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Code  Amendments  —  1908- 19 12. 

AND 

Sections  Distributed  to  Consolidated  Laws 


§  1.    Courts. 

The  courts  referred  to  in  this  act,  are  enumerated  in  sections  two  and 
three  of  the  judiciary  law. 
Amended  by  chap.  65  of  1909. 

§  2.    Courts  of  record  enumerated. 

Now  i  2,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

f  2.    COURTS  OF  RECORD.— Each  of  the  foHowing  courts  of  the  state  is  a  court 
of  record:  '  \ 

1.  The  court  for  the  trial  of  impeachments. 

2.  The  court  of  appeals. 

3.  The  appeUate  division  of  the  supreme  court  in  each  department 

4.  The  supreme  court 

5.  The  court  of  claims. 

6.  A  county  court  in  each  county,  except  New  York. 

7.  A  surrogate's  court  in  each  county. 

8.  The  court  of  general  sessions  of  the  peace  in  and  for  the  city  and  county  of 
New  York. 

9.  The  city  court  of  the  city  of  New  York. 

10.  The  city  court  of  Yonkers. 

11.  Such  other  local  courts  as  are  now  constituted  courts  of  record. 

Note.— Former  subdivisions  6,  10,  11,  12  and  13  are  transferred  to  f  3,  subd.  8»^ 
Judiciary  Liaw,  post 


a.  The  city  court  of  the  city  of  New 
York,  called  the  marine  court  of  the 
city  of  New  York  until  1883.  Name 
city  court  adopted  by  chap.  26  of  1S83. 


b.  The  justices'  court  of  the  city  of 
Albany.  Name  changed  to  city  court  of 
Albany  by  chap.  122  of  1SS4. 


§§  3,  8]  2 

§  3.    Courts  not  of  record. 

Now  i  3,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

S  3.    COURTS  NOT  OF  RECORD.— Each  of  the  following  courts  of  the  state  la 
a  court  not  of  record: 

1.  Courts  of  justices  of  the  peace  in  each  town,  and  in  certain  cities  and  villages. 

2.  Courts  of  special  sessions  of  the  peace  in  each  town,  and  in  certain  cities  and 
villages. 

3.  The  police  courts  In  certain  cities  and  villages. 

4.  The  municipal  court  of  the  city  of  New  York. 

5.  The  municipal  court  of  the  city  of  Rochester. 

6.  The  municipal  court  of  the  city  of  Syracuse. 

7.  The  municipal  court  of  the  city  of  Buffalo. 

8.  Such  other  local  courts  as  are  now  constituted  courts  not  of  record. 
See  I  2,  ante. 

Subd.  8  includes  §  2,  subds.  6,  10,  11,  12  and  13  of  former  fi  2,  Code  Civ.  Pro. 


a.  lilen. — The  municipal  court  of  the 
city  of  New  York  is  a  court  not  of 
record  and  its  judgment  does  not  be- 
come  a  Hen   upon  real   property   until 


docketed  in  the  county  where  the  prop- 
erty is  situated:  Taylor  v.  Bell,  121  App. 
Div.  437;   106  N.  Y.  Supp.  273. 


§  5.    The  sittings  of  courts  to  be  public. 

Now  §  4,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  6.    Courts  not  to  sit  on  Sunday,  except  in  special  cases. 

Now  I  5,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  7.    General  powers  of  courts  of  record. 


b.  The  Special  Term  has  no  power  to 
oet  aside  a  subpoena  requiring  a  wit- 
ness to  appear  personally  and  tes<tify 
upon  the  ground  that,  If  he  do  so,  he 


may  be  asked  questions,  the  answers  to 
which  may  tend  to  Incriminate  him: 
Matter  of  Phillips.  143  App.  Div.  522; 
128  N.  Y.  Supp.  482. 


§  8.    Criminal  contempts  defined. 


Now  §  750,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 
See  Penal  Law,  S  600,  Criminal  contempts. 


c.  Subpoena. —  A  subpoena  issued  | 
by  the  district  attorney  is  a  mandate  of 
the  court  within  the  provisions  of  sec- 
tion 8  and  disobedience  thereof  may 
be  punished  as  for  a  criminal  contempt 
under  the  provisions  of  section  619  of 
the  Code  of  Criminal  Procedure:  People 
ex  rel.  Drake  v.  Andrews,  197  N.  Y. 
53  rev'g  134  App.  Div.  32.  118  N.  Y. 
Supp.  37. 

d.  A  subpoena  requiring  a  witness  to 
produce  books  and  papers  before  a 
grand  jury  is  not  a  mandate  of  the 
court  within  the  meaning  of  section  8 
of  the  Code  of  Civil  Procedure:  People 
ex  rel.  Drake  v.  Andrews,  134  App.  Div. 
32;  118  N.  Y.  Supp.  37. 

e.  A  witness  who  refuses  or  neglects 
to     obey    a    subpoena    cannot    escape 


punishment  upon  the  ground  that  the 
party,  who  subpoenaed  him,  was  suc- 
cessful In  the  action:  People  ex  rel. 
Springs  V.  Ried,  139  App.  Div.  551;  124 
N.  Y.  Supp.  205. 

f.  l*ablish  evidence. — A  defendant  in 
a  divorce  action  cannot  be  punished  for 
criminal  contempt,  for  writing  an 
article,  during  the  course  of  the  triaU 
which  showed  it  did  not  purport  to  be 
a  review  of  the  proceedings  on  the  trial, 
in  which  he  set  forth  in  full  two  letters 
offered  In  evidence,  excluded,  and 
marked  for  identification;  such  adjudi- 
cation can  only  be  sustained  by  showing 
that  he  published  a  grossly  inaccurate 
account  of  proceedings  on  the  trial: 
People  ex  rel.  Brewer  v.  Platzek,  133 
App.  Div.  25;  117  N.  Y.  Supp.  852. 


§  9.    Punishment  for  criminal  contempts. 

This  section  and  §  10  combined  as  §  751  of  the  Judiciary  Law,  chap.  35  of  1909, 
the  wording  merely  changed  by  striking  out  "  the  last "  before  "  section  "  and 
adding  after  said  "section/*  "seven  hundred  and  fifty." 


§  10.    Such  contempts  in  view  of  court;  how  punished,  etc. 

See  note  under  3  9,  ante. 

§11.    Requisites  of  commitment. 

Now  §  752,  Judiciary  Law,  chap.  35  of  1909;  the  wording  merely  changed  by 
striking  out  "  such "  before  "  contempt "  and  adding  after  said  word,  "  as  pre- 
scribed in  section  seven  hundred  and  fifty-one." 

§  12.    Preceding  sections  limited. 

Ck)mbined  with  |  2266  and  made  §  754  of  the  Judiciary  Law,  chap.  35  of 
1909,  vlz.: 

5  754.  SPECIAL  PROCEEDING  TO  PUNISH  FOR  CONTEMPT  PUNISHABLE 
CIVILLY. — Sections  seven  hundred  and  fifty,  seven  hundred  and  fifty-one,  and  seven 
hundred  and  fifty-two,  do  not  extend  to  a  special  proceeding  to  punish  a  person  iti 
a  case  specified  in  section  seven  hundred  and  fifty-three.  In  a  case  specified  in 
section  seven  hundred  and  fifty-three,  or  in  any  other  case  where  it  Is  specially  pre- 
scribed by  law,  that  a  court  of  record,  or  a  Judge  thereof,  or  a  referee  appointed 
by  the  court,  has  power  to  punish,  by  fine  and  Imprisonment,  or  either,  or  gener- 
ally as  a  contempt,  a  neglect  or  violation  of  duty,  or  other  misconduct;  and  a  right 
or  remedy  of  a  party  to  a  civil  action  or  special  proceeding  pending  in  the  court, 
or  before  the  Judge  or  the  referee,  may  be  defeated,  impaired.  Impeded,  or  preju- 
diced thereby,  the  offense  must  be  punished  as  prescribed  in  the  following  sections 
off  this  article. 

§  13.    Indictment,  if  offense  is  indictable. 

Now  S  602,  Penal  Law,  chap.  88  of  1909,  and  not  changed. 

§  14.    Contempts  punishable  civilly. 

Now  §  753,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 
See  §  754,  Judiciary  Law,  Proceedings  to  punish  civil  contempt. 
See  §  1773,  Alimony,  when  enforced  by  punishment  for  contempt. 

a.  Attorney. — An  attorney  who  par-  •  of  the  oflicers  of  a  defendant  corporation 
tlcipates  In  taking  out  of  the  state  prop-  |  before  trial  without  any  satisfactory  ex- 
erty  subject  to  an  attachment  levied  in  1  planatlon  therefor  constitutes  a  wilful 
an  action  against  a  non-resident  is  |  contempt  of  court:  Edison  Electric  Light 
Srnilty  of  contempt :Lowen thai  v.  Hodge,  iCo.  v.  Tipless  Lamp  CJo.,  72  Mlec.  116. 
120  App.  Div.  304;  105  N.  Y.  Supp.  120.         d.  Civil  contempt. — Under  §  14,  sub. 


b.  Alimony. — An  application  to  com- 
pel a  husband,  suing  for  the  annulment 
of  his  marriage,  to  pay  alimony  should 
be  made  under  $  753  of  the  judiciary 
law,  rather  than  under  §  1773  of  the 
code,  which  applies  only  to  actions  for 
divorce  and  separation:  Sutton  v.  Sut- 
ton, 145  App.  Div.  845. 

c.  Books  and  papers. — The  non-pro- 
duction of  books  and  papers  under 
order  of  the   court  in   an  examination 


2,  putting  in  a  fictitious  surety  by  which 
the  right  of  remedy  of  a  party  to  a  civil 
proceeding  may  be  defeated,  impaired. 
Impeded  or  prejudiced,  is  a  civil  con- 
tempt: Matter  of  Westminster  Realty 
Corporation,  123  App.  Div.  797;  108 
N.  Y.  Supp.  551. 

e.  False  swearing. — ^Where  on  a 
motion  to  vacate  a  judgment  by  default, 
defendant  swears  in  his  affidavit  that 
he  was  not  served,  and  gives  corrobo- 


§§  15,  16] 


rating  evidence,  and  obtains  a  stay  of 
proceedings,  and  on  a  reference  it  Is 
found  he  was  properly  served,  he  is 
guilty  of  contempt:  Dollard  v.  Koron- 
sky.  61  Misc.  392;  113  N.  Y.  Supp.  793. 

a.  Infant. — ^Where  a  guardian  ad 
litem  has  not  been  appointed  for  an 
infant  defendant  in  an  action  to  dis- 
solve a  partnership,  he  cannot  be  ad- 
Judged  in  contempt  for  failing  to  obey 
an  order  requiring  him  to  turn  over 
partnership  property  to  a  receiver: 
Gross  V.  Gross,  128  App.  Div.  429;  112 
N.  Y.  Supp.  790. 

b.  Injunction. — A  defendant  who,  be- 
ing enjoined  pendente  lite  from  serving 
milk  or  cream  to  any  customers  of  the 
plaintiff,  violates  the  injunction,  after 
service  of  a  certified  copy  thereof,  is 
guilty  of  contempt  even  though  the 
damages  resulting  are  trivial:  Mutual 
Milk  ft  Cream  Co.  v.  Heldt,  123  App. 
Div.  509;  108  N.  Y.  Supp.  566. 

c.  Judgment  debtor. — A  Judgment 
debtor  cannot  be  punished  for  a  criminal 
contempt  for  falling  to  appear  for  ex- 
amination when  he  did  appear  two  days 
later  and  offered  to  submit  to  an  ex- 
amination, nor  can  he  be  punished  for 
a  civil  contempt  in  the  absence  of  an 
adjudication  that  the  rights  of  a  Judg- 
ment creditor  were  prejudiced:  Matter 
of  Jones,  126  App.  Div.  112;  110  N.  Y. 
Supp.  566. 

d.  When  a  Judgment  debtor  has  been 
ordered  to  appear  and  be  examined  in 
eupplementary  proceedings,  and  forbid- 
den to  transfer  any  of  his  property,  paid 
his  wife  money  received  for  commis- 
sions, under  a  claim  that  he  was  in- 
debted to  her,  he  is  guilty  of  contempt: 
Matter  of  Black,  138  App.  Div.  562; 
123  N.  Y.  Supp.  371. 

e.  Naisance.— Continuing  the  opera- 
tion of  a  plant  under  improved  condl- 
tlons  l8  not  a  wilful  disobedience  of  the 
court's  injunction  restraining  the  work- 
ing of  an  aah-receivlng  plant  in  siich 
way  as  to  cause  nuisance:  Saal  v.  South 
Brooklyn  Railway  Co.,  122  App.  Div. 
364;  106  N.  Y.  Supp.  996. 

f.  Order  of  Court. — Contempt  pro- 
ceedings are  available  where  one  claim- 
ing to  be  lessee  of  premises  collects 
rents  from  a  eub-'tenant  in  defiance  of 
an  order  of  a  court  forbidding  him  to 
do  so,  but  a  receiver  of  rents  and  profits 


pending  a  suit  of  foreclosure  must  resort 
to  the  remedies  available  to  the  land- 
lord whom  he  represents  to  compel  a 
tenant  to  pay  rents:  Guerrler  v.  Cole- 
man, 135  App.  Div.  46. 

g.  Non-residents. — The  court  Is 
powerless  to  compel  non-resident  officers 
of  a  foreign  corporation,  doing  business 
within  this  state,  to  perform  contracts, 
or  to  adjudge  them  in  contempt  on 
failure  to  do  so:  Rockwell  v.  Knights 
Templars  ft  Mut.  Aid  Assn.,  134  App. 
Div.  736. 

h.  Surety.— -A  person  who  Justifies 
as  a  surety  on  a  Judicial  bond,  when  he 
is  in  fact  worthless  financially,  is  guilty 
of  misconduct  and  may  be  punished  as 
for  a  contempt  of  court:  Matter  of 
Woods.  134  App.  Div.  361. 

i.  Where  a  surety,  on  an  under- 
taking given  as  a  condition  of  setting 
aside  the  levy  of  an  execution  pend- 
ing a  motion  to  vacate  the  Judgment, 
disposes  of  his  property  with  the  in- 
tention of  rendering  his  obligation 
nugatory,  and  succeeds  in  doing  so,  he 
is  guilty  of  civil  contempt:  Dollard  v. 
Koronsky.  64  Misc.  611;  118  N.  Y. 
Supp.  922. 

j.  Disposal  of  property  by  surety  on 
undertaking  to  defeat  recovery  thereon 
may  not  be  punished  as  for  a  contempt 
of  court:  Dollard  v.  Koronsky,  67  Misc. 
90;   N.  Y.  Supp.  987. 

k.  Will. — Where  the  final  decree  in 
an  action  to  set  aside  the  probate  of  a 
will  enjoins  all  parties  from  maintain- 
ing any  axrtion  based  upon  a  claim  that 
the  paper  was  not  the  will  of  the  de- 
cedent, a  party  so  enjoined  who  begins 
a  new  action  which  is  in  effect  based 
upon  a  claim  that  the  instrument  is  not 
the  decedent's  will  is  guilty  of  con- 
tempt: Anderson  V.  Smitley,  No.  2,  141 
App.  Div.  429;   126  X.  Y.  Supp.  31. 

1.  Witness. — A  witness  who  refuses 
or  neglects  to  obey  a  subpoena  cannot 
escape  punishment  upon  the  ground 
that  the  party,  who  subpoenaied  him, 
was  successful  in  the  action:  People  ex 
rel.  Springs  v.  Reid,  139  App.  Div.  551; 
124  N.  Y.  Supp.  205. 

m.  A  witness  cannot  be  punished  for 
contempt  for  failure  to  appear  where 
the  requisite  mileage  was  not  paid: 
Ahrens  v.  Coleman,  G6  Misc.  569. 


§  1 5.    No  imprisonment  for  non-payment  of  interlocutory  costs. 

Now  S  20,  Civil  Rights  Law,  chap.  14  of  1909,  and  not  changed. 


§  16.    Id.,  money  due  upon  a  contract. 


Now  §  21,  Civil  Rights  Law,  chap.  14  of  1909,  and  not  changed. 
See  §  23,  Civil  Rights  Law,  Arrest  and  bail  in  civil  actions. 


5  [§§  17,  20 

§  17.    Rules  of  courts  of  record,  how  made  and  revised. 

Now  §§  93  and  94,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

f  93.  CONVENTION  OP  JUSTICES  OP  APPELLATE  DIVISION.— The  justices 
assigned  to  the  appellate  division  of  the  supreme  court  shall  meet  in  convention 
at  the  capitol  in  the  city  of  Albany,  on  the  fourth  Tuesday  in  October,  eighteen  hun- 
dred and  ninety-five,  and  at  least  every  second  year  thereafter.  They  must  also 
meet  from  time  to  time  at  the  same  place  whenever  called  together  by  at  least  five 
of  said  Justices  at  a  time  to  be  fixed  in  the  said  call,  a  copy  of  which  shall  be 
delivered  at  least  one  week  before  the  time  fixed  to  the  presiding  Justice  of  each 
department. 

A  majority  of  the  members  of  such  convention  shall  constitute  a  quorum. 

f  94.  GENERAL  RULES  OP  PRACTICE  MUST  BE  ESTABLISHED  BY  CON- 
VENTION OF  JUSTICES  OP  APPELLATE  DIVISION.— The  convention  of  Justices 
assigned  to  the  appellate  division,  must  establish  rules  of  practice  not  inconsistent 
with  this  chapter  or  the  code  of  civil  procedure,  which  shall  be  binding  upon  all 
the  courts  in  this  state  and  all  the  Judges  and  Justices  thereof,  except  the  cotirt  for 
the  trial  of  impeachments  and  the  court  of  appeals. 

The  rules  thus  established  are  styled  "  the  general  rules  of  practice.' 


f> 


§  18.    Rules  to  be  published. 

Now  §$  52,  95,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

«  52.  GENERAL  RULE  OR  ORDER  OF  COURT  OP  APPEALS  MUST  BE 
PUBLISHED. — A  general  rule  or  order  of  the  court  of  appeals,  does  not  take  effect, 
until  it  has  been  published  in  the  newspaper  published  at  Albany,  designated  pur- 
suant to  section  eighty-two  of  the  executive  law,  once  in  each  week  for  three  suc- 
cessive weeks. 

§  95.  GENERAL  RULES  OF  PRACTICE  MUST  BE  PUBLISHED.— A  rule  thus 
established  does  not  take  effect,  until  it  has  been  published  in  the  newspaper 
published  at  Albany,  designated  pursuant  to  section  eighty-two  of  the  executive  law, 
once  in  each  week  for  three  successive  weeks. 

S  19.    Courts  to  order  calendar  printed. 

Now  SS  154,  193,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

I  154.  PRINTING  CALENDARS.— The  supreme  court  may,  from  time  to  time, 
by  order,  require  the  clerk  to  cause  to  be  printed  for  the  use  of  the  members  and 
officers  thereof,  the  necessary  copies  of  the  calendar  of  causes,  prepared  for  a  term 
of  the  court    But  this  section  does  not  apply  to  the  county  of  New  York. 

if  193.  PRINTING  CALENDAR  OF  COUNTY  COURT.— A  county  court  may. 
from  time  to  time,  by  order,  require  the  clerk  to  cause  to  be  printed  for  the  use  of 
the  members  and  officers  thereof,  the  necessary  copies  of  the  calendar  of  causes, 
prepared  for  a  term  of  the  court  But  this  section  does  not  apply  to  the  county  of 
New  York. 

§  20.  Expense  to  be  a  county  charge. 

Part  now  §  240,  subd.  9,  County  Law,  chap.  16  of  1909,  viz.: 

9.  The  moneys  necessarily  expended  by  any  county  officer  in  executing  the 
duties  of  his  office  in  cases  in  which  no  specific  compensation  for  such  services  Is 
pTX>yided  by  law,  including  the  expense  of  printing  the  copies  of  the  calendar  for  a 
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term  of  the  supreme  court  held  within  the  county,  or  of  the  county  court,  and 
Including  in  any  county  where  the  duties  of  county  judge  and  surrogate  are 
performed  by  the  same  officer,  except  in  the  county  of  Herkimer,  the  actual  and 
necessary  expenses  of  such  officer  and  his  clerk,  incurred  in  holding  court,  by 
authority  of  the  board  of  supervisors,  at  a  place  or  places  other  than  the  county 
seat  or  place  of  residence  of  such  officer  or  clerk. 

Remainder,  §  46,  subd.  4,  State  Finance  Law,  chap.  58  of  1909,  viz.: 
4.    The  expense  of  printing  the  copies  of  the  calendars  for  the  terms  of  the 
appellate  division  of  the  supreme  court,  to  be  audited  by  the  comptroller. 

§  21.    Certain  papers  may  be  destroyed. 

Now  §  87,  Judiciary  Law,  chap.  35  of  1909  and  not  changed. 
Amended  by  chap.  275  of  1911,  and  chap.  252  of  1912. 


§  22.    Writs,  etc.,  in  name  of  the  people,  and  in  English. 


a.  Tax  assistant. — Mandamus  will 
not  be  granted  to  compel  the  state 
comptroller  to  act  on  the  recommenda- 
tion of  the  surrogate  in   appointing  a 


transfer  tax  assistant:  Matter  of  Duell 
V.  Glynn,  191  N.  Y.  357,  aff'g  122  App. 
DIv.  314;  106  N.  Y.  Supp.  716. 


§  26.  When  one  judge  may  continue  proceedings  commenced  before 
another. 

In  the  counties  within  the  first  and  second  judicial  districts,  a  special 
proceeding  instituted  before  a  judge  of  a  court  of  record,  or  a  proceeding 
commenced  before  a  judge  of  the  court,  out  of  court,  in  an  action  or  special 
proceeding  pending  in  a  court  cf  record  may  be  continued  from  time  to  time, 
before  one  or  more  other  judges  of  the  same  court,  with  like  effect,  as  if  it 
had  been  instituted  or  commenced  before  the  judge  who  last  hears  the  same. 

Amended  hy  chap.  5G2  of  1910. 


b.  Where  an  order  for  the  examina- 
tion of  a  judgment  d(  b<or  in  supplemen- 
tary proceedings  har  ocen  made  by  one 
justice,  another  justice  has  no  authority, 
before   the    order   hai   been   served,   to 


change  the  date  fixed  fcr  the  debtor's 
appearance;  nor  does  8  26  authorize 
such  procedure:  Matter  of  Ward  v. 
Stoddard,  144  App.  Div.  143. 


§  27.    Provision  respecting  the  seals  of  courts. 

Now  §S  28,  158  and  194,  Judiciary  Law,  chap.  35  of  1909  and  fi  2507,  post,  viz.: 

8  28.  SEAL  OF  COURT  OF  RECORD.-— The  seal  of  each  court  of  record  in  the 
state,  now  in  use«  shall  continue  to  be  the  seal  of  the  court  in  which  it  is  in  use. 
A  description  of  each  of  such  seals,  must  be  deposited  and  recorded  in  the  ofiQce 
of  the  secretary  of  state,  unless  it  has  already  been  done;  and  must  remain  of  record. 

§  158.  SUPREME  COURT  SEAL.— The  seal  kept  by  the  county  clerk  of  each 
county  shall  continue  to  be  the  seal  of  the  supreme  court,  in  that  county. 

I  194.  COUNTY  COURT  SEAL.— The  seal  kept  by  the  county  clerk  of  each 
county  except  in  the  county  of  New  York,  shall  continue  to  be  the  seal  of  the 
county  court  in  that  county. 

§  28.    Seals  of  counties. 

This  section  added  to  end  of  §  245,  County  Law,  chap.  16  of  1909  and  not 
changed  in  substance. 
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§  30.    New  seals. 

Now  §  29,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

f  29.  LOST  OR  DESTROYED  SEAL  MUST  BE  REPLACED.— When  the  seal 
of  a  court  is  so  injured,  that  it  can  not  he  conveniently  used,  the  court  must  cause 
it  to  he  destroyed;  and  when  the  seal  of  a  court  is  lost  or  destroyed,  the  court  must 
cause  a  new  seal  to  he  made,  similar  in  all  respects  to  the  former  seal,  which  shall 
become  the  seal  of  the  court  The  expense  of  a  new  seal  for  a  county  clerk,  or  a 
local  court  in  a  city,  must  be  paid  as  part  of  the  contingent  expenses  of  the  county 
or  of  the  court,  as  the  case  requires.  The  expense  of  a  new  seal  for  any  other  court, 
except  a  surrogate's  court,  must  be  paid  from  the  state  treasury. 

§  31.    Rooms,  fuel;  etc.,  how  furnished. 

Part  now  §  42,  County  Law.  chap.  16  of  1909,  viz.: 

§  42.  SUPERVISORS  TO  FURNISH  NECESSARIES  FOR  TERM  OF  COUNTY 
COURT. — Except  where  ether  provision  is  made  therefor  by  law,  the  board  of  super- 
visors of  each  county  must  provide  each  court  of  record,  appointed  to  be  held 
therein,  with  proper  and  convenient  rooms  and  furniture,  together  with  attendants, 
fuel,  lights,  and  stationery  suitable  and  sufficient  for  the  transaction  of  its  business; 
and,  upon  an  order  of  the  court,  for  suitable  and  proper  food  and  lodging  and 
expenses  for  a  Jury  kept  together  either  during  the  progress  of  the  trial  or  after 
their  retirement  for  deliberation.  If  the  supervisors  shall  neglect  so  to  do,  the 
court  may  order  the  sheriff  to  make  the  requisite  provision;  and  the  expense 
Incurred  by  him  in  carrying  the  order  into  effect,  when  certified  by  the  court,  is  a 
county  charge. 

For  remainder,  see  Greater  N.  Y.  Charter,  §  62. 

§  32.    No  liquors,  etc.,  to  be  sold  in  court  house. 

This  and  §  33,  Code  Civ.  Pr.,  now  §  1790,  Penal  Law,  chap.  88  of  1909. 

§  33     Penalty. 

See  njte,  §  32,  ante. 

§  34.    Adjournment  of  court  to  a  future  day. 

Now,  part,  fi§  7,  534  and  540  of  the  Judiciary  Law,  chap.  35  of  1909,  viz.: 

§  7.  ADJOURNMENT  OF  TERM  OF  COURT  OF  RECORD  TO  FUTURE  DAY.— 
Any  term  of  a  court  of  record  may  be  adjourned  from  day  to  day,  or  to  a  specified 
future  day,  by  an  entry  in  the  minutes.  Any  Judge  of  the  court  may  so  adjourn 
a  term  thereof,  in  the  absence  of  a  suflicient  number  of  Judges  to  hold  the  term. 

§  534.  DRAWING  OF  JURORS  FOR  ADJOURNED  TERM  OF  COURT  OP 
RECORD. — Jurors  may  be  drawn  for  a  term  of  a  court  of  record  adjourned,  by  an 
entry  in  the  minutes,  as  specified  in  section  seven  of  this  chapter,  as  if  it  was  held 
by  original  appointment. 

§540.  NOTIFICATION  OF  JURORS  FOR  ADJOURNED  TERM  OF  COURT 
OP  RE<CORD. — ^Jurors  may  be  notified  to  attend  a  term  of  a  court  of  record  adjourned 
as  specified  in  section  seven  of  this  chapter,  by  an  entry  in  the  minutes,  as  if  it  was 
held  by  original  appointment. 

Remainder,  $  34,  Code  Civ.  Pro.,  viz.: 

8  34.  TRIAL  OF  CAUSES  AT  ADJOURNED  TERM.— Causes  may  be  noticed 
for  trial  for  any  term  of  a  court  of  record  adjourned  as  provided  in  section  seven 
of  the  Judiciary  law,  as  if  it  was  held  by  original  appointment. 

Amended  by  chap.  66  of  1909. 
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§  35.   Adjournment  of  term,  judge  not  appearing. 

Now  i  6»  Judiciary  Law.  chap.  35  of  1909»  and  consolidated  with  former  i  36, 
Code  Civ.  Pro.,  and  not  changed  in  substance. 

§  36.    When  court  to  be  adjourned  to  a  day  certain. 

Now  S  6,  Judiciary  Law,  chap.  35  of  1909,  and  consolidated  with  former  i  35, 
Code  Civ.  Pro.,  and  not  changed  in  substance. 

§  37.    Causes  tried  elsewhere  than  at  court-house. 

See  iS  148,  276,  364  and  404,  Judiciary  Law,  In  relation  to  trials  at  special 
terms  adjourned  to  chambers. 

§  38.    Governor  may  change  place  for  holding  courts  of  record. 

Now  i  8,  Judiciary  Law,  chap.  35  of  1909,  and  includes  part  of  former  f  39, 
Code  of  ClT.  Pro.,  viz.: 

i  8.  GOVERNOR  MAY  CHANGE  PLACE  FOR  HOLDING  COURTS  OF 
RECORD.— If  the  governor  deems  it  requisite,  by  reason  of  war,  pestilence,  or  other 
public  calamity,  or  the  danger  thereof,  that  the  next  ensuing  term,  or  the  next 
ensuing  adjourned  sitting,  of  the  court  of  appeals,  or  that  the  next  ensuing  term 
of  any  other  court  of  record,  appointed  to  be  held  elsewhere  than  in  the  city  of 
New  York,  should  be  held  at  a  place,  other  than  that  where  it  is  appointed  to  be 
held,  he  may,  by  proclamation,  appoint  a  different  place  within  its  district  for  the 
holding  thereof;  and  at  any  time  thereafter  he  may  revoke  the  appointment,  and 
appoint  another  place,  or  leave  the  term  to  be  held  at  the  place  where  it  would  have 
been  held,  but  for  his  appointment.  Such  an  appointment  or  revocation  must  be 
under  the  hand  of  the  governor,  and  filed  in  the  office  of  the  secretary  of  state;  it 
must -be  published  in  such  newspapers  and  for  such  time,  as  the  governor  directs. 

Note.— See  §  39,  post 

§  39.    Such  appointment,  etc.,  to  be  recorded  and  published. 

All  of  this  section  is  now  re-enacted  in  S  8,  Judiciary  Law,  chap.  35  of  1909, 
except  that  part  of  former  S  39  of  the  Code  of  Civ.  Pro.  which  provides,  viz.: 

"And  the  expense  of  the  publication  must  be  paid  out  of  the  State  treasury," 
which  is  incorporated  In  S  46,  State  Finance  Law,  chap.  58  of  1909. 

§  40.    Judge  may  change  place  for  holding  court  of  record. 

Now  S  9,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  41 .    Actual  session  may  be  adjourned  to  another  place. 

Part  now  i  10,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

§  10.  ADJOURNMENT  OF  SESSION  OF  TERM  OF  COURT  O*  RECORD  TO 
ANOTHER  PLACE  BECAUSE  OF  PUBLIC  CALAMITY  OR  WANT  OF  ACCOM- 
MODATION.— ^If,  during  the  actual  session  of  a  term  of  a  court  of  record,  the 
Judge,  or  a  majority  of  the  Judges,  holding  the  same,  deem  it  inexpedient,  by  reason 
of  war,  pestilence  or  other  public  calamity,  or  the  danger  thereof,  or  for  want  of 
suitable  accommodation,  that  the  term  should  be  continued  at  the  place  where  it 
is  then  being  held,  the  court  may,  by  order,  adjourn  the  term,  to  be  held  at  any 
other  time  and  place  within  its  district  Notice  of  such  an  adjournment  must  be 
given,  as  the  court  directs  by  the  order. 

Remainder,  i  41,  Code  Civ.  Pro.,  viz.: 
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141.  ADJOURNMENT  OF  TERM  TO  ANOTHER  PLACE  WHEN  PARTIES  80 
STIPULATE.— A  court  of  record  may  In  its  discretion,  where  tlie  parties  to  an  action 
file  a  stipulation  that  the  same  be  tried  at  a  place  within  the  county  where  said 
action  is  triable,  other  than  the  court  house,  adjourn  the  term  to  such  place  for  the 
trial  of  said  action.  Notice  of  such  an  adjournment  must  be  given  as  the  court 
directs  by  the  order. 

Amended  by  chap.  65  of  1909. 

§  42.    Place  for  holding  courts  in  city  of  New  York,  how  changed. 

Now  i  11,  Judiciary  Law,  chap.  35  of  1909,  without  change  except  for  "  recorder" 
is  inserted  "  president  of  the  board  of  aldermen." 

§  43.    When  court-house  is  unfit  to  hold  court,  another  place  to  be 
appointed. 

Now  §  12,  Judiciary  Law,  chap.  35  of  1909,  and  only  changed  by  striking  out 
"  other "  before  "  county  "  and  inserting  immediately  thereafter  "  outside  the  City 
of  New  York." 

§  46.    Judge  not  to  sit  when  he  is  a  party,  etc.,  or  has  not  heard 
argument. 

Now  $1  15,  22,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 


a.  Where  a  Justice  is  disqualified  to 
try  a  case,  all  proceedings  before  him 
are  void  and  he  is  incompetent  to  make 
any   order  in   the   case,   including  one 


setting  aside  his  own  void  proceedings: 
People  V.  Whitridge,  No.  2,  144  App. 
Div.   493. 


§  47.    Judge  not  to  be  interested  in  costs. 

Now  §  20,  Judiciary  Law,  chap.  35  of  1909,  and  without  change. 

See  li  18,  471,  Judiciary  Law,  Judge's  partner  or  clerk  not  to  practice  before  him. 

§  48.    Disability  of  judge  in  certain  appeals. 

Now  i  16,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  49.    Judge  or  judge's  partner  not  to  practice  in  his  court. 

Now  IS  17,  21  and  471,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

I  17.  JUDGE  PROHIBITED  FROM  PRACTICING  IN  HIS  COURT.— A  Judge 
shall  not  practice  or  act  as  an  attorney  or  counsellor,  in  a  court  of  which  he  is,  or 
is  entitled  to  act  as  a  member,  or  in  a  case  originating  in  that  court 

I  21.  EX-OFFICIO  JUDGE  MUST  NOT  BE  INTERESTED  IN  COSTS  OR 
COMPENSATION  OF  ATTORNEYS  OR  COUNSELLORS  IN  HIS  COURT.— An 
ex-offlcio  Judge  shall  not,  directly  or  indirectly,  be  interested  in  the  costs,  or  the 
compensation  of  an  attorney  or  counseller,  in  the  court  of  which  he  is  ex-offlcio 
judge. 

I  471.  ATTORNEY  WHO  IS  JUDGE'S  PAJRTNER  OR  CLERK  PROHIBITED 
FROM  PRACTICING  BEFORE  HIM  OR  IN  HIS  COURT.— The  law  partner  or  clerk 
of  a  Judge  shall  not  pracUce  before  him,  as  attorney  or  counsellor  in  any  cause,  or 
be  employed  in  any  cause  which  originated  before  him.  A  law  partner  of,  or  person 
connected  in  law  business  with  a  Judge,  shall  not  practice  or  act  as  an  attorney  or 
ootinsellor,  in  a  court,  of  which  the  Judge  is,  or  is  entitled  to  act  as  a  member,  or  in 
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a  cause  originating  in  that  court;  except  where  the  latter  Is  a  member  of  the  court, 
ez-officio,  and  does  not  officiate  or  take  part,  as  a  member  of  that  court,  in  any  of 
the  proceedings  therein. 

§  50.  Judge's  partner  or  clerk  not  to  practice  before  him;  judge  not 
to  practice  in  a  cause  which  has  been  before  tiim. 

Part  of  this  now  118,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

8  18.  JUDGE  PROHIBITED  FROM  PRACTICING  IN  CAUSE  WHICH  HAS 
BEEN  BEFORE  HIM. — A  judge  shali  not  act  as  attorney  or  counsellor  in  any 
action  or  special  proceeding,  which  has  been  before  him  in  his  official  character. 

The  balance  now  part  of  S  471,  Judiciary  Law,  chap.  35  of  1909. 

See  S  49,  ante. 

No  change  in  substance. 

§  51.    Judge  not  to  take  fees  for  advice  in  certain  cases. 

Nov  §  19,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  54.    Judge  to  file  certificate  of  age,  etc. 

Part  nov  §  23.  Judiciary  Law,  chap.  35  of  1909,  viz.: 

§23.  JUDGE  OF  COURT  OF  RECORD  MUST  FILE  CERTIFICATE  OF  AGE 
AND  TIME  OF  EXPIRATION  OF  TERM.— A  Judge  of  a  court  of  record  must, 
within  ten  days  after  he  enters  on  the  duties  of  his  office,  make  and  sign  a  certifi- 
cate, stating  his  age,  and  the  time  when  his  official  term  will  expire,  either  by 
completion  of  a  full  term,  or  by  reason  of  the  disability  of  age,  prescribed  in  the 
constitution.    The  certificate  must  be  filed  in  the  office  of  the  secretary  of  state. 

For  the  other  part  see  $  29,  Executive  Law,  chap.  23  of  1909,  viz.: 

J  29.  RECORD  OF  TERMS  OF  JUDGESS  OF  COURTS  OF  RECORD.— The 
secretary  of  state  must  keep  a  record  of  the  time  of  the  commencement  and  termina- 
tion of  the  official  term,  of  each  judge  of  a  court  of  record. 

§  56.    Examination  and  admission  of  attorneys. 

Now,  in  part,  §§  53,  56,  8S,  460-465  and  467,  Judiciary  Law,  chap.  35  of  1909, 
viz.: 

i  53.  POWER  OF  COURT  OF  APPEALS  AS  TO  ADMISSION  OF  ATTORNEYS 
AND  COUNSELLORS. — 1.  The  court  of  appeals  may  from  time  to  time  make, 
alter,  and  amend,  rules  not  inconsistent  with  the  constitution  or  statutes  of  the 
state,  regulating  the  admission  of  attorneys  and  counsellors  at  law,  to  practice  in 
all  the  courts  of  record  of  the  state. 

2.  The  court  may  make  such  provisions  as  it  shall  deem  proper  for  admission 
to  practice  as  attorneys  and  counsellors,  of  persons  who  have  been  admitted  to 
practice  in  other  states  or  countries. 

3.  The  court  shall  prescribe  rules  providing  for  a  uniform  system  of  examination 
of  candidates  for  admission  to  practice  as  attorneys  and  counsellors,  which  shall 
govern  the  state  board  of  law  examiners  in  the  performance  of  Its  duties. 

4.  The  rules  established  by  the  court  of  appeals,  touching  the  admission  of 
attorneys  and  counsellors  to  practice  in  the  courts  of  record  of  the  state,  shall  not 
be  changed  or  amended,  except  by  a  majority  of  the  judges  of  that  court.  A  copy 
of  each  amendment  to  such  rules  must,  within  five  days  after  it  is  adopted,  be  filed 
in  the  office  of  the  secretary  of  state. 
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5.  Nothing  contained  In  this  chapter  prevents  the  court  of  appeals  from  dispens- 
ing, in  the  rules  established  by  it,  with  the  whole  or  any  part  of  the  stated  period 
of  clerkship,  required  from  an  applicant,  or  with  the  examination  where  the 
applicant  is  a  graduate  of  the  Albany  law  school,  being  the  law  department 
of  the  Union  university,  or  of  the  law  department  of  the  university  of  the  city 
of  New  York,  or  of  the  law  school  of  Columbia  college,  or  of  the  law  school  of 
the  university  of  Buffalo,  or  the  New  York  law  school,  or  the  college  of  law,  Cornell 
university,  or  of  the  school  of  law,  Syracuse  university,  or  the  Brooklyn  law  school 
of  Saint  Lawrence  university,  or  Fordham  university  law  school,  and  produces  his 
diploma  upon  his  application  for  admission. 

§  56.  APPOINTMENT  AND  COMPENSATION  OF  STATE  BOARD  OF  LAW 
EXAMINERS. — The  members  of  the  state  board  of  law  examiners,  shall  be  appointed 
from  time  to  time,  by  the  court  of  appeals,  as  provided  in  section  four  hundred  and 
sixty-one  of  this  chapter.  The  court  of  appeals  shall  fix  the  compensation  of  the 
members  of  the  said  board. 

§§  88.  ADMISSIOxN  TO  AND  REMOVAL  FROM  PRACTICE  BY  APPELLATE 
DIVISION. — 1.  Upon  the  state  board  of  law  examiners  certifying  that  a  person 
has  passed  the  required  examination,  the  appellate  division  of  the  supreme  court 
in  the  department  in  which  such  person  shall  have  resided  for  at  least  six  months 
prior  to  such  application,  if  it  shall  be  satisfied  that  such  person  possesses  the 
character  and  general  fitness  requisite  for  an  attorney  and  counsellor-at-law, 
fihall  admit  him  to  practice  as  such  attorney  and  counsellor^t-law  11  all  the 
courts  of  this  state. 

2.  The  supreme  court  shall  have  power  and  control  over  attorneys  and 
counsellors-at-law,  and  the  appellate  division  of  the  supreme  court  in  each 
department  is  authorized  to  censure,  suspend  from  practice  or  remove  from 
office  any  attorney  and  counsellor-at-law  admitted  to  practice  as  such  who  is 
guilty  of  professional  misconduct,  malpractice,  fraud,  deceit,  crime,  or  misde- 
meanor, or  any  conduct  prejudicial  to  the  administration  of  justice;  and  the 
appellate  division  of  the  supreme  court  is  hereby  authorized  to  revoke  such 
admission  for  any  misrepresentation  or  suppression  of  any  information  in  con- 
nection with  the  application  for  admission  to  practice. 

Attorney  disciplined  for  expending  money  belonging  to  a  client  Matter  of 
Cohen.  141  App.  Div.  511. 

3.  Whenever  any  attorney  and  counsellor-at-law  shall  be  convicted  of  a  felony, 
there  may  be  presented  to  the  appellate  division  of  the  supreme  court  a  certified  or 
exemplified  copy  of  the  Judgment  of  such  conviction,  and  thereupon  the  name  of  the 
person  so  convicted  shall,  by  order  of  the  court,  be  stricken  from  the  roll  of 
attorneys. 

4.  Upon  a  reversal  of  the  conviction  for  felony  of  an  attorney  and  counsellor- 
at-law,  or  pardon  by  the  president  of  the  United  States  or  governor  of  this  state, 
the  appellate  division  shall  have  power  to  vacate  or  modify  such  order  or 
debarment. 

5.  The  presiding  justice  of  the  appellate  division  making  the  order  of  designation 
of  a  district  attorney  with  the  department  to  prosecute  a  case  for  the  removal  or 
suspension  of  an  attorney  or  counsellor,  or  the  order  of  reference  in  such  cases, 
may  make  an  order  directing  the  expenses  of  such  proceedings  to  be  paid  by  the 
county  treasurer  of  the  county  where  the  attorney  or  counsellor  removed  or  sus- 
pended, or  against  whom  charges  were  made  as  prescribed  in  section  four  hundred 
and  seventy-six  of  this  chapter,  had  his  last  known  place  of  residence  or  principal 
place  of  business,  which  expenses  shaH  be  a  charge  upon  such  county. 

Amended  by  chap.  253  of  1912. 
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i  460.  EXAMINATION  AND  ADMISSION  OF  ATTORNEYS.— A  citizen  of  the 
Btate»  of  fall  age,  applying  to  be  admitted  to  practice  as  an  attorney  or  counsellor 
in  the  courts  of  record  of  this  state,  must  be  examined  and  licensed  to  practice  as 
prescribed  in  this  chapter. 

§  4^1.  STATE  BOARD  OF  LAW  EXAMINERS  CONTINUED.— The  state  board 
of  law  examiners  is  continued.  Said  board  shall  consist  of  three  members  of  the 
bar,  of  at  least  ten  years'  standing,  who  shall  be  appointed,  from  time  to  time,  by 
the  court  of  appeals,  and  shall  hold  office,  as  a  member  of  such  board  for  a  term  of 
three  years,  and  until  the  appointment  of  his  successor. 

I  462.  TIMES  AND  PLACES  OF  EXAMINATIONS.— There  shall  be  examinar 
lions  of  all  persons  applying  for  admission  to  practice  as  attorneys  and  counsellors- 
at-law  at  least  twice  in  each  year  in  each  judicial  department,  and  at  such  other 
times  and  places  as  the  court  of  appeals  may  direct 

§463.  CERTIFICATION  BY  STATE  BOARD  OF  SUCCESSFUL  CANDI- 
DATES.— The  state  board  of  law  examiners  shall  certify  to  the  appellate  division  of 
the  supreme  court  of  the  department  in  which  each  candidate  has  resided  for  the 
past  six  months  every  person  who  shall  pass  the  examination,  provided  such  person 
shall  have  in  other  respects  complied  with  the  rules  regulating  admission  to  prac- 
tice as  attorneys  and  counsellors,  which  fact  shall  be  determined  by  said  board 
before  examination. 

I  464.  ANNUAL  ACCOUNT  BY  STATE  BOARD  OF  LAW  EXAMINERS.— 
The  state  board  of  law  examiners  shall  render  during  the  month  of  January,  an 
annual  account  of  all  their  receipts  and  disbursements  to  the  court  of  appeals. 

f  465.  FEE  FOR  EXAMINATIONS.— Every  person  applying  for  examination 
for  admission  to  practice  as  an  attorney  and  counsellor-at-law  shall  pay  such  fee, 
not  to  exceed  fifteen  dollars,  as  may  be  fixed  by  the  court  of  appeals  as  necessary  to 
cover  the  cost  of  such  examination.  On  payment  of  one  examination  fee  the 
applicant  shall  be  entitled  to  the  privilege  of  not  exceeding  three  examinations. 

§  467.  RACE  OR  SEX  NO  BAR  TO  ADMISSION  TO  PRACTICE.— Race  or  sex 
shall  constitute  no  cause  for  refusing  any  person  examination  or  admission  to 
practice. 


a.  Rules. — ^The  rules  for  admission  to 
the  bar  do  not  require  a  law  school  to 
certify  to  the  state  board  of  law  ex- 
aminers that  its  students  have  been 
"graduated"  or  have  "received  a  degree" 
in  order  that  they  may  be  admitted  to 


examination,  it  being  sufficient  for  the 
certificate  to  state  that  the  student  has 
"successfully  completed  the  prescribed 
course  of  instruction"  during  the  periods 
named:  Matter  of  New  York  Law 
School,  190  N.  Y.  215. 


§  57.    Rules,  how  changed. 


Part  i  53,  subd.  4,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

4.  The  rules  established  by  the  court  of  appeals,  touching  the  admission  of 
attorneys  and  counsellor^  to  practice  In  the  courts  of  record  of  the  state,  shall  not 
be  changed  or  amended,  except  by  a  majority  of  the  Judges  of  that  court.  A  copy 
of  each  amendment  to  such  rules  must,  within  five  days  after  it  is  adopted,  be 
filed  in  the  office  of  the  secretary  of  state. 

Remainder,  now  §  30,  Executive  Law,  chap.  23  of  1909,  viz.: 

§  30.  COPIES  OF  AMENDMENTS  TO  RULES  FOR  ADMISSION  OF  ATTOR- 
NEYS.— ^The  secretary  of  state  must  transmit  a  printed  copy  of  each  amendment 
to  the  rules  established  by  the  court  of  appeals  for  the  admission  of  attorneys  and 
counsellors,  filed  with  him  pursuant  to  the  Judiciary  law,  to  the  clerk  of  each 


county,  and  to  the  presiding  Justice  of  the  appellate  division  of  the  supreme  coi^rt. 
in  each  Judicial  department,  and  also  cause  the  same  to  be  published  in  the  ensuing 
volume  of  the  session  laws. 

§  58.    Exemptions  to  graduates  of  certain  law  schools. 

Now  8  53,  Bubd.  5,  Judiciary  Law,  chap.  35  of  1909;  "this  chapter"  substituted 
for  "  the  last  two  sections." 

§  59.    Attorney's  oath  of  office,  and  certificate  of  admission. 

First  sentence  now  §  466,  Judiciary  Law,  chap.  35  of  1909;  only  change  "this 
chapter"  substituted  for  "the  last  three  sections." 

Second  sentence  now  i  264,  subd.  6,  Judiciary  Law,  chapter  35  of  1909,  viz.: 

6.  The  clerk  of  each  department  of  the  appellate  division,  upon  the  payment 
of  the  fees  allowed  by  law,  must  deliver  to  the  person  admitted  to  practice  as 
an  attorney  and  counsellor  a  certificate  under  his  hand  and  ofiElcial  seal,  stating 
that  such  person  has  been  so  admitted,  and  that  he  has  taken  and  subscribed  the 
constitutional  oath  of  office  as  prescribed  in  section  four  hundred  and  sixty-six 
of  this  chapter. 

§  60.    Attorneys  residing  m  adjoining  states. 

First  sentence  now  i  470,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 
Remainder,  $60,  Code  Civ.  Pro. 

§60.  SERVICE  OF  PAPER  UPON  ATTORNEY  RESIDING  IN  ADJOINING 
STATE. — Service  of  a  paper,  which  might  be  made  upon  him  at  his  residence,  if 
he  was  a  resident  of  the  state,  may  be  made  upon  a  person  regularly  admitted  to 
practice  as  an  attorney  and  counsellor,  in  the  courts  of  record  of  this  state,  whose 
office  for  the  transaction  of  law  business  is  within  the  state,  but  who  resides  in 
an  adjoining  state,  by  depositing  the  paper  in  a  post-office  in  the  city  or  town 
where  his  office  is  located,  properly  inclosed  in  a  postpaid  wrapper,  directed  to  him 
at  his  office.    A  service  thus  made  is  equivalent  to  personal  service  upon  him. 

Amended  by  chap.  65  of  1909. 

§  61 .    Clerks,  etc.,  not  to  practice. 

Now  %  250,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  62.    Sheriffs,  etc.,  not  to  practice. 

Now  S  473,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  63.    None  but  attorneys  to  practice  in  New  York  city. 

Now  §  271,  Penal  Law,  chap.  88  of  1909,  and  not  changed. 
Amended  by  chap.  327  of  1910. 

§  64.    Penalty  for  violation,  or  suffering  violation  of  last  section. 

Now  §§  272  and  1876,  Penal  Law,  chap.  88  of  1909,  viz.: 

f  272.  PENALTY  FOR  VIOLATION  OF  LAST  SECTION.— A  person  who  vio- 
lates the  last  section  is  guilty  of  a  misdemeanor,  and  shall  be  punished  by  imprison- 
ment in  the  county  jail,  not  exceeding  one  month,  or  by  a  fine  of  not  less  than  one 
hundred  dollars  or  more  than  two  hundred  and  fifty  dollars,  or  by  both  such  fine 
and  imprisonment 
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But  this  and  the  last  section  do  not  apply  to  a  case  where  a  person  appears  in  a 
cause  to  which  he  is  a  party. 

S  1876.  MISDEMEANOR  FOR  JUDGE,  JUSTICE  OR  MAGISTRATE  TO  PER- 
MIT ANY  BUT  ATTORNEYS  TO  PRACTICE  IN  HIS  COURT.— A  judge.  Justice  or 
magistrate  within  the  city  of  New  York  who  knowingly  permits  to  practice  in  his 
court,  a  person  who  has  not  been  regularly  admitted  to  practice  in  the  courts  of 
record  of  this  state,  is  guilty  of  a  misdemeanor,  and  shall  he  punished  by  imprison- 
ment in  the  county  Jail,  not  exceeding  one  month,  or  by  a  fine  of  not  less  than  one 
hundred  dollars  or  more  than  two  hundred  and  fifty  dollars,  or  by  both  such  fine 
and  imprisonment. 

But  this  section  and  section  two  hundred  and  seventy-one  do  not  apply  to  a  case 
where  a  person  appears  in  a  cause  to  which  he  is  a  party. 

§  66.    Compensation  of  attorney  or  counsellor. 

First  sentence  now  §  474,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

Amended  by  chap.  229  of  1912. 

Balance  of  section  now  §  475,  Judiciary  Law,  and  not  changed. 


a.  Account. — An  attorney  at  law 
employed  by  a  company  to  obtain 
municipal  franchises  and  condemn 
rights  of  way,  must  account  for  the 
moneys  of  his  principal,  which  came 
into  his  hands,  before  recovering  for 
services  rendered,  and  an  oral  state- 
ment, to  the  satisfaction  of  the  general 
counsel  who  employed  him,  does  not 
absolve  him  from  making  a  detailed 
account  to  the  client:  Palace  v. 
Niagara,  Lockport  &  Ontario  Power 
Co.,  131  App.  Div.  453;  115  N.  Y.  Supp. 
340. 

b.  An  attorney,  who  receives  moneys 
of  his  client  for  which  he  is  liable  to 
account,  does  not  escape  the  summary 
jurisdiction  of  the  court  to  compel  him 
to  account  for  and  pay  over  such 
moneys  by  reason  of  the  fact  that  he 
is  afterward  disbarred  from  practice: 
Matter  of  Burnham,  58  Misc.  576;  109 
N.  Y.  Supp.  988. 

c.  Administratrix. — ^An  attorney  for 
an  administratrix  gave  her  a  check  as 
such  for  $400,  on  the  same  day  that  he 
received  $1,000  insurance  money,  but 
the  check  was  never  paid;  he  has  no 
lien  on  that  sum  for  services  rendered, 
where,  on  the  Judicial  statement  of  her 
accounts,  he  made  no  claim  for  such 
services:  Matter  of  Mahar,  131  App. 
Div.   420;    116  N.  Y.  Supp.  1068. 

d.  The  attorney  for  an  administra- 
trix who,  on  her  accounting,  has  de- 
feated the  claim  of  next  of  kin,  that 
certain  property  in  her  hands  belonged 
to  the  estate,  is  not  entitled  to  a  lien 
upon  his  client's  property  under  §  66: 
Matter  of  Robinson,  125  App.  Div.  424; 
109  N.  Y.  Supp.  827. 

e.  Affidavit. — There  is  no  provision 
of  the  code  or  statute  and  no 
court  rule  forbidding  an  attorney  of 
record  from  taking  an  aflBdavit  used  in 


the  case;  the  rule  forbidding  the  same 
was  merely  a  rule  of  practice  formerly 
existing  in  the  court  of  king's  bench, 
followed  and  adopted  by  the  courts  of 
this  state:  Vreeland  v.  Pennsylvania 
Tanning  Co.,  130  App.  Div.  405;  114 
X.  Y.  Supp.  1002. 

f.  Afi^reement. — ^While  agreements 
between  attorney  and  client  are  subject 
to  careful  scrutiny  by  the  court,  they 
will  be  enforced  unless  tainted  by  fraud, 
mistake,  false  representations  or  other 
unfair  Inducement:  Audley  v.  Jester, 
148  App.  Div.  94. 

g.  Notwithstanding  that  the  sta/tute 
provides  that  an  agreement  with  an  at- 
torney for  services  is  not  restrained  by 
law,  the  court  has  power  to  inquire  into 
the  good  faith  of  an  agreement  between 
attorney  and  client,  even  if  reduced  to 
writing:  Ransom  v.  Ransom,  147  App. 
Div.   835. 

h.  Arbitrations. — Statutory  arbitra- 
tions are  special  proceedings  and  an 
attorney  at  law  rendering  services  to 
one  of  the  parries  is  entitled  to  a  lien 
under  §  66:  Webb  v.  Parker,  130  App. 
Div.  92;   114  N.  Y.  Supp.  489. 

i.  Assfj^iment. — A  contract  retain- 
ing an  attorney  to  set  aside  the  probate 
of  a  prior  will  and  assigning  a  share  of 
the  client's  legacy  does  not  purport  to 
assign  said  sum  out  of  the  client's  in- 
terest in  the  estate,  but  only  out  of  the 
legacy  to  be  given:  Haire  v.  Hughes, 
127  App.  Div.  530;  111  N.  Y.  Supp. 
892;  Aff'd  197  N.  Y.  514. 

j.  Change  of  attorney. — A  client  has 
the  right  to  change  his  attorney  with- 
out assigning  a  cause,  and  the  only 
question  before  the  court  on  such 
motion  is  whether  the  order  should  be 
conditioned  upon  the  plalntifF's  paying 
or  securing  payment  of  his  attorney's 
fees:  Jenry  v.  Merkle,  128  App.  Div. 
833;   112  N.  Y.  Supp.  1106. 
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a.  Cliampcrty. — An  agreement  be- 
tween a  client  and  his  attorney,  that  the 
latter  should  retain  a  portion  of  the 
proceeds  of  the  claim  as  his  compensa- 
tion, and  by  way  of  repayment  for  any 
expenses  he  might  incur,  is  not  void 
for  champerty  where  the  attorney  did 
not  promise  to  advance  any  part  of  the 
expense:  Weeks  ▼.  Gattel,  125  App.  Div. 
402;   109  N.  Y.  Supp.  977. 

b.  Client's  address. — The  attorneys 
for  the  plaintift  cannot  be  required  by 
the  court  to  disclose  their  client's  ad- 
dress after  a  Judgment  has  been  en- 
tered against  their  client  upon  a  verdict 
in  favor  of  the  defendant:  L#evy  v.  Coy, 
Hunt  &  Co.,  64  Misc.  39;  117  N.  Y. 
Supp.  949. 

c.  Compensation. — An  attorney,  who 
has  prosecuted  to  final  Judgment  and 
through  successful  appeals  a  cause  of 
action  which  was  assigned  pending  the 
ItUgation  is  entitled,  as  against  the  as- 
signee, to  be  paid  from  the  Judgments 
the  reasonable  value  of  his  services  and 
his  disbursements:  Ross  v.  Bayer-Gar- 
diner-Hlmes  Co.,  123  App.  Div.  404; 
107  N.  Y.  Supp.  1063. 

d.  The  compensation  of  an  attorney 
or  counselor  for  his  services  is  gov- 
erned by  his  agreement  with  his 
client,  and  such  agreement  cannot  be 
held  unconscionable  merely  on  account 
of  the  amount  he  is  to  receive:  McCoy 
V.  Gas  Engine  &  Power  Co.,  71  Misc. 
537;  12^  N.  Y.  Supp.  251. 

e.  Condemnation. — Validity  of  lien 
of  attorney  retained  to  obtain  compen- 
sation for  lands  condemned  for  addition 
to  public  property  sustained:  Matter  of 
Robbins,  189  N.  Y.  422;  rev'g  119  App. 
Div.  888. 

f.  Contingent  fee. — Attorneys  who 
after  the  commencement  of  an  action 
have  been  substituted  for  the  plaintift 
under  a  contract  entitling  them  to  a 
contingent  fee  on  any  amount  received 
in  settlement,  are  entitled  to  recover 
from  their  client  on  a  quantum  meruit, 
although  the  client  admitted  that  the 
claim  was  unfounded,  if  it  appear  that 
the  attorneys  had  no  knowledge  of  the 
character  of  the  claim:  Clark  v.  Nichols, 
127  App.  Div.  219. 

g.  A  court  of  equity  may  in  a  proper 
case  limit  the  amount  of  a  contingent 
fee  to  a  lesser  sum,  although  it  rests 
upon  an  agreement  between  the  attor- 
ney and  client:  Ransom  v.  Ransom,  70 
Misc.  30;   127  N.  Y.  Supp.  1027. 

h.  An  attorney  may  recover  on  a 
quantum  meruit  for  his  services  where 
he  is  prevented  from  prosecuting  an 
action  for  a  contingent  fee,  by  reason 
of  the  act  of  the  client:  Seasongood  v. 
Prager,  70  Misc.  490;  127  N.  Y.  Supp. 
482. 

i.  Where  attorneys  are  retained  to 
prosecute  an  action  under  a  contract  for 


a  contingent  fee  whereby  they  are  to  re- 
ceive nothing  if  unsuccessful,  they  are 
bound  to  continue  in  the  case  as  long  as 
their  clients  request  It,  if  they  wish  to 
receive  compensation  for  their  services, 
unless  the  client  is  guilty  of  a  breach 
of  the  obligations  of  the  contract:  Sea- 
songood V.  Prager,  146  App.  Div.  833. 

j.  Costs. — The  costs  in  a  Judgment 
belong  to  the  client,  not  to  the  attorney, 
in  the  absence  of  an  agreement  to  the 
contrary:  Caccla  v.  Isecke,  123  App. 
Div.  779;  108  N.  Y.  Supp.  542. 

k.  Defendants  address. — Where  all 
efforts  to  find  or  locate  a  defendant  in 
the  places  where  he  was  supposed  to  be 
have  proved  futile,  an  order  may  be 
granted  requiring  his  attorney  to  dis- 
close the  address  of  his  client  to  enable 
the  plaintift  to  serve  upon  him  an  order 
requiring  the  payment  of  counsel  fees 
in  the  pending  litigation:  O'Connor  v. 
O'Connor,  62  Misc.  53;  115  N.  Y.  Supp. 
965. 

1.  Disbursements — A  contract  to  pay 
a  certain  sum  to  an  attorney  as  com- 
pensation for  his  services  does  not,  in 
the  absence  of  any  agreement  to  the 
contrary,  impose  upon  him  the  burden 
of  assuming  the  disbursements  neces- 
sarily made  in  his  client's  behalf,  and 
the  attorney  may  by  suit  recover  the 
amount  of  his  disbursements  after  the 
agreed  compensation  for  his  services  has 
been  paid:  Spence  v.  Bode,  57  Misc. 
611;   108  N.  Y.  Supp.  593. 

m.  Discontinuance. — While  the  court 
should  preserve  the  lien  of  an  attorney 
and  prevent  him  from  being  cheated  by 
collusive  and  fraudulent  settlements,  a 
discontinuance  asked  by  both  parties 
should  not  be  denied  where  it  is  doubt- 
ful that  the  plaintiffs  attorney  opposing 
the  motion  was  ever  authorized  to  bring 
action:  Kelly  v.  New  York  City  Rail- 
way Co.,  122  App.  Div.  467;  106  N.  Y. 
Supp.  894. 

n.  Execution. — An  attorney  issuing 
execution  to  enforce  his  lien  on  a  Judg- 
ment should  restrict  the  execution  to 
the  amount  of  the  lien;  where  the  Judg- 
ment was  affirmed  by  the  appellate 
division  it  cannot  be  attacked  on  a 
motion  to  set  aside  an  execution  thereon: 
Bloch  v.  Bloch.  136  App.  Div.  770;  121 
N.  Y.  Supp.  475. 

o.  Expense. — An  attorney,  negotiat- 
ing for  work  to  be  done  in  a  law  suit, 
acts  as  the  agent  of  a  known  principal 
and  is  not  personally  liable  for  the  ex- 
pense: Argus  Co.  V.  Hotchkiss,  121  App. 
Div.  378;   107  N.  Y.  Supp.  138. 

p.  Fee. — An  attorney  may  properly 
demand  larger  compensation  if  his  fees 
are  not  certain  but  contingent  on  suc- 
cess: Morehouse  v.  Brooklyn  Heights 
R.  R.  Co..  123  App.  Div.  680;  108  N.  Y. 
Supp.  152. 
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a.  Lien. — An  attorney  has  no  lien 
for  services  on  copies  of  the  printed 
record  of  a  case  on  appeal  to  the  court 
of  appeals,  which  must  be  filed  and 
were  delivered  to  and  received  by  him 
for  that  purpose,  where  the  cost  of 
printing  was  paid  by  his  client:  Matter 
of  Bergstrom  &  Co.,  131  App.  Div.  791; 
116  N.  Y.  Supp.  245. 

b.  The  lien  of  an  attorney  is 
protected  by  statute  and  cannot  be  dis- 
charged until  the  client  pays  the  attor- 
ney the  amount  which  he  owes  him: 
Lederer  v.  Goldston,  63  Misc.  322;  llV 
N.  Y.  Supp.  151. 

c.  Defendants  settled  an  action 
wherein  they  had  obtained  a  judgment 
and  the  plaintifC  had  appealed,  without 
notice  to  their  attorneys;  the  attorneys 
are  entitled  to  have  the  satisfaction  of 
judgment  vacated  and  the  judgment  re- 
instated so  they  may  enforce  it  to  satisfy 
their  lien;  also  to  have  an  order  cancel- 
ling an  undertaking  vacated,  irrespec- 
tive of  whether  they  can  enforce  it: 
Knickerbocker  Investment  Co.  v.  Voor* 
hees,  128  App.  Div.  639;  112  N.  Y. 
Supp.  842. 

d.  An  attorney  may  have  a  lien 
under  §  66  on  moneys  collected  for  an 
estate,  notwithstanding  that  he  was  re- 
tained by  the  administrator:  Matter  of 
Ross,  123  App.  Div.  74;  107  N.  Y.  Supp. 
899. 

e.  The  lien  of  an  attorney  upon  the 
papers  of  a  client,  in  his  possession, 
does  not  extend  beyond  the  interest  of 
the  client,  the  lien  of  necessity  also  ter- 
minates: Jackson  v.  Am.  Cigar  Box  Co., 
141  App.  Div.  195;  126  N.  Y.  Supp.  58. 

f.  Where  an  attorney  commenced  an 
action  in  violation  of  his  client's  in- 
structions, he  has  no  lien  requiring  the 
protection  of  the  court,  and,  if  both 
parties  so  desire,  the  action  should  be 
discontinued  despite  the  attorney's  op- 
position: Mitchell  V.  Mitchell,  143  App. 
Div.  172;  127  N.  Y.  Supp.  1065;  1  Brad. 
P.  and  P.  Rep.  327. 

g.  Attorneys  who  conduct  all  the 
proceedings  in  an  action  for  the  fore- 
closure of  a  mortgage  are  entitled  to  a 
lien  thereon  as  security  for  their  com- 
pensation: Petti  bone  v.  Thompson,  72 
Misc.  486. 

h.  An  attorney  at  law,  who  actually 
has  chajrge  of  a  case,  and  acts  as  attor- 
ney and  counsel  with  the  knowledge  and 
consent  of  the  client,  although  not  the 
attorney  of  record,  has  a  lien  upon  the 
client's  papers  lawfully  coming  into  his 
hands  for  use  in  the  litigation  for  his 
expenditures  in  conducting  the  suit, 
although  he  has  no  statutory  Hen: 
Harding  v.  Conlon,  146  App.  Div.  842. 
i.  The  lien  of  the  defendant's  at- 
torney upon  a  judgment  for  costs  in 
defendant's  favor  is  superior  to  the 
right  of  the  plaintiff  to  offset  the  judg- 
ment  against   a   previous   judgment  in 


plaintiff's  favor:    Wesley   v.   Wood,    73 
Misc.  33. 

j.  The  Hen  of  an  attorney,  acting 
under  an  agreement  for  a  couitingent 
fee  does  not  attach  to  an  award  made 
after  his  retainer  was  revoked  before 
action:  Matter  of  Alberts  Realty  Co., 
140  App.  Div.  277;  125  N.  Y.  Supp.  179. 

k.  Under  §  475  of  the  Judiciary  Law, 
an  attorney  at  law  has  a  lien  on  an 
award  in  condemnation  proceedings: 
Ferris  v.  Lawrence,  138  App.  Div.  541; 
123  N.  Y.  Supp.  209. 

1.  Open  default. — A  motion  by  an 
attorney  suspended  from  practice  to 
open  a  default  in  an  action  in  which  he 
was  attorney  for  plaintifC  at  the  time 
of  his  suspension,  and  In  which  judg- 
ment was  duly  taken  after  proper  notice 
to  the  plaintiff  therein,  where  his  only 
interest  in  said  motion  was  simply  an 
attorney's  lien  thereon,  will  be  denied: 
McDonald  v.  Kane',  64  Misc.  672;  120 
N.  Y.  Supp.  283. 

m.  Particulars. — Tn  an  action  by  an 
attorney  to  recover  for  professional  ser- 
vices, a  bill  of  particulars  consisting 
mainly  of  dates  of  interviews,  consulta- 
tions, etc.,  and  a  single  item  for  services 
in  seventeen  foreclosure  actions  cover- 
ing a  year  and  for  bankruptcy  proceed- 
ings, is  not  sufficiently  definite:  Squires 
V.  Kissam,  121  App.  Div.  607;  106  N.  Y. 
Supp.  373. 

n.  Proceeding. — The  mere  fact  that 
one  is  an  attorney  does  not  give  juris^ 
diction  summarily  to  proceed  against 
him  as  to  matters  not  involving  a  pro- 
fessional relation  with  clients;  and  he 
cannot  be  charged  with  the  expenses 
of  a  reference  to  examine  him  to  dis- 
cover the  whereabouts  of  an  alleged 
client  for  whom  he  has  not  appeared  as 
attorney:  Matter  of  Malcolm,  129  App. 
Div.  226;   113  N.  Y.  Supp.  666. 

o.  The  court  will  not  exercise  its 
summary  jurisdiction  over  attorneys  by 
entertaining  a  motion  by  executors  to 
compel  an  attorney  to  return  counsel 
fees  voluntarily  paid  to  him:  Matter  of 
Hess,  133  App.  Div.  654;  118  N.  Y. 
Supp.  171. 

o  A  summary  proceeding  to  compel 
an  attorney  to  deliver  documents,  which, 
he  claims  to  hold  under  an  attorney's 
Hen,  cannot  be  maintained  where  the 
moving  party  denies  that  it  ever  re- 
tained the  attorney  in  connection  with 
the  proceedings  which  placed  in  hie 
hands  the  documents  sought  to  be  re- 
covered: Matter  of  Niagara,  L.  &  O. 
Power  Co..  203  N.  Y.  493. 

q.  A  proceeding  by  an  attorney 
under  §  66  Is  a  special  proceeding  and 
an  appeal  from  the  order  entered 
thereon  is  not  an  appeal  from  a  judg- 
ment; hence  §  997  has  no  application 
and  the  order  may  be  reviewed 
although  a  ca^se  has  not  been  made;  in 
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•uch  a  proceeding  a  judgment  in  favor 
of  the  attorney  is  not  authorized,  but 
the  determination  should  be  in  the  form 
of  an  order  adjudging  that  the  plaintiff 
has  a  Hen  for  a  certain  amount  to  be 
enforced  as  provided  by  §  779:  Sullivan 
V.  McCann,  124  App.  Div.  126;  108  X. 
Y.  Supp.  909. 

a.  Public  Policy. — An  agreement  by 
an  attorney  prosecuting  a  bankruptcy 
proceeding  to  discontinue  the  same,  If 
the  attorney  representing  a  partner  of 
the  Insolvent  firm  In  a  prior  action  for 
dissolution  will  pay  him  eighty  per  cent 
of  all  fees  received,  which  are  to  be 
divided  among  a  few  creditors  whom 
the  attorney  In  bankruptcy  represents 
to  the  exclusion  of  other  creditors, 
is  unconscionable  and  against  public 
policy:  Fried  v.  Danzlger,  120  App.  Div. 
604;   105  N.  Y.  Supp.  44. 

b.  Question  for  court. — Where,  after 
reversal  of  a  Judgment  for  the  plalntifF, 
she  agrees  on  substituting  attorneys, 
that  the  former  attorney's  fees  be  de- 
termined by  the  court  and  made  a  lien 
upon  any  subsequent  recovery,  to  which 
the  former  attorney  consents  and  both 
parties  submit  the  question,  the  court 
may  make  an  order  determining  the 
amount:  Scheu  v.  Blum,  124  App.  Div. 
678;  109  N.  Y.  Supp.  130. 

c.  Repayment. — ^When  attorney  will 
not  be  required  to  repay  moneys  de- 
posited by  him  In  his  own  bank  which 
has  failed:  Matter  of  Shanley,  67  Misc. 
8,  107  N.  Y.  Supp.  913;  modTd  124 
App.  Div.  936;  109  N.  Y.  Supp.  434. 

d.  Security. — An  attorney  cannot  be 
compelled  by  a  summary  order  to 
deliver  up  a  bond  and  mortgage  in  his 
possession,  on  which  he  has  a  lien  for ' 
services  rendered,  when  the  client 
stands  on  his  rights  to  defend  an  action 
for  such  services,  unless  security  Is 
given  the  attorney  to  secure  him  against 
any  sum  found  due:  Matter  of  Rubel, 
132  App.  Div.  910;  117  N.  Y.  Supp.  63. 

•  e.  An  attorney  receiving  property 
for  a  specific  purpose  must  carry  out 
that  purpose,  irrespective  of  any  lien 
which  he  might  otherwise  have  had; 
where  moneys  were  received  and  applied 
to  expenses  of  printing  cases  on  appeal, 
the  attorney  has  a  lien  thereon;  on  sub- 
stitution of  attorneys,  where  the  attor- 
ney is  guilty  of  no  omission,  he  Is  en- 
titled to  have  the  amount  of  his  lien 
determined  and  paid,  or  security  given 
therefor,  before  he  can  be  compelled  to 
turn  over  the  papers  upon  which  he  has 
a  lien  for  services:  Matter  of  Hollins, 
197  N.  Y.  361;  rev'g  135  App.  Div.  918. 

f.  Settlement. — ^When  a  defendant's 
answer  apprises  the  plaintifT's  attorney 
that  the  action  has  been  settled  and 
compromised  by  his  client,  defendant's 


motion  to  dismiss  the  complaint  for 
failure  to  prosecute  for  three  years 
should  be  granted;  the  case  should  not 
be  kept  on  the  calendar  and  treated  as 
a  live  issue  solely  for  the  attorney's 
protection,  as  his  rights  accrued  when 
he  had  notice  of  the  settlement:  Oris- 
enza  v.  Auchmuty,  121  App.  Div.  611; 
106  N.  Y.  Supp.  335. 

g.  The  attorneys  for  a  plaintiff's  as- 
signor for  whose  benefit  an  action  is 
being  prosecuted  cannot  insist  upon  the 
protection  of  their  lien  by  summary 
order,  where  it  is  alleged  the  nominal 
plaintlfC  has  made  a  collusive  settle- 
ment: Matter  of  Goodale,  58  Misc.  182; 
108  N.  Y.  Supp.  949. 

h.  A  clause  in  an  agreement  of  re- 
tainer between  attorney  and  client,  pro- 
hibiting the  client  from  settling  the 
litigation  without  the  consent  of  the 
attorney.  Is  void  as  against  public  policy 
and  may  be  repudiated  by  the  client;  an 
attorney  Is  entitled  to  establish  a  lien 
upon  the  proceeds  of  a  settlement:  Mat- 
ter of  Snyder,  190  N.  Y.  67;  rev'g  119 
App.  Div.  277;  104  N.  Y.  Supp.  571. 

i  An  agreement  by  a  client,  with  his 
attorney  not  to  settle  without  the  attor- 
ney's consent  is  invalid,  as  against  pub- 
lic policy:  Syme  v.  Terry  &  Tench  Co., 
125  App.  Div.  610;  110  N.  Y.  Supp.  26. 

j.  Stipulation. — The  court  will  not 
relieve  a  client  who  has  acted  upon 
erroneous  advice  of  counsel  as  to  the 
legal  effect  of  a  stipulation  postponing 
the  execution  of  a  judgment:  Treadwell 
V.  Clark,  124  App.  Div.  260;  108  N.  Y, 
Supp.  733. 

k.  Surrogate. — A  surrogate  has  no 
jurisdiction  to  ascertain  or  to  enforce 
the  common-law  lien  of  former  attor- 
neys of  a  testamentary  trustee  upon 
books  and  papers  alleged  by  the  trustee 
to  belong  to  him  as  trustee  and  to  be 
necessary  to  the  preparation  and  settle- 
ment of  his  account;  a  decree  of  the 
surrogate  in  such  a  case  that  the  attor- 
neys deliver  to  the  trustee  the  books 
and  papers  upon  which  the  lien  was 
asserted  would  be  a  deprivation  of 
property  without  due  process  of  law, 
whether  the  decree  was  absolute  or  con- 
ditioned upon  the  surrogate's  deter- 
mination of  the  lien:  Matter  of  Robin- 
son, 59  Misc.  323;  112  N.  Y.  Supp.  280. 

I.  Waiver. — On  a  proceeding  to 
determine  an  attorney's  lien,  a  defend- 
ant who,  knowing  that  all  his  co-de- 
fendants are  not  before  the  court,  does 
not  oppose  the  order  of  reference  on 
that  ground  or  raise  the  objection  be- 
fore the  referee,  waives  the  defect,  and 
the  proceeding  will  not  be  vacated: 
Knickerbocker  Investment  Co.  v.  Voor- 
hees,  121  App.  Div.  690;  106  N.  Y. 
Supp.  455. 
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§  67.    Suspension  from  practice. 

Second  sentence  now  §  477,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 
Balance  section  now  §  88,  Bubds.  2,  3,  and  4,  Judiciary  Law,  viz.i 

2.  An  attorney  and  counsellor,  who  is  guilty  of  any  deceit,  malpractice, 
crime  or  misdemeanor,  or  who  is  guilty  of  any  fraud  or  deceit  in  proceedings  by 
which  he  was  admitted  to  practice  as  an  attorney  and  counsellor  of  the  courts  of 
record  of  this  state,  may  be  suspended  from  practice,  or  removed  from  ofiEloe,  by 
the  appellate  division  of  the  supreme  court.  Any  fraudulent  act  or  representation 
by  an  applicant  in  connection  with  his  application  or  admission  shall  be  sufficient 
cause  for  the  revocation  of  his  license  by  the  appellate  division  of  the  supreme 
court  granting  the  same. 


3. 


Whenever  &ny  attorney  and  counsellor-at-law  shall  be  convicted  of  a  felony, 
there  may  be  pre&ienteil  to  the  appellate  division  of  the  supreme  court  a  certified  or 
exemplified  copy  of  the  judgment  of  such  conviction,  and  thereupon  the  name  of  the 
person  so  convicted  shall,  by  order  of  the  court,  be  stricken  from  the  roll  of 
attorneys. 

4.  Upon  a  reversal  of  the  conviction  for  felony  of  an  attorney  or  counsellor-at- 
law,  or  pardon  by  the  president  of  the  United  States  or  governor  of  this  state,  the 
appellate  division  shall  have  power  to  vacate  or  modify  such  order  or  debarment 


a.  Admission — Proceedings  to  disbar 
attorney  for  fraud  in  procuring  admis- 
sion to  practice  in  this  state;  there  is 
no  statute  of  limitations  barring  a  pro- 
ceeding under  §67:  Matter  of  Leonard, 
127  App.  Div.  493;  111  N.  Y.  Supp. 
905;  Aff'd  193  N.  Y.  655. 

b.  Evidence  in  a  proceeding  to  disbar 
an  attorney  who  on  applying  for  ad- 
mission to  practice  In  the  state  con- 
cealed a  prior  conviction  for  crime,  ex- 
amined, and  held  that  the  attorney 
should  be  disbarred:  Matter  of  Pritchett, 
122  App.  Div.  8;   106  N.  Y.  Supp.  847. 

c-  Amount. — In  considering  the  mis- 
appropriation of  a  client's  money  by  an 
attorney  the  amount  converted  is  not 
important;  the  standard  which  the  court 
requires  of  its  officers  is  not  to  be 
measured  in  dollars  and  cents:  Matter 
of  Stern,  120  App.  Div.  375;  105  N.  Y. 
Supp.  199. 

d.  Collections. — Proceedings  against 
an  attorney  for  unprofessional  conduct 
in  relation  to  demands  against  persons 
against  whom  he  had  claims  to  collect: 
Matter  of  Hutson,  127  App.  Div.  492. 

e.  Continuing  action — Misconduct  of 
an  attorney  in  making  an  affidavit  to 
obtain  an  extension  of  time,  after  being 
ordered  to  discontinue  by  client,  con- 
sidered and  attorney  suspended:  Matter 
of  Hansen.  120  App.  Div.  377;  105  N.  Y. 
Supp.  159;  aff'd  192  N.  Y.  538. 

f.  Conversion. — A  proceeding  to  dis- 
bar an  attorney  for  converting  his 
client's  money  will  not  be  dropped 
merely  because  he  has  repaid  the  money 
and  the  client  has  withdrawn  the 
charge;  such  a'  proceeding  cannot  be 
used  to  enforce  the  collection  of  claims 
against  an  attorney:    Matter  of  Rock- 


more,    130    App.    Div.    586;    117    N.   Y. 
Supp.    512. 

g.  Attorney  disbarred  for  appro- 
priating the  proceeds  of  two  checks 
which  he  received  for  collection:  Mat- 
ter of  Association  of  Bar  of  City  of  N. 
Y.  V.  Chappell.  131  App.  Div.  69;  115 
N.  Y.  Supp.  868. 

h.  An  attorney  who  uses  process  as 
a  means  of  blackmail,  and  who  is  guilty 
of  compounding  a  felony  should  be  dis* 
barred:  Matter  of  Hart,  131  App.  Div. 
661;   116  N.  Y.  Supp.  193. 

i.  Attorney  at  law  disbarred  for  con- 
verting money  collected  for  a  client  and 
In  forging  receipts  showing  payment  by 
him,  etc.:  Matter  of  Spenser,  143  App. 
Div.  229;  128  N.  Y.  Supp.  168. 

j.  An  attorney  at  law  may  be  dis- 
barred for  converting  to  his  personal  use 
money  advanced  by  his  client  to  be  ap- 
plied upon  a  mortgage  and  for  giving 
false  testimony  in  the  proceeding  to  dis- 
bar him:  Matter  of  Levlne,  148  App. 
Div.  296. 

k.  Criticism. —  Attorney  suspended 
for  unprofessional  conduct  in  his  criti- 
cism upon  the  Judicial  integrity  from 
which  an  appeal  was  taken:  Matter  of 
Rockmore,  127  App.  Div.  499;  111  N. 
Y.  Supp.  879. 

I.  Defense. — A  proceeding  to  disbar 
an  attorney  is  not  a  criminal  proceeding 
but  concerns  his  fitness  to  practise;  the 
fact  that  an  attorney  at  law,  being  a 
party  to  an  action,  made  sham  answers 
and  false  affidavits,  does  not  prevent  the 
court  from  disbarring  him  on  the  plea 
that  he  is  answerable  in  a  civil  or 
criminal  action:  Matter  of  Bander,  128 
App.  Div.  346;   112  N.  Y.  Supp.  761. 
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a.  Disbarred. — ^An  attorney  at  law 
disbarred  for  obtaining  possession  and 
control  of  property  belonging  to  an  in- 
solvent client  in  fraud  of  creditors,  for 
effecting  the  security  of  a  single  creditor 
in  violation  of  the  Bankruptcy  Act,  and 
for  perjury  and  subornation  of  perjury 
In  the  bankruptcy  proceedings:  Matter 
of  Joseph,  135  App.  Div.  589;  120  i;.  Y. 
Supp.  793. 

b.  Prand. — ^Attorney  at  law  disbarred 
for  inducing  his  client  to  loan  money 
upon  a  mortgage  which  he  knew  had 
been  foreclosed:  Matter  of  Logan,  143 
App.  Div.  225;   128  N.  Y.  Supp.  134. 

c.  Mandatory. — The  provision  that 
on  presentation  to  the  appellate  divi- 
sion of  a  certified  copy  of  a  Judgment 
convicting  an  attorney  at  law  of  a 
felony,  his  name  shall  be  stricken  from 
the  roll  of  attorneys,  is  mandatory;  the 
regularity  of  such  Judgment,  rendered 
by  a  court  of  competent  Jurisdiction,  will 
not  be  inquired  into:  Matter  of  Patrick, 
136  App.  Div.  450;  120  N.  Y.  Supp. 
1006. 

d.  Misappropriation. — An  attorney 
for  the  executors  of  an  estate,  disbarred 
for  appropriating  to  his  own  use,  prop- 
erty of  the  estate  which  came  into  his 
hands:  Matter  of  Steckler,  146  App.  Div. 
827. 

e.  Misdemeanor. — An  attorney  at 
law,  who  agreed  to  pay  another  person 
procuring  contracts  by  which  he  is  re< 
tained  to  prosecute  actions  at  law  a 
percentage  of  the  fees  received  by  him, 
is  guilty  of  a  misdemeanor  and  should 
be  disbarred:  Matter  of  Shay,  133  App. 
Div.  547;  118  N.  Y.  Supp.  146. 

f.  Pardon. — Attorney  disbarred  for 
receiving  money  to  procure  the  pardon 
of  one  Imprisoned  for  crime  and  failing 
to  return  the  same  as  promised  when 
unsuccessful:  Matter  of  O'SuUivan,  122 
App.  Div.  527;  107  N.  Y.  Supp.  462. 

g.  Perjured  testimony. — Attorney  at 
law  disbarred  because,  when  retained 
on  a  contingent  fee,  he  continued  to 
prosecute  the  trial  of  an  action  and 
asserted  his  client's  right  to  a  verdict 
after  having  discovered  that  the  case 
was  founded  on  perjured  testimony: 
Matter  of  Hardenbrook,  135  App.  Div. 
634;  121  N.  Y.  Supp.  250;  Aff'd  199  X. 
Y.  539. 

h.  Perjury. — ^An  attorney  at  law  may 
be  disbarred  for  misappropriating 
moneys  of  his  client  and  for  giving  per- 
jured  testimony  in  the  proceeding  to 
disbar  him:  Matter  of  Smith,  148  App. 
Div.  291. 

i.  Power  of  court. — The  power  of 
the  court  of  appeals  to  review  proceed- 
ings for  the  disbarment  of  an  attorney 
ends,  when  it  appears  that  the  proceed- 
ing has  been  instituted  and  conducted  in 
accordance  with  the  statues  and   rules 


authorizing  it:  M.itter  of  Goodman,  199 
X.  Y.  143. 

j.  A  proceeding  to  disbar  an  attorney 
at  law  is  a  special  proceeding,  civil  in 
character,  and  the  court  has  power  to 
issue  a  commission  to  take  testimony: 
Matter  of  Spencer,  137  App.  Div.  330; 
122  X.  Y.  Supp.   190. 

k.  The  pcjwer  of  the  court  to  discip- 
line an  attorney  is  not  limited  to  cases 
where  his  act  was  technically  criminal, 
but  he  may  be  punished  where  guilty 
of  unprofessional  conduct:  Matter  of 
Chadsey,  141  App.  Div.  458;  126  X.  Y. 
Supp.  456. 

!.  Reinstatement. — An  attorney  is 
disbarred  to  rid  the  profession  of  an 
unworthy  practitioner  and  to  warn 
others;  an  attorney  of  mature  years, 
disbarred  for  gross  unprofessional  con- 
duct, criminal  in  Its  nature,  will  not  be 
reinstated  after  two  years,  for  its  effect 
on  the  profession  must  be  considered: 
Matter  of  Clark,  128  App.  Div.  348;  112 
X.  Y.  Supp.  777. 

m.  Restitution. — Attorney      disbarred 
for    appropriating    client's    money    and. 
contesting  all  efforts  to  compel  restitu- 
tion:   Matter  of  Cohn,    120   App.   Div. 
378;  105  N.  Y.  Supp.  84. 

n.  Suspension. — An  attorney  should 
be  disbarred  for  paying  moneys  to  the 
assistant  clerk  of  the  court  to  procure 
the  release  of  persons  from  liability  for 
bail,  and  the  discharge  of  persons 
charged  with  crime:  Matter  of  Boland, 
127  App.  Div.  746;  111  N.  Y.  Supp.  932. 

o.  An  attorney  at  law  may  be  sus- 
pended from  practice  until  restored  by 
further  order  of  the  court,  because  of 
his  failure  to  prosecute  an  appeal,  hav- 
ing accepted  a  retainer  to  do  so,  and 
for  having  falsely  testified  in  the  pro- 
ceeding to  disbar  him:  Matter  of 
Voxman,  148  App.  Div.  286. 

p.  Suspended. — Attorney  at  law  dis- 
ciplined by  suspension  from  practice  for 
two  years  for  fraud  and  chicanery  de- 
signed to  impede  the  course  of  Justice, 
in  that  he  drew  an  answer  denying 
knowledge  or  information  of  facts 
which  were  true  to  his  own  knowledge, 
attempted  to  induce  the  court  to  accept 
false  answers  to  impede  a  recovery  of 
Judgment  where  there  was  no  defense, 
and  drew  deeds  whereby  his  client  at- 
tempted to  place  his  property  beyond 
the  reach  of  creditors.  Matter  of  Good- 
man, 135  App.  Div.  594;  120  X.  Y. 
Supp.  801;  Aff'd  199  X.  Y.  143. 

q.  Will. — An  attorney  suspended  for 
professional  misconduct  for  prosecuting 
a  contest  to  a  will  against  the  direction 
of  his  client,  who  by  no  possibility 
could  take  as  next  of  kin:  Matter  of 
Randall,  122  App.  Div.  1;  106  N.  T. 
Supp.  943. 


§§  68,  71] 
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§  68.    Must  be  on  notice. 

Now  Si  476  and  88,  subd.  5,  Jadtclary  Law,  chap.  35  of  1909,  viz.: 

§476.  SUSPENSION  OF  ATTORNEY  FROM  PRAOTTCB  MUST  BE  ON 
NOTICE. —  Before  an  attorney  or  counsellor  is  suspended  or  removed  as  prescribed 
In  section  eighty-eight  of  this  chapter,  a  copy  of  the  charges  against  him  must  be 
delivered  to  him  personally  or.  In  case  It  is  established  to  the  satisfaction  of  the 
court,  that  he  can  not  be  served  within  the  state,  the  same  may  be  served  upon 
him  w'thout  the  state  by  mail  or  otherwise  as  the  court  may  direct,  and  he  must 
be  allowed  an  opportunity  of  being  heard  in  his  defense.  It  shall  be  the  duty  of 
any  district  attorney  within  a  department,  when  so  designated  by  the  appellate 
division  of  the  supreme  court,  to  prosecute  all  cases  for  the  removal  or  suspension 
of  attorneys  and  counsellors. 

§  88.  5.  The  presiding  justice  of  the  appellate  division  making  the  order  of 
designation  of  a  district  attorney  within  the  department  to  prosecute  a  case  for  the 
removal  or  suspension  of  an  attorney  or  counsellor,  or  the  order  of  reference  in 
such  cases,  may  make  an  order  directing  the  expenses  of  such  proceedings  to  be 
paid  by  the  county  treasurer  of  the  county  where  the  attorney  or  counsellor 
removed  or  suspended,  or  against  whom  charges  were  made  as  prescribed  in  section 
four  hundred  and  seventy-six  of  this  chapter,  had  his  last  known  place  of  residence 
or  principal  place  of  business,  which  expenses  shall  be  a  charge  upon  such  county. 


a.  Practice  removal. — An  attorney 
proceeded  against  can  only  be  convicted 
upon  evidence  good  at  common  law,  de- 
livered. If  he  choses.  In  his  presence,  by 
witnesses  subject  to  cross-examination: 
Matter  of  Joseph,  126  App.  Div.  544; 
109  N.  Y.  Supp.  1018. 

b.  Presumption. — A  proceeding  to 
disbar  an  S/ttorney  Is  not  a  criminal 
proceeding,   and   the  statutory   rule   of 


no  presumption  does  not  apply:  Matter 
of  Spencer,  143  App.  Div.  229;  128  N. 
Y.  Supp.  168. 

c.  Special  proceeding. — A  proceeding 
to  disbar  an  attorney  at  law  Is  a  special 
proceeding,  civil  In  character,  and  the 
court  has  power  to  issue  a  commission 
to  take  testimony:  Matter  of  Spencer, 
137  App.  Div.  330;  122  N.  Y.  Supp.  190. 


§  69.    Removal  or  suspension,  how  to  operate. 

Now  i  478,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  70.    Punishment  for  deceit,  etc. 

Combined  with  §  71,  Code  Civ.  Pro.,  and  %  148,  Penal  Code,  and  now  i  273,  Penal 
Law,  chap.  88  of  1909,  viz.: 

§  273.     MISCONDUCT  BY  ATTORNEYS.— An  attorney  or  counsellor  who: 

1.  Is  guilty  of  any  deceit  or  collusion,  or  consents  to  any  deceit  or  collusion, 
with  intent  to  deceive  the  court  or  any  party;  or, 

2.  Wilfully  delays  his  client's  suit  with  a  view  to  his  own  gain;  or,  wilfully 
receives  any  money  or  allowance  for  or  on  account  of  any  money  which  he  has  not 
laid  out,  or  become  answerable  for. 

Is  guilty  of  a  misdemeanor,  and  in  addition  to  the  punishment  prescribed  therefor 
by  this  chapter,  he  forfeits  to  the  party  Injured  treble  damages,  to  be  recovered  In 
a  civil  action. 


§  71.    Id.,  for  wilful  delay  of  action. 


See  note.  §  70,  ante. 

See  fi  273,  Penal  Law,  providing    for  punishment  of  violation  of  this  section  as  a 
misdemeanor. 
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§  72.    Attorney  not  to  lend  his  name. 

Now  I  479,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 
See    §    277,    Penal    Law,    attorney    permitting    his    name    to    be    used,    as    a 
mlBdemeanor. 


a.  Misconduct. — Although  §  72  only 
forbids  an  attorney  at  law  from  per- 
mitting another  person,  not  his  general 
partner  or  clerk,  to  sue  out  a  mandate 
or  prosecute  or  defend  in  his  name,  it 
is  serious  unprofessional  conduct  for  an 


attorney  to  allow  another  to  use  his 
name  to  sign  letters  or  communications 
threatening  legal  proceedings:  Matter 
of  Rothschild,  140  App.  Div.  583;  125 
N.  Y.  Supp.  629. 


§  73.    Attorney  not  to  buy  claim. 

IIS  73,  74,  75,  Code  Civ.  Pro.,  and  §§  136  and  139,  Penal  Code,  combined  and  now 
f  274.  Penal  Law,  chap.  88  of  1909.  viz.: 

S  274.  BUYING  DEMANDS  ON  WHICH  TO  BRING  AN  ACTION.— An  attorney 
or  counsellor  shall  not: 

1.  Directly  or  indirectly,  buy,  or  be  in  any  manner  interested  in  buying,  a  bond, 
promissory  note,  bill  of  exchange,  book  debt,  or  other  thing  in  action,  with  the 
intent  and  for  the  purpose  of  bringing  an  action  thereon. 

2.  By  himself,  or  by  or  in  the  name  of  another  person,  either  before  or  after 
action  brought,  promise  to  give,  or  procure  to  be  promised  or  given,  a  valuable 
consideration  to  any  person,  as  an  inducement  to  placing,  or  in  consideration  of 
having  placed,  in  his  hands,  or  in  the  hands  of  another  person,  a  demand  of  any 
kind,  for  the  purpose  of  bringing  an  action  thereon,  or  of  representing  the 
claimant  in  the  pursuit  of  any  civil  remedy  for  the  recovery  thereof.  But  this 
subdivision  does  not  apply  to  an  agreement  between  attorneys  and  counsellors,  or 
either,  to  divide  between  themselves  the  compensation  to  be  received. 

3.  An  attorney  or  counsellor  convicted  of  a  violation  of  any  of  the  provisions 
of  this  section,  in  addition  to  the  punishment  by  fine  and  imprisonment  prescribed 
therefor  by  this  section,  forfeits  his  office. 

4.  An  attorney  or  counsellor,  who  violates  either  of  the  first  two  subdivisions 
of  this  section  is  guilty  of  a  misdemeanor;  and,  on  conviction  thereof,  shall  be 
punished  accordingly,  and  must  be  removed  from  office  by  the  supreme  court. 

§  74.    Certain  loans  prohibited. 

See  note,  S  73,  ante. 

See  fi  474,  475,  Judiciary  Law,  Compensation  of  attorney  or  counsellor. 


b.  Compensation. — The  compensation 
of  an  attorney  or  counselor  for  his 
services  is  governed  by  agreement  with 
his  client,  and  such  agreement  cannot 
he  held  unconscionable  merely  on  ac- 
count of  the  amount  he  is  to  receive: 
McCoy  V.  Gas  Engine  &  Power  Co.,  71 
Misc.  537;   129  N.  Y.  Supp.  251. 

c.  Disbar. — An  attorney  at  law  who 
agreed  to  pay  another  person  procuring 
contracts  by  which  he  is  retained  to 
prosecute  actions  at  law  a  percentage 


of  the  fees  received  by  him,  is  guilty  of 
a  misdemeanor  and  should  be  disbar^ 
red:  Matter  of  Shay,  133  App.  Div.  547; 
118  N.  Y.  Supp.  146. 

d.  Enforciblllty. — Bnforclbility  of  an 
agreement  between  an  attorney  and 
client  to  the  effect  that  the  attorney 
was  to  have  a  percentage  of  the  re- 
covery and  to  be  reimbursed  for  ad- 
vances made  by  him  out  of  the  recovery: 
Sciolaro  v.  Asch,  137  App.  Div.  667; 
122  N.  Y.  Supp.  518. 


§  75.    Penalty. 


See  note,  §  73,  ante. 

See  S  274,  Penal  Law,  Buying  demands  for  suit  by  an  attorney  is  a  misdemeanor. 


.§§  76,  82] 
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§  76.    Limitation  of  preceding  sections. 

Combined  with  §  140.  Penal  Code,  and  now  §  275,  Penal  Law,  chap.  88  of  1909, 
Tiz.: 

$  275.  LIMITATION  OP  PRECEDING  SECTION.— The  last  section  does  not 
prohibit  the  receipt,  by  an  attorney  or  counsellor,  of  a  bond,  promissory  note,  bill 
of  exchange,  book  debt,  or  other  thing  in  action,  in  payment  for  property  sold,  or 
for  services  rendered,  or  for  a  debt  antecedently  contracted;  or  from  buying  or 
receiving  a  bill  of  exchange,  draft,  or  other  thing  in  action  for  the  purpose  of 
remittance,  and  without  intent  to  violate  that  section. 

§  77.  Same  rule  when  party  prosecutes  in  person,  or  when  certain 
corporations  prosecute. 

Now  §  276,  Penal  Law,  chap.  88  of  1909,  and  not  changed. 

§  78.  Partner  of  district  attorney,  etc.,  not  to  defend  prosecutions. 

Combined  with  §§  79,  80,  Code  Civ.  Pro.  and  S  670,  Penal  Code,  and  now  $278. 
Penal  Law,  chap.  88  of  1909,  viz.: 

i  278.     ATTORNEYS  FORBIDDEN  TO  DEFEND  CRIMINAL  PROSECUTIONS 

CARRIED  ON  BY  THEIR  PARTNERS,  OR  FORMERLY  BY  THEMSELVES.— An 

attorney,  who  directly  or  indirectly  advises  in  relation  to,  or  aids  or  promotes  the 
defense  of  any  action  or  proceeding  in  any  court,  the  prosecution  of  which  is  carried 

on,  aided  or  promoted  by  a  person  as  district  attorney  or  other  public  prosecutor, 

with  whom  such  attorney  is  directly  or  indirectly  connected  as  a  partner;  or  who, 

having  himself  prosecuted  or  in  any  manner  aided  or  promoted  any  action  or 

proceeding  in  any  court,  as  district  attorney  or  other  public  prosecutor,  afterwards 

directly  or  indirectly  advises  in  relation  to,  or  takes  any  part  in,  the  defense  thereof, 

as  attorney  or  otherwise;  or  who  takes  or  receives  any  valuable  consideration  from 

or  on  behalf  of  any  defendant  in  any  such  action,  upon  any  understanding  or 

agreement  whatever,  express  or  implied,  having  relation  to  the  defense  thereof,  is 

guilty  of  a  misdemeanor,  and  on  conviction  thereof,  shall  be  punished  accordingly, 

and  must  be  removed  from  office  by  the  supreme  court 

§  79.    Attorney  not  to  defend  when  he  has  been  pubh'c  prosecutor. 

See  note,  §  78,  ante. 

§  80.    Penalty. 

See  note,  S  78,  ante. 

§  81 .    Limitation  of  provisions. 

Combined  with  §  671,  Penal  Code,  and  now  %  279,  Penal  Law,  chap.  88  of  1909, 
viz.: 

§  279.  ATTORNEYS  MAY  DEFEND  THEMSELVES.— The  last  section  does  not 
prohibit  an  attorney  from  defending  himself  in  person,  as  attorney  or  as  counsel, 
when  prosecuted  either  civilly  or  criminally. 

See  §  279,  Penal  Law,  Attorneys  may  defend  themselves. 

§  82.    Qualifications  of  stenographers. 

Now  §§  290,  291,  293  and  294,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed 
in  substance. 
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§  83.    General  duty  of  stenographers;  notes,  when  to  be  filed. 

Balance,  f|  14.  24,  295-297,  301,  Judiciary  Law^  chap.  35  of  1909.  and  §  1323a, 
Code  Civ.  Pro. 

§  84.    Notes,  how  preserved;  when  written  out. 

Now  §§  292,  298,  299  and  302,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

§292.  ORIGINAL  STENOGRAPHIC  NOTES  PART  OF  PROCEEDINGS  IN 
CAUSE. — ^The  original  stenographic  notes,  taken  by  a  stenographer,  are  part  of 
the  proceedings  In  the  cause. 

5  298.  PRESERVATION  OP  ORIGINAL  NOTES  FOR  TWO  YEARS  WHEN 
NOT  FILED  WITH  CLERK.— Unless  the  original  stenographic  notes  taken  upon 
a  trial  or  hearing,  are  filed,  pursuant  to  an  order,  made  as  prescribed  in  section 
fourteen  of  this  chapter,  they  must  be  carefully  preserved  by  the  stenographer,  for 
two  years  after  the  trial  or  hearing;  at  the  expiration  of  which  time  he  may 
destroy  the  same. 

5  299.  STENOGRAPHER  MUST  PRESERVE  RECORDS  OF  HIS  PREDECES- 
SORS.— If  the  stenographer  dies,  or  his  office  becomes  otherwise  vacant,  before  the 
expiration  of  the  time  specified  in  the  last  section,  the  original  stenographic  notes 
taken  upon  trials  and  hearings  must  be  delivered  to  his  successor  in  office,  to  be 
held  by  him  with  like  effect,  as  if  they  had  been  taken  by  him. 

5  302.  DUTY  OF  STENOGRAPHERS  WITH  REFERENCE  TO  WRITING  OUT 
PROCEEDINGS  IN  FULL.— The  original  stenographic  notes  must  be  written  out 
at  length  by  the  stenographer,  if  a  Judge  of  the  court  so  directs,  or  if  the  stenogra- 
pher is  required  so  to  do,  by  a  person  entitled  by  law  to  a  copy  of  the  same,  so 
written  out  Unless  such  a  direction  is  given,  or  such  a  requisition  is  made,  the 
stenographer  Is  not  bound  so  to  write  them  out. 

§  85.  Stenographers  to  furnish  gratuitously  copies  of  proceedings  to 
judge. 

Now  §  300,  Judiciary  Law,  chap.  35  of  1909,  the  words  "this  chapter  or  the 
code  of  civil  procedure  "  inserted  in  place  of  "  this  act." 

§  86.  To  furnish  like  copies  to  parties,  district  attorney,  attorney- 
general  and  judge;  compensation. 

Now  §  303,  Judiciary  Law,  chap.  35  of  1909,  "chapter  or  the  code  of  civil  pro- 
cedure "  inserted  in  place  of  "  act "  and  "  likewise  "  stricken  out. 

Amended  by  chap.  202  of  1912. 

§  87.    These  sections  applicable  to  assistant  stenographers. 

Now  §  304,  Judiciary  Law.  chap.  35  of  1909,  "preceding"  inserted  for  "last 
five  ";  "  of  this  article  and  section  fourteen  "  inserted  after  "  sections  "  and  "  chapter 
or  the  code  of  civil  procedure  "  inserted  for  "  act." 

§  88.  Supervisors  to  provide  for  compensation,  etc.,  of  stenog- 
raphers. 

Now  §  12,  subd;  25,  County  Law,  chap.  16  of  1909,  and  not  changed. 
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§  89.    Clerks  of  appellate  division  and  special  deputy  clerks. 

First  and  third  and  part  of  second  sentences  repealed  by  Judiciary  Law,  chap.  35 
of  1909.  and  now  §§  101,  subd.  1,  156,  159,  264,  subd.  1,  280,  and  281  of  said 
Judiciary  Law,  viz.: 

§  101.  APPOINTMENT  OF  CLKRKS  AND  ASSISTANT  CLERKS  OF  THE 
APPELLATE  DIVISION.— 1.  The  justices  of  the  appellate  division  in  each  depart- 
ment shall,  from  time  to  time,  appoint  and  shall  have  the  power  to  remove  a  clerk. 

§  156.  RECORDS  KEPT  BY  SPECIAL  DEPUTY  CLERKS  SHALL  BE  PART 
OF  RECORDS  OF  SUPREME  COURT.— The  minutes  of  the  part  or  term  of  the 
supreme  court  to  which  any  of  the  special  deputy  clerks  to  the  clerk  of  the  county 
of  New  York,  is  assigned  kept  by  him  and  the  records  kept  by  the  supreme  court 
jury  clerk  in  the  first  judicial  district,  shall  be  a  part  of  the  records  of  the  supreme 
court. 

The  minutes  and  records  kept  by  the  special  deputy  clerks  to  the  clerk  of  a 
county  containing  a  city  having  a  population  of  not  less  than  three  hundred  thou- 
sand and  not  more  than  one  million  wholly  within  the  county  shall  be  part  of  the 
records  of  the  supreme  court. 

I  159.  APPOINTMENT  OF  SPECIAL  DEPUTY  CLERKS  IN  CERTAIN  COUN- 
TIES. — In  the  county  of  Queens  and  in  counties  containing  a  city  having  a  popula- 
tion of  not  less  than  three  hundred  thousand  and  not  more  than  one  million,  wholly 
within  the  county,  the  justice  or,  if  more  than  one,  the  justices  of  the  supreme  court 
residing  in  the  county,  or  a  majority  of  them,  shall  appoint  and  at  pleasure  remove 
a  special  deputy  to  the  county  clerk  for  each  part  or  term  of  the  courts  of  which  he 
is  clerk,  and  in  the  county  of  Queens  such  justice  may  appoint  as  many  assistants 
to  such  clerk  as  may  be  necessary  for  the  transaction  of  the  business  of  such  court. 

Amended  by  chap.  695  of  1910. 

§  264.  DUTIES  OF  CLERK  OF  APPELLATE  DIVISION  IN  EACH  DEPART- 
MENT.— 1.  The  clerk  of  the  appellate  division  in  each  department  shall  keep  his 
office  at  a  place  to  be  designated  by  the  justices  appointing  him. 

S  280.  DUTY  OF  SPECIAL  DEPUTY  AND  OTHER  CLERKS  IN  OTHER  COUN- 
TIES.— It  shall  be  the  duty  of  the  special  deputy  clerks  appointed  in  Queens 
county  and  in  counties  containing  a  city  having  a  population  of  not  less  than  three 
hundred  thousand  and  not  more  than  one  million  wholly  within  the  county,  pur- 
suant to  section  one  hundred  and  fifty  nine  of  this  chapter,  to  attend  each  session 
of  the  part  or  term  of  the  court  to  which  he  is  assigned  and  keep  the  minutes 
thereof  and  to  perform  such  other  duties  as  shall  be  prescribed  by  the  rules  made 
by  such  justices;  such  special  deputy  clerks  shall  be  subject  to  the  supervision  of 
the  county  clerk,  and  shall  possess  the  same  power  and  authority  as  the  county  clerk 
at  any  sitting  or  term  of  the  court  which  he  attends  with  respect  to  the  business 
transacted  thereat. 

Amended  by  chap.  695  of  191Q. 

§  281.  SALARY  OF  SPECIAL  DEPUTY  CLERKS  IN  CERTAIN  COUNTIES.— 
The  salary  of  the  special  deputy  clerks  mentioned  in  the  last  section  shall  be  fixed 
by  the  justices  of  the  supreme  court  residing  in  the  county,  or  a  majority  of  them, 
and  when  so  fixed  shall  be  paid  from  the  court  funds  of  said  county. 

Remainder  of  second  sentence  and  balance  of  section  repealed  by  County  Law, 
chap.  16  of  1909,  and  now  §  169,  subds.  2  and  3  of  said  County  Law,  viz.: 

§  169.  SPECIAL  DEPUTY  CLERKS.— 2.  The  minutes  of  the  part  or  term  of  the 
supreme  court  to  which  any  of  the  special  deputy  clerks  to  the  clerk  of  the  county 
of  New  York  appointed  pursuant  to  the  judiciary  law  is  assigned,  kept  by  him.  and 
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the  records  kept  by  the  supreme  court  jury  clerk  in  the  first  judicial  district  shall 
be  kept  by  the  county  clerk  of  New  York  county  in  his  office  and  said  county  clerk 
shall  give  extracts  from  such  minutes  and  records  as  now  prescribed  by  law. 

3.  The  minutes  and  records  kept  by  the  special  deputy  clerks  appointed  in  coun- 
ties containing  a  city  having  a  population  of  not  less  than  three  hundred  thousand 
and  not  more  than  one  million  wholly  within  the  county  pursuant  to  the  judiciary 
law  shall  be  kept  by  the  county  clerk  in  his  office  and  he  shall  give  extracts  from 
such  minutes  and  records  as  now  prescribed  by  law. 

§  90.    Clerk  in  New  York  county  not  to  be  referee,  etc. 

Now  §  251,  Judiciary  Liaw,  chap.  35  of  1909,  and  not  changed. 
Amended  by  chap.   164   of   1912. 

§  91.    Criers  for  courts  of  record. 

Now  §§  169,  199,  365  and  366,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

§  169.  POWER  OP  SUPREME  COURT  JUSTICES  RESIDING  IN  ERIE 
COUNTY.  TOGETHER  WITH  COUNTY  JUDGE  OP  ERIE  COUNTY.  TO  APPOINT 
CRIERS. — The  Justices  of  the  supreme  court  residing  in  Erie  county,  together  with 
the  county  Judge  of  Erie  county,  or  a  majority  of  them,  shall  appoint,  and  may  at 
pleasure  remove  on"  or  more  criers  for  all  the  courts  of  record  held  in  the  said 
county  of  Erie. 

Amended  by  chap.  128  of  1910. 

I  199.  POWER  OP  COUNTY  JUDGES  OF  COUNTIES  EXCEPT  KINGS  AND 
BRIE  TO  APPOINT  CRIERS  POR  COURTS  OP  RECORD.— The  county  Judge  of 
each  county,  except  Kings  and  Erie,  from  time  to  time,  may  appoint  and  at  pleasure 
remove,  a  crier  for  the  courts  of  record  held  in  his  county. 

§  365.  COMPENSATION  OF  CRIERS  IN  EACH  COUNTY  EXCEPT  KINGS 
AND  ERIE. — ^The  crier  appointed  by  the  county  Judge  of  each  county,  except  Kings 
and  Erie,  to  be  crier  for  the  courts  of  record  held  in  his  county  is  entitled  to  a 
compensation  to  be  fixed  by  the  board  of  supervisors  and  to  be  paid  as  prescribed 
by  law,  except  in  the  county  of  Westchester  where  the  compensation  of  such  crier 
shall  be  fixed  by  the  county  Judge,  not  to  exceed  the  sum  of  one  thousand  two 
hundred  dollars  a  year  to  be  paid  in  equal  monthly  payments  by  the  treasurer  of 
Westchester  county  in  full  compensation  for  all  services  rendered  by  him,  and 
except  in  the  county  of  Queens  where  such  crier  shall  receive  an  annual  salary 
to  be  fixed  by  the  county  judge  of  said  county,  to  be  paid  in  equal  monthly 
payments  and  to  be  a  county  charge. 

Amended  by  chap.  34  of  1910,  and  chap.  566  of  1911. 

5  366.  COMPENSATION  OP  CRIERS  OP  COURTS  IN  ERIE  COUNTY.—The 
salary  of  the  criers  appointed  for  Erie  county  by  the  Justices  of  the  supreme  court 
residing  in  Erie  county  together  with  the  county  Judge,  of  Erie  county,  in  pursuance 
of  section  one  hundred  and  sixty-nine  of  this  chapter,  shall  be  fixed  by  the  Justices 
of  the  supreme  court  residing  in  Erie  county,  or  a  majority  of  them;  and  when  so 
fixed  shall  be  paid  in  equal  monthly  payments  by  the  treasurer  of  Erie  county,  in 
full  compensation  for  all  services  rendered  by  said  criers. 

Amended  by  chap.  15  of  1910. 

§  92.    When  sheriff,  constable,  etc.,  to  act  as  crier. 

Now  §  406,  Judiciary  Liaw,  chap.  35  of  1909,  and  not  changed. 
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§  93.    Seals  and  records  of  former  supervisor  city  courts. 

Now  S  30»  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  94.    interpreters  for  courts  of  record  in  Kings  and  Queens  counties. 

Now  §§  167,  200,  381  and  386,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

§  167.  POWER  OF  SUPREME  COURT  JUSTICES  RESIDING  IN  KINGS  AND 
QUEENS  COUNTIES  TO  APPOINT  INTERPRETERS.— The  Justices  of  the  supreme 
court  for  the  second  judicial  district,  residing  in  Kings  county,  or  a  majority  of  them, 
the  Justice  or  Justices  of  the  supreme  court  residing  in  Queens  county,  or  a  majority 
of  them,  may  appoint  an  interpreter  or  interpreters  to  attend  the  terms  of  those 
<»urt8,  except  the  county  court  and  surrogate's  court,  held  in  Kings  county,  at  which 
issues  of  fact  are  triable,  and  fix  the  salaries  of  such  interpreters  except  that  such 
interpreters  so  appointed  in  the  county  of  Queens,  shall  receive  the  salary  specified 
in  section  three  hundred  and  eighty-six  of  this  chapter,  and  such  interpreters  shall 
hold  office  during  good  behavior. 

§  200.  POWER  OF  COUNTY  JUDGES  OF  KINGS  AND  QUEENS  COUNTIES 
TO  APPOINT  COURT  OFFICERS.— The  county  Judges  of  Kings  county  and  the 
county  judge  of  Queens  county,  may  appoint,  and  at  pleasure  remove  all  attendants 
and  messengers  and  court  officers  in  the  county  courts  in  said  counties.  The  county 
Judge  of  Queens  county  may  appoint  an  interpreter  or  interpreters  to  attend  the 
terms  of  the  county  court  of  that  county,  at  which  issues  of  fact  are  triable. 

§381.  INTERPRETERS  APPOINTED  BY  SUPREME  COURT  JUSTICES  IN 
KINGS  AND  QUEENS  COUNTIES.— The  interpreter  or  interpreters  appointed  by 
the  justices  of  the  supreme  court  for  the  second  Judicial  district  residing  in  the 
county  of  Kings  and  by  the  Justice  or  Justices  of  the  supreme  court  residing  in 
Queens  county  are  appointed  to  attend  the  terms  of  those  courts. 

§  386.  SALARY  OF  INTERPRETERS  IN  SUPREME  AND  COUNTY  COURTS 
OF  QUEENS  COUNTY. — The  interpreters  appointed  for  the  supreme  court  in 
the  county  of  Queens,  pursuant  to  section  one  hundred  and  sixty-seven  of  this 
chapter,  shall  each  receive  an  annual  salary  to  be  fixed  by  the  Justice  or  justices 
in  said  section  mentioned;  and  the  interpreters  appointed  for  the  county  court 
in  said  county,  pursuant  to  section  two  hundred  of  this  chapter,  shall  each 
receive  an  annual  salary  to  be  fixed  by  the  county  judge  of  said  county  and  all 
of  such  salaries  shall  be  a  county  charge. 

Amended  by  chap.  566  of  1911. 

§  95.  Attendants  and  messengers,  how  appointed  in  Kings,  Queens 
and  Richmond  counties. 

The  part  relating  to  the  surrogate  of  Kings  county  transferred  to  §  2512,  Code 
Civ.  Pro. 

Remainder  now  §§  16S  and  200,  Ji  llclary  Law,  chap.  35  of  1909,  viz.: 

§  168.  POWER  OF  SUPREME  COURT  JUSTICES  IN  KINGE,  QUEENS, 
RICHMOND,  NASSAU  AND  SUFFOLK  COUNTIES  TO  APPOINT  COURT 
OFFICERS. — The  justirca  of  the  supreme  court  for  the  second  judicial  district 
residing  in  Kings  county,  or  a  majority  of  them;  the  justice  or  justices  of  the 
supreme  court  residing  in  Queens  county,  or  a  majority  of  them;  the  justice  or 
justices  of  the  supreme  court  residing  in  Richmond  county,  or  a  majority  of 
them,  may  appoint,  and  at  pleasure  remove  all  attendants  and  messengers,  and 
court  officers  in  the  supreme  courts  in  said  counties;  the  justice  or  justices  of 
the  supreme  court  residing  in  Nassau  and  Suffolk  counties,  respectively,  or   a 
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majority  of  them,  may  appointp  and  at  pleasure  remove,  one  attendant  in  the 
supreme  court  in  each  of  said  counties,  respectively. 

Amended  by  chap.  182  of  1911. 

I  200.  POWER  OP  COUNTY  JUDGES  OF  KINGS  AND  QUEENS  COUNTIES 
TO  APPOINT  COURT  OFFICERS.— The  county  judges  of  Kings  county  and  the 
county  Judge  of  Queens  county,  may  appoint,  and  at  pleasure  remove  all  attendants 
and  messengers  and  court  officers  in  the  county  courts  in  said  .  counties.  The 
county  judge  of  Queens  county  may  appoint  an  interpreter  or  interpreters  to  attend 
the  terms  of  the  county  court  of  that  county,  at  which  Issues  of  fact  are  triable. 

§  96.    Duties  of  persons  appointed  under  last  section. 

Now  §§  330,  349,  351  and  354,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

I  230.  DUTY  OF  OFFICERS  APPOINTED  TO  COURTS  OF  KINGS  AND 
QUEENS  AND  RICHMOND  COUNTIES.— Each  of  the  persons  appointed  a  court 
officer  of  the  supreme  court  or  county  court  of  Kings,  Queens  or  Richmond  counties 
as  prescribed  in  section  one  hundred  and  sixty-eight  of  this  chapter,  must  attend, 
from  day  to  day,  the  terms  and  sittings,  within  their  respective  counties,  of  the 
court  to  which  he  is  assigned,  to  preserve  order,  and  to  perform  whatever  services 
may  be  required  of  him,  by  the  judge  presiding  thereat. 

5  349.  DUTIES  OF  ATTENDANTS  AND  MESSENGERS  OF  COURTS  IN 
KINGS,  QUEENS,  RICHMOND,  NASSAU  AND  SUFFOLK  COUNTIES. — Each  of 
the  persons  appointed  messengers  of  the  supreme  court  of  Kings,  Queens  or 
Richmond  counties  as  prescribed  in  sections  one  hundred  and  sixty-eight  and 
two  hundred  of  this  chapter,  must  attend,  from  day  to  day,  the  terms  and 
sittings,  within  their  respective  counties,  of  the  court  to  which  he  is  assigned, 
to  preserve  order,  and  perform  whatever  services  may  be  required  of  him,  by 
tbe  Judge  presiding  thereat;  the  attendant  or  messenger  of  the  supreme  court 
in  Nassau  and  Suffolk  counties,  respectively,  appointed  as  prescribed  by  section 
one  hundred  and  sixty-eight  of  this  chapter  must  attend,  from  day  to  day,  the 
terms  and  sittings  of  said  court  to  which  he  Is  assigned  by  the  justice  or 
justices  by  whom  he  was  appointed;  to  preserve  order  an-d  perform  whatever 
services  may  be  required  of  him  by  the  judge  presiding  thereat;  and  shall 
attend  at  the  chambers  provided  for  the  justices  of  said  court  in  said  county 
and  perform  such  other  duties  thereat,  in  addition  to  his  duties  as  court 
attendant,  as  may  be  prescribed  by  the  justice  or  justices  sitting  therein. 

Amended  by  chap.  182  of  1911. 

$  351.  SALARY  OF  ATTENDANTS  OF  SUPREME  AND  COUNTY  COURTS 
OF  QUEENS  COUNTY. — The  court  attendants  appointed  for  the  supreme  court 
In  the  county  of  Queens,  pursuant  to  section  one  hundred  and  sixty-eight  of 
rthis  chapter  shall  each  receive  an  annual  salary  to  be  fixed  by  the  justice  or 
Justices  in  said  section  mentioned;  and  the  court  attendants  appointed  for  the 
county  court  in  said  county  pursuant  to  section  two  hundred  of  this  chapter 
shall  each  receive  an  annual  salary  to  be  fixed  by  the  county  judge  of  said 
county  and  all  of  such  salaries  shall  be  a  county  charge. 

Amended  by  chaps.  182  and  566  of  1911. 

S  354.  SALARY  OF  ATTENDANTS  OF  SUPREME  COURT  IN  RICHMOND 
COUNTY. — Each  of  the  attendants  appointed  for  the  supreme  court  in  the  county 
of  Richmond,  shall  receive  a  salary  to  be  fixed  by  the  justice  or  justices  residing  in 
Richmond  county,  or  by  a  majority  of  them;  such  salary,  so  fixed  shall  be  subject 
to  the  approval  of  the  board  of  estimate  and  apportionment  of  the  city  of  New 
York,  in  its  discretion,  and  shall  be  a  county  charge. 
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§  97.    Sheriffs  to  notify  constables,  etc.,  to  attend  courts. 

ProvlBion  relating  to  surrogate  of  Erie  county  transferred  to  fi  251 2 »  Code  Civ.  Pro. 
Remainder  SS  160,  170,  201,  231-233,  279,  403  and  405,  Judiciary  Law,  chap. 
35  of  1909,  and  combined  with  independent  statutes. 
Said  §  233,  Judiciary  Law,  amended  by  chap.  14  o(  1910. 

160  and  279,  Judiciary  Law,  amended  by  chap.  404  of  1911. 


§  98.    Number. 

Now  §  343,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

S  343.  NUMBER  OP  ATTENDANTS  UPON  COURTS  IN  CERTAIN  COUN- 
TIES. — ^In  any  county  where  the  compensation  of  the  attendants  provided  for  in 
section  four  hundred  and  three  of  this  chapter,  is  now  fixed  by  statute  at  the  sum 
of  three  dollars  per  day  and  mileage,  the  number  of  attendants  to  be  appointed  for 
any  one  term  of  court,  pursuant  to  said  section,  shall  not  exceed  eighteen. 

§  99.    Penalty  for  neglect  of  officer  to  attend  court. 

Now  S  407,  Judiciary  Law,  chap.  35  of  1909,  and  only  changed  by  striking  out 
"  the  last  two  "  and  inserting  after  section  "  four  hundred  and  three  of  this  chapter." 


§  102.    Sheriff  to  execute  process,  etc.;  may  return  by  mail. 

See  $  195,  County  Law,  Service  by  incoming  and  outgoing  sheriff. 
See  S  758,  Judiciary  Law,  Notice  to  delinquent  officer  to  show  cause. 

§  1 04.  Sheriff  may  command  the  power  of  the  county,  to  overcome 
resistance. 

Now  §  400,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

See  §  600,  Penal  Law,  Criminal  contempts. 

See  S  787,  Penal  Law,  Combinations  to  resist  execution  of  process. 

§  105.    Names  of  resistors  to  be  certified. 

Now  {401,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  106.    Punishment  for  refusing  to  assist. 

Covered  by  §  1848,  Penal  Law,  chap.  88  of  1909. 

See  §  1848,  Penal  Law,  Refusal  to  aid  officer  in  making  an  arrest,  a  misdemeanor. 

§  107.    Governor  may  order  out  military. 

Superseded  by  chap.  212  of  1898,  S  86. 

§110.    Prisoner,  how  kept;  support  of. 

A  person  arrested,  by  virtue  of  an  order  of  arrest,  in  an  action  or  special 
proceeding  brou^t  in  a  court  of  record ;  or  of  an  execution  issued  upon  a 
judgment  rendered  in  a  court  of  record ;  or  surrendered  in  exoneration  of 
his  bail;  must  be  safely  kept  in  custody,  in  the  manner  prescribed  by  law, 
and,  except  as  otherwise  prescribed  in  the  next  section,  and  in  subdivision 
nineteen  of  section  two  hundred  and  forty  of  the  county  law,  at  his  own 
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expense,  until  he  satisfies  the  judgment  rendered  against  him,  or  is  dis- 
charged according  to  law. 
Amended  by  chap.  65  of  1909. 

§  111.    ImfAisonment  on  exeoution. 


a.  Alimony. — Where  a  husband  has 
been  imprisoned  for  three  months  for 
failure  to  pay  alimony  in  an  amount  less 
than  $500,  he  is  entitled  to  a  discharge 
on  a  writ  of  habeas  corpus  pursuant  to 
{  111:  People  ex  rel.  Ready  v.  Walsh, 
132  App.  Div.  462;  116  N.  Y.  Supp.  839. 


b.  The  word  "  alimony,"  as  used  in 
§  111  means  alimony  of  either  kind, 
whether  granted  by  interlocutory  order 
or  by  final  judgment:  People  ex  rel. 
Levine  v.  Shea,  201  N.  Y.  471. 


«« 


§  1 12.    Support  of  poor  prisoner. 

Now  §  240,  subd.  19,  County  Law,  chap.  16  of  1909,  and  not  changed. 

§  1 13.    Charges  for  food,  etc.,  when  prohibited. 

Now  §  340,  Prison  Liaw,  chap.  47  of  1909;  only  change  "civil  prisoner 
person  whom  he  has  arrested." 


ft 


for 


§  1 14.    Also  for  waiting  for  prisoner. 

Now  §  341.  Prison  Law,  chap.  47  of  1909;  only  change  "civil  prisoner"  inserted 
in  place  of  "  person,  arrested  by  him." 

§  115.    Rates  of  charges  for  lodging,  etc. 

Now  5  342,  Prison  Law,  chap.  47  of  1909;  after  fourth  word  insert  "in  a  civil 
cause;"  after  "court  of  sessions  insert  "or  county  court,"  in  two  places. 

§  116.    Prisoner  may  send  for  necessaries. 

Now  f  343,  Prison  Law,  chap.  47  of  1909,  viz.: 

§  343.  PRISONER  KEPT  IN  HOUSE  OTHER  THAN  JAIL  MAY  ORDER 
NECESSSARIES. — ^A  civil  prisoner  arrested  and  kept  in  a  house,  other  than  the  Jail 
of  the  county,  may  send  for  and  have  beer,  ale,  cider,  tea,  cofTee,  milk,  and  neces- 
Barj  food,  and  such  'bedding,  linen  and  other  necessary  things,  as  he  thinks  fit, 
from  whom  he  pleases,  without  detention  of  the  same  or  any  part  thereof  by,  or 
paying  for  the  same,  or  any  part  thereof  to,  the  officer  arresting  Jiim,  or  the  person 
In  whose  custody  he  is. 

§  1 1 7.    Charges  for  rent,  etc.,  prohibited. 

Now  S  344,  Prison  Law,  chap.  47  of  1909,  and  not  changed. 

1119.    Officer  or  prisoner  not  liable  to  arrest. 

Now  §  22,  Civil  Rights  Law,  chap.  14  of  1909,  and  only  changed  by  striking  out 
"  so  "  before  "  conveyed  "  and  inserting  immediately  thereafter  "  to  jail  through 
another  county  pursuant  to  section  118  of  the  Code  of  Civil  Procedure." 


§  120.    Jail  in  New  York  city. 

Repealed  by  §  420,  Prison  Law,  chap.  47  of  1909. 

See  SI  91,  92,  437,  445  and  264,  Judiciary  Law,  Supreme  Court  Reporter. 
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§  121.    Jails  in  other  counties. 

First  paragraph  through  "to  law"  now  §  90,  subd.  5,  County  Law,  chap.  16  of 
1909,  and  not  changed. 
Balance  now  §  183  of  said  County  Law,  and  not  changed  in  substance. 

§  122.    Either  of  several  jails  may  be  used. 


Now  §  347,  Prison  Law,  chap.  47  of  1909;  only  change  is  "civil  and  criminal" 
inserted  before  "  prisoner." 

§  123.    Civil  and  criminal  prisoners  to  be  kept  separate. 

Now  §  345,  Prison  Law,  chap.  47  of  1909,  and  not  changed. 

§  124.    Males  and  females  to  be  kept  separate. 

Now  S  346,  Prison  Law,  chap.  47  of  1909;  only  change  "civil  "  inserted  before 
"  prisoners." 

§  125.    Penalties. 

See  note,  §  64,  ante. 

§  126.    Jail  physician. 

Now  S  348,  Prison  Law,  chap.  47  of  1909,  and  not  changed. 


a.  Civil  service. — Physicians  to  the 
county  jails  of  the  several  counties  are 
within  the  classified  service  under  the 
civil   service   law   and   appointments  to 


that  office  must  be  made  in  accordance 
with  that  law:  Matter  of  Phillips,  139 
App.  Div.  365;   124  N.  Y.  Supp.  60. 


§  127.    Removal  of  sick  prisoners. 

First  part  through  "resume  custody  of  the  prisoner"  now  §  355,  Prison  Law, 
chap.  47  of  1909,  and  not  changed. 

Remainder  i  127,  Code  Civ.  Pro.,  viz.: 

§127.  ISSUE  OP  NEW  EXECUTION  WHEN  SICK  PRISONER  ESCAPES.— 
If  a  prisoner  actually  escapes,  while  going  to,  remaining  at,  or  returning  from  a 
hospital  to  which  he  has  been  ordered  removed  pursuant  to  section  three  hundred 
and  fifty-flve  of  the  prison  law.  a  new  execution  may  be  issued  against  his  person, 
if  he  was  in  custody  by  virtue  of  an  execution;  or,  if  he  was  in  custody  by  virtue 
of  an  order  of  arrest,  a  new  order  of  arrest  may  be  granted,  upon  proof  by  affidavit 
of  the  fact  speciHed  in  this  section,  without  other  proof,  and  without  an  undertaking. 

Amended  by  chap.  65  of  1909. 


§  128.    Sale  of  liquor  in  jails. 


« 


Now  §  349,  Prison  Law,  chap.  47  of  1909;  only  change  "civil"  Inserted  before 
prisoner." 


§  129.    Permit,  when  granted. 

Now  §  350,  Prison  Law,  chap.  47  of  1909;  after  "permit"  Insert  "by  a  jail 
physician  as  specified  in  the  last  section;"  also  "civil"  before  "prisoner." 

§  130.    Penalties  for  violation. 

Now  §  1791,  Penal  Law,  chap.  88  of  1909,  and  not  changed. 
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§  135.    When  jail  becomes  unfit,  ete^  another  to  be  designated. 

Now  §  351,  Prison  Law,  chap.  47  of  1909;  only  change  "civil  or  criminal" 
inserted  after  "  prisoners." 

§  136.    Designation,  how  annulled. 

Now  S  352,  Prison  Law,  chap.  47  of  1909,  and  not  changed. 

§  137.    Copy  of  designation  to  be  served  on  the  sheriff,  etc. 

Now  §  353,  Prison  Law,  chap.  47  of  1909,  and  not  changed. 

§  138.  Prisoners  already  upon  jail  liberties  when  other  jail  des- 
ignated. 

If  a  prisoner  has  been  admitted  to  the  liberties  of  the  jail  of  the  county, 
for  which  a  designation  is  made  pursuant  to  section  three  hundred  and  fifty- 
one  of  the  prison  law,  he  must,  notwithstanding  remain  within  those  liber- 
ties ;  but  he  may  be  removed  by  the  sheriff,  to  whom  he  has  given  bond  for 
the  liberties,  to  the  jail  or  other  place  so  designated,  and  confined  therein,  in 
a  case  where  the  sheriff  might  confine  him  in  the  jail  of  his  own  county. 

Amended  by  chap.  65  of  1909. 

§  140.    id.,  to  prisoners  removed. 

If  a  person  confined  in  or  removed  to  the  jail  of  a  contiguous  county,  des- 
ignated as  prescribed  in  article  thirteen  of  the  prison  law,  becomes  entitled 
to  the  liberties  of  the  jail,  the  sheriff  of  that  county  must  admit  him  to  the 
jail  liberties,  as  if  he  had  been  originally  arrested  by  that  sheriff,  on  a  man- 
date directed  to  him. 

Amended  hy  chaps.  65  and  240  of  1909. 

§  1 41 .    When  designation  to  be  revoiced. 

When  a  jail  is  erected  for  the  coimty,  for  whose  use  the  designation  pur- 
suant to  section  three  hundred  and  fifty-one  of  the  judiciary  law  was  made, 
or  its  jail  is  rendered  fit  and  safe  for  the  confinement  of  prisoners,  or  the 
reason  for  the  designation  of  another  jail  or  place  has  otherwise  ceased  to  be 
operative,  the  designation  must  be  revoked,  as  prescribed  in  this  article  and 
section  three  hundred  and  fifty-two  of  the  prison  law. 
Amended  by  chaps.  65  and  240  of  1909. 

§  143.    Removal  of  prisoners  in  case  of  fire. 

Now  i  354,  Prison  Law,  chap.  47  of  1909;  "one  hundred  and  thirty-five"  stricken 
ont  and  "  three  hundred  and  fifty-one  "  Inserted  in  place  thereof;  also  "  article 
for  "act" 

§  144.    What  officer  to  act  in  case  of  absence,  etc. 

Now  §  356,  Prison  Law,  chap.  47  of  1909,  and  not  changed. 


»f 


§§  145,  186] 


32 


§  145.    Jail  liberties  in  certain  counties. 

Now  §  357,  Prison  Law,  chap.  47  of  1909,  and  not  changed. 
Amended  by  chap.  174  of  1911. 


§  146.    Jail  liberties  in  other  counties. 

Now  §  358,  Prison  Law,  chap.  47  of  1909,  and  not  changed. 

§  147.    Jail  liberties,  how  laid  out. 

Now  $  359,  Prison  Law,  chap.  47  of  1909,  and  not  changed. 

§  148.    Copy  to  be  kept  posted  in  jail. 

Now  §  360,  Prison  Law,  chap.  47  of  1909,  and  not  changed. 


§  149.    Who  admitted  to  liberties. 

See  §  20,  Civil  Rights  Law,  No  imprisonment  for  nonpayment  of  interlocutotr 
costs. 

§  1 59.    Penalty  for  connivance  at  escape,  by  a  sheriff,  etc. 

Now  S  1839,  Penal  Law,  chap.  88  of  1909,  and  not  changed  in  substance. 

§  1 82.    Certificate  to  be  furnished  to  new  sheriff. 

Now  i  195,  subd.  1,  County  Law,  chap.  16  of  1909,  and  not  changed. 

§  183.    Powers  for  former  sheriff;  when  to  cease. 

Now  §195,  subd.  2,  County  Law,  chap.  16  of  1909,  and  not  changed. 

§  184.    Jail,  process,  etc.,  to  be  delivered  to  new  sheriff. 

SS  184  and  185  combined  and  now  §  195,  subd.  3,  County  Law,  chap.  16  of  1909, 
and  not  changed. 


a.  Sheiiir. — On  the  death  of  a  sher- 
iff who  had  begun  an  action  for  the  con- 
version of  chattels  in  which  he  had  a 
special  property  by  virtue  of  a  levy, 
strict  legal  procedure  requires  that  the 
under  sheriff  continue  the  action;   but 


the  successor  to  the  office  of  sheriff  may, 
by  stipulation  of  the  parties,  be  substi- 
tuted in  his  official  capacity:  Dickinson 
V.  Oliver,  195  N.  Y.  238;  aff'g  127  App. 
Div.  932. 


§  185.    Former  sheriff  to  execute  instrument. 

See  note,  f  184,  ante. 

§  186.    Former  sheriff  to  execute  certain  process. 

Now  §  195,  subd.  4,  County  Law,  chap.  16  of  1909,  and  not  changed  in  substanca 
Amended  by  chap.  418oll910. 


b.  Sherllf's  successor. — On  the  death 
of  a  sheriff  who  had  begun  an  action 
for  the  conversion  of  chattels  in  which 
he  had  a  special  property  by  virtue  of 
a  levy,  strict  legal  procedure  requires 
that    the    under    sheriff    continue    the 


action;  but  the  successor  to  the  office 
of  sherifT  may,  by  stipulation  of  the 
parties,  be  substituted  in  his  official 
capacity:  Dickinson  v.  Oliver.  195  N. 
Y.   238;    aff'g  127   App.  Div,   932. 
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§  187.    Certain  orders  to  be  delivered  to  and  returned  by  new  sheriff. 

Now  §  195,  subd.  5,  County  Law,  chap.  16  of  1909,  and  not  changed. 

§  1 88.    Delivery  of  prisoners,  process,  etc.,  how  enforced. 

Now  §  195,  subd.  6,  County  Law,  chap.  16  of  1909,  and  not  changed. 

§  189.    Under-sheriff,  etc.,  when  to  comply  with  foregoing  provisions. 

Now  f  195,  subd.  7,  County  Law,  chap.  16  of  1909,  and  not  changed. 

§  190.    The  jurisdiction  of  the  court  of  appeals  in  civil  actions. 


a.  Amendment — An  order  dismissing 
an  appeal  from  an  order  amending  a 
judgment  is  not  appealable  to  the  court 
of  appeals:  Van  Nostrand  y.  Van 
Nostrand,  125  App.  Div.  718;  110  N.  Y. 
Supp.   142. 

b.  Complaint. — The  court  of  appeals 
will  not  search  the  complaint,  on  a 
motion  apparently  not  involving  the 
merits,  with  the  care  used  on  a  demur- 
rer; but  when  an  order  for  the  publica- 
lion  of  a  summons  has  been  reversed 
upon  the  grounds  that  the  complaint 
fails  to  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  the  court  will 
determine  that  question:  Grant  v. 
Cobre  Grande  Copper  Co.,  193  N.  Y. 
306;  rev'g  126  App.  Div.  750;  111  N.  Y. 
Supp.  386. 

c.  Court  of  claims. — The  court  of 
claims  is  required  to  state  separate  find- 
ings of  fact  and  conclusions  of  law; 
the  court  had  not  been  created  at 
the  time  of  the  enactment  of  §  3347, 
subds.  4  an-d  7  specifying  the  courts 
required  to  comply  with  the'  provi- 
sions of  §  1022,  but  was  subsequently 
established  by  chap.  36  of  1897  as 
amended  by  chap.  692  of  1906  enacting 
i  265  of  the  Code  of  Civil  Procedure; 
therefore  the  same  practice  should  be 
pursued  in  the  court  of  claims  as  in  the 
supreme  court;  where  it  appears  that 
auch  findings  are  incomplete  but  there 
is  evidence  which  would  have  warranted 
the  court  of  claims  in  making  findings, 
in  addition  to  those  made,  which  would 
be  sufficient  to  sustain  the  Judgment,  it 
is  the  duty  of  the  court  of  appeals  to 
infer  such  findings  in  support  of  the 
Judgment:  Ostrander  v.  State  of  New 
York,  192  N.  Y.  415;  aft'g  126  App.  Div. 
938;  110  N.  Y.  Supp.  866. 

d.  Certification. — The  court  of  appeals 
cannot  control  the  right  or  form  of 
certification  of  api;>eals  by  the  Appellate 
Division,  although  it  can  decline  to 
answer  questions  certified:  Callanan  v. 
K.,  A.  C.  &  L.  C.  R.  R.  Co.,  199  N.  Y. 
268. 

e.  Discretion. — Where  the  people  of 
the  state  of  New  York  have  been  made 
ft  party,    under    i    1594,    in   an   action 
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brought  by  one  of  the  heirs  of  an 
intestate,  who  resides  within  the  state, 
for  a  partition  of  certain  real  estate, 
and  the  supreme  court  having  in  its  dis- 
cretion, under  S  1579,  rendered  Judg- 
ment against  the  people  for  the  costa 
and  expenses  of  the  action,  the  court  of 
appeals  will  not  interfere  with  the  dis- 
cretion exercised  in  such  case:  Haley  v. 
Sheridan,  190  N.  Y.  331;  att'g  114  App. 
Div.  903. 

f.  Although  the  granting  or  denial 
of  a  motion  for  a  bill  of  particulars  is 
discretionary,  yet,  the  court  of  appeals 
will  review  such  discretion  where  the 
order  requires  the  plaintifT  to  furnish 
particulars  of  evidence:  People  v.  Mc- 
Clellan,  191  N.  Y.  341;  rev'g  124  App. 
Div.  215;  108  N.  Y.  Supp.  765. 

g.  Eri-or. — Unless  an  error  upon  a 
trial  is  so  substantial  as  to  raise  a  pre- 
sumption of  prejudice,  it  does  not  re- 
quire a  new  trial  and  should  be  dis- 
regarded: Post  V.  Brooklyn  Heights  R. 
R.  Co.,  195  N.  Y.  62;  aff'g  122  App. 
Div.   914. 

h.  Exception  to  charge. — To  entitle 
a  party  to  the  review  of  alleged  error 
in  a  charge,  a  separate  exception  must 
be  taken  to  each  specific  charge:  Mur- 
dock  V.  Gould,  193  N.  Y.  369;  modf'g 
120  App.  Div.  888. 

i.  Facts. — The  jurisdiction  of  the 
court  of  appeals  is  not  controlled  by  the 
certificate  of  the  appellate  division  that 
they  reversed  on  the  facts,  unless  the 
evidence  shows  that  there  actually  was 
a  question  of  fact,  which  arises  directly 
when  there  is  a  confiict  in  the  evidence 
and  indirectly  when  there  is  no  confiict, 
but  diverse  inferences  may  be  drawn 
from  the  undisputed  facts:  Hlrsch  v. 
Jones,  191  N.  Y.  195. 

j.  On  a  reversal  by  the  appellate 
division  on  account  of  the  insufficiency 
of  evidence,  the  facts  cannot  be  ap- 
proved or  certified  as  correct:  Brennan 
V.  City  of  New  York,  123  App.  Div.  7; 
107  N.  Y.  Supp.   455. 

k.  Final  Judgment. — An  appellate 
court  has  no  power  to  render  a  final 
Judgment  in  favor  of  the  appellant  un- 
less   the    facts    are    conceded,    uncon- 
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trovertibly  established  by  record  or 
otherwise  or  found  by  the  trial  court: 
Duel 08  V.  Kelley,  197  N.  Y.  76;  rev'g 
122  App.  DiY.  329;  106  N.  T.  Supp. 
1058. 

a.  Pinal  order. — An  order,  referring 
a  proceeding  back  to  the  public  service 
commission  for  further  action,  is  not 
final  within  the  meaning  of  §  190: 
People  ex  rel.  L.  A.  E.  L.  &  P.  Co.  v. 
P.  S.  Com.,  199  N.  Y.  254. 

b.  Foreclosure. — An  order  for  dis- 
tribution of  surplus  moneys  in  fore- 
closure is  made  in  a  special  proceeding, 
and  an  appeal  therefrom  may  be  taken 
to  the  court  of  appeals  without  per- 
mission: Velleman  v.  Rohrig,  193  N. 
Y.  439;  arg  127  App.  Div.  692;  111 
N.  Y.  Supp.  736. 

c.  Grounds  of  reversal. — ^Where,  on 
an  appeal  from  an  order  reversing  a 
Judgment  granted  at  special  term  in  an 
equity  action,  the  order  of  reversal  is 
silent  as  to  the  grounds  on  which  it  is 
based,  the  facts  must  be  taken  as  found, 
and  the  case  examined  upon  the  assump- 
tion that  the  appellate  division  predi- 
cated its  reversal  solely  upon  questions 
of  law:  Ball  v.  Broadway  Bazaar,  194 
N.  Y.  429;  rev'g  121  App.  Div.  546; 
106  N.  Y.  Supp.  249. 

d.  On  reversal  of  a  Judgment 
in  an  equity  action,  the  order  of 
the  appellate  division  stated  that  one 
of  the  Justices  sitting  in  the  cause  con- 
curred on  the  ground  that  the  Judgment 
was  against  the  weight  of  evidence; 
held,  that  as  the  other  Justices  did  not 
place  their  determination  upon  that 
ground,  this  court  is  bound  to  presume, 
under  the  provisions  of  fl  1338,  that 
the  Judgment  was  not  reversed  upon  a 
question  of  fact,  and  the  effect  of  such 
reversal  is  to  leave  the  findings  of  fact 
by  the  trial  court  in  full  force:  Lenox 
V.  Lenox,  195  N.  Y.  359;  rev'g  126 
App.  Div.  105;  110  N.  Y.  Supp.  282. 

e.  Improper  findings. — ^Although  the 
appellate  division  has  held  that  a  find- 
ing in  an  equity  case  is  not  supported 
by  the  evidence,  the  defendant  is  not 
entitled  to  an  order  striking  out  such 
finding  and  amending  the  decision  nunc 
pro  tunc  if  the  plain tifif  has  appealed 
to  the  court  of  appeals  from  the  deter- 
mination of  the  courts  below;  this, 
because  the  determination  raises  a 
question  of  law  which  can  be  reviewed 
by  the  court  of  appeals,  and,  except  on 
appeals  from  Judgment  of  conviction 
for  murder  in  the  first  diegree,  the 
court  of  appeals  cannot  consider  a  case 
except  as  presented  to  and  passed  upon 
by  the  appellate  division:  Ward  v. 
Ward,  133  App.  Div.  73;  117  N.  Y. 
Supp.  697. 

f.  The  public  service  commission  is 
entitled  to  prosecute  an  appeal  from  an 
order   of   the   appellate    division   which 


annulled  its  determination  denying  an 
application  by  a  railroad  company  for 
permission  to  construct  and  operate  an 
extension  of  its  road:  People  ex  rel. 
South  Shore  T.  Co.  v.  Wilcox.  196  N. 
Y.  212;  aff'g  133  App  Div.  556;  118  N. 
Y.  Supp.  248. 

g.  Mistake  in  exception. — ^A  conclu- 
sion of  law  can  be  reviewed,  upon  an 
exception,  though  denominated  a  con- 
clusion of  fact:  Smyth  v.  Brooklyn 
Union  Bl.  R.  R.  Co.,  193  N.  Y.  335; 
modf'g  121  App.  Div.  282;  105  N.  Y. 
Supp.  601. 

h.  New  trial. — A  decision  by  the 
court  of  appeals  that  the  evidence  would 
have  Justified  the  Jury  in  finding  a  valid 
contract  is  the  law  of  the  case  on  a  new 
trial:  Thedford  v.  Herbert,  135  App. 
Div.  174;   119  N.  Y.  Supp.  1025. 

i.  Nonsuit. — A  plaintiff  is  entitled, 
by  reason  of  a  nonsuit,  to  the  benefi-t 
of  any  fact  that  the  jury  could  have 
found  from  the  evidence  and  to  all  the 
inferences  warranted  thereby:  Kirwan 
V.  American  Lithographic  Co.,  197  X. 
Y.  413;  rev'g  132  App.  Div.  925. 

j.  Orders  of  reversal. — Rules  as  to 
appealability  of  orders  of  reversal  made 
by  the  appellate  division:  Duryea  ▼. 
Zimmerman,  123  App.  Div.  805;  108 
N.  Y.  Supp.  548. 

k  Partition. — Although  a  Judgment 
In  a  partition  suit  is  interlocutory  as 
between  the  parties  who  are  adjudged 
to  have  interests  in  the  property,  it  is 
final  as  to  a  party  who  claims  an  in- 
terest therein  but  is  adjudged  to  have 
none,  and  such  party  may  appeal  to  the 
court  of  appeals  from  a  Judgment 
against  him  without  waiting  for  a  Judg- 
ment that  is  final  as  to  all  the  parties: 
Brown  v.  Feek.  204  N.  Y.  238. 

1.  Party. — An  order  bringing  In  an 
additional  party  defendant  is  within  the 
sound  discretion  of  the  court  and  is  not 
reviewable  in  the  court  of  appeals: 
Oittleman  v.  Feltman,  191  N.  Y.  205; 
aff'g  122  App.  Div.  386;  106  N.  Y.  Supp. 
839. 

m.  Proceeding. — A  proceeding  in  the 
appellate  division  for  the  removal  of 
city  magistrate  of  the  city  of  New  York 
is  not  a  special  proceeding,  and  an  ap- 
peal therein  does  not  lie  to  this  court 
as  matter  of  right  under  the  provisions 
of  §  190:  Matter  of  Droege.  197  N.  Y. 
44;  dis'g  129  App.  Div.  866;  114  N.  Y. 
Supp.  375. 

n.  An  application  to  compel  a 
defaulting  purchaser  on  foreclosure 
sale  to  execute  a  deed  of  prop- 
erty appearing  to  be  independent  ot 
and  not  covered  by  the  Judgment  of 
foreclosure,  should  be  deemed  an  in- 
dependent proceeding,  and  an  order 
therein  a  final  order  in  a  special  pro« 
ceeding,  but  an  appeal  from  such  order 
to  the  court  of  appeals  may  not  be  taken 
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as  of  right:  Knickerbocker  T.  Co.  v.  O., 
C.  &  R.  S.  Co.,  197  N.  Y.  391;  134  App. 
DiT.  775. 

a.  QaesUon. — A  contention  that 
plaintiff  was  not  a  passenger  will  not  be 
considered  on  appeal,  where  It  was  as- 
sumed by  the  parties  and  the  trial  court 
that  the  fact  that  he  was  a  passenger 
was  admitted  or  at  least  not  contro- 
verted: Kramer  v.  Brooklyn  Heights 
R.  R.  Co.,  190  N.  Y.  310;  rev'g  114 
App.  Div.  804;   100  N.  Y.  Supp.  276. 

b.  Special  proceeding. — An  order  dis- 
charging a  receiver  and  awarding  to  liie 
owner  posseselon  of  property  and  direct- 
ing the  money  in  the  hands  of  the  re- 
ceiver to  be  turned  over  to  him  is  a 
final  order  in  a  special  proceeding  and, 
therefore,  appealable:  Conlon  v.  Kelly, 
199  N.  Y.  43. 

c.  Bankrupt. — An  application  by  a 
bankrupt  for  an  order  cancelling  a 
Judgment  under  i  1268,  now  f  150  of 
the  Debtor  and  Creditor  Law,  is  a 
special  proceeding  and  an  order  made 
therein  is  appealable  to  the  court  of 
appeals:  Guasti  v.  Miller,  203  N.  Y.  259. 

d.  An  application  to  the  supreme 
court  on  petition  by  a  life  tenant  to 
compel  payment  of  income  to  him  by 
trustees  is  a  special  proceeding  and  the 
final  order  made  therein  is  appealable 
to  the  court  of  appeals:  Matter  of  Ung- 
Tich,  201  N.  Y.  415. 

e.  Remittitur. — The  filing  of  the  re- 
mittitur or  the  entry  of  an  order  in  pur- 
suance of  it  in  the  supreme  court  has 
no  more  to  do  with  the  affirmance  or 
reversal  of  a  judgment  by  the  court  of 
appeals  than  has  the  appeal  from  the 
supreme  court  to  it;  the  remittitur  is 
nothing  more  or  less  than  a  copy  of  the 
judgment  or  order  of  the  court  of  ap- 
peals: Tread  well  v.  Clark,  124  App.  Div. 
266;   108  N.  Y.  Supp.  730. 

f.  Reversal. — An  order  reversing  a 
judgment  entered  on  a  verdict  will  not 
be  amended  so  as  to  read  "  reversed 
upon  the  law  and  not  upon  the  facts," 
for  there  is  no  such  form  of  reversal  in 
any  case,  and  the  amendment  would 
not  change  the  status  of  an  appeal  to 
the  court  of  appeals:  Gross  v.  Kathairo 
Chemical  Co.,  129  App.  Div.  411;  113 
X.  Y.  Supp.  243. 

g.  The  appellate  division  may  certify 
questions  to  the  court  of  appeals  for 
determination,  where  an  appeal  may  not 
be  taken  as  of  right:  Rutherfurd  Realty 


Co.   V.  Cook,  198  N.  Y.  29;   rev'g  133 
App.  Div.  894. 

h.  Severance. — ^The  court  of  appeals 
has  power  to  sever  causes  of  action  and 
reverse  a  judgment  as  to  one  and  af- 
firm as  to  the  other;  the  discretion  of 
the  trial  court  to  refuse  equitable  relief 
is  not  reviewable  by  the  court  of  ap- 
peals: Bremer  v.  Manhattan  Ry  Co.» 
191  N.  Y.  333;  modTg  113  App.  Div. 
905. 

-An       appeal      upon 


i.  Stipulation. 
stipulation  after  judgment  absolute, 
where  a  question  of  fact  is  involved,  is 
hazardous,  if  not  fatal;  under  such  cir- 
cumstances an  appeal  will  not  be  dis- 
missed, but  the  order  appealed  from 
will  be  affirmed  and  judgment  absolute 
ordered  against  the  appellant:  Tousey 
V.  Hastings,  194  N.  Y.  79;  aff'g  127 
App.  Div.  94;  111  N.  Y.  Supp.  344. 

j.  Transfer  tax. — ^When  the  court  of 
appeals  has  directed  the  modification  of 
a  decree  fixing  a  transfer  tax,  a  party  to 
that  appeal  cannot  thereafter  raise  de 
ffforo  any  of  the  questions  which  might 
have  been  determined,  and  after  such 
determination  the  surrogate  has  no 
authority  to  change  the  decision  except 
as  authorized  by  the  appellate  court: 
Matter  of  Cook,  125  App.  Div.  114;  109 
N.  Y.  Supp.  417. 

k.  Trustee. — An  order  of  the  appel- 
late division  affirming  an  order  of  the 
special  term,  which  vacated  a  former 
order  appointing  a  trustee  under  a  will 
in  place  of  a  deceased  trustee,  is  a  final 
order  In  a  special  proceeding  and,  there- 
fore, may  be  appealed  from  to  this 
court:  Matter  of  Earnshaw,  196  N.  Y. 
330;  rev'g  131  App.  Div.  915;  115  N. 
Y.    Supp.    925. 

1.  Unnnimons  affirmance. —  Where 
the  judgment  of  the  special  term  was 
not  entered  pursuant  to  any  decision 
made  by  it,  but  solely  in  compliance 
with  the  mandate  of  the  appellate  divi- 
sion, and  the  special  term  had  no  power 
to  pass  upon  the  merits  of  the  case,  the 
judgment  is  that  of  the  appellate  divis- 
ion and  not  of  the  special  term;  in  such 
a  case  thn  judgment,  although  a  unani- 
mous affirmance,  does  not  affirm  the 
action  of  the  trial  court,  but  reverses 
It,  and  an  appeal  lies  to  this  court: 
McNamara  v.  Goldan,  194  N.  Y.  315; 
aff'g  118  App.  Div.  221;  103  N.  Y.  Supp. 
160. 


§191.    Limitations,  exceptions  and  conditions. 

See  S  3343,  Personal  injury  defined. 


m.  Appeal  from  order. — Appeals  to 
the  court  of  appeals  may  only  be  taken, 
aa  of  right,  from  judgments  or  orders 
finally  determining  actions  or  special 
proceedings,  excepting  orders  granting 


new  trials  on  exceptions;  it  is  not 
enough  that  the  action  or  special  pro- 
ceeding be  ended  by  the  judgment  or 
order,  it  must  be  determined  on  the 
merits;  on  an  appeal  from  an  order  only 
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an  order,  not  a  judgment,  can  be  entered 
thereon:  Van  Nostrand  v.  Van  Nostrand, 
125  App.  Div.  718;  110  N.  Y.  Supp.  142. 

a.  Appealable. — The  appellate  divi- 
sion has  no  power  to  determine  whether 
or  not  a  case  is  appealable,  without  a 
certificate  that  a  question  of  law  is  in- 
volved, which  ought  to  be  reviewed; 
that  is  for  the  court  of  appeals  to  de- 
cide: Springs  V.  James,  137  App.  Div. 
669;   122  N.  Y.  Supp.  476. 

b.  Certiorari. — An  order  of  the  ap- 
pellate division  dismissing  a  writ  of  cer- 
tiorari and  unanimously  affirming  the 
proceedings  before  a  police  commis- 
sioner dismissing  a  policeman  from  the 
department  necessarily  includes  a  de- 
cision that  there  was  evidence  support- 
ing, or  tending  to  sustain,  the  finding  of 
the  commissioner  that  the  relator  was 
guilty  of  the  charges  made  against  him: 
People  ex  rel.  Stephenson  v.  Bingham, 
205  N.  Y.  168. 

c.  Criminal  case. — The  conclusive- 
ness of  a  unanimous  decision  of  the  ap- 
pellate division  as  to  all  questions  of 
£act  applies  in  criminal  as  well  as  In 
civil  cases:  People  v.  Maggiore,  189 
N.  Y.  514;  aff'g  119  App.  Div.  284;  104 
N.  Y.  Supp.  526. 

d.  Disbarment. — The  power  of  the 
court  of  appeals  to  review  proceedings 
for  the  disbarment  of  an  attorney  ends, 
when  it  appears  that  the  proceeding  has 
been  instituted  and  conducted  in  accord- 
ance with  the  statutes  and  rules  author- 
izing it:  Matter  of  Goodman,  199  N.  Y. 
143. 

e.  Discretion. — A  writ  of  certiorari 
issues  in  the  discretion  of  the  supreme 
court,  and,  inasmuch  as  the  jurisdiction 
of  the  court  of  appeals  is  limited  to  the 
review  of  questions  of  law,  it  is  power- 
less to  reviev/  the  discretion  exercised 
by  the  supreme  court:  People  ex  rel. 
Toms  V.  Board  of  Supervisors,  199  N.  Y. 
150. 

f.  Dissent. — That  a  member  of  the 
appellate  division  dissents  on  a  question 
of  law  does  not  show  that  he  affirms  the 
disposition  of  a  cause  on  questions  of 
fact:     Taylor  v.  Higgs,  202  N.  Y.  65. 

g.  Dismissal. — An  appeal  from  a 
Judgment  of  the  appellate  division  will 
be  dismissed  where  the  action  was  one 
for  services  in  which  the  affirmance  was 
unanimous  and  permission  to  appeal 
had  either  not  been  obtained  or  had 
been  denied:  Daniel  v.  Manhattan  Life 
Insurance  Co.,  189  N.  Y.  513;  Deering 
v.  Schreyer,  189  N.  Y.  538. 

h.  Evidence. — The  question  whether 
there  is  any  evidence  to  support  a  direc- 
tion by  a  trial  court  to  the  jury,  to  find 
for  the  plaintiff  and  to  assess  the  dam- 
ages at  a  specified  amount,  is  a  question 
of  law  reviewable  in  the  court  of  ap- 
peals: Clancy  v.  N.  Y.,  N.  H.  &  H.  R.  R. 
Co.,  201  N.  Y.  235. 


i.  Inferences. — The  court  of  appeals 
has  no  jurisdiction,  in  reviewing  the  de- 
cision of  an  appellate  division  upon  a 
submitted  controversy,  to  draw  infer- 
ences of  fact  from  the  facts  within  the 
stipulated  case:  Bradley  v«  Crane,  201 
N.  Y.  14. 

j.  Judgment. — Entry  of  judgment 
on  the  order  of  the  appellate  division 
affirming  a  judgment  carried  to  it  from 
the  municipal  court  through  the  appel- 
late term  is  necessary  before  an  appeal 
can  be  taken  to  the  court  of  appeals: 
Moore  v.  The  Board  of  Education  of 
the  City  of  New  York,  195  N.  Y.  601; 
121  App.  Div.  862;  106  N.  Y.  Supp.  893. 

k.  Non-suit. — An  exception  to  a  non- 
suit or  dismissal  of  the  complaint  on 
the  ground  that  the  evidence  does  not 
show  a  cause  of  action  raises  a  question, 
of  law  that  can  be  reviewed  in  the  court 
appeals,  unless  the  decision  of  the  ap- 
pellate division  is  unanimous:  Dupont 
V.  Village  of  Port  Chester,  204  N.  Y. 
351. 

I.  Personal  injury. — An  action 
brought  under  chapter  132  of  1903,  en- 
titled "An  act  to  prevent  the  unauthor- 
ized use  of  the  name  or  picture  of  any 
person  for  the  purposes  of  trade,"  in 
which  the  questions  presented  for  re- 
view were  limited  to  those  arising  upon 
the  assessment  of  damages,  is  an  action 
to  recover  for  a  personal  injury  within 
the  meaning  of  ^  191,  subd.  2. 

m.  Unanimous — A  decision  of  the  ap- 
pellate division  in  which  all  of  the 
justices  concur  is  a  unanimous  decision* 
although  part  of  the  Justices  concur  in 
result  only,  and  when  the  order  and 
judgment  entered  upon  such  decision  do 
not  show .  that  it  was  unanimous,  the 
appellate  division,  at  a  subsequent  term» 
although  composed  in  part  of  different 
JuBtices,  may,  upon  proper  and  sufficient 
evidence  of  the  fact,  amend  the  order 
and  judgment  so  as  to  show  that  the 
decision  was  unanimous:  McArdell  v. 
Olcott,  189  N.  Y.  368;  aff'g  104  App. 
Div.  263;  93  N.  Y.  Supp.  799. 

II.  A  unanimous  affirmance  by  the 
appellate  division  of  a  judgment  entered 
at  special  term  limits  the  court  of  ap- 
peals to  an  examination  of  the  correct- 
ness of  the  legal  conclusions  upon  the 
facts  found  by  the  trial  court:  Klssam 
V.  U.  S.  Printing  Co.,  199  N.  Y.  76. 

o.  Wliere,  in  an  action  for  negli- 
gence, the  decision  of  the  appellate  di- 
vision, affirming  a  judgment  for  plain- 
tift,  is  not  unanimous,  it  is  the  duty  of 
the  court  of  appeals  to  search  the  record 
to  see  if  there  is  any  evidence  to  sup- 
port the  finding  of  negligence  against 
the  defendant  and  of  freedom  from  con- 
tributory negligence  in  favor  of  the 
plaintiff:  Hickok  v.  Auburn  Lights 
Heat  &  Power  Co.,  200  N.  Y.  464. 
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§  193.    Court  may  make  rules. 

Now  §f  51  and  63,  subd.  1,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

I  61.  COURT  OF  APPESALS  MAY  MAKE  RULES  OP  PRACTICE  IN  ITS 
COURT. — ^Tbe  court  of  appeals  may  from  time  to  time  make,  alter,  and  amend, 
rules,  not  inconsistent  with  the  constitution  or  statutes  of  the  state,  regulating  the 
practice  and  proceedings  in  the  court. 

f  63.  POWER  OP  COURT  OP  APPEALS  AS  TO  ADMISSION  OP  ATTORNEYS 
AND  COUNSELLORS. — 1.  The  court  of  appeals  may  from  time  to  time  make,  alter, 
and  amend,  rules  not  inconsistent  with  the  constitution  or  statutes  of  the  state, 
regulating  the  admission  of  attorneys  and  counsellors  at  law,  to  practice  in  all  the 
courts  of  record  of  the  state. 

See  f§  53,  56  and  88,  Judiciary  Law,  Examinations  and  admissions  of  attorneys. 

§  194.  Remittitur;  when  judgment  absolute  to  be  rendered,  and  pro- 
ceedings thereupon. 


a.  Remittitur. — The  filing  of  the  re- 
mittitur or  the  entry  of  an  order  in  pur- 
suance of  it  in  the  supreme  court  has 
no  more  to  do  with  the  affirmance  or 
reversal  of  a  Judgment  by  the  court  of 
appeals  than  has  the  appeal  from  the 
supreme  court  to  it;  the  remittitur  is 
nothing  more  or  less  than  a  copy  of  the 
Judgment  or  order  of  the  court  of  ap- 
peals: Treadwell  v.  Clark,  124  App. 
Div.  256;  108  N.  Y.  Supp.  730. 


b.  Stay. — After  the  court  of  appeals 
has  affirmed  an  order  adjudging  defend- 
ant in  criminal  contempt  for  wilful  vio- 
lation of  an  injunction,  the  special  term 
has  power  to  order  that  the  direction 
for  imprisonment  be  perpetually  stayed 
upon  payment  of  the  fine  imposed: 
Typothete  of  N.  Y.  v.  Typographical 
Union  No.  6,  138  App.  Div.  293;  122 
N.  Y.  Supp.  975. 


§  196.    Times  and  places  of  holding  terms. 

Combined  with  §  197,  Code  Civ.  Pro.,  and  now  §  54,  Judiciary  Law,  chap.  35  of 
1909,  and  not  changed. 

§  197.    Court  may  be  held  in  any  building;  adjournment. 

See  note,  8   196,  ante. 

§  1 98.    Officers  to  be  appointed  by  court. 

Now  §  57,  Judiciary  Law,  chap.   35  of  1909,  viz.: 

§  57.  APPOINTMENT  OF  CLERK,  REPORTER,  LAW  CLERK,  MESSENGER 
AND  ATTENDANTS  TO  THE  COURT.— -The  court  of  appeals  may.  from  time  to 
time,  by  an  order  entered  in  its  minutes,  appoint  and  remove  its  clerk,  its  reporter, 
a  law  clerk,  a  messenger,  and  such  attendants  as  it  deems  necessary. 


§  1 99.    Clerk  of  the  court  of  appeals  to  give  bond;  rooms  for  his  office. 

Now  |§  62  and  256,  subds.  1  and  2,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

§  62.  DUTY  OP  COURiT  OF  APPEALS  TO  DIRECT  ACTION  ON  FORFEITURE 
OP  BOND  GIVEN  BY  CLERK  OF  COURT.— If  the  hond  given  by  the  cleric  of  the 
court  of  appeals,  before  entering  upon  its  duties,  as  prescribed  by  law,  is  forfeited 
ty  a  breach  of  its  condition,  the  court  of  appeals  must,  by  order,  direct  an  action 
to  be  brought  thereon.  The  money  recovered  must  be  applied,  under  the  direction 
of  the  court  of  appeals,  to  indemnify  the  persons  aggrieved  by  the  breach,  in  pro- 
portion to  their  respective  losses,  and  to  make  good  any  other  loss,  occasioned  by 
the  breach. 


§§  200,  202]  :]8 

5  256.  DUTIES  OF  CLERK  OF  COURT  OF  APPEALS.— 1.  Tlie  clerk  of  the 
court  of  appeals  must  keep  his  office  at  the  city  of  Albany. 

2.  Before  entering  upon  the  duties  of  his  office,  he  must  subscribe,  and  file  the 
constitutional  oath  of  office,  and  must  execute,  and  file  in  the  comptroller's  office, 
a  bond  to  the  people  of  the  state,  in  the  penalty  of  five  thousand  dollars,  with  two 
sufficient  sureties,  approved  by  the  comptroller,  and  conditioned  for  the  faithful 
performance  of  the  duties  of  his  office. 

§  200.    To  appoint  a  deputy;  powers  of  deputy. 

Combined  with  §  201,  Code  Civ.  Pro.,  and  now  {{  257  and  258,  Judiciary  Law, 
chap.   35  of  1909,  viz.: 

5  257.  POWER  OF  CLERK  OF  COURT  OF  APPEALS  AS  TO  ASSISTANTS 
AND  DEPUTY.— 1.  The  clerk  of  the  court  of  appeals,  by  a  writing,  under  his  hand 
and  the  seal  of  the  court,  filed  in  his  office,  from  time  to  time  must  appoint,  and 
may  at  pleasure  remove,  a  deputy  clerk. 

2.  He  may  with  the  approbation  in  writing,  of  the  Judges  of  the  court,  or  a 
majority  of  them  employ  as  many  assistants  in  his  office,  as  are  necessary.  He 
may  from  time  to  time  appoint,  and  at  pleasure  remove,  his  assistants.  Each 
assistant  is  entitled  to  a  compensation,  fixed  and  to  be  paid  as  prescribed  by  law. 

3.  He  may  appoint  one  of  his  assistants  as  special  deputy  clerk. 

«  258.  POWERS  AND  DUTIES  OF  DEPUTY  CLERKS  OF  COURT  OF 
APPEALS. — 1.  Before  entering  upon  his  duties,  the  deputy  clerk  of  the  court  of 
appeals  must  subscribe,  and  file  in  the  clerk's  office,  the  constitutional  oath  of  office. 

2.  While  the  clerk  Is  absent  from  his  office,  or  from  the  sitting  of  the  court, 
or  the  office  of  clerk  is  vacant,  the  deputy  clerk  has  all  the  powers  and  is  subject 
to  all  the  duties  of  the  clerk. 

3.  The  special  deputy  clerk  posesses,  in  the  absence  of  the  clerk,  and  the  deputy 
clerk,  the  same  power  and  authority  as  the  clerk,  at  any  sitting  of  the  court  which 
he  attends,  with  respect  to  the  business  transacted  thereat. 

§  201.    May  employ  assistants  in  his  office;  special  deputy. 

See  note,  §  200,  ante. 

§  202.    Clerks  for  judges  of  the  court  of  appeals. 

Now  §§  58,  259,  262,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

§  58.  APPOINTMENT  OF  CLERKS  TO  JUDGES  OF  COURT  OF  APPEALS.— 
Each  Judge  of  the  court  of  appeals  may  appoint  and  at  pleasure  remove  a  clerk. 

§  259.  DUTIES  OF  CLERK  TO  JUDGE  OF  COURT  OF  APPEALS.— The 
clerk  appointed  by  each  Judge  of  the  court  of  appeals  shall  perform  such  services 
as  the  judge  appointing  him  may  require. 

S  262.  COMPENSATION  OF  CLERKS  TO  JUDGES  OF  COURT  OF  APPEALS. 
— ^The  clerk  appointed  by  each  judge  of  the  court  of  appeals,  except  the  chief  judge, 
shall  be  entitled  to  a  compensation  to  be  fixed  by  such  judge,  not  exceeding  twelve 
hundred  dollars  a  year;  but  a  clerk  so  appointed  who  is  also  a  stenographer 
shall  receive  a  compensation  to  be  fixed  by  such  judge,  not  exceeding  fifteen 
hundred  dollars  a  year.  The  confidential  clerk  to  the  chief  judge  of  the  court 
of  appeals  shall  receive  a  salary  of  twenty-five  hundred  dollars.  The  compensa- 
tion herein  provid-ed  shall  be  paid  monthly  by  the  comptroller  upon  the  certificate 
of  the  judge. 

Amended  by  chap.  156  of  1912. 
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§  203.    Offices  for  judge  of  the  court  of  appeals. 

First  sentence  now  §  12,  subd.  23,  County  Law,  chap.  16  of  1909,  and  not  changed. 
Balance  §  55,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

8  55.  OFFICES  FOR  JUDGES  OF  COURT  OF  APPESALS.— In  case  of  the 
refusal  or  neglect  of  the  board  of  supervisors  of  a  county  in  which  a  law  library 
is  maintained  by  the  state  to  comply  with  the  request  by  a  Judge  of  the  court  of 
appeals  who  reside  therein,  to  provide  and  maintain  for  his  use,  suitable  and 
commodious  offices,  approved  by  him,  the  Judge  may  rent  and  maintain  at  his  place 
of  residence  offices  suitable  for  his  use.  A  judge  of  said  court  who  resides  in  a 
county  where  there  is  no  such  library,  may  rent  and  maintain  at  his  place  of  resi- 
dence offices  suitable  for  his  use,  and  the  necessary  expense  thereof  shall  be  paid 
by  the  state  treasurer  upon  the  audit  and  warrant  of  the  comptroller. 

§  209.    State  reporter  of  the  court  of  appeals. 

Now  covered  by  $  430,  Judiciary  Law,  chap.  35  of  1909. 

§  210.    His  duty. 

Kow  §§  60,  61  and  431,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

§  60.  REMOVAL  OF  STATE  REPORTER  FOR  NEGLECT  OF  DUTY.— If  the 
state  reporter  neglects  faithfully  to  perform  the  duty  of  reporting  causes  determined 
in  the  court  of  appeals,  it  is  the  duty  of  the  court  to  remove  him  from  office. 

§  61.  OPINIONS  OF  JUDGES  OF  COURT  OF  APPEALS  MUST  BE  DELIV- 
ERED TO  STATE  REPORTER.— To  enable  the  state  reporter  to  perform  the  duty 
of  reporting  causes  determined  in  the  court  of  appeals,  the  judges  of  the  court 
must  deliver  to  him  the  written  opinions  rendered  in  each  cause  so  determined. 

I  431.  STATE  REPORTER  MUST  REPORT  CAUSES  DETERMINED  IN 
COURT  OF  APPEALS. — The  state  reporter  must  report  every  cause,  determined 
in  the  court  of  appeals,  which  the  court  directs  him,  or  which  the  public  interest, 
in  his  Judgment,  requires  him  to  report.  Each  decision  of  the  court,  which  is 
reported,  must  be  so  reported  as  soon  as  practicable  after  it  is  made. 

§  211.  Reporter  not  to  be  interested  in  publication;  contracts  for 
publication. 

Now  5  433,  Judiciary  Law,  chap.  35  of  1909,  and  changed  by  striking  out  "  the 
next  "  and  "  but  one  "  before  and  after  "  section  "  and  adding  immediately  there- 
after "  thirty-two  of  the  Executive  law." 

§  212.    Copyright  of  reports. 

First  sentence  now  §  435,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

S  435.  OPINIONS  CONTAINED  IN  REPORTS  OF  COURT  OF  APPEALS  NOT 
TO  BE  COPYRIGHTED.— Neither  the  state  reporter  nor  any  other  person  shall 
obtain  a  copyright  for  the  opinions  contained  in  the  reports  prepared  by  the  state 
reporter  and  the  same  may  be  published  by  any  person. 

Balance  now  fi  31,  Executive  Law,  chap.  23  of  1909. 

§  213.    Secretary  of  state  to  distribute  reports. 

Combined  with  |  249,  and  now  §  32,  Executive  Law,  chap.  23  of  1909,  viz.: 

I  32.  DISTRIBUTION  OF  COURT  OF  APPEALS  AND  APPELLATE  DIVISION 
REPORTS. — Of  the  copies  of  each  volume  of  the  reports  of  the  court  of  appeals 
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and  of  the  appellate  division  furnished  to  the  secretary  of  state,  he  must  deliver  one 
to  the  clerk  of  each  county,  for  the  use  of  the  county,  deposit  one  in  the  office  of  the 
attorney-general,  deliver  one  to  the  clerk  of  the  court  of  appeals,  for  the  use  of 
that  court  and  one  copy  for  each  judge  thereof,  deliver  one  to  each  justice  of  the 
supreme  court,  and  to  each  county  judge,  and  deposit  three  copies  in  the  state 
library. 

§  214.    Unreported  decisions,  etc.,  to  be  delivered  by  reporter  to 
successor. 

Combined  with  $  215,  Ck)de  Civ.  Pro.,  and  now  {  432,  Judiciary  Law,  chap.  35 
of  1909,  and  not  changed  in  substance. 

§  21 5.    Opinions,  etc.,  not  to  be  delivered,  except,  etc. 

See  note,  §  214,  ante. 

§  216.    Certain  opinions  to  be  deposited  with  clerk. 

First  sentence  now  $  434,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 
Second  sentence  now  $  256,  subd.  4,  of  said  Judiciary  Law. 


§  217.    General  jurisdiction  of  supreme  court. 


a.  Accounting. — The  supreme  court 
has  jurisdiction  of  an  action  brought 
against  the  executrix  of  a  deceased 
testamentary  trustee  and  other  parties 
in  interest  for  an  accounting  of  the 
rents  of  certain  real  property  in  the 
possession  of  the  trustee,  as  such,  dur- 
ing his  lifetime,  which  rents  were  pay- 
able in  part  to  plaintifC  as  a  beneficiary 
of  the  trust:  Fogarty  v.  O'Reilly,  56 
Misc.  192;  107  N.  Y.  Supp.  234;  aff'd 
123  App.  Div.  516;  108  N.  Y.  Supp.  503. 

b.  The  supreme  court  will  entertain 
an  action  for  an  accounting  only  where 
matters  are  involved  of  which  the  sur- 
rogate has  no  jurisdiction;  a  proceed- 
ing of  accounting  brought  by  an 
executor  in  the  surrogate's  court  will 
be  stayed  where  there  is  already  pending 
an  action  against  the  executor  to  com- 
pel him  to  account:  Matter  of  Farrell, 
125  App.  Div.  702;  110  N.  Y.  Supp.  41. 

c.  Copyright. — State  courts  have 
jurisdiction  of  a  suit  Involving  an 
author's  right  to  a  literary  or  artistic 
production,  unless  from  the  complaint 
it  appears  that  the  right  is  based  on  the 
copyright  laws:  Outcault  v.  Lamar,  135 
App.  Div.  110. 

d.  Court  funds. — The  supreme  court 
of  this  state  has  plenary  power  to  order 
payments  out  of  funds  paid  into  court 
to  reimburse  suitors,  whose  money  paid 
into  court  has  been  lost  through  un- 
fortunate investments;  this  power  is 
possessed  by  the  appellate  division: 
Matter  of  Stevenson,  137  App.  Div.  789; 
122  N.  Y.  Supp.  664. 

e.  Director. — The  supreme  court  has 
no  jurisdiction  to  entertain  a  suit  in 
equity  brought  by  a  stockholder  in  his 


behalf  and  that  of  all  other  stockholders 
to  determine  the  respective  rights  to  the 
office  of  director  as  between  rival  claim- 
ants not  parties  to  the  action:  Molr  v. 
Provident  Savings  Life  Assurance  So- 
ciety, 127  App.  Div.  591;  112  N.  Y. 
Supp.    57. 

f.  Executor. — The  supreme  court  is 
reluctant  to  exercise  its  jurisdiction  to 
settle  the  account  of  its  executors,  but 
where  the  settlement  involves  the  ques- 
tion of  the  validity  of  certain  promis- 
sory notes  a  sufficient  reason  appears  to 
justify  the  exercise  of  jurisdiction  by 
the  supreme  court:  Leask  v.  McCarty, 
59  Misc.  565;   112  N.  Y.  Supp.  405. 

g.  Foreign  corporation. — The  court 
has  jurisdiction  to  decree  amendments 
to  the  by-laws  of  a  foreign  insurance 
company,  doing  business  within  this 
state,  invalid,  in  an  action  to  compel 
the  performance  of  its  contracts,  where 
such  amendments  affect  said  contracts, 
and  where  the  company  has  appeared 
generally:  Rockwell  v.  Knights  Temp- 
lars &  M.  Mut.  Aid  Assn.,  134  App. 
Div.  736. 

h.  Habeas  corpus. — The  jurisdiction 
of  the  supreme  court,  of  which  the  ap- 
pellate division  is  a  part,  in  habeas  cor- 
pus is  beyond  the  power  of  the  legis- 
lature to  disturb;  the  provision  of 
{2017  that  an  application  for  a  writ  of 
habeas  corpus  may  be  made  to  the  ap- 
pellate division  only  "  where  the  per- 
son is  detained  within  the  judicial  dis- 
trict within  which  the  term  is  held," 
is  void,  as  being  beyond  the  power  of 
the  legislature  to  enact:  People  ex  rel. 
Patrick  V.  Frost,  133  App.  Div.  179; 
117  N.  Y.  Supp.  524. 
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a.  JiiPisdictlon. — The  supreme  court 
has  no  Jurisdiction  to  determine  the 
constitutionality  of  a  law  reorganizing 
the  senate  districts  and  the  apportion- 
ment oif  the  members  of  assembly  of 
this  state,  on  the  petition  of  citizens: 
Matter  of  Reynolds,  144  App.  Dlv.  458. 

b.  Matrimonial  cases. — Where  -  the 
entire  Jurisdiction  of  the  supreme  court 
in  matrimonial  cases  is  conferred  and 
regulated  by  statute,  yet  in  the  exercise 
of  that  Jurisdiction,  unless  controlled  by 
positive  enactment,  it  proceeds  as  a 
court  of  equity:  Berry  v.  Berry,  130 
App.  Dlv.  53;   114  N.  Y.  Supp.  497. 

c.  Powers  of  courts. — Courts  of 
equity  have  plastic  hands  and  can  ad-- 
Just  matters  as  of  the  date  of  the  trial, 
but  courts  of  law  are  bound  by  rigid 
rules  and  unless  the  cause  of  action  is 
ripe  when  the  suit  Is  commenced  it  can^ 
not  be  enforced  without  the  commence- 
ment of  another  action:  Delaware 
Trust  Co.  V.  Calm,  195  N.  Y.  231; 
rev'g  122  App.  Dlv.  560;  107  N.  Y. 
Supp.  313. 

d.  Relief. — Courts  of  equity,  having 
obtained  Jurisdiction,  will  give  all  the 
relief  which  the  nature  of  the  case 
demands,  and  will  bring  such  relief 
down  to  the  close  of  the  litigation 
between  the  parties;  where  plaintlfT 
brought  action  alleging  violation  of  a 
contract  with  regard  to  patents,  and 
asking  an  accounting,  and  defendant 
demanded  in  its  answer  an  affirmative 
Judgment  annulling  the  contract,  the 
court  has  power  to  grant  such  relief: 
Russell  H.  &  I.  M.  Co.  v.  Utlca  D.  F.  & 


T.  Co.  195  N.  Y.  54;  afl'g  112  App.  Dlv. 
899. 

e.  The  supreme  court  in  its  chan- 
cery powers  may  entertain  a  proceed- 
ing by  a  parent  to  obtain  the  custody 
of  a  child  instituted  by  petition;  in  such 
proceeding  the  controlling  question  is 
the  welfare  of  the  child:  Matter  of  Tler- 
ney,  128  App.  Dlv.  835;  112  N.  Y.  Supp. 
1039. 

f.  Trust  clause. — The  supreme  court 
has  Jurisdiction  to  entertain  an  action 
by  an  executor,  trustee,  or  cestui  que 
trust  to  construe  a  doubtful  or  dis- 
puted trust  clause  in  a  will:  Tonnele 
V.  Wetmore.  195  N.  Y.  436;  rev'g  124 
App.  Dlv.  686;   109  N.  Y.  Supp.  349. 

g.  Trustee. — The  supreme  court  has 
Jurisdiction  to  settle  a  trustee's  ac- 
counts and  to  determine  the  terms  and 
enforce  a  trust  of  real  or  personal  prop- 
erty: Mildeberger  v.  Franklin,  130  App. 
Dlv.  860;    115  N.  Y.  Supp.  903. 

h.  Where  suit  Is  brought  to  enforce 
contract  rights  relating  to  a  patent,  it 
carries  with  it  the  whole  case  and  state 
courts  have  Jurisdiction;  vice  versa.  If 
the  suit  is  to  enforce  the  patent,  the 
federal  courts  have  Jurisdiction:  Court 
Patent  Co.  v.  Berman,  137  App.  Dlv. 
297. 

i.  The  supreme  court,  as  successor 
of  the  court  of  chancery,  is  charged 
with  the  administration  of  property 
dedicated  to  religious  and  charitable 
uses  when  there  Is  no  trustee  to  ad- 
minister it:  Westminster  Pres.  Ch.  v. 
Trustees  of  Pres.,  142  App.  Dlv.  856; 
127  N.  Y.  Supp.  836. 


§  219.    Judicial  departments. 

Now  $   70,  Judiciary  Law,  chap.  35  of  1909,  and  changed  by  inserting  "and 
ninth  "  after  "  present  second  "  and  making  first  "  district "  "  districts." 


§  220.    Appellate  division. 

Part  §§  71,  72,  77,  81,  82,  85  and  90,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

$  71.  NUMBER  OP  JUSTICES  OF  APPELLATE  DIVISION  IN  EACH  DB- 
PABTMENT. — The  appellate  division  of  the  supreme  court  shall  consist  of  seven 
Justices  in  the  first  department  and  of  five  justices  in  each  of  the  other  departments. 

%  72.  DESIGNATIONS  BY  GOVERNOR  OP  JUSTICES  OP  APPELLATE 
DIVISION. — From  all  the  justices  elected  to  the  supreme  court  the  governor  shall 
designate  those  who  shall  constitute  the  appellate  division  in  each  department, 
and  he  shall  designate  the  presiding  justice  thereof,  who  shall  act  as  such  during 
his  term  of  office,  and  shall  be  a  resident  of  the  department  The  other  justices 
shall  be  designated  for  terms  of  five  years,  or  the  unexpired  portions  of  their 
respective  terms  of  office,  if  less  than  five  years.  From  time  to  time,  as  the  terms 
of  such  designations  expire,  or  vacancies  occur,  he  shall  make  new  designations. 
He  may  also  make  temporary  designations  in  case  of  the  absence  or  inability  to 
act  of  any  justice  in  the  appellate  division.    A  majority  of  the  justices  designated 
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to  Bit  In  the  appellate  division  In  each  department  shall  be  residents  of  the  depart- 
ments. A  designation  of  a  justice  of  the  appellate  division  of  the  supreme  court 
must  be  in  writing,  and  filed  In  the  office  of  the  secretary  of  state. 

§  77.  LOCATION  OF  APPELLATE  COURT  IN  EACH  DEPARTMENT.— The 
appellate  court  shall  be  located,  respectively,  In  the  first  department,  in  the  county 
of  New  York;  in  the  second  department,  in  the  borough  of  Brooklyn;  in  the  third 
department,  in  the  city  of  Albany;  and  in  the  fourth  department,  in  the  city  of 
Rochester;  but  terms  thereof  may  be  held  elsewhere  in  such  departments,  when- 
ever in  the  discretion  of  the  justices  thereof,  respectively,  public  intereste  may 
require. 

S  81.  QUORUM  AND  NUMBER  NECESSARY  TO  A  SITTING  AND  DECISION 
OF  APPELLATE  DIVISION.— No  more  than  five  juaUces  of  the  appellate  division 
In  any  department  shall  sit  in  any  case.  In  each  department  four  of  the  justices 
shall  constitute  a  quorum,  and  the  concurrence  of  three  shall  be  necessary  to  a 
decision.  If  three  Justices  do  not  concur  in  a  decision,  a  reargument  must  be 
ordered. 

I  82.  RULES  OF  PRACTICE.— The  appellate  division  shall  have  power  to  make 
rules  and  regulations  governing  the  practice  therein. 

• 

§  85.  TRANSFER  OF  APPEALS  TO  DIFFERENT  DEPARTMENTS.— When- 
ever the  appellate  division  in  any  department  shall  be  unable  to  dispose  of  it& 
business  within  a  reasonable  time,  a  majority  of  the  presiding  justices  of  the  sev- 
eral departments  at  a  meeting  called  by  the  presiding  justice  of  the  department 
in  arrears  may  transfer  any  pending  appeals  from  such  department  to  any  other 
department  for  hearing  and  determination. 

§  90.  APPOINTMENT  AND  REMOVAL  OF  SUPREME  COURT  REPORTER. 
— The  appellate  division  shall  have  power  to  appoint  and  remove  a  reporter.  The 
justices  of  the  appellate  divisions  of  the  supreme  court  must  meet  in  conven- 
tion at  the  capltol  in  the  city  of  Albany,  at  noon  of  the  day  when  the  term  of  office 
of  the  supreme  court  reporter  expires,  for  the  purpose  of  appointing  a  supreme  court 
reporter  in  his  place.  If  that  day  Is  a  Sunday  or  a  public  holiday,' the  convention 
must  be  held  at  the  same  time  and  place  on  the  first  day  thereafter  not  being  Sun- 
day or  a  public  holiday.  If  the  appointment  Is  not  made  at  such  a  meeting,  It  may 
be  made  at  a  special  meeting  of  the  convention  held  as  prescribed  In  section  ninety- 
one.  The  supreme  court  reporter  may  be  removed  for  cause  by  the  justices  of  the 
appellate  divisions  of  the  supreme  court  or  a  majority  of  such  of  them  as  attend 
at  a  convention  held  as  prescribed  In  the  next  section.'  An  appointment  or  removal 
must  be  in  writing.  It  must  be  signed  by  the  justices  making  It,  and  filed  in  the 
office  of  the  secretary  of  state. 

Remainder  §  220,  Code  Civ.  Pro.,  viz.: 

§  220.  JURISDICTION  OF  APPELLATE  DIVISION  AND  POWERS  OF  JUS- 
TICES THEREOF. — No  justice  of  the  appellate  division  shall  exercise  any  of  the 
powers  of  a  justice  of  the  supreme  court,  other  than  those  of  a  justice  out  of  court, 
and  those  pertaining  to  the  appellate  division  or  to  the  hearing  and  decision  of 
motions  submitted  by  consent  of  counsel.  From  and  after  the  last  day  of  Decem- 
ber, eighteen  hundred  and  ninety-five,  the  appellate  division  shall  have  the  juris- 
diction now  exercised  by  the  supreme  court  at  its  general  terms,  and  by  the  general 
terms  of  the  court  of  common  pleas  for  the  city  and  county  of  New  York,  the 
superior  court  of  the  city  of  New  York,  the  superior  court  of  Buffalo  and  the  city 
court  of  Brooklyn,  and  such  additional  jurisdiction  as  may  be  conferred  by  the 
legislature. 

Amended  by  chap.  65  of  1909. 
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§  221 .    Clerks,  attendants,  and  stenographers. 

Now  S§  101,  106,  109,  111,  267,  268,  270,  271,  307  and  347,  Judiciary  Law, 
chap.   35  of  1909. 

§  3^47,  Judiciary  Law,  amended  by  chap.  304  of  1910,  and  chap.  376  of  1912. 
i  271,  Judiciary  Law,  amended  by  chaps.  119  and  377  of  1912. 
§  307,  Judiciary  Law,  amended  by  chap.  173  of  1912. 

§  222.    Governor  may  revoke  designation. 

Now  S  73,  Judiciary  Law,  chap.  3B  of  1909;  words  "section  232  of"  stricken 
out  and  "chapter"  inserted  for  "act." 

§  223.    Designation,  etc.,  to  be  filed  with  secretary  of  state. 

Now  last  sentence  of  §  72,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  225.  Times  and  places  of  holding  terms  of  the  appellate  division  of 
the  supreme  court;  how  appointed. 

Combined  with  chap.  553  of  1895,  S  15  part,  and  now  §  78,  Judiciary  Law,  chap. 
35  of  1909.  viz.: 

§  78.  TERMS  OF  APPELLATE  DIVISION  IN  BACH  DEPARTMENT.— The 
terms  of  the  appellate  divisions  of  the  supreme  court  are  to  be  appointed  by  the 
appellate  division  in  each  department,  and  are  to  be  held  at  such  times  and  places 
and  shall  continue  so  long  as  the  appellate  division  deems  proper.  The  Justices  of 
the  appellate  division  in  the  first  department  shall  fix  a  time  and  place  for  holding 
the  terms  of  the  appellate  division  in  the  first  department  on  or  before  the  first 
day  of  December  in  each  year. 

§  226.    Appointment  to  be  published. 

First  sentence,  §  226  and  S  234,  Code  Civ.  Pro.,  now  {  79,  Judiciary  Law,  chap. 
35  of  1909,  and  not  changed. 

Second  sentence  and  part  of  S  233,  Code  Civ.  Pro.,  now  §  33,  Executive  Law, 
chap.  23  of  1909,  viz.: 

I  33.  PUBUCATION  OF  APPOINTMENTS  OF  TERMS  OF  APPELLATE 
DIVISION  AND  SUPREME  COURT.— The  secretary  of  state  must  immediately  pub- 
lish a  copy  of  an  appointment,  filed  with  him,  of  a  term  or  terms  of  an  appellate 
division  in  the  newspaper  printed  in  Albany  in  which  legal  notices  are  required 
to  be  published  at  least  once  in  each  week  for  four  successive  weeks  and  he  must 
publish  a  copy  of  an  appointment,  filed  with  him,  of  a  term  or  terms  of  the  supreme 
court  in  such  newspaper  at  least  once  in  each  week,  for  three  successive  weeks 
before  the  holding  of  a  term  in  pursuance  thereof. 

Third  sentence  now  §  46,  State  Finance  Law,  chap.  68  of  1909. 

§  228.    When  associate  justice  to  preside. 

Now  f  80,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  229.    Special  or  trial  term  of  supreme  court  to  be  held  by  one  judge. 

First  sentence  now  first  sentence  of  §  148,  Judiciary  Law,  chap.  35  of  1909,  and 
not  changed. 

Balance  remains  fi  229  Code  Civ.  Pro.,  viz.: 

fi  229.  HEARING  OF  APPEALS  WHEN  TITLE  TO  PUBLIC  OFFICE  IS  IN- 
VOLVED.— ^An  appeal  from  a  Judgment  or  decree  in  any  case  in  which  the  ques- 
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tion  of  the  title  to  a  public  office  is  directiv  or  collaterplly  at  issue  or  in  any 
manner  involved,  may  be  placed  on  the  calendar  and  noticed  for  hearing  on  any 
day  in  the  appellate  division  of  the  supreme  court,  in  the  first  departpient,  or  in 
the  court  of  appeals,  and  shall  be  heard  on  said  day. 

Amended  by  chap.  65  of  1909. 

§  230.    Number  of  justices  necessary  for  a  decision. 

Now  part  of  §  81,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed  in  substance. 

§  23V.    Reargument,  when  cause  to  be  heard  in  another  department. 

See  fi§  15  and  22,  Judiciary  Law,  Qualifications  of  judges. 

§  232.    Appointments  of  terms  of  the  supreme  court. 

The  last  three  sentences  of  §  232  have  been  omitted  as  they  are  covered  by 
f$  29  and  30,  Judiciary  Law,  chap.  35  of  1909. 

Remainder  now  §§  84,  96,  148>150  and  264,  subd.  3,  viz.: 

§  84.  DESIGNATION  BY  APPELLATE  DIVISION  OF  SPECIAL  AND  TRIAL 
TERMS. — ^The  Justices  of  the  appellate  division  in  each  department  may  fix  the 
times  and  places  for  holding  special  and  trial  terms  therein,  and  assign  the  jus- 
tices oi  the  departments  to  hold  such  terms,  or  make  rules  therefor;  and  may  from 
time  to  time  make  additional  appointments  and  designations,  or  change  or  alter 
those  already  made. 

The  Justices  of  the  appellate  division  in  the  first  department  shall  on  or  before 
the  first  day  of  December  in  each  year,  fix  a  time  and  place  for  holding  special  and 
trial  terms  of  the  supreme  court  in  the  first  Judicial  district,  and  assign  the  Justices 
tcf  hold  the  same,  such  designations  to  be  filed  in  the  ofllce  of  the  secretary  of 
state;  and  shall  from  time  to  time  make  such  rules  as  they  may  deem  necessary 
to  regulate  the  sittings  of  the  various  parts  or  terms  of  the  supreme  court  in  the 
first  Judicial  district. 

§  96.  RULES  APPOINTING  TERMS  MUST  BE  SIGNED  AND  FILED.—The 
rules  made  by  the  Justices  of  an  appellate  division  for  fixing  the  times  and  places 
for  holding  special  and  trial  terms,  and  for  assigning  the  Justices  for  holding  special 
and  trial  terms,  must  be  signed  by  the  Justices  making  them,  and  immediately  filed 
In  the  office  of  the  secretary  of  state;  and  a  duplicate  thereof  must  also  be  filed 
In  the  office  of  the  clerk  of  such  appellate  division. 

5  148.  HOLDING  SPECIAL  AND  TRIAL  TERMS.— A  special  term  or  a  trial 
term  of  the  supreme  court  must  be  held  by  one  judge.  At  least  one  special  term 
and  two  trial  terms  must  be  appointed  to  be  held  in  each  year  in  each  county  sepa- 
rately organized.  Two  or  more  trial  terms  may  be  appointed -to  be  held  and  may 
be  held  at  the  same  time  in  any  county.  Fulton  and  Hamilton  counties  shall  be 
deemed  one  county  for  the  purposes  of  this  section.  A  special  term  of  the  supreme 
court  may  be  adjourned  to  a  future  day,  and  to  the  chambers  of  any  Justice  of  the 
court,  residing  within  the  Judicial  district  by  an  entry  in  the  minutes;  and  then 
adjourned  from  time  to  time,  as  the  Justice  holding  the  same  directs. 

f  149.  TRIAL  TERM  MAY  BE  HELD  IN  PARTS.— A  trial  term  of  the  supreme 
court  in  any  county  may  be  held  in  two  or  more  parts,  and  a  jury  panel  may  be 
summoned  to  serve  in  each  part,  or  jurors  may  be  drawn  from  one  panel,  and  in 
such  county  such  part  or  parts,  exceeding  one,  as  may  be  requisite  shall  be  reserved 
for  the  trial  of  actions  on  sales  of  personal  property,  including  agreements  incident 
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to  such  sales,  for  work,  labor  and  services,  and  material  furnished  upon  policies  of 
insurance  and  upon  negotiable  paper  and  other  instruments  transferable  by  indorse- 
ment or  order. 

§150.  DESIGNATION  OF  SPECIAL  AND  TRIAL  TERMS  WHERE  APPEL- 
LATE DIVISION  FAILS  TO  DO  SO.— If  the  Justices  of  the  appellate  division  in  any 
department  shall  not  have  fixed  the  times  and  places  for  holding  special  and  trial 
terms  of  the  supreme  court,  or  shall  not  have  assigned  the  justices  to  hold  such 
terms,  or  shall  not  have  made  rules  therefor,  as  prescribed  in  section  eighty-four 
Of  this  chapter,  before  the  first  day  of  December,  in  the  year  eighteen  hundred  and 
ninety-five,  and  in  every  second  year  thereafter,  the  justices  of  the  supreme  court 
for  each  judicial  district,  or  a  majority  of  them  not  designated  as  justices  of  the 
appellate  division,  must,  between  the  first  and  fifteenth  days  of  December  in  each 
of  said  years,  appoint  the  times  and  places  for  holdin^r  the  trial  and  special  terms 
of  the  supreme  court  within  their  judicial  district,  for  two  years  from  the  first  day 
of  January  of  the  year  next  following;  if  for  any  reason  such  an  appointment  is  not 
made  before  the  expiration  of  the  time  so  specified,  it  must  be  made  at  the  earliest 
convenient  time  thereafter. 

fi  264,  subd.  3.  The  clerk  of  the  appellate  division  in  any  department,  witli 
whom  is  filed  a  copy  of  the  rules  made  by  the  justices  of  his  department  for  fixing 
the  times  and  places  for  holding  special  and  trial  terms,  and  for  assigning  justices 
to  hold  special  and  trial  terms,  must  immediately  transmit  a  copy  thereof,  certified 
by  him.  to  each  of  the  justices  of  the  supreme  court  in  such  department  not 
designated  as  justices  of  an  appellate  division. 

§  233.    Publication  of  appointments. 

First  part  now  §  151,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

I  161.  DUTY  OF  SUPREME  COURT  JUSTICES  TO  FILE  APPOINTMENTS 
OF  TERMS  WITH  SECRETARY  OF  STATE.— An  appointment  of  terms  of  the 
supreme  court  made  as  prescribed  in  this  chapter  must  be  signed  by  the  justices 
making  it,  and  Immediately  filed  In  the  office  of  the  secretary  of  state. 

Balance,  see  fi  33,  Executive  Law,  chap.  23  of  1909,  and  fi  46,  subd.  3,  Finance 
Law,  chap.  58  of  1909,  viz.: 

I  46,  subd.  3.  The  expense  of  the  publication  of  appointmnets  of  terms  of  the 
supreme  court  pursuant  to  section  thirty-three  of  the  executive  law. 

See  note,  fi  226,  ante. 

§  234.  Governor  may  appoint  extraordinary  terms;  justices  to  hold 
them. 

Part  combined  with  fi  226;  see  that  section,  ante. 

Remainder  revised  and  now  fi  153,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

$  153.  GOVERNOR  MAY  APPOINT  EXTRAORDINARY  TERMS  AND  NAME 
JUSTICES  TO  HOLD  THEM.— The  governor  may,  when,  in  his  opinion  the  public 
interest  so  requires,  appoint  one  or  more  extraordinary  or  special  terms  of  the 
supreme  court  He  must  designate  the  time  and  place  of  holding  the  same,  and 
name  the  Justice  who  shall  hold  or  preside  at  such  term,  and  he  must  give  notice 
of  the  appointment  in  such  manner  as,  in  his  Judgment,  the  public  interest  requires. 


a.  Gonstltutional. — fi  234  authorizing 
the  governor  to  appoint  extraordinary 
terms  of  the  supreme  court  is  not  un- 
constitutional: People  V.  Neff,  122  App. 
Div.  135;  106  N.  Y.  Supp.  747;  afl'd 
191  N.   Y.   210. 


b.  §  234  of  the  code,  now  §  §  79  and 
153  of  the  Judiciary  law,  was  not  un- 
constitutional: People  V.  Valentine, 
147  App.  Dlv.  31. 
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§  235.    General  powers  and  duties  of  justices. 

Last  sentence  now  $  155,  Judiciary  Law,  chap.  35  of  1^09,  and  not  changed. 
Balance  remains  S  235,  Code  Civ.  Pro.,  viz.: 

8  235.  POWERS  OF  JUSTICES  OF  THE  SUPREME  COURT.— Any  justice  of 
the  supreme  court  has  power  to  hold  a  special  or  trial  term  of  the  supreme  court 
for  the  whole  or  any  portion  of  the  term;  and  to  act  upon  any  business,  which 
regularly  comes  before  the  term  in  which  he  is  sitting,  excpet  where  he  is  personally 
disqualified  from  sitting,  in  a  particular  action  or  special  proceeding.  Each  Justice 
must,  at  all  reasonable  times,  when  not  engaged  in  holding  court,  transact  such 
judicial  business  as  may  be  done  out  of  court 

Amended  by  chap.  65  of  1909. 

§  237.    Designation  of  trial  justices  in  certain  cases. 

Now  §  86,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  238.    Place  of  holding  the  terms. 

Now  §  152,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  239..  Special  terms  adjourned  to  chambers;  trials  thereat. 

First  sentence  now  last  sentence,  fi  148,  Judiciary  Law,  chap.  35  of  1909,  and  not 
changed. 
Last  sentence  now  {  276  of  said  Judiciary  Law,  viz.: 

S  276.  CLERKS  OF  SUPREME  COURT  NOT  REQUIRED  TO  ATTEND 
SPECIAL  TERM  IN  CERTAIN  CASES.— Where  a  special  term  of  the  supreme  court 
is  adjourned  to  the  chambers  of  a  justice  of  the  court,  pursuant  to  section  one 
hundred  and  forty-eight  of  this  chapter,  the  attendance  of  the  clerk  is  not  required, 
unless  the  justice  directs  him  to  attend. 

Part  now  §  364,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

fi  364.  CRIERS  NOT  REQUIRED  TO  ATTEND  SPECIAL  SUPREME  COURT 
IN  CERTAIN  CASES. — ^Where  a  special  term  of  the  supreme  court  is  adjourned  to 
the  chambers  of  a  justice  of  the  court,  pursuant  to  section  one  hundred  and  forty- 
eight  of  this  chapter,  the  attendance  of  the  crier,  is  not  required  unless  the  justice 
directs  him  to  attend. 

Part  now  fi  404,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

fi  404.  SHERIFF  OR  CONSTABLE  NOT  REQUIRED  TO  ATTEND  SPECIAL 
TERM  SUPREME  COURT  IN  CERTAIN  CASES.— Where  a  special  term  of  the 
supreme  court  is  adjourned  to  the  chambers  of  a  justice  of  the  court,  pursuant  to 
section  one  hundred  and  forty-eight  of  this  chapter,  the  attendance  of  the  sheriff 
or  a  constable  is  not  required  unless  the  justice  directs  them  to  attend. 

Remainder,  fi  239,  Code  Civ.  Pro.,  viz.: 

fi  239.  TRIAL  OF  ACTION  AT  CHAMBERS  AFTER  ADJOURNMENT  OF 
SPECIAL  TERM. — An  action  triable  by  the  supreme  court,  without  a  jury,  which 
was  upon  the  calendar  of  the  term  before  it  was  adjourned  as  provided  in  section 
one  hundred  and  forty-eight  of  judiciary  law,  may  be  tried  at  a  term  so  adjourned, 
and  held  at  chambers,  by  consent  of  both  parties,  but  not  otherwise. 

Amended  by  chap.  65  of  1909. 

§  241 .    What  judges  may  perform  duties  of  justices  at  chambers. 

A  county  judge  within  his  county  possesses,  and  upon  proper  application 
must  exercise,  the  power  conferred  by  law  in  general  language  upon  an 
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officer  authorized  to  perform  the  duties  of  a  justice  of  the  supreme  court  at 
chambers  or  out  of  court. 

Added  by  chap.  675  of  1910. 

5  242.  Officers  required  to  attend  a  term  of  the  appellate  division; 
sheriff's  duty. 

Now  SS  89,  264,  subd.  2,  342  and  402,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

I  89.  APPELLATE  DIVISION  MAY  COMPEL  SHERIFF  TO  ATTEND  TO 
ROOM  IN  WHICH  COURT  IS  HELD.-~The  appeUate  division  of  the  supreme  court 
may  enforce  the  performance  of  the  duty  by  the  sheriff  of  causing  the  room  in 
which  a  term  of  the  appeUate  division  is  held,  to  be  properly  heated,  ventilated, 
lighted,  and  kept  comfortably  clean  and  in  order. 

{264,  subd.  2.  A  term  of  the  appellate  division  of  the  supreme  court  must  be 
attended  by  the  clerk  of  the  appellate  division  of  the  supreme  court,  appointed  for 
the  department  in  which  the  term  is  held,  who  must  act  under  the  direction  of  the 
court  or  of  the  presiding  Justice. 

I  342.  DUTY  OF  ATTENDANTS  AT  TERMS  OF  APPELLATB  DIVISION.— 
A  term  of  the  appellate  division  of  the  supreme  court  must  be  attended  by  not 
more  than  three  attendants  appointed  by  such  court,  one  of  whom  shall  act  as 
crier;  all  of  whom  must  act  under  the  direction  of  the  court  or  of  the  presiding 
Justice.  The  fees  of  such  attendants  for  attending  a  term  of  the  appellate  division 
most  be  paid  out  of  the  treasury  of  the  state. 

i  402.  SHliRIFF  OR  DEPUTY  TO  ATTEND  TERM  OF  APPELLATE 
DIVISION. — ^A  term  of  the  appellate  division  of  the  supreme  court  must  be  attended 
by  the  sheriff  of  the  county  in  which  it  is  held,  his  under  sheriff,  or  one  of  his 
deputies,  each  of  whom  must  act  under  the  direction  of  the  court  or  of  the  presiding 
Justice.  The  sheriff  of  the  county  must  cause  the  room  in  which  a  term  of  the 
appellate  division  is  held  to  be  properly  heated,  ventilated,  lighted,  and  kept  com- 
fortably clean  and  in  order.  The  sheriff  must  also  provide  the  court  with  all 
necessary  stationery  and  minute-books,  upon  the  written  requisition  of  the  court 
or  of  the  Justice  presiding  at  the  term,  and  shall  defray  the  necessary  expense  of 
telegraphing  the  day  calendar  to  such  county  clerks  as  the  court  shall  direct;  also 
the  necessary  expense  of  transmitting  printed  cases  and  papers  to  the  reporter; 
to  the  various  libraries  and  to  the  justices  of  the  appellate  division.  The  fees  of 
the  sheriff  for  attending  a  term  of  the  appellate  division  and  all  expenses  incurred 
by  a  sheriff  In  obedience  to  this  section  must  be  audited  by  the  comptroller  and 
paid  out  of  the  treasury  of  the  state. 

§  243.    Fees  of  such  officers;  how  paid. 

Incorporated  in  §S  342  and  402,  Judiciary  Law,  and  not  changed  in  sul>stance. 

§  244.  Supreme  court  reporter;  appointment  of;  removal  of;  term  of 
office. 

Now  f  90,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

fi  90.  APPOINTMENT  AND  REMOVAL  OF  SUPREME  COURT  REPORTER,— 
The  appellate  division  shall  have  power  to  appoint  and  remove  a  reporter.  The 
Justices  of  the  appellate  divisions  of  the  supreme  court  must  meet  in  convention 
at  the  Capitol  in  the  city  of  Albany,  at  noon  of  the  day  when  the  term  of  office  of 
the  supreme  court  reporter  expires,  for  the  purpose  of  appointing  a  supreme  court 
reporter  in  his  place.    If  that  day  is  a  Sunday  or  a  public  holiday,  the  convention 
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must  be  held  at  the  same  time  and  place  on  the  first  day  thereafter  not  being 
Sunday  or  a  public  holiday.  If  the  appointment  is  not  made  at  such  a  meeting,  It 
may  be  made  at  a  special  meeting  of  the  convention  held  as  prescribed  in  section 
ninety-one.  The  supreme  court  reporter  may  be  removed  for  cause  by  the  Justices 
of  the  appellate  divisions  of  the  supreme  court  or  a  majority  of  such  of  them  as 
attend  at  a  convention  held  as  prescribed  in  the  next  section.  An  appointment  or 
removal  must  be  in  writing.  It  must  be  signed  by  the  Justices  making  it,  and  filed 
in  the  ofllce  of  the  secretary  of  state. 

§  245.    Special  meeting  for  appointment  or  removal. 

Now  f  91,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  246.    Duties  of  reporter;  opinions  to  be  furnished  to  him  by  justices. 

Now  §§  92,  264,  subd.  4,  437,  439-441,  Judiciary  Law,  chap.  35  of  1909,  viz.! 

5  92.  DELIVERY  OF  OPINIONS  TO  RBa»ORTER.— To  enable  the  supreme  court 
reporter  to  perform  the  duty  of  reporting  causes  determined  in  the  appellate  division 
of  the  supreme  court,  the  justices  of  said  appellate  divisions  must  immediately 
deliver  to  him  the  original  written  opinions,  or  certified  copies  thereof,  rendered  in 
each  cause  so  determined. 

$  264,  subd.  4.  The  opinions  of  the  appellate  division  of  the  supreme  court 
which  are  not  to  be  reported  and  which  have  been  delivered  to  the  clerk  of  each 
appellate  division  by  the  supreme  court  reporter,  pursuant  to  section  four  hundred 
and  forty-one  of  this  chapter,  must  be  properly  filed  and  preserved  by  such  clerks. 

§  437.  SUPREME  COURT  REPORTER  TO  REPORT  CAUSES  DETERBUNED 
IN  APPELLATE  DIVISION. — The  supreme  court  reporter  must  report  every  cause 
determined  in  the  appellate  divisions  of  the  supreme  court  unless  otherwise  directed 
by  the  appellate  court,  or  a  judge  thereof.  Each  decision  of  the  court  which  is 
reported  must  be  so  reported  as  soon  as  practicable  after  It  is  made. 

§  439.  SUPREME  COURT  REPORTER  TO  PREPARE  DIGESTS,  NOTES  AND 
INDEXES  FOR  APPELLATE  DIVISION  REPORTS.—The  supreme  court  reporter 
must  prepare  for  each  volume  and  cause  to  be  published  therewith,  the  usual  digest, 
head  notes,  table  of  contents  and  index. 

5  440.  DUTY  OF  SUPREME  COURT  REPORTER  ON  EXPIRATION  OF 
TERM. — The  supreme  court  reporter  on  the  appointment  of  his  successor,  must 
deliver  to  him  all  papers  in  his  hands  pertaining  to  a  cause  which  he  has  not 
reported,  or  which  are  not  necessary  to  be  retained  by  him  to  complete  the  pub- 
lication of  a  volume  which  is  then  partly  printed.  Said  supreme  court  reporter  after 
the  expiration  of  his  term  of  office,  shall  not  deliver  a  paper  specified  in  this  section 
or  a  copy  thereof,  to  any  person  other  than  his  successor  in  office,  or  the  publisher 
of  a  partly  printed  volume,  except  that  a  copy  of  such  paper  may  be  furnished  by 
him  during  a  vacancy  in  the  office,  to  a  justice  of  the  supreme  court  or  to  the 
attorney  for  a  party  to  the  cause  to  which  it  relates. 

«  441.  SUPREME  COURT  REPORTER  MUST  DEPOSIT  UNREPORTED 
OPINIONS  OF  APPELLATE  DIVISION  WITH  CLERKS  THEREOF.— fiuch 
supreme  court  reporter  must  deposit  with  the  clerk  of  each  appellate  division  all 
opinions  delivered  to  him  from  such  appellate  division  which  are  not  to  be  reported, 
immediately  after  the  publication  of  the  reports  of  the  other  causes  at  the  same  time. 

§  247.  Contract  for  publication  of  reports;  price  of  volumes;  advance 
sheets. 

Now  fi§  442  and  443,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

§  44  2.  CONTRACTS  FOR  PUBLICATION  OF  REPORTS  OF  APPELLATE 
DIVISION. — The  supreme  court  reporter  shall  not  have  any  pecuniary  Interest  in 
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the  reports,  but  a  contract  for  the  publication  theieof  under  his  supervision,  must 
fron?.  time  to  time  be  made  in  behalf  of  the  people  by  said  supreme  court  reporter, 
subject  to  the  approval  of  the  presiding  justices  of  the  appellate  divisions,  with  the 
person  or  persons  who  agree  to  furnish  to  the  secretary  of  state  so  many  copies  of 
each  volume  as  may  be  needed  to  enable  him  to  comply  with  section  thirty-two  of 
the  executive  law,  and  also  to  publish  and  sell  the  reports  on  terms  the  most 
advantageous  to  the  public,  regard  being  had  to  the  proper  execution  of  the  work, 
and  also  to  the  continuation  of  the  publication  of  an  official  series  of  reports,  with 
weekly  advance  sheets,  in  substantially  the  same  form  as  heretofore,  and  at  a  price 
not  exceeding  two  dollars  for  a  volume  of  not  less  than  one  thousand  pages.  Bach 
contract  so  entered  into  must  provide  for  the  publication  of  the  reports  for  five 
years  from  the  expiration  of  the  time  specified  for  that  purpose  in  the  last  contract 
or  from  the  abrogation  thereof.  If  the  supreme  court  reporter  determines  that  a 
contract  has  not  been  faithfully  kept  by  the  person  or  persons  agreeing  so.  to  publish 
the  reports,  such  reporter  may,  by  an  instrument  in  writing  under  his  hand, 
approved  by  the  presiding  Justices  of  the  appellate  divisions,  filed  in  the  office  of 
the  secretary  of  state,  annul  the  same  from  a  time  specified  in  the  instrument,  and 
thereupon  immediately  enter  into  a  new  contract,  likewise  to  be  approved  by  the 
presiding  Justices  of  the  appellate  division,  for  the  publication  of  the  reports  for 
five  years  from  the  time  so  specified.  Before  entering  into  a  contract  the  supreme 
court  reporter  must  advertise  for,  receive  and  consider  proposals  for  the  publication 
of  the  reports. 

§  443.  SALE  OF  APPELrLATE  DIVISION  REPORTS  AND  ADVANCE 
SHE«ETS. — The  supreme  court  reporter  must  cause  the  reports  published  as  pre- 
scribed herein,  to  be  kept  constantly  for  sale  to  persons  within  the  state  at  the  price 
provided  for  in  said  contract  He  may  cause  advance  sheets  of  reports  to  be  pub* 
llshed  at  not  to  exceed  fifty  cents  a  volume. 

§  248.    Papers  delivered  by  attorneys  for  use  of  reporter. 

Now  Si  264,  subd.  5,  and  438,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

I  264,  subd.  6.  The  clerk  of  the  appellate  division  in  each  department  must 
collect  the  papers  specified  In  section  four  hundred  and  thirty-eight  of  this  chapter, 
for  the  use  of  the  supreme  court  reporter,  from  the  counsel;  and  immediately  trans- 
mit them,  to  the  supreme  court  reporter. 

§  438.  PAPERS  MUST  BE  DELIVERED  BY  ATTORNEYS  TO  CLERK  OP 
APPELLATE  DIVISION  FOR  USE  OF  STATE  REPORTER.— In  each  cause  heard 
by  the  appellate  division  of  the  supreme  court,  the  attorney  or  counsel  for  each 
party  must  deliver  to  the  clerk  of  said  appellate  division,  for  the  use  of  the  supreme 
court  reporter,  a  duplicate  of  each  paper  furnished  by  him  for  the  use  of  the  court. 

§  249.    Copyright  of  reports. 

First  paragraph  through  "by  any  person"  now  S  444,  Judiciary  Law,  chap.  35 
of  1909«  viz.: 

I  444.  OPINIONS  CONTAINED  IN  REPORTS  OF  APPELLATE  DIVISION  NOT 
TO  BE  COPYRIGHTED.— Neither  the  supreme  court  reporter  nor  any  other  person 
shall  obtain  a  copjrright  for  the  opinions  contained  in  the  reports  prepared  by  the 
supreme  court  reporter,  and  the  same  may  be  published  by  any  person. 

Part  now  §  31,  Executive  Law,  chap.  23  of  1909,  and  not  changed  in  substance. 

Remainder  Incorporated  with  S  213,  Code  Civ.  Pro.,  and  now  §  32,  Executive 
Law,  chap.  23  of  1909;  see  note,  {  213,  ante. 
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§  250.    Salary  of  reporter;  allowances. 

Now  $  445,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  251.    Stenographers. 

See  §§  196,  197,  2S5,  318  and  319,  Judiciary  Law,  Compensation  in  county  court 

§  254.    Stenographers  in  Kings  county. 

Now  If  161,  8ubd.  2,  309,  subd.  1,  and  316,  Judiciary  Law,  chap.  35  of  1909, 
via.: 

$  161,  subd.  2.  The  Justices  of  the  supreme  court,  residing  in  the  county  of 
Kings,  or  a  majority  of  them,  may  appoint  and  may  at  pleasure  remove  sixteen 
Btenographers. 

I  309,  subd.  1.  The  stenographers  appointed  pursuant  to  section  one  hundred 
and  sixty-one  of  this  chapter,  by  the  justices  of  the  supreme  court,  residing  in  the 
county  of  Kings,  shall  severally  attend,  as  directed  by  the  respective  justices 
appointing  them,  the  terms  of  the  appellate  division  and  trial  and  special  terms  of 
the  supreme  court,  in  the  county  of  Kings. 

§  316.  SALARY  OF  STENOGRAPHERS  APPOINTED  BY  JUSTICES  OF 
SUPREME  COURT  RESIDING  IN  THE  SECOND  JUDICIAL  DISTRICT.— 1.  The 
stenographers  appointed  pursuant  to  section  one  hundred  and  sixty-one  of  this 
chapter,  by  the  justices  of  the  supreme  court  residing  in  the  county  of  Kings,  shall 
each  receive  an  annual  salary  to  be  fixed  by  said  justices,  and  the  expense  thereof 
shall  be  raised  with  the  annual  tax  levy  as  a  county  charge. 

2.  Each  stenographer  appointed  as  prescribed  in  section  one  hundred  and  sixty- 
one  of  this  chapter,  by  the  justices  of  the  supreme  court  for  the  second  judicial 
district  who  do  not  reside  in  the  county  of  Kings,  shall  receive  an  annual  salary 
to  be  fixed  by  such  justices  not  exceeding  three  thousand  dollars.  To  make  up  and 
pay  the  salaries  specified  In  this  subdivision,  the  board  of  supervisors  of  each  of 
the  counties  in  said  districts  must  annually  levy,  and  cause  to  be  collected,  as  a 
county  charge,  a  proportionate  part  of  the  sum  necessary  to  pay  the  same,  to  be 
fixed  by  the  comptroller  of  the  state.  In  accordance  with  the  amount  of  the  taxable 
real  and  personal  property  in  each  county,  as  shown  by  the  last  annual  assessment- 
roll  therein.  The  treasurer  of  each  county  must  pay  over  the  sum  so  raised,  to  the 
comptroller  of  the  state,  who  must  thereupon  pay  the  salary  of  each  stenographer. 
In  equal  quarterly  payments,  under  the  direction  of  the  justice  making  the 
appointment. 

Amended  by  chap.  180  of  1910. 

§§  255.    His  assistant. 

Now  $  312,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

§  312.  APPOINTMENT  OF  ASSISTANT  STENOGRAPHER  IN  KINGS 
COUNTY.— A  stenographer,  appointed  as  prescribed  in  subdivision  two  of  section 
one  hundred  and  sixty-one  of  this  chapter  by  the  justices  of  the  supreme  court 
residing  in  the  county  of  Kings,  may,  with  the  consent  of  the  judge  holding  or 
presiding  at  a  special  or  trial  term  of  the  supreme  court,  employ  as  assistant- 
stenographer  to  aid  him  in  the  discharge  of  his  duties  at  that  term,  whose  com- 
pensation must  be  paid  by  the  stenographer  and  shall  not  become  a  county  charge. 
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§  256.  Stenographers  in  other  counties  of  second  judicial  district 
and  also  in  the  ninth  judicial  district. 

Now  S§  161,  subds.  3  and  8»  and  309,  subds.  2  and  3,  Judiciary  Law,  chap.  35 
of  1909,  viz.: 

§  161,  subd.  3.  Each  Justice  of  the  supreme  court  for  the  second  Judicial  district, 
who  does  not  reside  In  the  county  of  Kings,  may  appoint,  and  may  at  pleasure 
remove,  a  stenographer,  and  such  Justices,  or  a  majority  of  them,  may  also  appoint, 
and  at  pleasure  remove,  two  additional  stenographers.  (Subd.  3  thus  amended 
chap.  202  of  1909  and  60  of  1910.) 

8.  Each  Justice  of  the  supreme  court  for  the  ninth  Judicial  district  may  appoint, 
and  may  at  pleasure  remove,  a  stenographer. 

$  309,  subd.  2.  Each  of  the  stenographers  appointed  pursuant  to  said  section 
one  hundred  and  sixty-one,  by  the  Justices  of  the  supreme  court,  for  the  second 
Judicial  district,  who  do  not  reside  in  the  county  of  Kings,  must  attend  as  directed 
by  the  Justice  appointing  him  the  trial  and  special  terms  of  the  supreme  court,  held 
in  the  counties  of  Suffolk,  Queens,  Nassau  and  Richmond,  or  either  of  them,  and, 
when  not  thus  officially  engaged,  the  stated  terms  of  the  county  court,  in  each  of 
those  counties. 

3.  Each  of  the  stenographers  appointed  pursuant  to  said  section  one  hundred 
and  sixty-one  by  the  Justices  of  the  supreme  court,  for  the  ninth  Judicial  district 
must  attend,  as  directed  by  the  Justice  appointing  him,  the  trial  and  special  terms 
of  the  supreme  court  held  in  the  counties  of  Westchester,  Putnaim,  Dutohess,  Orange 
and  Rockland,  or  either  of  them,  and  when  not  thus  officially  engaged,  the  stated 
terms  of  the  county  court  in  each  of  those  counties. 

§  257.    Their  salaries;  how  paid. 

Combined  with  chap.  765  of  186^,  §  3,  part  as  amended  by  chap.  114  of  1894,  fi  1, 
and  now  $  316,  subd.  2,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

f  316,  subd.  2.  Each  stenographer  appointed  as  prescribed  in  section  one  hun- 
dred and  sixty-one  of  this  chapter,  by  the  Justices  of  the  supreme  court  for  the  second 
Judicial  district  who  do  not  reside  in  the  county  of  Kings,  and  in  the  ninth  Judicial 
district,  shall  receive  an  annual  salary  of  not  to  exceed  twenty-seven  hundred  and 
fifty  dollars.  To  make  up  and  pay  the  salaries  specified  in  this  subdivision,  the 
board  of  supervisors  of  each  of  the  counties  in  said  districts  must  annually  levy, 
and  cause  to  be  collected,  as  a  county  charge,  a  proportionate  part  of  the  sum 
necessary  to  pay  the  same,  to  be  fixed  by  the  comptroller  of  the  state,  in  accordance 
with  the  amount  of  the  taxable  real  and  personal  property  in  each  county,  as  shown 
by  the  last  annual  assessment-roll  therein.  The  treasurer  of  each  county  must  pay 
over  the  sum  so  raised,  to  the  comptroller  of  the  state,  who  must  thereupon  pay  the 
salary  of  each  stenographer,  in  equal  quarterly  payments,  under  the  direction  of 
tne  Justice  making  the  appointment. 

§  258.    Stenographers  for  certain  judicial  districts. 

Now  If  161,  Judiciary  Law,  subds.  1,  4,  6,  7,  309,  subd.  4,  and  313.  viz.: 

§  161,  subd.  1.  In  addition  to  the  stenographers  appointed  under  special  laws, 
the  Justices  of  the  supreme  court,  or  a  majority  of  them,  for  each  Judicial  district, 
excepting  the  first,  second,  third,  fifth,  seventh,  eighth  and  ninth,  shall  appoint, 
and  may  at  pleasure  remove,  three  stenographers.  * 
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4.  The  justices  of  the  supreme  court,  or  a  majority  of  them,  for  the  third  judicial 
district,  shall  appoint,  and  may  at  pleasure  remove,  four  stenographers  of  the 
supreme  court  for  such  district 

6.  The  justices  of  the  supreme  court,  or  a  majority  of  them,  for  the  fifth  and 
seventh  judicial  districts,  respectively,  shall  appoint,  and  may  at  pleasure  remove* 
five  stenographers  of  the  supreme  court  for  each  of  such  districts. 

7.  The  justices  of  the  supreme  court  for  the  eighth  judicial  district  shall  appoint, 
and  may  at  pleasure  remove,  eight  stenographers  of  the  supreme  court  for  such 
district. 

fi  309,  subd.  4.  Each  of  the  stenographers  appointed  pursuant  to  said  section 
one  hundred  and  sixty-one,  by  the  justices  of  the  supreme  court  for  each  judicial 
district  except  the  first,  second  and  ninth  shall  attend  such  special  and  trial  terms 
of  the  supreme  court  in  his  judicial  district  as  he  shall  be  assigned  to  attend  by 
the  justices  of  the  supreme  court,  or  a  majority  of  them,  for  such  district. 

I  313.  SALARY  OF  STENOGRAPHERS  APPOINTED  BY  JUSTICES  OP 
SUPREME  COURT  FOR  BACH  JUDICIAL  DISTRICT  EXCEPT  FIRST  AND 
SEMDOND.— Each  of  the  stenographers  appointed  by  the  justices  of  the  supreme 
court  pursuant  to  subdivisions  one,  four,  six,  seven  and  eight  of  section  one  hundred 
and  sixty-one  of  this  chapter,  shall  receive  an  annual  salary  of  three  thousand  dol- 
lars, to  be  paid  by  the  comptroller  of  the  state  in  equal  quarterly  payments,  upon 
the  certificate  of  a  justice  of  the  supreme  court  of  the  judicial  district  for  which 
he  shall  have  been  appointed. 

To  provide  the  means  to  pay  such  salary,  the  comptroller  of  the  state  shall,  on 
or  before  the  first  day  of  November  in  each  year,  fix  and  transmit  to  the  clerk  of 
the  board  of  supervisors  in  each  of  the  counties  in  said  district  a  statement  of  the 
sum  to  be  raised  by  such  board  of  supervisors,  in  accordance  with  the  amount  of 
taxable  real  and  personal  property  in  each  of  said  counties  as  shown  by  the  last 
annual  assessment-roll  therein.  The  boards  of  supervisors  in  each  of  such  counties 
shall  annually  levy  and  cause  to  be  collected  in  such  county  and  to  be  paid  over 
to  the  county  treasurer  thereof,  the  sums  fixed  by  the  comptroller  to  be  raised  by 
such  board  of  supervisors,  and  such  county  treasurer  shall  pay  such  sum  to  the 
comptroller  of  the  state  for  the  payment  of  said  salaries. 

Amended  by  chap.  180  of  1910. 

§  259.    Their  salaries;  how  paid. 

Combined  with  §  258,  and  now  §  313,  Judiciary  Law.  chap.  35  of  1909. 
See  S  258,  ante. 

§  260.    Their  expenses;  how  paid. 

Now  §§  164  and  314,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

§  164.  JUSTICE  OP  SUPREME  COURT  TO  CERTIFY  AMOUNT  OP  EXPENSES 
OP  STENOGRAPHER  ATTENDING  TERM.— The  amount  to  which  the  stenogra- 
phers of  the  supreme  court  are  entitled  for  expenses,  as  prescribed  in  section  three 
hundred  and  fourteen  of  this  chapter,  must  be  certified  by  the  judge  holding  or 
presiding  at  the  term. 

Amended  by  chap.  240  of  1909. 

§  314.  EXPENSES  OP  STENOGRAPHERS  APPOINTED  BY  JUSTICES  OF 
SUPREME  COURT  FOR  EACH  JUDICIAL  DISTRICT  EXCEPT  FIRST  AND 
SECOND. — Each  of  the  stenographers  specified  in  the  last  section  is  also  entitled 
to  payment  of  his  actual  and  necessary  expenses,  while  attending  court,  including 
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stationery,  and  ten  cents  for  each  mile  for  his  actual  travel,  between  the  place  of 
holding  each  term  and  his  residence,  going  and  returning,  or  from  term  to  term, 
as  the  case  may  be,  The  amount  thereof  must  be  paid  upon  the  certificate  of  the 
Judge  holding  or  presiding  at  the  term  by  the  treasurer  of  the  county  where  the 
term  is  held,  from  the  court  fund,  or  the  fund  from  which  jurors  are  paid.  But 
mileage  shall  not  be  computed  beyond  the  bounds  of  the  Judicial  district,  except 
where  the  usual  line  of  travel,  from  one  point  to  another  within  that  district,  passes 
partly  through  another  judicial  district. 

Amended  by  chap.  180  of  1910. 

§  262.    Temporary  stenographer. 

Now  §§  162,  163,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed  in  substance. 

§  263.    Board  of  claims. 

The  board  of  claims  is  continued  and  shall  hereafter  be  so  known  and 
shall  consist  of  three  commissioners  who  shall  he  appointed  by  the  gover- 
nor, by  and  with  the  advice  and  consent  of  the  senate.  There  shall  be 
appointed  three  commissioners,  one  to  succeed  each  of  the  judges  of  the 
eourt  of  claims  now  serving,  as  shall  be  designated  by  the  governor,  and 
one  of  such  commissioners  shall  be  appointed  for  a  term  to  end  December 
first,  nineteen  hundred  and  twelve;  one  for  a  term  to  end  33ecember  first, 
nineteen  hundred  and  fourteen,  and  one  for  a  term  to  end  December 
first,  nineteen  hundred  and  sixteen,  and  on  the  expiration  of  such  terms, 
successors  shall  be  appointed  for  terms  of  six  yoars.  A  commissioner 
shall  serve  until  his  successor  takes  office.  An  ap])ointment  for  a  term 
shortened  by  reason  of  a  predecessor  holding  over,  shall  be  for  the  residue 
of  the  term  only.  Whenever  a  commissioner  shall  die,  resign,  be  removed 
or  become  disqualified,  a  successor  shall  be  appointed  for  the  remainder 
only  of  the  term.  The  judges  of  the  court  of  claims  now  serving  shall  be 
and  be  known  as  commissioners  of  claims  and  shall  constitute  said  board 
until  their  successors  shall  take  office,  but  for  sixty  days  thereafter  shall 
determine  questions,  claims  and  matters  which  shall  have  been  finally 
submitted  to  and  heard  bv  said  court  or  board  before  their  successors  shall 
take  office,  but  their  offices  shall  be  deemed  vacant  for  the  purpose  of  de- 
volving all  other  powers  and  jurisdiction  upon  their  successors.  Appointees 
shall  be  so  selected  that  the  board  shall  be  composed  of  commissioners,  one 
at  least  of  whom  shall  have  been  an  attorney  and  counsellor-at-law  of  at  least 
ten  years'  experience  in  practice.  No  commissioner  shall  hold  his  office  after 
reaching  the  age  of  sixty-five  years,  and  a  commissioner  shall  not  hold 
any  other  office  or  public  trust  nor  serve  as  a  member  of  any  political  com- 
mittee. Two  commissioners  shall  constitute  a  quorum  for  the  transaction 
of  business.  One  of  the  conunissioners  selected  from  the  members  of  the 
bar,  when  designated  by  the  governor  in  writing  filed  in  the  office  of 
secretary  of  state,  shall  be  chairman  of  the  board  to  serve  until  a  new 
designation  shall  be  made.  Said  judges  now  serving  and  constituted  as 
commissioners  as  aforesaid,  shall  for  their  services  rendered  durins:  said 
sixty  days  receive  compensation  at  the  rate  of  five  hundred   dollar?  per 
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month.  Except  as  herein  otherwise  provided,  the  commissioners  appointed 
under  this  section  shall  have  jurisdiction  to  hear  and  determine  all  matters 
pending  in  the  board  of  claims  at  the  time  they  shall  take  office,  and  all 
matters  pending  in  the  court  of  claims  at  tlie  time  when  tliis  section,  as 
amended  takes  effect,  shall  be  heard  and  determined  bv  the  board  of  claims. 
Whenever  in  this  act  or  in  any  other  statute  reference  is  made  to  the 
court  of  claims  or  anv  officer  thereof,  the  same  shall  be  deemed  to  refer  to 
and  mean  the  board  of  claims  or  an  officer  thereof,  but  the  board  of  claims 
shall  not  be  or  be  deemed  a  court  of  record.  All  provisions  of  this  article 
applicable  to  the  court  of  claims,  its  jurisdiction  and  procedure,  shall 
hereafter  apply  to  said  board,  prescribe  its  jurisdiction  and  govern  its 
proceedure,  except  that  the  determination  of  the  board  upon  a  claim  shall 
be  and  be  knoAvn  as  a  determination  instead  of  a  judgment,  but  it  shall 
have  the  same  force  and  effect  and  be  subjected  to  the  same  pr(x»eedure  as 
provided  in  this  article  for  a  judgment. 

Amended  by  chap.  856  of  1911.      (In  effect  July  31,  1911.) 

Note. — ^The  amendment  by  chap.  856  of  1911  changing  the  Court  of  Claims  to 
a  Board  of  Claims,  makes  no  change  In  Jurisdiction  or  procedure. 


a.  Constitution. — The  statute  (L. 
1911,  ch.  856)  abolishing  the  court  of 
claims,  as  established  by  and  under  the 
act  of  1897,  and  re-establishing  the 
board  of  claims  to  consist  of  three  com- 
missioniers  to  be  appointed  by  the  gov- 


ernor, thereby  shortening  the  terms  of 
the  so-called  Judges  of  such  court  of 
claims,  is  not  a  violation  of  the  consti- 
tution: People  ex  rel.  Swift  v.  Luce, 
204  X.  Y,  478. 


§  264.    Jurisdiction. 

Tlie  board  of  claims  possesses  all  of  the  powers  and  jurisdiction  of  the 
former  court  of  claims.  It  also  has  jurisdiction  to  hear  and  determine  a 
private  claim  against  the  state,  including  a  claim  of  an  executor  or  ad- 
ministrator of  a  decedent  who  left  him  or  her  surviving  a  husband,  wife 
or  next  of  kin,  for  damages  for  a  wrongful  act,  neglect  or  default,  on  the 
part  of  the  state  by  which  the  decedent's  death  was  caused,  which  shall 
have  accrued  within  two  years  before  the  filing  of  such  claim  and  the 
state  hereby  "consents,  in  all  such  claims,  to  have  its  liability  determined. 
It  may  also  hear  and  determine  any  claim  on  the  part  of  the  state  against 
the  claimant,  or  against  his  assignor  at  the  time  of  the  assignment;  and 
must  rendier  judgment  for- such  siuu  as  should  be  paid  by  or  to  the  state. 
But  the  board  has  no  jurisdiction  of  a  claim  submitted  by  law  to  any  other 
tribunal  or  officer  for  audit  or  determination  except  where  the  claim  is 
founded  upon  expre:?s  contract  and  such  claim,  or  some  part  thereof,  has 
been  rejected  by  such  tribunal  or  officer.  In  no  case  shall  any  liability 
be  implied  against  the  state,  and  no  award  shall  be  made  on  any  claim 
against  the  state  except  upon  such  legal  evidence  as  would  establish  liability 
against  an  individual  or  corporation  in  a  court  of  law  or  equity.  No 
claim  other  than  for  the  appropriation  of  land  shall  be  maintained  against 
the  state  unless  the  claimant  shall  within  six  months  after  such  claim 
sl^iall  have  accrued,  file  in  the  office  of  the  clerk  of  the  board  of  claims 
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and  with  the  attuniey-general  u  written  notice  of  intention  to  file  a 
claim  against  the  state,  stating  the  tinie  when,  and  the  place  where  such 
claim  arose  and  in  detail  the  nature  of  the  same,  which  notice  shall  be 
signed  and  verified  by  the  claimant  before  an  officer  authorized  to  ad- 
minister oaths.  The  attorney-general  may  require  any  person  filing  such 
a  notice  of  claim  for  any  cause  whatever  against  the  state  to  be  sworn 
before  him  ov  onse  of  hi«  deputies  diesigmaited  by  him  for  that  purpose 
within  the  county  of  the  claimant's  residence,  relating  to  such  claim,  and 
when  so  sworn  to  answer  orally  as  to  any  facts  relative  to  the  justness  of 
such  claim.  Wilful  false  swearing  before  the  attorney-general  or  deputy 
attorney-general  is  perjury  and  punishable  as  such.  Provided  further, 
that  nothing  herein  contained  shall  be  construed  to  allow  the  board  to 
hear  any  claim  which  as  between  citizens  of  the  state  would  be  barred  by 
lapse  of  time  or  of  any  claim  heretofore  accrued  and  of  which  the  said 
court  or  board  has  had  jurisdiction  and  whicli  was  barred  by  lapse  of 
time  at  the  date  when  this  section,  as  amended,  takes  effect.  Provided 
further,  that  the  l)oard  shall  have  jurisdiction,  and  may  hear  and  determine 
all  claims  accrued  and  actually  tiled  at  any  time  prior  to  the  time  that 
this  section,  as  amended,  takes  effect,  and  filed  within  two  years  from  the 
time  they  accrued,  though  no  notice  of  intention  to  file  was  given,  as  re- 
quired by  this  section,  if  such  claims  w'hen  filed  were  not  barred  by  lapse 
of  time  and  the  court  or  board  had  lurisdiction  and  authoritv  to  hear  and 
determine  the  same  except  for  the  lack  of  such  notice;  and  such  juris- 
diction shall  attach  without  refiling  or  previous  notice. 

Amended  by  chap.  545  of  1912.      (In  eftect  September  1,  1912.) 

Not«. — Th«  amendment  by  chap.   545   of   1912   changes  the  Court  of  Claims 
to  the  Board  of  Claims,  and  extends  Its  Jurisdiction  to  claims  previously  filed. 


a.  Contract. — Under  \  264,  as  It  was 
in  January,  1903»  the  court  of  claims 
bad  "jurisdiction  to  hear  and  determine 
a  priTEte  claim  against  the  state," 
where  such  claim  rested  on  a  legal  ob- 
ligation, except  "a  claim  submitted  by 
law  to  any  other  tribunal  or  officer  for 
audit  or  determination;"  the  court  had 
not  jurisdiction  to  hear  a  claim  against 
the  state  for  work  done  under  a  contract 
when  it  had  been  submitted  to  the 
comptroller  for  audit:  Quayle  v.  State 
of  New  York,  192  N.  Y.  47;  aff'g  124 
App.  Div.  81;   108  N.  Y.  Supp.  361. 

b.  I  264  provides  that  the  court  of 
claims  has  no  jurisdiction  of  claims  sub< 
ml  tied  by  law  to  any  other  tribunal  for 
audit;  a  special  act  is  not  required  to 
give  the  court  of  claims  jurisdiction  of  a 
claim  for  damages  consisting  in  loss  of 
profits  resulting  from  the  refusal  of  the 
state  to  perform  a  contract  lawfully 
made:  Quayle  v.  State  of  New  York, 
124  App.  Div.  81;  108  N.  Y.  Supp.  361; 
aff'd  192  N.  Y.  47. 

c.  Where  the  attorney-general  em- 
ploys counsel  to  assist  in  the   transac- 


tion of  legal  business,  the  claim  of  the 
latter  for  compensation  is  based  upon 
an  express  contract  and  the  court  of 
claims  has  jurisdiction  thereof:  Kirby 
V.  State  of  New  York,  68  Misc.  626;  125 
N.  Y.  Supp.  742. 

d.  Injunction. — The  court  of  claims 
has  jurisdiction  of  a  claim  made  by  an 
individual  again^  the  state  for  damages 
sustained  in  an  action  commenced  by  the 
state  for  an  injunction  and  in  which 
the  state  was  unsuccessful:  Herkimer 
Lumber  Co.  v.  State  of  N.  Y.,  73  Misc. 
501. 

e.  Involuntary  payment. — The  court 
of  claims  has  jurisdiction  of  a  claim 
made  by  a  corporation  for  money  invol- 
untarily paid  by  it  to  the  state:  Fifth 
Ave.  Coach  Co.  v.  State  of  N.  Y.,  73 
Misc.  498. 

f.  Lease. — ^Where  private  lands  are 
taken  by  the  state  for  canal  purposes, 
the  settlement  includes  all  damages,  and 
a  lease  is  not  a  claim  against  the  state 
but  against  the  fund  to 'be  paid;  the 
court  of  claims  has  no  jufisdlction  to 
determine  the  validity  of  the  lease  un- 
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less   the    lessee    consents:     Moroney   v. 
State  of  New  York,  67  Misc.  58. 

a.  Liability  of  state. — The  liability 
of  the  state  is  limited  to  cases  where  the 
facts  would  create  a  legal  liability  were 
the  same  established  in  a  court  of  jus- 
tice against  an  individual  or  corpora- 
tion: O'Bryan  v.  State  of  New  York, 
68  Misc.  618;  125  N.  Y.  Supp.  490. 

b.  Negligence. — The  court  of  claims 
had  jurisdiction  in  those  cases  where 
death  is  caused  by  a  wrongful  act,  neg- 
lect or  default  upon  the  part  of  the 
State;  and  the  right  to  prosecute  there- 
for is  not  confined  to  the  citizens  of  this 
state:  Burke  v.  State  of  New  York,  64 
Misc.  558;   119  N.  Y.  Supp.  1089. 


j  c.  Stamp  tax. — ^The  court  of  claims 
I  has  no  jurisdiction  of  an  action  to  re- 
cover the  value  of  stamps  purchased  and 
affixed  to  certificates  of  stock  prior  to 
the  time  when  chap.  414  of  1906,  im- 
posing such  stamp  tax.  was  declared 
to  be  unconstitutional:  Flower  v.  State 
of  New  York,  143  App.  Div.  871;  12S 
N.  Y.  Supp.  208. 

d.  Taxes. — An  action  for  moneys 
paid  in  taxes,  under  a  statute  after- 
ward declared  unconstitutional,  cannot 
be  maintained  in  the  court  of  claims: 
Flower  v.  State  of  New  York.,  65  Misc. 
145. 


§  265.    Rules  and  procedure. 

e.  Procedure. — ^The  court  of  claims 
is  required  to  state  separate  findings  of 
fact  and  conclusions  of  law;  the  court 
had  not  been  created  at  the  time  of  the 
enactment  of  §  3347,  subds.  4  and  7 
specifying  the  courts  required  to  comply 
with  the  provisions  of  §  1022,  but  was^ 
subsequently  established  by  chap.  36  of 
1897  as  amended  by  chap.  692  of  1906 
enacting  §  265  of  the  Code  of  Civil  Pro- 
cedure; therefore  the  same  practice 
should  be  pursued  in  the  court  of  claims 


as  in  the  supreme  court;  where  it  ap- 
pears that  such  findings  are  incomplete 
but  there  is  evidence  which  would  have 
warranted  the  court  of  claims  in  making 
findings,  in  addition  to  those  made, 
which  would  be  sufficient  to  sustain  the 
judgment,  it  is  the  duty  of  the  court  of 
appeals  to  infer  such  findings  in  support 
of  the  judgment:  Ostrander  v.  State  of 
New  York,  192  N.  Y.  415;  aff'g  126 
App.  Div.  938;  110  N.  Y.  Supp.  866. 


§  266.    Officers. 

The  board  of  claims  shall  appoint  and  may  at  pleasure  remove,  a  clerk, 
a  deputy  clerk,  and  a  stenographer  and  they  shall  perform  such  duties  as 
the  board  may  prescribe.  Before  entering  upon  the  duties  of  his  office, 
the  clerk  shall  make  and  file  in  the  office  of  the  comptroller,  a  bond  for 
the  faithful  performance  of  his  duties  in  an  amount  and  with  sufficient 
sureties  to  be  approved  by  at  least  two  of  the  commissioners,  which  ap- 
proval shall  be  indorsed  on  said  bond. 

Amended  by  chap.  586  of  1909,  and  chap.  856  of  1911. 

Xote.-^The  amendment  by  chap.  856  of  1911  changing  the  Court  of  Claims 
to  a  Board  of  Claims,  makes  no  change  in  Jurisdiction  or  procedure. 


§  268.    Sessions;  duty  of  sheriff. 

The  board  shall  hold  at  least  eight  sessions  each  year,  and  unless  other- 
wise ordered  by  the  board  shall  be  held  as  follows :  On  the  fourth  Monday 
of  January  at  the  capitol  in  Albany;  on  the  third  Monday  of  February 
at  the  city  of  Syracuse;  on  the  fourth  Monday  of  March  at  the  city  of 
TJtica;  on  the  fourth  Monday  of  April  at  the  capitol  at  Albany;  on  the 
fourth  Monday  of  May  at  the  city  of  Rochester;  on  the  third  Monday 
of  June  at  the  city  of  Buffalo;  on  the  fourth  Monday  of  September  at 
the  capitol  in  Albany ;  on  the  fourth  Monday  of  November  at  the  capitol 
at  Albany,  and  it  may  also  hold  adjourned  or  special  sessions  at  such  other 
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times  and  places  in  the  state  as  it  may  determine.  It  may  also  hold  a 
session  and  take  testimony  where  the  claimant  resides  or  where  the  claim 
is  alleged  to  have  arisen,  or  in  the  vicinity,  and  may  view  any  premises 
aflFected  by  the  proceedings,  and  in  case  of  any  appropriation  of  land  by 
the  state,  the  value  of  which  shall  exceed  five  hundred  dollars,  it  shall 
be  the  duty  of  the  board  to  view  the  premises  affected  by  the  appropriation. 
The  sheriff  of  any  county,  except  Albany,  shall  furnish  for  the  use  of  the 
board  suitable  rooms  in  the  court  house  of  his  county  for  any  session 
ordered  to  be  held  thereat  and  the  sheriff  of  any  county  shall  if  required 
attend  said  session.  His  fees  for  attendance  shall  be  paid  out  of  the  con- 
tingent fund  of  the  board  at  the  same  rate  as  for  attending  a  term  of  the 
supreme  court  in  that  county. 

Amended  by  chap.  856  af  1911.      (In  effect  July  31,  1911.) 

Note. — The  amendment  by  chap.  586   of  1911  changing  the  Court  of  Claims 
to  a  Board  of  Claims,  makes  no  change  in  jurisdiction  or  procedure. 


a.  Viewing  premises. — Commission- 
ers to  assess  damages  caused  to  abutting 
owners  by  a  change  of  grade  may  view 
the  premises  to  enable  them  to  under- 
stand and  apply  the  evidence  as  to  the 
amount  of  damages,  but  they  cannot  use 


knowledge  obtained  by  personal  inquiry 
and  such  error  affects  the  right  of  the 
relator  to  his  prejudice  within  the  mean- 
ing of  §  2140,  subd.  3:  People  ex  rel. 
City  of  N.  Y.  V.  Stillings,  138  App.  Div. 
168;   123  X.  Y.  Supp.  349. 


§  269.    Judgments. 

The  determination  of  the  court  upon  a  claim  shall  be  by  a  judgment  to  be 
entered  in  a  book  to  be  kept  by  the  clerk  for  that  purpose,  and  signed  and 
certified  by  him.  Within  ten  days  after  the  entry  of  the  judgment,  the 
clerk  shall  serve  a  certified  copy  thereof  on  the  claimant  or  his  attorney  and 
also  upon  the  attorney-general.  If  the  claim  arises  in  a  case  where  the  state 
seeks  to  appropriate  or  has  appropriated  land  for  a  public  use,  the  judgment 
shall  contain  a  description  of  such  land.  A  transcript  of  a  judgment  in 
favor  of  the  state,  certified  by  the  clerk  of  the  court,  may  be  filed  and  dock- 
eted in  the  clerk^s  office  of  any  county;  and  upon  being  so  docketed  shall 
become  and  be  a  lien  upon  the  property  of  the  claimant  in  that  county,  to 
the  same  extent  and  enforceable  by  execution  in  the  same  manner,  as  a 
judgment  of  the  supreme  court.  A  final  judgment  against  the  claimant  on 
any  claim  prosecuted  as  provided  in  this  article  shall  forever  bar  any  further 
claim  or  demand  against  the  state  arising  out  of  the  matters  involved  in 
the  controversy.  Interest  shall  be  allowed  on  each  judgment  of  the  court  of 
claims  from  the  date  thereof  until  the  twentieth  day  after  the  comptroller  is 
authorized  to  issue  his  warrant  for  the  payment  thereof  or  until  payment,  if 
payment  be  made  sooner.  But  no  such  judgment  shall  be  paid  until  there 
shall  be  filed  with  the  comptroller  a  copy  thereof  duly  certified  by  the  clerk  of 
the  court  of  claims  together  with  a  certificate  of  the  attorney-general  that 
no  appeal  from  such  judgment  has  been  or  will  be  taken  by  the  state,  and 
a  release  and  waiver  by  the  attorney  for  the  claimant  of  any  lien  for  services 
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upon  said  claimant's  cause  of  action,  claim,  award,  verdict,  report,  decision 
or  judgment  in  favor  of  said  claimant,  which  said  attorney  may  have  thereon 
under  and  by  virtue  of  section  four  hundred  and  seventy-five  of  the  judiciary 
law;  and  where  damages  are  awarded  for  the  permanent  appropriation  of 
land  for  a  public  use,  there  shall  also  be  filed  with  the  comptroller  a  satis- 
factory abstract  of  title  and  certificate  of  search  as  to  incumbrances,  showing 
the  person  demanding  such  damages  to  be  legally  entitled  thereto.  The 
provisions  of  this  section  as  to  limitation  of  interest  shall  not  apply,  how- 
ever, to  judgment  paid  from  the  various  trust  funds  or  sinking  funds  of  the 
state,  whicV  funds  shall  be  entitled  to  interest  until  the  twentieth  day  after 
an  appropriation  is  available  for  the  reimbursement  thereof  or  until  pay- 
ment, if  payment  be  sooner  made. 
Amended  by  chap.  65  of  1909. 


a.  Interest. — A  plaintiff  in  the  court 
of  claims  who,  having  recovered  against 
the  state  for  an  appropriation  of  her 
lands,  has  failed  to  file  with  the  comp- 
troller the  vouchers  and  other  papers 
required  by  S  269  is  only  entitled  to 
interest  for  twenty  days  after  her  re- 
covery,, where  the  comptroller  has  funds 
upon  which  he  could  have  drawn  a  war- 
rant for  the  payment  of  the  judgment; 
she  is  not  entitled  to  Interest  for  the 
period  covered  by  an  unsuccessful  ap- 


peal from  the  judgment  In  her  favor; 
although  §  269  requires  as  a  prerequis- 
ite to  payment  of  a  judgment  against 
the  state  that  a  certificate  of  the  attor- 
ney-general be  filed  stating  that  no  ap- 
peal will  be  taken,  a  plaintiff  who  has 
failed  to  notify  the  attorney-general  of 
her  judgment  so  as  to  limit  his  time  to 
appeal  gains  no  right  to  a  longer  period 
of  interest  because  such  certificate  was 
not  filed:  People  ex  rel  Evers  v.  Glynn, 
126  App.  Div.  519;  110  N.  Y.  Supp.  405. 


§  274.    Costs  not  to  be  taxed. 

Costs,  witnesses  fees  and  disbursements  shall  not  be  taxed,  nor  shall 
counsel  or  attorneys  fees  be  allowed  by  the  court  to  any  party.  The  said 
court  of  claims,  whenever  the  appraised  value  of  the  premises  appropriated 
shall  be  less  than  two  hundred  dollars,  shall  in  their  award  make  a  reason- 
able allowance  for  the  expense  of  procuring  the  abstract  of  title  and  certifi- 
cate of  search  as  to  incumbrances,  which  the  statutes  require  shall  be  fur- 
nished the  comptroller  before  payment  of  any  damages  which  may  be 
awarded  for  the  pennanent  appropriation  of  land  or  water. 

Amended  by  chap.  65  of  1909. 


b.  Eminent  domain. — The  general 
rule  applicable  to  legal  actions  and  pro- 
ceedings that  costs  and  disbursements 
are  not  recoverable  unless  allowed  by 
statute  is  not  applicable  to  proceedings 
taken  under  the  power  of  eminent  do- 
main: Brainord  v.  State  of  X.  Y.,  74 
Misc.  100. 


c-  Search. — A  claimant,  In  an  action 
to  recover  for  lands  appropriated  by  the 
staiC  for  a  canal,  is  required  to  file  a 
search  showing  his  title,  and  is  entitled 
to  the  cost  of  the  search  as  a  part  of  his 
damage:  Burchard  v.  State  of  New 
York,  128  App.  Div.  750;  113  N.  Y. 
Supp. 
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§  279.    Salary  of  commissioner  of  claims. 

Each  (•(niiun?si(jiier  of  claims  shall  receive  an  annual  compensation  at 
tlie  rate  of  ^s'lx  thousand  dollars,  payable  monthly,  and  the  sum  of  fifteen 
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hundred  dollars  J.nniially,  but  no  more,  on  account  of  pers=onal  expenses 
in  the  discharge  of  his  official  duties,  and  to  be  payable  monthly. 

Amended  by  chap.  684  of  1910,  and  chap.  856  of  1911.  (In  effect  July  31, 
1911.) 

Note. — ^The  amendment  by  chap.  856  of  1911  changing  the  Court  of  Claims 
to  a  Board  of  Claims,  makes  no  change  In  jurisdiction  or  procedure. 

S  280.    Salaries  of  officers  of  board  of  claims. 

Each  officer  of  the  board  of  claims  sliall  receive  an  annual  salary,  pay- 
able monthly,  and  other  compensation  as  follows: 

1.  The  clerk,  three  thousand  dollars. 

2.  The  deputy  clerk,  two  thousand  five  hundred  dollars. 

o.  The  stenographer,  two  thousand  five  hundred  dollars  and  five  cents 
a  folio  for  copies  of  minutes  and  tesjtimony  furnisrhed  at  the  reque^it  of 
the  claimant. 

4.  The  clerk  or  deputy  clerk  and  stenographer  shall  be  paid  their  actual 
expenses  while  in  the  discharge  of  their  respective  duties,  elsewhere  than 
in  the  city  of  Albany,  to  be  audited  by  the  board  and.  paid  from  the  con- 
tingent fund.  Xo  charge  shall  be  made  against  the  state  by  the  clerk  or 
the  stenographer  for  copies  of  minutes,  testimony  or  pa])ers,  furnished  to 
the  attorney-general  or  to  the  board  or  filed  in  the  office  of  the  clerk. 

Amended  by  chap.  856  of  1911.      (In  effect  Jul}'  31,  1911.) 

Note. — The  amendment  by  chap.  856  of  1911  changing  the  Court  of  Claims 
to  a  Board  of  Claims,  makes  no  change  in  jurisdiction  or  procedure. 

§  281.    Interpleader,  consolidation  and  new  parties. 


a.  Parties. — The  jurisdiction  of  the 
court  of  claims  to  order  the  bringing  in 
of  other  parties  is  by  §  281  limited  to 
cases    against    the    state    wherein    the 

§  315.    Jurisdiction. 


sovereign  power  has  consented  to  be 
sued:  Elmore  v.  Hamilton  Con.  Co.  v. 
State  of  N.  Y.  62  Misc.  58;  115  N.  Y. 
Supp.  1071. 


The  iurisclictioii  of  the  citv  court  of  the  citv  of  Xew  York  exteiuls  to 

y  *  t. 

the  followins:  cases: 


'rrs 


1.  An  action  against  a  natural  person,  or  airainst  a  foreign  or  domestic 
corporation,  ^vherein  the  complaint  clemanils  juHgnient  for  a  sum  of  money 
only,  or  to  recover  one  or  more  chattels,  with  or  without  tlamaues  for  the 
taking  or  detention  thereof. 

2.  An  action  to  foreclose  or  enforce  a  lien  upon  real  property  in  the 
city  of  Xew  York,  created  as  prescribed  by  statute,  in  favor  of  a  ])ers<)n, 
who  has  performed  labor  upon,  or  fumishe^l  nuiterials  to  be  use<l  in  the 
construction,  alteration  or  repair  of  a  building,  vault,  wharf,  fence,  or 
other  structure;  or  who  has  graded,  filled  in,  or  otherwise  improved,  a  lol 
of  land,  or  the  sidewalk  or  street  in  front  of  or  adjoining  a  lot  of  land. 
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3.  An  action  to  foreclose  or  enforce  a  lien,  for  a  sum  not  exceeding  five 
thousand  dollars,  exchisive  of  interest,  upon  one  or  more  cJiattels. 

4.  The  taking  and  entry  of  a  judgment,  upon  the  confession  of  one  or 
more  defendants,  where  the  sum,  for  which  judgment  is  confessed,  does 
not  exceed  five  thousand  dollars,  exclusive  of  interest  from  the  time  of 
making  the  statement,  upon  which  the  judgment  is  entered. 

Amended  by  chap.  569  of  1911.      (In  effect  September  1,  1911.) 

Note. — The  amendment  to  subd.  3  of  §  315  by  chap.  569  of  1911  raises  the 
limit  of  jurisdiction  from  $2,000  to  $5,000  in  actions  to  foreclose  or  enforce  a 
lien;  subd.  4  is  similarly  amended  as  to  confessioDs  of  Judgment. 


11.  City  court. — An  actioa  for  moneys 
had  and  received,  which  involyea  a  re- 
admlnistration  of  a  decedent's  estate 
w)iich  has  been  distributed  under  the 
decree  of  a  surrogate's  court,  demands 
the  exercise  of  equitable  powers  and 
cannot  be  maintained  in  the'  city  court 
of  the  city  of  New  York:  Ambrose  v. 
Reilly,  55  Misc.  502;  105  N.  Y.  Supp. 
1036. 

b.  Jurisdiction. — The  city  court  of 
the  city  of  New  York  has  no  Jurisdiction 
of  actions  against  the  city;  statutes  re- 
lating to  the  Jurisdiction  of  the  marine 
and  city  courts  of  the  city  of  New  York 
collated  and  discussed:  O'Connor  ▼. 
city  of  New  York,  191  App.  Div.  238; 
aff'g  120  App.  Div.  875. 

c.  New  trial. — ^When  the  city  court 
of  the  city  of  New  York  has,  without 
abusing  its  discretion,  granted  a  new 
trial  on  the  grounds  of  newly  discovered 
evidence  and  the  order  has  been  af- 
firmed by  the  appellate  term,  the  appel- 
late division  will  not  overrule  the  order: 


McCreery  Realty  Corporation  v.  Equi- 
table Nat.  Bank,  123  App.  Div.  368;  107 
N.  Y.  Supp.  1080. 

d.  Stockholder. — When  an  action  ta 
enforce  the  liability  of  a  stockholder  for 
the  debts  of  a  corporation  is  brought  in 
the  supreme  court,  and  the  defendant 
was  served  within  the  county  of  New 
York  and  the.  amount  clsdmed  by  the 
plaintiff  is  under  $250,  he  Is  not  entitled 
to  costs  on  the  opening  of  a  Judgment 
in  his  favor  taken  by  default:  Girbekian 
V.  Costikyan,  126  App.  Div.  812;  111  N. 
Y.  Supp.  243. 

e.  Irregularity  and  excuses  upon 
which  a  default  will  be  opened  ex- 
amined and  held  sufficient:  Johnson's 
Sons  V.  Buellesbach,  56  Misc.  442;  107 
N.  Y.  Supp.  6. 

f.  The  city  court  of  the  city  of  New 
York  has  Jurisdiction  of  an  action  by  a 
foreign  corporation  to  recover  Judgment 
for  a  sum  of  money  only:  Woodward  L. 
Co.  V.  General  S.  &  C.  Co.,  60  Misc.  367; 
113  N.  Y.  Supp.  628. 


§  316.    The  last  session  limited. 

The  jurisdiction  conferred  by  the  la?t  -ection  is  subject  to  the  following 
limitations  and  reirulations : 

1.  In  an  action  wherein  the  complaint  demands  judgment  for  a  sum 
of  money  only,  the  sum  for  which  judpnent  is  rendered  in  favor  of  the 
plaintiff,  cannot  excet^l  five  thousand  dollars,  exclusive  of  interest,  and 
coetf^  as  taxed;  exc<*pt  wheiv  it  is  brought  upon  a  IxHid  or  un-dertaking 
given  in  action  or  special  proceeding  in.  the  same  court,  or  l)efore  a  justice 
thereof;  or  to  recover  damages  for  a  breach  of  promise  of  marriage;  or 
where  it  is  a  marine  cause,  as  that  ex])ression  is  defined  in  the  next  section. 
Where  the  action  is  brought  upon  a  bond  or  other  contract  the  judgment 
must  Ix*  for  the  sum  actually  due,  without  regard  to  a  penalty  therein  con- 
tained ;  and  wliere  the  money  is  ])ayable  in  installments,  suc<*essive  actions 
may  be  brought  for  the  installments,  as  they  become  due. 
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2.  In  an  action  to  recover  one  or  more  chattels,  a  judgment  cannot  be 
rendered  in  favor  of  the  plaintiff,  for  a  chattel  or  chattels,  the  aggregate 
value  of  which  exceeds  five  thousand  dollars. 

Amended  by  chap.  569  of  1911.      (In  effect  September  1,  1911.) 

Note. — The  amendment  by  chap.  569  of  1911  raises  the  limit  of  jurisdiction 
to  render  Judgment,  in  actions  to  recover  money  only,  from  $2,000  to  $5,000. 

§  318.    Power  to  naturalize  aliens. 

The  court  shall  have  power  to  naturalize  aliens. 
From  chap.  389  of  1852,  part  of  §  10. 

Amended  by  chap.  569  of  1911.      (In  effect  September  1,  1911.) 

Note. — The  amendment  by  chap.  569  of  1911  gives  the  court  power  to 
naturalize  citizens;  as  the  law  existed  neither  the  court  not  its  justices  had 
such  power. 

§  323.    Justices  may  make  rules. 

The  justices  of  the  court,  or  a  majority  of  them,  may,  from  time  to  time, 
establish  rules  of  practice  for  the  court,  not  inconsistent  with  this  act,  or 
with  the  general  rules  of  practice,  established  as  prescribed  in  section  ninety- 
four  of  the  judiciary  law.  The  latter  govern  the  practice  in  the  court,  as 
far  as  they  are  applicable  thereto. 

Amended  by  chap.  65  of  1909. 

§  328.    New  York  city  courts. 

The  court  has  a  clerk  who  is  appointed,  and  may  be  removed,  by  the 
justices  thereof,  or  a  majority  of  them  for  cause  upon  charges  and  after 
a  hearing  after  notice,  and  who  A\M  receive  a  .salary  of  six  thousand 
dollars  per  annum.  The  justices  of  the  court  or  a  majority  of  them  must 
appoint,  and  may  remove,  .six  deputy  clerks  and  no«t  moi*e  tilian  twenty-one 
assistants,  and  a  stenographer  and  typewriter  operator  for  the  purpose  of 
copying  their  minutes  and  opinions  and  doing  such  other  confidential  work 
which  may  be  required  by  said  justices  or  the  clerk  of  the  court.  The 
clerk  is  responsible  for  the  faithful  discharge  of  his  duty  by  each  deputy 
clerk,  and  each  assistant  and  the  stenographer  and  tyfpewriter  operator. 
Each  deputy  clerk,  each,  assistant,  and  the  stenographer  an<l  typewTiter 
operator,  is  entitled  to  a  salary,  tixe<l  and  to  bo  paid  as  prescribed  by  law. 

Amended  by  chap.  579  of  1910,  chap.  173  of  1911,  and  chap.  466  of  1912. 
(In  effect  September  1,  1912.) 

Note. — The  amendment  by  chap.  466  of  1912  only  changed  the  number  of 
assistants  from  eighteen  to  twenty-one. 

§  333.    Official  oath;  interpreters. 

The  justices  of  the  court  or  a  majority  of  them,  from  time  to  time,  must 
appoint,  and  may  at  pleasure  remove,  three  o£Scial  interpreters  of  the  court, 
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who  are  entitled  to  a  salary,  fixed  and  to  be  paid  aa  prescribed  by  law. 
Before  entering  upon  their  official  duties,  the  clerk,  deputy  clerks,  assistant 
clerks,  stenographers,  interpreters  and  attendants  must  subscribe  and  file  in 
the  office  of  the  clerk  of  the  city  of  New  York,  the  constitutional  oath  of 
office.  Each  interpreter  must  attend  any  trial  or  special  term  of  the  court, 
where  his  services  are  required ;  and  the  justice  therein  presiding  shall  regn* 
late  his  attendance  thereat. 
Amended  bv  chap.  387  of  1909. 

§  334.    Id.,  penalty  for  misconduct. 

Now  §  1634,  Penal  Law,  chap.  88  of  1909,  and  not  changed. 

§  335.    The  justices  must  appoint  attendants. 

The  justices  of  the  court  or  a  majority  of  them  must  appoint,  and  may 
at  pleasure  remove,  sss  many  atton<lants  upon  the  court  as  tliey  deem 
necessary,  not  exceeding  twenty-five.  Hie  justices  of  the  court,  or  a 
majority  of  them,  may  regulate  their  attendance.  Each  attendant  is  en- 
titled to  a  salary  fixed,  and  to  be  paid  as  prescribed  by  law. 

Amended  by  chap.  466  of  1912.      (In  elTect  September  1,  1912.) 

Note. — The  amendment  by  chap.  389  of  1912  only  changed  the  number  of 
attendants  from  twenty-two  to  twenty-five. 

§  338.    What  mandates  may  be  executed  without  the  city. 

A  mandate  of  the  court  can  be  executed  only  within  the  city  of  IS'ew  York, 
except  as  follows*: 

1.  An  execution  upon  a  judgment  rendered  therein,  for  a  sum  exceeding 
twenty-five  dollars,  may  be  issued  out  of  the  court,  tested  in  the  name  of 
the  chief  justice  thereof,  to  the  sheriff  of  any  county,  wherein  the  judgment 
has  been  duly  docketed. 

2.  A  subpoena  may  be  served  within  either  of  the  counties  of  Richmond, 
Elings,  Queens,  or  Westchester. 

3.  A  warrant  to  apprehend  a  witness  for  a  failure  to  obey  a  subpoena, 
may  be  executed  by  the  sheriff  of  the  city  and  county  of  New  York,  or  a 
marshal  of  tliat  city,  within  either  of  those  counties. 

4.  An  order  duly  made,  in  an  action  or  special  proceeding  pending  in 
the  court,  requiring  the  performance  of  an  act  by  a  party  thereto,  or  by  an 
officer,  may  be  served  upon  a  person  bound  to  obey  the  order,  and  his  obedi- 
ence thereto  may  be  required  in  any  part  of  the  state. 

5.  An  order  to  show  cause,  why  a  person  should  not  be  punished  for  a 
contempt  of  the  court,  may  be  served  by  any  person  in  any  part  of  the  state. 
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6.  A  warrant  to  apprehend,  and  bring  before  the  court,  a  person 
charged  with  such  a  contempt,  may  be  executed  by  the  sheriff  of  the  city  and 
county  of  New  York,  or  a  marshal  of  that  city,  in  any  part  of  the  state. 

From  L.  1875,  c.  479,  {  40. 
Amended  by  chap.  538  of  1910. 


a.  By  chap.  378  of  1897,  §  1345, 
chap.  466  of  1901,  f  1345,  charter  of 
New  York  city,  the  word  "city"  means 


the  city  of  New  York  as  it  existed  prior 
to  January  1,  1898  be! ore  its  consolida- 
tion with  Brooklyn,  etc. 


§  339-a.    Destruction  of  records  and  papers. 

The  justices  of  the  city  court,  or  a  majority  of  them,  may,  upon  petition 
of  the  clerk  of  such  court,  by  order  made  at  any  term  thereof,  direct  the 
clerk  of  the  court  to  destroy  any  records  or  papers  deposited  or  filed  in 
his  office  which  the  justices  of  the  court  or  a  majority  of  them  conclude 
to  lie  no  longer  necessary  for  any  purpose  whatsoever. 

Amended  by  chap.  515  of  1912.      (In  effect  September  1,  1912.) 


§  340.    Jurisdiction. 

The  jurisdiction  of  each  county  court  extends  to  the  following  actions  and 
special  proceedings,  in  addition  to  the  jurisdiction,  power,  and  authority, 
conferred  upon  a  county  court,  in  a  particular  case,  by  special  statutory 
provisions : 

1.  To  an  action  for  the  partition  of  real  property ;  for  dower ;  for  the 
foreclosure,  redemption  or  satisfaction  of  a  mortgage  upon  real  property; 
or  to  procure  a  judgment  requiring  a  specific  performance  of  a  contract, 
relating  to  real  property;  where  the  real  property,  to  which  the  action 
relates,  is  situated  within  the  county ;  or  to  foreclose  a  lien  upon  a  chattel, 
in  a  case  specified  in  section  two  himdred  and  six  of  the  lien  law,  where  the 
lien  does  not  exceed  one  thousand  dollars  in  amount,  and  the  chattel  is 
found  within  the  county. 

2.  To  an  action  in  favor  of  the  executor,  administrator  or  assignee  of  a 
judgment  creditor,  or  in  a  proper  case,  in  favor  of  the  judgment  creditor, 
to  recover  a  judgment  for  money  remaining  due  upon  a  judgment  rendered 
in  the  same  court. 

3.  To  an  action  for  any  other  cause,  where  the  defendant  is,  or,  if  there 
are  two  or  more  defendants,  where  all  of  them  are,  at  the  time  of  the  com- 
mencement of  the  action,  residents  of  the  county,  and  wherein  the  complaint 
demands  judgment  for  a  sum  of  money  only,  not  exceeding  two  thousand 
dollars; -or  to  recover  one  or  more  chattels,  the  aggregate  value  of  which 
does  not  exceed  one  thousand  dollars,  with  or  without  damages  for  the 
taking  or  detention  thereof. 
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4.  To  the  custody  of  the  person  and  the  care  of  the  property,  concur- 
rently with  the  supreme  court,  of  a  resident  of  the  county,  who  is  incom- 
petent to  manage  his  affairs,  by  reason  of  lunacy,  idiocy,  or  habitual 
drunkenness;  or  imbecility  arising  from  old  age  or  loss  of  memory  and 
understanding  or  other  cause;  and  to  every  special  proceeding,  which  the 
supreme  court  has  jurisdiction  to  entertain,  for  the  appointment  of  a  com- 
mittee of  the  person  or  of  the  property  of  such  an  incompetent  person  or 
for  the  sale  or  other  disposition  of  the  real  property  situated  within  the 
county  of  a  person,  wherever  resident,  who  is  so  incompetent  for  either  of 
the  reasons  aforesaid,  or  who  is  an  infant ;  or  for  the  sale  or  odier  disposi- 
tion of  the  real  property,  situated  within  the  county  of  a  domestic  religious 
corporation. 

From  Co.  Proc,  §  30,  subd.  1;  L.  1870,  c.  467,  §  1;  L.  1864,  c.  543.    Amended  by 
L.  1877,  c.  416;  L.  1895,  c.  946  (in  effect  Jan.  1,  1896). 

Subd.  1  amended  by  chap.  65  of  1909;  subd.  4  amended  by  chap.  123  of  1910. 


a.  Appeal.- -There  is  no  appeal  be- 
yond the  county  court  from  the  decision 
of  the  town  supervisor  adverse  to  a  pro- 
position to  incorporate  as  a  village 
under  the  statute:  Matter  of  Village  of 
Cedarhurst,  121  App.  Div.  576;  106  N. 
Y.  Supp.  275. 

b.  CJity  of  New  York. — The  city  of 
New  York  is  not  a  resident  of  the  county 
of  Kings  within  the  meaning  of  fi  340, 
or  of  fi  14  of  article  6  of  the  State 
Constitution,  and  one  bringing  an  ac- 
tion in  the  Supreme  Court  of  the  county 
of  Kings  against  the  city  of  New  York 
is  not  debarred  under  subdivision  5  of 
§  3228,  from  recovering  costs,  because 
he  recovers  less  than  $500:  Maisch  v. 
City  of  New  York,  127  App.  Div.  424; 
111  N.  Y.  Supp.  645. 

c.  Complaint. — As  the  county  court 
is  one  of  limited  jurisdiction,  the  com- 
plaint must  allege  the  necessary  juris- 
dictional facts:  Curran  v.  Arp,  No.  1, 
141  App.  Div.  38;   125  N.  Y.  Supp.  758. 

d.  Foreclosure. — The  power  to  fore- 
close a  mortgage  does  not  include  the 
power  to  reform  it;  a  county  court  has 
no  jurisdiction  under  8  348  to  reform  a 
mortgage:  Heburn  v.  Reynolds,  73  Misc. 
73. 

e.  Non-residents. — Jurisdiction  can- 
not be  conferred  by  consent  of  parties 
on  the  county  court  to  entertain  an 
action  to  recover  money  only  against  a 
defendant  who  is  not  a  resident  of  the 
county;  though  a  complaint  in  such  an 
action  alleges  the  residence  of  the  de- 


fendant without  the  county,  objection 
to  the  defect  must  be  taken  by  answer, 
or  it  is  waived,  and  the  court  may  take 
jurisdiction,  if  in  fact  he  is  a  resident, 
and  may  receive  evidence  thereof  and 
permit  an  amendment  of  the  complaint: 
People  V.  Bailey,  136  App.  Div.  130. 

f.  Residence — The  county  court  hav- 
ing jurisdiction  of  an  action  to  re- 
cover money  only  when  the  defendant 
resides  in  the  county,  the  complaint  in 
order  to  state  a  cause  of  action  must 
allege  that  the  defendant  is  a  resident; 
but  when  the  defendant  was  served  in 
the  county  and  is  in  fact  a  resident 
thereof  the  court  obtains  jurisdiction  to 
allow  an  amendment  curing  the  failure 
to  allege  residence:  Henneke  v.  Schmidt, 
121  App.  Div.  516;  106  N.  Y.  Supp. 
138. 

g.  In  an  action  for  conversion 
brought  In  a  county  court,  defendant's 
residence  within  the  county  at  the  com- 
mencement of  the  action  must  appear 
affirmatively  and  cannot  be  waived: 
Dakin  v.  Elmore,  68  Misc.  423;  125  X. 
Y.  Supp.  44. 

h.  Real  property. — ^The  county  court 
has  jurisdiction  of  an  action  by  a  vendee 
in  possession  of  real  property  situated 
within  the  county  against  the  vendor 
for  cutting  and  selling  hay  and  timber 
standing  thereon;  and  in  such  action 
It  may  award  the  premises  to  the  de- 
fendant for  breach  of  the  contract  by 
the  vendee:  Andrews  v.  Horton,  66 
Misc.    66. 


§  341.    County  courts. 

For  the  purpose  of  determining  the  jurisdiction  of  a  county  court,  in 
either  of  the  cases  specified  in  the  last  section,  a  domestic  corporation  or 
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joint  stock  association,  whose  principal  place  of  business  is  established, 
by  or  pursuant  to  a  statute,  or  by  its  articles  of  association,  or  whose 
principal  place  of  business  or  any  part  of  its  plant  or  plants,  shops,  factories 
or  offices  is  actually  located  within  the  county,  or  in  case  of  a  railroad 
corporation  where  any  portion  of  the  road  operated  by  it  is  within  the 
county,  it  is  deemed  a  resident  of  the  county;  and  personal  service  of  a 
summons,  made  within  the  county,  as  prescribed  in  this  act,  or  personal 
service  of  a  mandate,  whereby  a  special  proceeding  is  commenced,  made 
"within  the  county,  as  prescribed  in  this  act  for  personal  service  of  a 
summons,  is  sufficient  service  thereof  upon  a  domestic  corporation  wherever 
it  is  located. 

Amended  by  chap.  68  of  1911.      (In  effect  September  1,  1911.) 

Note. — ^The  amendment  by  chap.  68  of  1911  makes  a  corporation,  whose 
principal  place  of  business  or  any  part  of  whose  plant  is  situated  within  the 
county,  a  resident  thereof. 

§  341 .    Domestic  corporation,  etc.,  when  deenned  resident,  etc. 


a.  Mnnicipal  corporation. — A  muni- 
cipal corporation  is  included  in  the  term 
"  domestic  corporations "  as  used  in 
11  341  and  431,  and  its  residence  is  de- 


termined by  its  principal  place  of  busi- 
ness: Maisch  ▼.  City  of  New  York,  127 
App.  Div.  424;   111  N.  Y.  Supp.  645. 


§  342.    Papers  to  be  filed;  notice  to  defendant. 

See  §§15  and  22,  Judiciary  Law,  Judge  not  to  sit  where  he  is  a  party,  etc. 

§  348.    When  jurisdiction,  etc.,  co-extensive  with  supreme  court. 


b.  Reformation  of  mortgage. — The 
power  to  foreclose  a  mortgage  does  not 
include  the  power  to  reform  it;  a  county 


court  has  no  jurisdiction  under  §  348 
to  reform  a  mortgage:  Heburn  r. 
Reynolds,  73  Misc.  73. 


§  355.    County  court  when  open;  terms  thereof. 

Part  now  §§  190  and  191,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

§  190.  TERMS  OF  COUNTY  COURT.— 1.  The  county  Judge  must,  from  time 
to  time,  appoint  the  times  and  places  for  holding  terms  of  his  court 

2.  At  least  two  terms,  for  the  trial  of  issues  of  law  or  of  fact,  must  be  appointed 
to  be  held  in  each  year. 

3.  Each  term  may  continue  as  long  as  the  county  Judge  deems  necessary. 

4.  The  county  Judge  may,  by  a  new  appointment,  change  the  day  appointed  for 
holding  a  term,  or  appoint  one  or  more  additional  terms,  or  dispense  with  the  hold- 
ing of  a  term,  without  affecting  any  other  term  or  terms  theretofore  appointed  to 
be  held. 

I  191.  PLACE  OF  HOLDING  TERMS  OF  COUNTY  COURT.— Each  term  must 
be  held  at  the  place  designated  by  statute  for  that  purpose;  except  that  the  county 
Judge  may,  from  time  to  time,  adjourn  a  term  to  any  place  within  the  county,  for 
the  hearing  and  decision  of  motions  and  appeals,  and  trials  and  other  proceedings 
without  a  Jury;  and  may  appoint  as  many  terms  as  he  thinks  proper  to  be  held, 
either  at  the  court-house  or  elsewhere  in  the  county,  for  the  same  purpose. 

Remainder,  {  355,  Code  Civ.  Pi-o. 
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I  355.  COUNTY  COURT  SESSIONS  AND  TERMS.— The  county  court  is  always 
open  (or  the  transaction  of  any  business,  for  which  notice  is  not  required  to  be 
given  to  an  adverse  party,  except  where  it  is  specially  prescribed  by  law,  that  the 
business  must  be  done  at  a  stated  term. 

Amended  by  chap.  65  of  1909. 

§  356.    Notice  of  appointment  to  be  published. 

Last  sentence  {240,  subd.  20,  County  Law,  ohap.  16  of  1909,  and  not  chan^d 
in  substance. 

Remainder,  {192,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

I  192.  APPOINTMENT  OF  TERM  TO  BE  FILED  WITH  COUNTY  CLERK 
AND  PUBLISHED. — ^Each  appointment,  made  as  prescribed  in  sections  one  hundred 
and  ninety  and  one  hundred  and  ninety-one  of  this  chapter,  must  be  filed  in  the 
county  clerk's  office,  and  a  copy  thereof  published,  at  least  once  in  each  week,  for 
three  successive  weeks  before  a  term  is  held,  changed,  or  dispensed  with,  by  virtue 
thereof,  in  the  newspaper  in  the  city  of  Albany,  designated  pursuant  to  section 
eighty-two  of  the  executive  law,  and  also  in  at  least  one  newspaper,  published  in 
the  county,  and  as  many  additional  newspapers,  published  therein,  as  the  county 
Judge  prescribes. 

Section  now  as  added  by  chap.  65  of  1909,  viz.: 

§  356.  POWER  OF  COUNTY  JUDGE  WHEN  HOLDING  COURT  IN  ANOTHER 
COUNTY. — During  the  period  that  any  county  judge  shall  be  in  a  county  other  than 
his  own,  for  the  purpose  of  holding  courts  therein,  he  may  exercise  all  the  powers 
and  perform  all  the  duties  of  the  county  judge  of  such  other  county,  which  said 
last  mentioned  judge  is  by  law  authorized  to  exercise  and  perform  out  of  court  or 
in  vacation;  provided,  however,  that  nothing  herein  contained  shall  empower  him 
to  perform  the  duties  of  surrogate  in  such  other  county. 

From  L.  1877,  chap.  11,  {  1. 

Added  by  chap.  65  of  1909. 

§  357.    Jurors,  how  drawn  and  notified. 

Now  §§  533  and  541,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

I  533.  JURORS  FOR  TERMS  OF  COUNTY  COURT  MUST  BE  DRAWN  AS 
FOR  TRIAL  TERM  SUPREME  COURT.— Jurors  for  the  terms  of  the  county  courts 
at  which  issues  of  fact  are  triable  by  jury,  must  be  drawn  in  the  same  manner  as 
for  a  trial  term  of  the  supreme  court. 

I  541.  JURORS  FOR  TERMS  OF  COUNTY  COURT  NOTIFIED  AS  FOR  TERM 
OF  SUPREME  COURT. — ^Jurors  for  the  terms  of  the  county  court,  at  which  issues 
of  fact  are  triable  by  jury,  must  be  notified  in  the  same  manner  as  for  a  trial  term 
of  the  supreme  court 

§  358.    Stenographers  for  county  courts. 

Words  *'  and  when  said  board  "  through  "  by  the  county  judge  "  now  {197,  subd.  4» 
Judiciary  Law,  chap.  35  of  1909,  viz.: 

4.  When  the  board  of  supervisors  of  any  county  except  Kings,  Queens,  LiTlngston,. 
Monroe,  Cortland,  Oswego,  Westchester,  Onondaga,  Albany,  Erie,  Oneida,  Rensselaer 
and  Niagara,  shall  provide  for  the  employment  of  a  stenographer  for  the  county 
court  thereof,  the  stenographer  shall  be  appointed  by  the  county  judge. 

Remainder  now  §  12,  subd.  24,  County  Law,  chap.  16  of  1909,  and  not  changed. 
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§  359.  Stenographers  for  county  courts  in  Kings,  Queens  and  Rich- 
mond counties. 

Now  H  196,  197,  subd.  3,  285,  318,  subd.  4,  and  319,  subd.  4,  Judiciary  Law, 
€liap.  35  of  1909,  Tiz.: 

I  196.  APPOINTMENT  OF  CONFIDENTIAL  CLERKS  BY  COUNTY  JTJDGB3 
OF  KINGS,  QUEENS  AND  MONROE  COUNTIES.— Each  of  the  county  judges  of 
the  counties  of  Kings,  Queens  and  Monroe  shall  appoint  a  confidential  clerk,  such 
clerks  to  be  exempt  from  competitive  examination,  and  their  fitness  and  qualifica- 
tions for  the  oflice  shall  be  approved  by  the  judge  making  the  appointment 

Amended  by  chap.  562  of  1909. 

I  197,  subd.  3.  The  county  judges  of  the  county  of  Kings,  from  time  to  time, 
must  appoint,  and  may  at  pleasure  remove,  two  stenographers  to  be  attached  to  the 
county  court  of  the  county  of  Kings,  and  the  county  judge  of  the  county  of  Queens, 
from  time  to  time,  must  appoint,  and  may  at  pleasure  remove,  one  stenographer 
to  be  attached  to  the  county  court  of  the  county  of  Queens,  and  the  county  judge  of 
the  county  of  Richmond,  from  Ume  to  time  may  appoint,  and  may  at  pleasure 
remove,  one  stenographer  to  be  attached  to  the  county  court  of  the  county  of 
Richmond. 

I  285.  SALARY  OF  CONFIE^NTIAL  CLERKS  TO  COUNTY  JUDGES  OF 
KINGS,  QUEE2NS  AND  MONROE  COUNTIES.— Each  of  the  confidenUal  clerks 
appointed  pursuant  to  section  one  hundred  and  ninety-six  of  this  chapter,  by  the 
county  judges  of  Kings  and  Queens  counties  shall  receive  a  salary  not  to  exceed  two 
thousand  dollars  per  annum,  to  be  paid  by  the  comptroller  of  the  city  of  New  York, 
in  equal  monthly  installments. 

The  confidential  clerk  appointed  pursuant  to  said  section  by  the  coimty  judge  of 
Monroe  county  shall  receive  a  salary  not  to  exceed  fifteen  hundred  dollars  per 
annum,  to  be  paid  by  the  treasurer  of  the  county  of  Monroe,  in  equal  monthly 
Installments. 

Amended  by  chap.  563  of  1909. 

I  318,  subd.  4.  Each  of  the  stenographers  appointed  in  the  county  court  of 
Kings,  Queens  and  Richmond  counties  as  prescribed  in  section  one  hundred  and 
ninety-seven  of  this  chapter,  may,  with  the  consent  of  the  county  judges,  appoint 
an  assistant  stenographer,  to  aid  him  in  the  discharge  of  his  duties,  whose  com- 
pensation shall  be  paid  by  the  stenographer  appointing  him,  and  is  not  a  county 
charge. 

I  319,  subd.  4.  Each  of  the  stenographers  appointed  in  the  county  court  of 
Kings,  Queens  and  Richmond  counties  shall  receive  a  salary  of  three  thousand 
dollara  per  annum,  to  be  paid  in  equal  monthly  installments. 

§  360.  Interpreters  for  county  court  and  surrogate's  court  in  King's 
pounty. 

Part  of  section  relating  to  surrogate  remains  as  |  2513a,  Code  Civ.  Pro. 
Remainder  {§  198,  382-385,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

i  198.  APPOINTMENT  OF  INTERPRETERS  BY  COUNTY  JUDGES  OF 
KINGS  COUNTY. — ^The  county  judges  of  Kings  county  must  from  time  to  time 
appoint  and  may  at  pleasure  remove  an  interpreter  to  be  attached  to  the  county 
court  of  said  county.  The  said  county  judges  of  Kings  county  shall  also  appoint 
and  at  pleasure  remove  an  interpreter  of  the  Slavonic  languages. 
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f  382.  SALARY  OP  INTERPRETERS  IN  COUNTY  COURT  OF  KINGS 
COUNTY. — ^Each  interpreter  appointed  by  the  county  Judges  of  Kings  county  shall 
receive  a  salary  of  eighteen  hundred  dollars  per  annum  to  be  paid  by  the  comptroller 
of  the  city  of  New  York,  in  monthly  installments. 

f  383.  SALARY  OF  INTERPRETER  OF  SLAVONIC  LANGUAGES  IN 
COUNTY  COURT  OF  KINGS  COUNTY.— The  interpreter  of  the  Slavonic  languages 
appointed  by  the  county  Judges  of  Kings  county  shall  receive  a  salary  of  eighteen 
hundred  dollars  per  annum  to  be  paid  by  the  comptroller  of  the  city  of  New  York, 
in  monthly  installments. 

I  384.  OATH  OF  INTERPRETERS  IN  COUNTY  COURT  OF  KINGS  COUNTY.— 
Each  interpreter  appointed  by  the  county  Judges  of  Kings  county,  shall,  before 
entering  upon  his  duties,  file  in  the  office  of  the  clerk  of  the  county  of  Kings  the 
constitutional  oath  of  office  in  which  there  shall  also  be  incori)orated,  language  to 
the  effect  that  he  will  fully  and  correctly  interpret  and  translate  each  question 
propounded  through  him  to  a  witness  and  each  answer  thereto  in  said  courts. 

8  385.  COMPENSATION  OF  INTERPRETERS  IN  KINGS  COUNTY  TO  BE 
PAID  FROM  COURT  FUNDS.—  The  compensation  for  the  interpreters  appointed  in 
the  county  court  in  Kings  county,  shall  be  taken  out  of  the  amount  appropriated 
for  the  support  of  the  said  county  court  or  from  any  other  contingent  city  fund. 

§  361.    Stenographers. 

Now  §§  197,  subds.  1,  2,  5,  §  318,  subds.  1,  2  and  3,  |  319,  subds.  1,  2,  3,  5-9, 
Judiciary  Law,  chap.  35  of  1909,  viz.: 

8  197.  APPOINTMENT  OF  STENOGRAPHERS  OF  COUNTY  COURTS.— 1.  The 
county  Judge  in  either  of  the  counties  of  Livingston,  Onondaga,  Oswego  or  Cortland, 
where  issues  of  fact  are  triable,  may  employ  a  stenog^rapher  to  take  stenographic 
notes  upon  trial  thereat 

2.  The  county  Judge  in  each  of  the  counties  of  Albany,  Erie,  Monroe,  Oneida, 
Rensselaer,  Jefferson  and  Niagara  may  appoint  and  at  pleasure  remove  a  stenogra- 
pher of  said  court. 

Amended  by  chap.  561  of  1909. 

5.  In  any  county  in  which  there  is  a  special  county  Judge  and  the  official  stenog- 
rapher of  such  county  is  engaged  in  the  performance  of  his  duties  as  such,  or  shall 
be  necessarily  absent  with  the  consent  of  the  Judge  thereof,  the  county  Judge,  or 
special  county  Judge  may,  in  his  discretion  employ  a  stenographer. 

§  318.  STENOGRAPHERS  OF  COUNTY  COURTS.— 1.  The  stenographer  of 
the  county  court  of  each  of  the  counties  of  Albany,  Erie,  Monroe,  Oneida,  Rens- 
selaer, Jefferson  and  Niagara  must  attend  each  term  of  the  said  court  where  issues 
of  fact  in  civil  and  criminal  cases  are  triable.  The  stenographers  of  the  county 
court  of  Kings  and  Queens  counties  must  attend  each  term  of  said  court. 

The  stenographer  of  the  county  court  of  Jefferson  county  shall  as  a  part  of  hl^ 
official  duties  also  act  as  stenographer  to  the  grand  Jury  of  said  county,  and  shall, 
at  the  request  of  the  district  attorney,  attend  preliminary  hearings  in  criminal  casea 
prior  to  the  action  of  the  grand  Jury  thereupon. 

Amended  by  chap.  561  of  1909. 

2.  The  stenographers  appointed  in  the  various  counties  specified  in  subdivisiou 
two  of  section  one  hundred  and  ninety-seven  of  this  chapter,  shall  also  report  and 
transcribe  opinions  for  the  said  county  Judges,  as  well  as  special  proceedings  where 
a  stenographer  is  required,  without  additional  compensation. 


69  [§  361 

3.  The  stenographer  of  the  county  court  of  Niagara  county  shall  within  twenty 
days  after  notice  by  a  party  that  he  intends  to  appeal,  make  a  case  and  exceptions 
or  bill  of  exceptions  in  a  civil  or  criminal  action,  or  that  briefs  are  to  be  made  or 
arguments  prepared  in  an  action  tried  before  the  court  without  a  Jury,  file  with 
the  clerk  of  said  county  a  transcript  of  the  minutes  taken  by  him  upon  such  trial. 

I  319.  COMPENSATION  OF  STENOGRAPHERS  OF  COUNTY  COURTS.— 
1.  The  stenographer  of  the  county  court  of  each  of  the  counties  of  Livingston, 
Onondaga,  Oswego  and  Cortland,  is  entitled  to  a  compensation,  to  be  certified  by 
the  Judge,  not  exceeding  ten  dollars  for  each  day's  attendance  at  the  request  of  the 
Judge.  The  stenographer's  compensation  Is  a  charge  upon  the  county,  and  in  the 
county  of  Livingston  may  be  audited,  allowed  and  paid  as  other  county  charges; 
and  in  the  counties  of  Onondaga,  Oswego  and  Cortland  must  be  paid  by  the  county 
treasurer  on  an  order  of  the  court,  granted  on  the  affidavit  of  the  stenographer, 
and  the  certificate  of  the  Judge  that  the  services  were  rendered. 

2.  The  stenographer  of  the  county  court  of  Albany  county  shall  receive  a  salary 
of  sixteen  hundred  dollars  per  annum,  together  with  his  necessary  expenses  for 
stationery  to  be  paid  by  the  treasurer  of  said  county  of  Albany,  in  equal  monthly 
installments  on  the  certificate  of  said  Judge  of  Albany  county  that  the  services  have 
been  actually  performed,  or  the  expenses  necessarily  incurred. 

3.  The  stenographer  of  the  county  court  of  Erie  county  shall  receive  a  salary  of 
twenty-one  hundred  dollars  per  annum,  together  with  his  necessary  expenses  for 
stationery  to  be  paid  by  the  treasurer  of  said  county  of  Erie,  in  equal  monthly 
installments  on  the  certificate  of  said  Judge  of  Erie  county  that  the  services  have 
been  actually  performed,  or  the  expenses  necessarily  incurred. 

§  319,  subd.  5.  The  stenographer  of  the  county  court  of  Monroe  county  shall 
receive  a  salary  of  twenty-five  hundred  dollars  per  annum,  together  with  his  neces- 
sary expenses  for  stationery  to  be  paid  by  the  treasurer  of  said  county  of  Monroe 
in  equal  monthly  installments  in  the  same  manner  that  the  salaries  of  other  officials 
of  said  county  are  audited,  allowed  and  paid. 

Amended  by  chap.  560  of  1909. 

6.  The  stenographer  of  the  county  court  of  Niagara  county  shall  receive  a  com- 
pensation of  not  to  exceed  ten  dollars  for  each  day's  attendance,  to  be  paid  by  the 
treasurer  of  said  county  of  Niagara  on  the  affidavit  of  the  stenographer  and  certifi- 
cate of  the  judge  that  the  services  have  been  actually  performed.  The  stenographer 
of  the  county  court  of  Niagara  county  shall  be  entitled  to  six  cents  for  each  one 
hundred  words  of  the  transcript  of  his  minutes  taken  upon  a  trial,  and  filed  by  him 
pursuant  to  section  three  hundred  and  eighteen,  which  shall  be  certified  to  by  the 
Judge  holding  the  court  at  which  such  trial  took  place.  Such  sum  so  certified  shall 
be  paid  by  the  county  treasurer  of  said  county  upon  presentation  of  such  certificate. 

7.  The  stenographer  of  the  county  court  of  Oneida  county  shall  receive  a  salary 
of  fifteen  hundred  dollars  per  annum,  together  with  his  necessary  expenses  for 
stationery  to  be  paid  by  the  treasurer  of  the  said  county  of  Oneida  in  equal  monthly 
installments  on  the  certificate  of  the  said  Judge  of  Oneida  county  that  the  services 
have  been  actually  performed  or  the  expenses  necessarily  incurred. 

§  8.  The  stenographer  of  the  county  court  of  Rensselaer  county  shall  receive  a 
salary  to  be  fixed  by  the  board  of  supervisors  of  said  county  on  the  recommendation 
of  the  county  Judge,  together  with  his  necessary  expenses  for  stationery  to  be  paid 
by  the  treasurer  of  said  county  of  Rensselaer  In  equal  monthly  installments  in  the 
same  manner  thai  the  salaries  of  the  other  officials  of  said  county  are  audited, 
allowed  and  paid.  The  stenographer  of  the  county  court  of  Jefferson  county  shall 
receive  a  salary  of  twelve  hundred  dollars  per  annum,  together  with  his  necessary 
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expenses  for  stationery,  to  be  paid  by  the  treasurer  of  the  said  county  of  Jefferson 
in  equal  monthly  installments  on  the  certllicate  of  the  county  Judge  of  Jefferson 
county  that  the  services  have  been  actually  performed  or  the  expenses  necessarily 
Incurred. 

Amended  by  chap.  561  of  1909  and  chap.  359  of  1910. 

9.  A  stenographer  appointed,  pursuant  to  subdivision  five  of  section  one  hun- 
dred and  ninety-seven  of  this  chapter,  in  any  county  in  which  there  is  a  special 
county  Judge,  and  the  official  stenographer  of  such  county  is  engaged  in  the  per- 
formance of  his  duties  as  such,  or  shall  be  necessarily  absent  with  the  consent  of 
the  Judge  thereof,  shall  be  paid  such  compensation  as  the  Judge  shall  by  his  cer- 
tificate fix,  not  to  exceed  ten  dollars  for  each  day's  attendance.  The  sum  so  fixed 
Is  a  charge  upon  the  county,  and  may  be  audited,  allowed  and  paid  as  other  county 
charges. 


§  362.   When  the  people  will  not  sue. 


a.  Judgment. — ^Where  an  action  on  a 
Judgment  was  commenced  18  years 
after  the  original  Judgment,  the  only 
provision,  §f  362,  415,  which  can  apply 
Is  f  388;  as  the  action  was  commenced 
within  20  years  after  the  original  Judg- 
ment was  obtained  f  376  cannot  apply; 
the  six-year  limitation  of  f  383  Is  not 


available;  as  there  is  no  specially  pre- 
scribed limitation  §  388  must  apply,  and 
where  defendant  pleads  such  statute  It 
Is  fatal  to  plaintiff's  right  to  recover: 
Hofferberth  v.  Nash,  191  N.  T.  446; 
affg.  117  App.  Div.  284;  102  N.  T.  Supp. 
317. 


§  365.    Seizin  within  twenty  years,  when  necessary,  etc. 


b.  Adverse  title. — A  deed  given  while 
another  Is  in  possession  of  the  property 
claiming  under  an  adverse  title,  although 
void  as  against  the  person  In  possession. 


Is  good  as  between  the  parties  to  the 
deed:  Sheridan  v.  Card  well,  145  App. 
Dlv.  609. 


§  368.    Possession,  when  presumed;  occupation  presumed  to  be 
under  legal  title. 


c.  Adverse  claim. — A  deed  given 
while  another  Is  in  possession  of  the 
property  claiming  under  an  adverse 
title,  although  void  as  against  the  per- 
son in  possession,  is  good  as  between  the 
parties  to  the  deed:  Sheridan  v.  Card- 
well,  145  App.  Div.  609. 

d.  Paper  title. — In  an  action  of 
ejectment  it  is  not  sufficient  to  prove  a 
paper  title  to  the  lands,  but  possession 
in  some  one  through  whom  the  plaintiff 
claims  must  be  shown:  Aubuchon  v.  N. 
Y.,  N.  H.  &  H.  R.  R.,  137  App.  Div.  834; 
122  N.  Y.  Supp.  581. 


e.  I^resumption. — A  person,  who 
establishes  the  legal  title  to  land,  ia 
presumed  to  have  been  continuously  In 
possession,  and  the  occupation  of  the 
premises  by  others  is  presumed  to  have 
been  in  subordination  to  his  legal  title: 
Staples  V.  Schnaekenberg,  14S  App.  Div. 
161. 

f.  Title. — A  title  when  obtained  by 
adverse  possession  is  as  strong  as  one 
obtained  by  grant:  Knapp  v.  City  of 
New  York,  140  App.  Div.  289;  125  N.  Y. 
Supp.  201. 


§  369.    Adverse  possession  under  written  instrument  or  judgment. 


g.  Adverse  possession. — ^The  pur- 
chaser of  real  estate  should  not  be  com- 
pelled to  accept  a  title  which  rests  on 
adverse  possession,  unless  the  evidence 
establishes  title  on  such  basis,  free  from 
reasonable  doubt.  In  action  to  compel 
specific  performance  of  contract  to  pur- 
chase, evidence  that  plaintiff  and  his 
predecessors  in  title  had  been  in  actual, 
open,  adverse  possession  of  the  prem- 


ises since  1884;  claiming  under  a 
referee's  deed  in  foreclosure,  shows  good 
title  in  plaintiff;  where  the  statute  has 
commenced  to  run  by  virtue  of  such 
possession,  against  a  decedent's  right, 
it  was  not  interrupted  by  his  death  and 
the  infancy  of  his  heirs:  Lewlne  ▼. 
Gerardo,  60  Misc.  261;  112  N.  Y.  Supp. 
192. 
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a.  Burden  of  proof. — ^Where,  in  an 
action  for  breach  of  covenant  of  seizin, 
the  plaintiff  shows  title  in  third  parties 
by  inheritance,  but  the  defendant  estab- 
lishes that  he  had  good  title  by  adverse 
possession  and  brings  himself  within 
§§369  and  370,  the  burden  is  on  plain- 
tiff to  show  that  the  case  falls  under 
one  of  the  exceptions  in  §  375:  Koch  v. 
Bllwood,  138  App.  Div.  584;  123  N.  Y. 
Supp.  502. 

b.  Claim. — ^A  private  statute  releas- 
ing to  plaintiff  all  Che  right  and  title 
of  the  state  to  lands  which  escheated 
to  it  by  the  death  of  her  husband,  a 
naturalized  citizen,  but  which  was  not 
to  affect  the  right  of  an  heir,  devisee, 
etc.,  did  not  divest  the  alien  heirs  of 
title,  but  was  sufficient  as  a  basis  for  a 
claim  under  adverse  possession:  Cris- 
well  V.  Noble,  61  Misc.  483;  113  N.  Y. 
Supp.  954. 

c.  Minerals. — ^Nature  and  requisites 
of  adverse  possession  by  owner  of  sur- 
face as  against  owner  of  minerals  be- 
neath surface:  French  v.  Lansing,  73 
Misc.  80. 

d.  Pnbllc  highway. — ^A  municipal 
€K>rporation  cannot  be  deprived  of  the 
title  to  lands,  held  by  it  as  a  public  high- 
^way,   by  adverse  possession:     Town  of 


Brookhaven  v.  Dyett  Sand-Lime  Brick 
Co.,  75  Misc.  310. 

e.  Railroad. — A  railroad  in  posses- 
sion of  lands  for  over  twenty  years 
under  condemnation  proceedings,  which 
were  void  for  failure  to  Join  the  true 
owner  does  not  acquire  title  by  adverse 
possession  under  §  369,  but  merely  an 
easement;  §  369  has  no  application  to 
possession  under  a  claim  to  some  term 
less  than  a  fee;  an  easement  by  pre- 
scription covers  only  the  amount  of 
lands  actually  used:  Scheer  v.  Long 
Island  Railroad  Co.,  127  App.  Div.  267; 
111  N.  Y.  Supp.  569. 

f.  Specific  performance. — ^Where  one 
holds  title  under  a  conveyance  from  an 
attorney  in  fact  of  the  grantor,  where 
it  appears  that  the  decedent  died  prior 
to  the  conveyance  by  such  attorney  in 
fact,  thus  terminating  his  power,  the 
title  is  not  marketable  so  as  to  entitle 
an  enforcement  of  specific  performance, 
although  adverse  possession  has  been 
maintained  for  twenty-seven  years,  in 
the  absence  of  proof  as  to  whether, 
during  that  period,  any  of  the  owners 
heirs  were  infants  or  adjudged  incom- 
petents: Lai  or  V.  Tooker,  130  App.  Div. 
11;   114  N.  Y.  Supp.  403. 


§  370.    Id.;  what  constitutes  it. 

g.  Substantial  inclosnre.  —  Ditches 
around  three  sides  of  a  salt  meadow, 
-which  is  bounded  on  the  fourth  sid.  by 
a  creek,  constitute  a  "  substantial  in- 
closure  "  within  the  meaning  of  §  370 
so  as  to  give  title  by  adverse  possession: 
Koch  V.  Ell  wood,  138  App.  Div.  584; 
123  N.  Y.  Supp.  502. 


h.  It  is  insufficient  to  establish  title 
by  adverse  possession  to  rough  woodland 
to  show  that  for  part  of  the  time  it  had 
been  surrounded  by  a  fence:  Reynolds 
V.  White,  143  App.  Div.  595;  128  N.  Y. 
Supp.  529. 


§  371.    Adverse  possession  under  claim  of  title  not  written. 


i.  Minerals. — ^Nature  and  requisites 
of  adverse  possession  by  owner  of  sur- 
face as  against  owner  of  minerals  be- 
neath surface:  French  v.  Lansing,  73 
Misc.  80. 

j.  Notice. — ^Whero  the  original  pos- 
session is  in  privity  with  the  title  of 
the  rightful  owner,  an  assertion  of  title 
must  be  brought  home  to  him  in  order 

§  372.    id.;  wtiat  constitutes  It. 

1.  Notice. — ^Where  the  original  pos- 
session is  in  privity  with  the  title  of  the 
rightful  owner,  an  assertion  of  title 
must  be  brought  home  to  him  in  order 


that  the  holder  may  avail  himself  of  the 
statute  of  limitations:  Monnot  v.  Rudd, 
139  App.  Div.  651;  124  N.  Y.  Supp.  210. 
k.  Public  highway. — A  municipal 
corporation  cannot  be  deprived  of  the 
title  to  lands,  held  by  it  as  a  public 
highway,  by  adverse  possession:  Town 
of  Brookhaven  v.  Dyett  Sand-Lime  Brick 
Co.,  75  Misc.  310. 


that  the  holder  may  avail  himself  of 
the  statute  of  limitations:  Monnot  v. 
Rudd,  139  App.  Div.  651;  124  N.  Y. 
Supp.  210. 


§  375.    Certain  disabilities  excluded  from  time  to  commence  action. 


m.  Adverse  Possession. — ^Where  in 
partition,  it  appears  that  the  plaintiffs' 
predecessor  had  been  in  adverse  posses- 
sion for  over  forty-two  years,  the  pur- 
chaser on  the  partition  sale  cannot  re- 
fuse title  on  the  theory  that  the  plain- 


tiff's predecessor  may  not  have  obtained 
title  as  against  persons  who  may  have 
been  infants  at  the  time  of  the  grant 
to  him:  Wanser  v.  De  Nyse,  125  App. 
Div.  209;  109  N.  Y.  Supp.  310. 


§§  376,  381] 


a.  Burden  of  proof. — ^Where,  in  an 
action  for  breach  of  covenant  of  seizin, 
the  plaintiff  shows  title  in  third  parties 
by  inheritance,  but  the  defendant  estab- 
lishes that  he  had  good  title  by  advierse 
possession  and  brings  himself  within 
SI  369  and  370,  the  burden  is  on  plain- 
tiff to  show  that  the  case  falls  under 
one  of  the  exceptions  in  9  375:  Koch  v. 
Ellwood.  138  App.  Div.  584;  123  N.  Y. 
Supp.  502. 

b  Rule. — In  determining  whether 
the  limitation  of  S  375  has  run  against 
an  action  to  recover  real  property,  the 


rule  is:  Take  the  date  of  the  coming  of 
age  of  the  infant  as  the  starting  point; 
to  that  date  add  twenty  years  and  from 
that  ascertained  date  look  back  to  the 
date  when  the  cause  of  action  accrued, 
and  if  said  date  was  within  the  period 
of  disability  and  not  more  than  ten 
years  prior  to  the  infant's  coming  of 
age  and  the  suit  is  brought  within 
twenty  years  after  the  coming  of  age, 
the  action  is  not  barr^d:  Muller  ▼.  Man- 
hattan Railway  Co.,  124  App.  Div.  295; 
108  N.  T.  Supp.  852. 


§  376.    When  satisfaction  of  judgment  presumed. 


c.  Judj^ent. — ^Where  an  action  on  a 
Judgment  was  commenced  18  years 
after  the  original  Judgment,  the  only 
provision,  ||  362,  415,  which  can  apply 
is  I  388;  as  the  action  was  commenced 
within  20  years  after  the  original  Judg- 
ment was  obtained  §  376  cannot  apply; 
the  six-year  limitation  of  fi  383  is  not 
available;  as  there  is  no  specially  pre- 
scribed limitation  §  388  must  apply,  and 
where  defendant  pleads  such  statute  it 
is  fatal  to  plaintiff's  right  to  recover: 
Hofferberth   v.   Nash,    191   N.   Y.   446; 


affg.  117  App.  Div.  284;  102  N.  T.  Supp. 
317. 

d.  Limitation. — ^The  period  of  twenty 
years  after  a  Judgment  is  presumed  to 
have  been  paid  under  the  provisions  of 
§376  begins  to  run  only  from  the  time 
when  the  Judgment  is  actually  docketed: 
Belfer  v.  Ludlow,  69  Misc.  486;  126 
N.  Y.  Supp.  130. 

e.  The  limitation  prescribed  by  §  376 
does  not  begin  to  run  until  the  Judg- 
ment is  docketed:  Belfer  v.  Ludlow, 
143  App.  Div.  147;  127  N.  Y.  Supp.  623. 


§  379.    Limitation  of  action  to  redeem  from  a  mortgage. 


f.  Adverse  possession. —  Possession 
for  twenty  years  by  a  mortgagee  does 
not  bar  the  right  to  redeem.  It  must 
have  been  "  adverse  "  in  the  ordinary 
sense  in  which  that  term  is  used  in  the 


code,  to  limit  the  time  in  which  to 
bring  such  action:  Becker  v.  McCrea, 
193  N.  Y.  423;  rev'g  119  App.  Div.  56; 
103  X.  Y.  Supp.  963. 


§  380.    Other  periods  of  limitation. 


g.  Attorney. — ^There  is  no  statute 
of  limitations  barring  a  proceeding 
under  il  67:  Matter  of  Leonard,  127 
App.  Div.  493;  111  N.  Y.  Supp.  405. 

h.  Mortgage. — Although  a  mortgage 
under  seal,  which  by  its  terms  Is  to 
mature  upon  a  fixed  date,  contains  a 
provision  that  the  mortgagee  has  the 
option  to  declare  the  principal  sum  due 
thirty  days  after  default  In  payment  of 
interest,  the  Statute  of  Limitations  does 
not  begin  to  run,  so  far  as  the  principal 
debt  is  concerned,  from  the  date  of  a 
default  in  interest  but  only  from  the 
date  of  the  maturity  of  the  mortgage, 
if  the  mortgagor  did  not  declare  the 
principal  sum  due  or  institute  proceed- 
ings to  recover  the  same;  interest  due 
on  a  mortgage  partakes  of  the  nature 
of  the  mortgage,  and  the  Statute  of 
Limitations  on  Instalments  which  have 


matured  is  twenty  years;  when  a  mort- 
gage requires  the  payment  of  interest  in 
instalments  the  Statute  of  Limitations 
on  each  instalment  begins  to  run  when 
it  becomes  due:  Quackenbush  v.  Mapes, 
123  App.  Div.  242;  107  N.  Y.  Supp. 
1047. 

i.  Insurance. — Where  a  contract  of 
insurance  provides  that  the  liability  of 
the  company  shall  not  mature  until  90 
days  from  the  date  of  receipt  of  satis- 
factory proofs  of  death,  and  that  an 
action  to  enforce  must  be  commenced 
within  six  months  from  the  date  of  the 
disallowance  of  a  claim,  the  time  within 
which  to  commence  the  action  does  not 
begin  to  run  until  the  rejection  of  the 
claim  upon  the  proofs  presented  by  the 
beneficiary:  Munn  v.  Masonic  Life  Assn.. 
189  N.  Y.  486;  affg.  115  App.  Div.  855; 
101  N.  Y.  Supp.  91. 


§  381 .    Within  twenty  years. 

j.    Liability  of  heir. — An  action  under 
§  1843  to  charge  an  heir  at  law  with  the 


liability   arising  upon   a   sealed  instru- 
ment executed  by  his   ancestor  is   not 
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b&rred  by  the  expiration  of  six  years, 
but  is  based  upon  the  original  sealed 
obligation  of  the  ancestor,  on  which  the 

§  382.    Within  six  years. 

a.  Exception. — ^A  party  claiming  that 
the  time  between  the  commencement 
and  termination  of  a  prior  action  should 
be  deducted  from  the  period  of  the  stat- 
ute of  limitations  is  under  the  burden 
of  bringing  himself  within  the  excep- 
tion: Beattys  v.  Straiton,  142  App.  Div. 
370;  126  N.  Y.  Supp.  848. 

b.  Pleading. — ^Where  a  party  does 
not  answer  and  fails  to  plead  the  statute 
of  limitations,  he  waives  his  right  to  do 
6o:  Matter  of  Grade  Crossing  Commis- 
sioners, 138  App.  Div.  349;  122  N.  Y. 
Supp.  922. 

c.  Revive  debt. — ^A  common  law 
pledgee     having     merely     the     general 


statute  of  limitations  Is  twenty  years: 
City  Equity  Co.  v.  Bodlne,  141  App.  Div. 
907;  126  N.  Y.  Supp.  439. 


authority  to  sell  and  apply  the  proceeds 
to  the  payment  of  a  debt  is  not  the 
agent  or  representative  of  the  pledgor 
for  the  purpose  of  extending  the 
statute  of  limitations;  part  payment 
does  not  revive  a  contract  unless  made 
by  the  debtor  himself,  or  someone  hav- 
ing authority  to  make  a  new  promise 
for  the  residue;  a  special  written 
promise  to  pay  any  deficiency,  after  the 
sale  and  application  of  pledged  col- 
lateral, does  not  revive  the  debt: 
Brooklyn  Bank  v.  -Barnaby,  197  N.  Y. 
210;  rev'g  126  App.  Div.  936. 


Subd.  1. 

d.  Acoonnt  stated. — The  statue  of 
limitations  begins  to  run  against  an  ac- 
count stated  from  the  time  the  account 
is  stated:  Fox  v.  Patachnikoff,  75  Misc. 
113. 

e.  Conunencement.  —  The  general 
rule  is  that  a  right  of  action  does  not 
accrue  upon  a  contract  until  It  is  exe- 
cuted, or  payment  thereunder  becomes 
due  by  its  terms,  and  the  statute  of 
limitations  does  not  commerce  to  run 
until  that  event  happens:  Ga  Nun  v. 
Palmer,  202  N.  Y.  483. 

f.  Where  an  action  on  a  judgment 
'was  commenced  18  years  after  the  orig- 
inal judgment,  the  only  provision, 
i§  362,  415,  which  can  apply  is  §  388;  as 
tlie  action  was  commenced  within  20 
years  after  the  original  judgment  was 
obtained  §  376  cannot  apply;  the  six- 
year  limitation  of  §  383  is  not  avail- 
able; as  there  is  no  specially  prescribed 
limitation  9  388  must  apply,  and  where 
defendant  pleads  such  statute  it  is  fatal 
to  plalntlif's  right  to  recover:  Hoffer- 
bertb  v.  Nash.  191  N.  Y.  446;  aff'g  117 
App.  Div.  284;  102  N.  Y.  Supp.  317. 

g.  Presentation  of  a  claim  against 
an  estate  to  the  executor,  and  its  allow- 
ance, is  a  liquidation  of  the  claim  and 
fixes  a  new  date  for  the  running  of  the 
Statute  of  Limitations:  Matter  of  Nel- 
son, 63  Misc.  627;  118  N.  Y.  Supp.  673. 

h.  Indorser. — An  accomodation  In- 
dorser  who  has  been  compelled  to  pay 
a  note  has  a  right  of  action  against  the 
maker  on  an  Implied  contract,  even 
though  the   statute  of  limitations   has 

Subd.  2. 


run     upon     the     note:     Blanchard     v. 
Blanchard,  201  N.  Y.  134. 

i.  Interest. — ^Where  six  years  have 
not  elapsed  since  the  principal  sum  se- 
cured by  a  mortgage  became  due,  the 
statute  of  limitations  has  not  run 
against  It,  but  the  instalments  of  inter- 
est that  were  payable  more  than  six 
years  before  the  action  was  commenced 
are  barred:  Heburn  v.  Reynolds,  73 
Misc.  y3. 

j.  Joint. — A  payment  made  by  one 
of  the  joint  and  several  makers  of  a 
promissory  note,  either  before  or  after 
an  action  upon  it  is  barred  by  the  stat- 
ute of  limitations,  and  within  six  years 
before  suit  brought,  does  not  affect  the 
defense  of  the  statute  as  to  the  others: 
Hoover  v.  Hubbard,  202  N.  Y.  289. 

k.  Medical  services. — There  can  be 
no  recovery  against  the  estate  of  a  de- 
cedent for  medical  services  rendered 
more  than  six  years  prior  to  his  death, 
and  payments  on  account  made  by  his 
wife  without  his  knowledge,  consent  or 
ratification  do  not  remove  the  bar  of 
the  statute:  Mott  v.  Ingalsbe,  136  App. 
Div.  140. 

1.  Seal. — A  promissory  note  in  the 
ordinary  form  bearing  the  signature  ot 
the  maker  and  after  that  a  seal,  with 
nothing  in  the  body  of  the  note  or 
signature  to  indicate  that  it  was  in- 
tended to  be  a  sealed  instrument,  is  sub- 
ject to  the  six-year  limitation  for  the 
seal  is  mere  surplusage:  Matter  of 
Pirie,  198  N.  Y.  209;  agg'g  133  App. 
Div.  431;  117  N.  Y.  Supp.  753. 


HL  ExecnUir. — ^The  statute  of  limlta- 1  accounting  until  they  have  repudiated 
tions  does  not  begin  to  run  In  favor  of  their  trusts:  Matter  of  Wood,  70  Misc. 
executors  against  an  application  for  an*  467;  128  N.  Y.  Supp.  1102. 


§  382] 
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a.  Heir  at  law. — An  action  under  t 
1834  to  charge  an  heir  at  law  with  the 
liability  arising  upon  a  sealed  instru- 
ment executed  by  his  ancestor  is  not 
barred  by  the  expiration  of  six  years, 
but  is  based  upon  the  original  sealed 
obligation  of  the  ancestor,  on  which  the 
statute  of  limitations  is  twenty  years: 
City  Equity  Co.  v.  Bodine,  141  App.  Div. 
907;   126  N.  Y.  Supp.  439. 

b.  Stock. — In  an  action  by  a  trustee 
in  bankruptcy  of  a  corporation  to  re- 
cover unpaid  stock  subscriptions,  the 
statute  of  limita;tions  runs,  not  from  the. 
date  of  the  subscription,  but  from  the 
date  of  the  order  requiring  the  trustee 
to  call  upon  the  stockholders  for  pay- 
ment of  stock  subscriptions:  South- 
worth  V.  Morgan,  71  Misc.  214;  128 
N.  Y.  Supp.  598. 

c.  Transfer. — ^The  statute  of  limita- 
tions on  an  action  under  §  104  of  the 


Railroad  Law  to  recover  a  penalty  for 
the  refusal  of  a  transfer  is  three  years 
under  9  383,  subd.  3:  Munro  v.  Brook- 
lyn Heights  Railroad  Co.,  120  App. 
Diy.  516;   105  N.  Y.  Supp.  325. 

d.  Trust. — ^Wken  a  trust  is  created 
without  any  fixed  term,  but  to  be  ter- 
minated at  the  will  of  the  creator  and 
beneficiary,  the  statute  of  limitations 
does  not  begin  to  run  against  the  trust 
until  it  is  terminated,  or  the  trustee 
does  some  act  in  open  and  notorious 
hostility  to  the  trust,  and  the  making 
of  a  will  attempting  to  dispose  of  the 
trust  fund,  or  depositing  it  in  a  bank 
as  the  trustee's  individual  property  is 
not  a  complete  act  of  hostility:  Devoe 
V.  Lutz,  133  App.  Div.  356;  117  N.  Y. 
Supp.  339. 

e.  Limitation  of  action  in  suit 
against  trustee  for  an  accounting:  01m- 
stead  v.  Dodd,  144  App.  Div.  809. 


Subd.  3. 

f.  Closing  street. — ^An  action  for 
damages  for  closing  a  city  street  is 
barred  by  failure  to  file  the  claim  within 
six  years  after  the  filing  of  a  map  closing 
the  street:  Matter  of  Mayor  of  N.  Y., 
139  App.  Div.  69;  123  N.  Y.  Supp.  619. 

g.  ConTersion. — The  statute  of 
limitations  on  an  action  to  recover  for 
the  conversion  of  bonds  begins  to  run 
from  the  time  of  the  conversion,  and 
not  from  the  time  the  plalmtifC  discovers 
the  identity  of  the  thief:  Lightfoot  v. 
Davis,  132  App.  Div.  452;  116  N.  Y. 
Supp.  904. 

h.  In  conversion  of  bonds  by  the  cus- 
todian thereof,  the  statute  of  llmita/tions 
begins  to  run  against  a  trust  company, 
not  from  the  date  the  bonds  were 
pledged,  but  from  the  date  they  were 
assigned  and  transferred  to  the  bank: 


MacI>onald  v.  Buffalo  L.  T.  &  S.  D.  Co., 
193  N.  Y.  92;  afl'g  119  App.  Div.  245; 
104  N.  Y.  Supp.  625. 

i.  Taxpayer's  action. — ^Where  a  tax- 
payer's action  to  enjoin  the  carrying  out 
of  a  contract  for  the  public  lighting  of 
a  city  has  been  pending  for  more  than 
six  years,  a  motion  by  one  who  has  been 
a  taxpayer  of  the  city  for  only  one  year, 
for  leave  to  intervene  and  to  restrain, 
a  settlement  or  discontinuance  of  the 
action,  will  be  denied;  assuming  that 
the  ten  years'  statute  of  limitations  is 
applicable,  the  applicant  for  interven- 
tion might,  forthwith,  after  the  discon- 
tinuance of  the  action,  bring  a  like  ac- 
tion in  his  own  name  and  right:  Coyne 
V.  City  of  Yonkers,  57  Misc.  366;  109 
N.  Y.  Supp.  625. 


Subd.  4. 


j.  Personal  property. — Possession  of 
personal  property  may  be  acquired  by 
open,  public  and  notorious  possession 
under   a   claim   of   right  for   a   period 


which  would  bar  an  action  for  its  recov- 
ery by  the  true  owner:  Lightfoot  v. 
Davis,  198  N.  Y.  261. 


Subd.  5. 

k.  Commencement. — ^A  credlt6r'8  ac- 
tion to  set  aside  a  conveyance  of  real 
property,  alleged  to  have  been  made  in 
fraud  of  creditors,  accrues  at  the  time 
when  an  execution  Issued  upon  a  Judg- 
ment against  the  debtor  was  returned 
unsatisfied:  Holland  v.  Grote,  56  Misc. 
370;  107  N.  Y.  Supp.  667;  aff'd  125 
App.  Div.   413. 

1.  Fraud. — ^An  action  for  damages 
accrues  immediately  upon  the  execution 
of  a  contract  induced. by  fraud,  and  the 


statute  of  limitations  begins  to  run. 
against  a  recovery  for  the  fraud  im- 
mediately  upon  the  execution  of  the 
contract  or  the  discovery  of  the  fraud: 
Isman  v.  Loring,  130  App.  Div.  845; 
115  N.  Y.  Supp.   933. 

m.  The  time  within  which  an  action 
may  be  brought  by  a  residuary  legatee, 
who  was  an  infant  during  the  time  of 
the  administration  of  the  estate  agalnat 
the  executor  ten  years  after  he  had  been 
discharged  and  four  years  after  she  be- 
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came  of  age  to  recover  sums  alleged  to 
have  been  fraudulently  obtained  as  com- 
missions and  disbursements,  is  governed 

§  383.    Within  three  years. 

a.  Conversion. — ^A  receiver  in  sup- 
plementary proceedings  who,  without 
leave  of  court,  replevies,  seizes  and  sells 
property  of  the  judgment  debtor  which 
is  covered  by  a  chattel  mortgage  duly 
filed  is  guilty  of  conversion;  but  any  ac- 
tion against  the  receiver  individually  to 
recover  damages  for  the  taking  of  the 
property  is  barred:  Lathrop  v.  Twelfth 
Ward  Bank.  146  App.  Div.  567. 

b.  Umitation  of  actioii. — The  time 
within  which  an  action  must  be  brought 
against  a  street  railroad  company,  to 
recover  a  penalty  for  refusing  a  trans- 
fer as  requested  by  §  104  of  the  Rail- 
road Law,  is  not  limited  to  one  year 
by  f  39  of  that  law,  but  is  governed  by 
the  three-year  limitation  prescribed  by 
I  383  of  the  code:  Munro  v.  Brooklyn 
Heights  R.  R.  Co.,  195  N.  Y.  254; 
aff'g  120  App.  Div.  516;  105  N.  Y.  Supp. 
325. 

c.  Negligence. — A  plaintiff  guilty  of 
duplicity  in  pleading  cannot  avoid  the 
defense  of  the  statute  of  limitations  to 
actions  for  negligence  on  the  ground 
that  she  also  characterized  her  action 
as  one  for  a  nuisance:  McCluskey  v. 
Wile,  144  App.  Div.  470;  rev'g  70  Misc. 
135. 

d.  In  an  action  to  recover  damages 
from  a  city  for  a  death  alleged  to  have 


by   §   382:     Spallholtz  v.   Sheldon,  148 
App.  Div.  573. 


been  caused  by  negligence,  a  cause  of 
action  is  deemed  to  have  accrued  upon 
the  appointment  of  an  executor  or  ad- 
ministrator, and  the  statute  of  limita- 
tions, provided  by  §  1  of  chap.  575  of 
1886,  begins  to  run  from  that  time: 
Conway  v.  City  of  New  York,  139  App. 
Div.  446;  124  N.  Y.  Supp.  660. 

e.  A  complaint  which  alleges  that 
plaintiff  was  injured  by  stepping  in  a 
hole  or  rut  near  the  rails  of  defendant's 
tracks  and  that  his  injury  was  due 
"  solely  to  the  wrongful  and  unlawful 
conduct  of  the  defendant,  its  agents  and 
servants,  in  suffering  said  hole  or  rut  to 
be  and  remain  in  the  street  near  its 
tracks,"  states  a  cause  of  action  based 
on  negligence  and  is  subject  to  the  three 
year  statute  of  limitations:  Hayes  v. 
Brooklyn  Heights  R.  R.  Co.,  200  N.  Y. 
183. 

f.  Where  an  infant  has  been  Injured 
by  negligence  becomes  of  age  before  the 
expiration  of  three  years  from  the  in- 
jury her  action  must  be  commenced 
either  before  the  expiration  of  said 
three  years  or  else  within  one  year  after 
she  attains  her  majority:  Preuese  v. 
Childwold  Park  Hotel  Co.,  134  App. 
Div.  383. 


§  386.    When  cause  of  action  accrues  on  a  current  account. 

g.   Cnrrent    account. — ^To 


constitute 

a  mutual,  open  and  current  account, 
there  must  be  reciprocal  demands  be- 
tween the  parties  and  items  on  both 
sides  other  than  cash  payments:    Klein 


W.   Wks.   V.   Hencken-Willenbrock  Co., 
67  Misc.  425;    123  N.  Y.  Supp.  119. 

h.  Executors. — An  executor  is  bound 
to  interpose  the  defense  of  the  statute 
of  limitations:  Miller  v.  Longshore,  147 
App.  Div.  214. 


§  388.    Actions  not  before  provided  for. 


i.  Gontributioii. — The  liability  of  a 
tenant  in  common  to  contribute  to  the 
cost  of  improvements  made  by  his  co- 
tenants  is  not  barred  by  the  statute  of 
limitations  as  long  as  the  cotenancy  ex- 
ists: Matter  of  Wood,  68  Misc.  267; 
123  N.  Y.  Supp.  574. 

J.  Creditor's  action. — A  creditor's 
action  to  enforce  the  liability  of  a  stock- 
holder of  a  bank  is  in  equity,  and  when 
the  creditor  seeks  to  enforce  that  lia- 
bility against  the  devisee  of  a  stock- 
holder, the  suit  is  still  equitable  and 
the  ten  year  statute  of  limitations  ap- 
plies: Richards  v.  Gill,  138  App.  Div. 
75;  122  N.  Y.  Supp.  620. 

k.  Divorce. — Neither  the  period  of 
live  years  limited  by  S  1758  for  the  com- 


mencement of  an  action  of  absolute  di- 
vorce, nor  the  period  prescribed  by  the 
general  statute  of  limitations,  runs 
while  the  defendant  is  without  the  Juris- 
diction: Gouch  V.  Gouch,  69  Misc.  436; 
127  N.  Y.  Supp.  476. 

].  Equitable  actions. — The  ten-year 
provision  of  the  statute  of  limitations 
applies  only  to  actions,  of  which  equity 
has  exclusive  jurisdiction:  Hart  v. 
Goadby,  72  Misc.  232. 

m.  Infant's  deed. — Quaere,  as  to 
whether  the  statute  of  limitations  on  a 
suit  in  equity,  brought  solely  to  cancel 
an  Infant's  deed  because  of  Infancy 
begins  to  run  when  the  deed  was 
executed,  or  whether  the  plaintifT  after 
attaining  majority  has  the  full  statutory 
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period  of  the  limitation  within  which  to 
disaffirm:  O'Donohue  v.  Smith,  130 
App.  Div.  214;   114  N.  Y.  Supp.  530. 

a.  Judj^ent. — Where  an  action  on  a 
Judgment  was  commenced  18  years 
after  the  original  Judgment,  the  only 
proyision,  S§  362-416,  which  can  apply 
is  fi  388;  as  the  action  was  commenced 
within  20  years  after  the  original  Judg- 
ment was  obtained  §  376  cannot  apply; 
the  six-year  limitation  of  fi  383  is  not 
available;  as  there  Is  no  specially  pre- 
scribed limitation  {388  must  apply,  and 
where  defendant  pleads  such  statute  It 
Is  fatal  to  plaintiffs  right  to  recover: 
Hofferberth  v.  Nash,  191  N.  Y.  446; 
aff'g  117  App.  Div.  284;  102  N.  Y.  Supp. 
317. 

b.  Marriage. — ^The  statute  of  limita- 
tions Is  not  applicable  to  an  action  to 
annul  a  marriage  on  the  grounds  that 
the  defendant  had  and  still  has  a  former 
husband  living:  Chittenden  v.  Chitten- 
den, 64  Misc.  649;  118  N.  Y.  Supp. 
1105. 

c.  An  action  to  annul  a  voidable* 
marriage  may  be  maintained  during  the 
lifetime  of  the  parties;  the  ten-years* 
statute  of  limitations  is  not  applicable 


I  thereto:     Chittenden  v.   Chittenden,' 
Misc.  172;   123  X.  Y.  Supp.  629. 

d.  Stock. — An      action      to      redof'.' 
pledged  stock  stolen  from  a  pledgeil 
governed  by  the  limitation  applicable 
equitable    actions    and    is    in    tlm«  - 
brought  within  ten  years  after  the  plai 
tifC  discovered  the  defendant's  wroi 
ful  possession  of  the  certificate  and  ? 
determination  to  retain  it:  Treadwell 
Clark,  190  N.  Y.  51;  aff'g  114  App.  D. 
493;  100  N.  Y.  Supp.  1. 

e.  Supplementary  proceedings. — 3^ 
plementary  proceedings  for  the  examL 
tion  of  a   third   person  are   limited 

§  388  and  must  be  instituted  within  i 
years  after  the  return  of  an  executi 
unsatisfied:  Matter  of  Drake  v.  Bar 
73  Misc.  391. 

f.  Trust. — In  the  absence  of  fraw 
lent   representation,   a  voluntary   tru 
evidenced  by  an  instrument  filed  in  t 
office   of    the   register,   becomes   barred 
afcer  the  expiration  of  two  years  from 
the  termination  of  the   trust,  although 
the  beneficiary  had  no  actual  notice  of 
Its    existence:    Finnegan    v.    McGuffog, 
203  N.  Y.  842. 


§  390-a.    Action  upon  cause  of  action  arising  in  another  state  or 
country  and  barred  by  its  law. 


g.  Xon-resident. — ^The  purpose  of  § 
390a  is  to  apply  the  same  rule  of  limita- 
tion to  causes  of  actions  accruing  in 
another  state  that  would  be  applied  If 
they  were  commenced  in  the  state  where 
the  cause  of  action  arose;  the  effect  of 


said  section  is  not  to  substitute  the 
foreign  statute  of  limitations  for  our 
own,  but  to  impose  it  as  an  additional 
limitation:  Isenberg  v.  Rainier,  70  Misc. 
498;  127  N.  Y.  Supp.  411;  aff'd  145 
App.  Div.  256. 


§  394.    Action  against  directors,  etc.,  of  banks. 


h.  Creditor's  action. — A  creditor's 
action  to  enforce  the  liability  of  a  stock- 
holder of  a  bank  is  in  equity,  and  when 
the  creditor  seeks  to  enforce  that  lia- 
bility against   the   devisee   of   a   stock- 


holder, the  suit  is  still  equitable  and  the 
ten-year  statute  of  limitations  applies: 
Richards  v.  Gill,  138  App.  Div.  75;  122 
N.  Y.  Supp.  620. 


§  395.    Acknowledgment  or  new  promise  must  be  in  writing. 


i.  Accounting. — In  an  equitable  ac- 
tion for  an  accounting  between  partners 
or  joint  adventurers,  letters  written  by 
defendant,  when  plaintiff  asked  for  an 
accounting  before  any  litigation  was 
pending  or  threatened,  are  admissible 
In  evidence  against  him;  under  an 
agreement  between  the  parties  ftor  pur- 
chasing land  and  timber,  marketing  the 
timber,  selling  the  land  and  a  final  set- 
tlement when  the  land  is  sold,  the  Stat- 
ute of  Limitations  does  not  begin  to 
run  against  an  action  by  one  party 
against  the  other  for  an  accounting 
until  the  land  is  sold;  letters  written 
by  defendant  acknowledging    his    con- 


tinued obligation  to  account  constitute 
a  sufficient  acknowledgment  under 
§  395  to  take  the  case  out  of  the  opera- 
tion of  the  Statute  of  Ltimitations:  Don- 
court  V.  Denton,  65  Misc.  594;  105  N. 
Y.  Supp.  906. 

j.  Conditional  promise. — ^Where  a 
creditor  relies  upon  a  subsequent  con- 
ditional promise  to  pay  his  debt  in  order 
to  remove  the  bar  of  the  statute  of  lim- 
itations, he  must  show  the  performance 
of  the  condition  whether  the  promise 
was  made  before  or  after  the  statute  has 
run:  Francis  v.  Rycroft,  148  App.  Div. 
65. 
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a.  Note  —  Payment.  —  Although  a 
surety  tells  the  principal  debtor  to  pay 
tbe  interest  on  a  note,  he  does  not 
thereby  make  the  debtor  his  agent,  nor 
ratify  the  payment  so  as  to  delay  the 
running  of  the  statute  of  limitations 
on  his  liability  on  the  note:  Akin  y. 
Van  Wirt,  124  App.  Div.  83;  108  N.  Y, 
Supp.  327. 

b.  Payment. — A  payment  made  by 
one  of  the  Joint  and  several  makers  of 
a  promissory  note,  either  before  or  after 
an  action  upon  it,  is  barred  by  the  stat- 
ute of  limitations,  and  within  six  years 
before  suit  brought,  does  not  affect  the 
defense  of  the  statute  as  to  the  others: 
Hoover  v.  Hubbard,  202  N.  Y.  289. 

c.  Part  payment  of  a  debt,  unaccom- 
panied by  circumstances  from  which  a 
promise  to  pay  the  remainder  may  be 
inferred  is  not  operative  to  take  the 
debt  out  of  the  statute  of  limitations: 
Cohen  v.  Diamond,  74  Misc.  444. 

d.  In  order  to  make  a  payment  a 
part  payment  within  the  statute  of  lim- 
itations, the  burden  is  upon  the  cred- 
itor to  show  that  it  was  a  payment  of 


a  per  ion  of  the  admitted  debt  and  that 
it  was  paid  to  and  accepted  by  him  as 
such,  accompanied  by  circumstances 
which  amounted  to  an  absolute  and  un- 
qualified acknowledgment  by  the  debtor 
of  more  being  due  from  which  a  promise 
may  be  inferred  to  pay  the  remainder: 
Hughes  v.  Eddy  Valve  Co.,  147  Ai^p. 
Div.  356. 

e.  A  payment  upon  a  promissory 
note  barred  by  the  statute  of  limitations 
must  be  the  deliberate,  voluntary  act 
of  the  debtor  or  his  agent  evidencing  an 
intention  on  his  part  to  acknowledge 
the  existence  of  the  debt:  Brooklyn 
Bank  v.  Barnaby,  57  Misc.  195. 

f.  Written  admission. — A  written 
admission  of  indebtedness,  which  is  re- 
lied upon  to  take  the  case  out  of  the 
statute  of  limitations,  must  be  taken 
with  such  claim  of  offset  or  counter- 
claim and  limitation  of  the  amount  of 
liability  as  are  coupled  with  the  admis- 
sion in  the  writing:  Gllmour  Manuftu:- 
turing  Co.  v.  Johnson,  58  Misc.  653; 
109  N.  Y.  Supp.  715. 


§  396.    Exceptions,  as  to  persons  under  disabilities. 


g.  Claim. — The  presentation  of  a 
claim  to  the  comptroller  of  the  city  of 
New  York  for  adjustment,  as  required 
by  section  261  of  the  charter,  does  not 
create  the  cause  of  action,  but  affects 
tbe  remedy  only,  nor  is  it  in  the  nature 
of  a  statute  of  limitations:  Bemreither 
V.  City  of  New  York,  123  App.  Div.  291; 
107  N.  Y.  Supp.  1006. 


h.  Infant. — ^Where  an  infant  having 
been  injured  by  negligence  becomes  of 
age  before  the  expiration  of  three  years 
from  the  injury  her  action  must  be  com- 
menced either  before  the  expiration  of 
said  three  years  or  else  within  one  year 
after  she  attains  her  majority:  Preusse 
V.  Childwold  Park  Hotel  Co.,  134  App. 
Div.  383. 


§  397.    Defense  or  counterclaim. 


L     Construction. — §  397  must  be  con-  i  v.  Richer,  68  Misc.  587;  125  N.  Y.  Supp. 
strued  so  as  to  save  from  its  operation  |  245. 
cases  specified  in  §  501,  subd.  1:    Marsh 


§  398.    When  action  deenied  to  be  commenced. 


j.  Alias  summons. — An  action  is' 
deemed  begun  at  the  time  of  delivery 
for  service  of  the  first  summons, 
although  service  is  afterward  made  by 
delivery  of  au  alias  summons:  Godfrey 
V.  Errett,  65  Misc.  522. 

k.  Requirements. — The      service     of 
tbe  summons  and  complaint  in  a  suit 


to  foreclose  a  lien  upon  the  contractor 
is  not  the  commencement  of  an  action 
against  the  owner,  and  if  the  latter  is 
not  served  within  one  year  from  the 
filing  of  the  lien,  or  an  order  extending 
the  lien  has  not  been  obtained,  he  is 
discharged:  Martens  v.  O'Neill,  131 
App.  Div.  123;   115  N.  Y.  Supp.  260. 


§  401 .    Exception,  when  defendant  is  without  the  state. 


L  Benefldaiy. — The  statute  of  limi- 
tations is  not  available,  to  the  repre- 
sentatives of  the  estate  of  a  life  bene- 
ficiary, as  a  bar  to  an  action  by  re- 
maindermen for  the  recovery  of  trust 
properties  or  their  proceeds  which  were 
in  the  possession  of  the  life  beneficiary 
six,  or  ten,  years  before  the  commence- 


ment of  the  action,  wh^re  the  cause  of 
action  did  not  accrue  in  favor  of  the 
remaindermen  until  the  death  of  the 
life  beneficiary,  and  It  does  not  appear 
that  they  had  any  knowledge  of  the  acts 
of  the  life  beneficiary  prior  to  the  com- 
mencement of  the  action:  Putnam  v. 
Lincoln   Safe   Deposit   Co.,    191    N.    Y. 


§§  402,  413] 
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166;  rev'g  118  App.  Div.  468;   104  N. 
T.  Supp.  4. 

a.  Divorce. — The  continued  non-resi- 
dence of  a  party  excepts,  by  virtue  of 
§  401,  the  right  of  a  plaintiff  to  bring 
an  action  of  divorce  from  the  five-year 
limitation  prescribed  by  9  1758,  not- 
withstanding the  fact  that  a  plaintiff 
may  commence  an  action  by  the  sub- 
stituted service  of  process:  Ackerman 
V.  Ackerman,  200  N.  Y.  72. 

b.  Laches. — ^A  motion  to  substitute 
the  representative  of  a  deceased  part- 
ner as  a  party  defendant  should  not  be 
denied  for  laches  upon  the  ground  that 
the    statute     of    limitations    has     run 


against  the  surviving  partner,  where 
the  statute  never  ran  against  the  de- 
ceased partner  because  of  his  non-resi- 
dence: Helntz  V.  Havemeyer,  132  App. 
Div.  56;   116  N.  Y.  Supp.  317. 

c.  Non-residence. — ^The  running  of 
the  statute  of  limitations  is  not  sus- 
pended by  the  non-residence  of  the  de- 
fendant, who  has  an  office  and  place  of 
business  in  New  York,  is  a  member  ot 
the  New  York  Stock  Exchange,  and  has 
been  at  his  office  practically  every  day, 
and  resides  in  New  York  six  months 
every  year:  Holt  v.  Hopkins,  63  Misc. 
537;  117  N.  Y.  Supp.  177. 


§  402.    Id.;  when  a  person  entitled,  dies  before  limitation  expires. 


d.  Negligence. — In  an  action  to  re- 
cover damages  from  a  city  for  a  death 
alleged  to  have  been  caused  by  negli- 
gence, a  cause  of  action  is  deemed  to 
have  accrued  upon  the  appointment  of 
an  executor  or  administrator,  and  the 
statute  of  limitations,  provided  by  §  1 
of  chapter  575  of  1886  begins  to  run 
from  that  time:  Conway  v.  City  of  New 
York,  139  App.  Div.  446;  124  N.  Y. 
Supp.  660. 

e.  Tenants  in  common. — ^Where  in 
an  action  by  two  tenants  in  common,  on 


a  judgment  recovered  by  them  and 
another,  deceased,  wherein  the  party  is 
joined  as  administratrix  of  the  deceased, 
and  it  was  not  until  the  case  was  pre- 
pared for  trial  that  it  was  discovered 
there  was  no  administratrix  of  the  de- 
ceased, and  then  the  statute  of  limits* 
tions  had  apparently  run  against  the 
cause,  the  limitations  as  to  the  substitu- 
tion of  a  representative  of  the  deceased 
tenant  in  common  as  a  party  plaintifT  is 
not  relieved  by  §  402:  Semon  v.  Dag- 
gett, 62  Misc.  55;  114  N.  Y.  Supp.  763. 


§  405.    Provision  where  judgment  has  been  reversed. 


f.  Former  action. — In  an  action 
where  the  defendant  pleads  th  statute 
of  limitations,  the  plaintiff  cannot  rely 
upon  the  allegations  of  the  answer  to 
escape  the  statute  by  the  termination  of 
a  former  action  within  a  year,  under  the 
provisions  of  §  405:  Clifford  v.  Duffy» 
56  Misc.  667;  107  N.  Y.  Supp.  809. 


g.  Bond. — The  provisions  of  f  405» 
for  a  second  action  after  the  reversal  of 
a  judgment,  are  not  applicable  to  a 
bond  given,  pursuant  to  statute,  upon  a 
claim  of  a  third  party  to  property  at- 
tached: Berner  &  Freedman  v.  Wal- 
ker, 63  Misc.  262;  116  N.  Y.  Supp.  616. 


§  410.    Provision  when  the  action  cannot  be  maintained  without  a 
demand. 


h.  Bailment. — ^A  wife,  who  intrusted 
coupon  bonds  payable  to  bearer  to  her 
husband,  cannot  maintain  an  action 
against  brokers,  to  whom  her  husband 
delivered  them  to  keep  up  margins  on 


stocks  carried  for  him,  the  brokers 
having  no  notice  of  her  ownership: 
Holt  V.  Hopkins,  63  Misc.  537;  117  N. 
Y.   Supp.   177. 


§  412.    Provision  when  action  is  discontinued,  etc.,  after  answer. 


i.  Burden  of  proof. — ^A  party  claim- 
ing that  the  time  between  the  com- 
mencement and  termination  of  a  prior 
action  should  be  deducted  from  the 
period  of  the  statute  of  limitations  is 


under  the  burden  of  bringing  himself 
within  the  exception:  Beattys  v.  Strai- 
ten, 142  App.  Div.  370;  126  N.  Y.  Supp. 
848. 


§  413.    How  objection  taicen,  under  this  chapter. 


j.  Annulment. — Although  an   action 
for    annulment    was    not     commenced 
within  the  time  limited  by  §  1752,  the 
court  cannot  refuse  to  annul  the  mar- 


riage, if  the  defense  was  not  taken  by 
answer:  McNair  v.  McNair,  140  App. 
Div.  226;  125  N.  Y.  Supp.  1. 
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1,  Defense. — A  defense  that  the 
plaintiff's  alleged  cause  of  action  had 
been  barred  by  the  statute  of  limita- 
tions the  day  preceding  the  first  publi- 
cation of  a  summons  can  only  be  taken 
by  answer:  Hirsch  v.  Camman,  56  Misc. 
349;  106  N.  T.  Supp.  814. 

b.  Demurrer. — ^The  plea  of  the 
statute  of  limitations  Is  new  matter 
constituting  a  defense,  within  the  mean- 


ing of  §  500,  and  must  be  specifically  set 
forth,  and  if  insufficient  in  law  upon  its 
face,  may  be  attacked  by  demurrer: 
Devoe  y.  Lutz,  133  App.  DIy.  356;  117 
N.  T.  Supp.  339. 

c.  Executors. — An  executor  is  bound 
to  interpose  the  defense  of  the  statute 
of  limitations:  Miller  v.  Liongshore,  147 
App.  Div.  214. 


§  414.    Cases  to  which  this  chapter  applies. 


d.  N^llgence. — In  an  action  to  re- 
cover damages  from  a  city  for  a  death 
'alleged  to  have  been  caused  by  negli- 
gence, a  cause  of  action  is  deemed  to 
have  accrued  upon  the  appointment  of 
an  executor  or  administrator,  and  the 


statute  of  limitations,  provided  by  S  1 
of  chapter  575  of  1886  begins  to  run 
from  that  time:  Conway  v.  City  of  New 
York,  139  App.  Div.  446;  124  N.  Y. 
Supp.  660. 


§  41 5.    Mode  of  computing  periods  of  limitation. 


e.  Mortgage. — Although  a  mortgage 
under  seal,  which  by  its  terms  is  to  ma- 
ture upon  a  fixed  date,  contains  a  pro- 
vision that  the  mortgagee  has  the  op- 
tion to  declare  the  principal  sum  due 
thirty  days  after,  default  in  payment  of 
Interest,  the  Statute  of  Limitations  does 
not  begin  to  run,  so  far  as  the  principal 
debt  Is  concerned,  from  the  date  of  a 
default  in  Interest  but  only  from  th'e 
date  of  the  maturity  of  the  mortgai^e. 
If  the  mortgagor   did  not  declare  the 


principal  sum  due  or  institute  proceed- 
ings to  recover  the  same;  interest  due 
on  a  mortgage  partakes  of  the  nature 
of  the  mortgage  and  the  Statute  of  Lim- 
itations on  instalments  which  have  ma- 
tured is  twenty  years;  when  a  mort- 
gage requires  the  payment  of  interest  In 
installments  the  Statute  of  Limitations 
on  each  Installment  begins  to  run  when 
it  becomes  due:  Quackenbush  v.  Mapes, 
123  App.  Div.  242;  107  N.  Y.  Supp. 
1047. 


§  416.    Action  to  be  conrmienced  by  summons;  time  when  court 
acquires  jurisdiction. 


fendant  dies  before  he  is  served  by 
publication,  the  lien  acquired  by  the 
attachment  is  not  extinguished,  nor 
does  the  court  lose  Jurisdiction:  Logan 
V.  Greenwich  Trust  Co.,  144  App.  Div. 
372. 


f.  Attachment. — Upon  the  granting 
of  an  attachment  upon  property  In  this 
state  owned  by  a  non-resident,  the 
court  acquires  jurisdiction  and  control 
of  all  subsequent  proceealngs,  although 
service  by  publication  is  not  yet  per- 
fected;   although  the   non-resident  de- 

§  417.    Requisites  of  summons. 

See  §  46,  Lien  Law,  Summons  in  action  to  enforce  mechanic's  lien  in  courts  not 
of  record. 


§  418.    Form  of  summons. 

g.  Description. — In  an  action  to  en- 
join the  obstruction  of  a  right  of  way 
appurtenant  to  lands,  a  complaint  which 
describes  the  lands  to  which  the  way 
was  appurtenant  as  "  Palmer  one  hun- 
dred acre  lot,"  is  sufficfiant  on  a  motion 


to  dismiss  at  trial;  Indefiniteness  In  the 
description  should  have  been  cured  by 
a  motion  to  make  the  complaint  more 
definite  and  certain:  Palmer  v.  Van  Deu- 
sen,  122  App.  Div.  282;  106  N.  Y.  Supp. 
707, 


§  420.    Cases  where  such  service  must  be  made. 


h.  Stockholder. — An  action  to  en- 
force the  liability  of  a  stockholder  for 
the  debts  of  a  corporation  being  one  to 
enforce  a  contract  liability.  Judgment 


may  be  entered  without  application  to 
the  court:  Girbekian  v.  Costikyan,  126 
App.  Div.  812;  111  N.  Y.  Supp.  243. 


§§  422,  427] 
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§  422.    When  defendant  must  answer  before  time  to  appear  expires. 

a.  Stay. — An  order  requiring  a  non-   Justify,  does  not  operate  as  an  extension 


resident  plaintiff  to  give  an  undertaking 
as  security  for  costs,  and  staying  his  pro- 
■ceedings  until  it  is  filed  and  the  sureties 


of  defendant's  time  to  answer:  Schwehm 
Y.  Hinberg,  63  Misc.  525;  117  N.  T. 
Supp.  321. 


§  424.    Effect  of  voluntary  appearance. 


b.  Appearance. — Voluntary  appear- 
ance in  an  action  is  equlyalent  to  per- 
gonal service  of  process  within  the  Juris- 
diction, unless  the  appearance  be 
special,  for  the  purpose  of  questioning 
the  Jurisdiction:  Strauss  v.  Strauss,  122 
App.  Div.  729;  107  N.  Y.  Supp.  842. 

c.  The  provisions  of  §  3228,  bubd.  5 
is  not  applicable  to  a  case  where 
the  defendant  voluntarily  appears  with- 
out personal  service  of  the  summons: 
Swartout  v.  Scheidererg,  68  Misc.  133; 
123    N.   Y.   Supp.   792. 

d.  The  service  of  an  order  to  show 
cause  why  an  injunction  granted  upon 
the  application  of  plaintiff  should  not 
be  vacated  is  not  equivalent  to  a 
"  general  appearance  "  though  the  affi- 
davit upon  which  the  order  to  show 
cause  was  based  stated  that  a  person 
which  named   was  the   defendant's   at- 


torney, gave  his  office  address,  and  the 
papers  were  also  indorsed  with  his 
name  and  address:  Regelmann  v.  South 
Shore  Traction  Co.,  67  Misc.  590;  123 
N.  Y.  Supp.  353. 

e.  Infants. — ^The  provisions  of  §  424 
are  applicable  to  Infants  who  volun- 
tarily serve  an  answer  by  a  duly  ap- 
pointed guardian  ad  litem:  Gruner  t. 
Ruffner,  59  Misc.  266;  110  N.  Y.  Supp. 
873. 

f.  Jurisdiction. — A  voluntary  general 
appearance  in  an  action  is  equivalent 
to  a  personal  service  of  process;  where, 
in  a  divorce  action  the  summons  and 
complaint  were  not  legally  served,  but 
defendant  appears  by  attorney  and  an- 
swers, the  court  has  Jurisdiction:  Free- 
man V.  Freeman,  126  App.  Div.  601; 
13  0  N.  Y.  Supp.  686. 


§  425.    Summons;  when  and  by  whom  served.    Sheriff's  duty. 


g.  Foreign  conit. — The  courts  of  this 
state  possess  no  power  to  order  the 
service  of  a  summons  and  complaint 
Issuing  from  a  foreign   court  upon   a 


resident  of  this  State:  Matter  of  Ro- 
mero, 66  Misc.  319;  107  N.  Y.  Supp. 
621. 


§  426.    How  personal  service  of  summons  made  upon  a  natural 
person. 


h.  Service. — A  resident  of  a  foreign 
9tate  while  attending  an  involuntary 
bankruptcy  proceeding  instituted 
against  him  in  this  State  cannot  be 
served  with  process  for  the  commence- 
ment of  a  civil  action;  he  is  also  priv- 
ileged from  arrest  in  a  civil  action  by 
virtue  of  9  860  and  he  is  entitled  to  a 
reasonable  Ume  to  return  to  the  place 
whence  he  came:  Goldsmith  v.  Haskell, 
120  App.  Div.  403;  105  N.  Y.  Supp. 
327. 


i.  A  non-resident,  who  voluntarily 
and  in  pursuance  of  his  business  as  an 
attorney-at-law  comes  into  this  state  to 
conduct  litigation  on  behalf  of  a  client, 
is  not  exempt  from  service  of  a  sum- 
mons: Kutner  v.  Hodnett,  59  Misc.  21; 
109  N.  Y.  Supp.  1068. 

j.  Infants. — Infants  may  regularly 
become  parties  defendant  to  an  action 
without  the  service  of  a  summons  upon 
them:  Gruner  v.  Ruffner  et  al.,  69  Misc. 
266;  110  N.  Y.  Supp.  873. 


§  427.    Id.;  in  certain  cases  of  infancy,  or  lunacy,  etc.,  not  judicially 
declared. 


k.  Habitual  Dmnkard. — The  supreme 
court  may  appoint  a  guardian  ad  litem 
for  one  adjudged  to  be  an  habitual 
drunkard  if  no  committee  of  the  prop- 


erty has  been  appointed,  but  merely  a 
committee  of  his  person:  Moore  v. 
Flagg,  137  App.  Div.  338;  122  N.  Y. 
Supp.   174. 
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§  431.    How  personal  service  of  summons  made  upon  a  domestic 
corporation. 


a.  Assistant  superintendent. —  Ser- 
Tice  of  summons  upon  a  domestic  cor- 
poration cannot  be  made  by  delivering 
the  same  to  one  employed  as  "Assistant 
Superintendent "  wbere  he  performs  no 
duties  which  make  him  a  "  managing 
agent"  of  the  corporation  within  the 
meaning  of  f  431,  subd.  3;  such  service 
is  void  although  the  person  served  de- 
livered the  summons  to  the  corporation 
if  it  promptly  repudiated  the  service: 
Kramer  v.  Buffalo  Union  Furnace  Co., 
132  App.  Div.  415;  116  N.  Y.  Supp. 
1101. 

b.  Cashier. — One  In  charge  of  the 
office  of  a  domestic  life  insurance  com- 
pany, who  receives  and  collects  pre- 
miums paid  at  the  home  office,  and 
receipts  therefor,  is  the  cashier  of  the 
corporation  within  the  meaning  of  §  431; 
Russell  V.  Washington  Life  Insurance 
Co.,  62  Misc.  403;  115  N.  Y.  Supp.  950. 

c.  Foreman. — The  foreman  of  a  local 
milk  station  having  charge  of  the  sta- 


tion and  exercising  discretion  in  the 
transaction  of  business,  is  a  managing 
agent  within  the  provisions  of  §  431: 
Wesley  v.  Beakes  Dairy  Co.,  72  Misc. 
260. 

d.  Municipal  corporation. — A  muni- 
cipal corporation  is  included  in  the  term 
*'  domestic  corporations "  as  used  In 
§f  341  and  431,  and  its  residence  is  de- 
termined by  its  principal  place  of  iusl- 
ness:  Maisch  v.  City  of  New  York,  127 
App.  Div.  424;  111  N.  Y.  Supp.  645. 

e.  Service. — Where,  in  an  action  for 
absolute  divorce,  personal  service  of  the 
summons  and  complaint  was  made  upon 
the  defendant  In  another  state  where 
he  was  either  residing  or  sojourning, 
but  no  order  for  service  by  publication 
was  granted,  the  subsequent  appearance 
of  defendant  by  attorney  confers  no 
jurisdiction  on  the  court  to  award  a 
decree:  Freeman  v.  Freeman,  57  Misc. 
400;    109  N.  Y.  Supp.   705. 


§  432.    Id.,  upon  a  foreign  corporation. 

Part  of  subdivision  2  from  '*  by  a  writing "  through  "  without  such  an  authen- 
tication" now  incorporated  in  §  16,  General  Corporation  Law,  chap.  28  of  1909, 
viz.: 

I  16.  PROOF  TO  BE  FILED  BEFORE  GRANTING  CERTIFICATE.— Before 
granting  such  certificate  the  secretary  of  state  shall  require  every  such  foreign 
corporation  to  file  in  his  office  a  sworn  copy  in  the  English  language  of  its  charter 
or  certificate  of  incorporation  and  a  statement  under  its  corporate  seal,  and  the 
signature  of  its  president,  vice-president  or  other  acting  head,  particularly  setting 
forth  the  business  or  objects  of  the  corporation  which  it  is  engaged  in  carrying 
on  or  which  it  proposes  to  carry  on  within  the  state,  and  a  place  within  the  state 
which  is  to  be  its  principal  place  of  business,  and  designating  a  person  upon  whom 
process  against  the  corporation  may  be  served  within  the  state.  The  person  so 
designated  must  have  an  office  or  place  of  business  at  the  place  where  such  cor- 
poration is  to  have  its  principal  place  of  business  within  the  state  and  such  desig- 
nation must  specify  such  office  or  place  of  business  of  the  said  person  so  designated* 
and  if  it  is  within  a  city  the  street  and  street  number  if  any,  or  other  suitable 
designation  of  the  particular  locality.  Such  designation  shall  be  accompanied  with 
the  written  consent  of  the  person  designated  and  shall  continue  in  force  until 
revoked  by  an  instrument  in  writing  designating  in  like  manner  some  other  person 
upon  whom  process  against  the  corporation  may  be  served  in  this  state  or  until 
the  filing  in  the  same  office  of  a  written  revocation  of  said  consent  executed  by 
the  person  so  designated.  If  the  person  so  designated  dies  or  removes  from  the 
place  where  the  corporation  has  its  principal  place  of  business  within  the  state,  or 
files  such  revocation  of  his  consent,  and  the  corporation  does  not  within  thirty 
days  after  such  death  or  removal  or  revocation  of  consent  designate  in  like  manner 
another  person  upon  whom  process  against  it  may  be  served  within  the  state,  the 
secretary  of  state  may  revoke  the  authority  of  the  corporation  to  do  business  within 
the  state,  and  process  against  the  corporation  in  an  action  upon  any  liability 
incurred  within  this  state  before  such  revocation,  may,  after  such  death  or  removal, 
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or  revocation  of  consent,  and  before  another  designation  is  made,  be  served  upon 
the  secretary  of  state.  At  the  time  of  suck  service  the  plaintiff  shall  pay  to  the 
secretary  of  state  two  dollars,  to  be  included  in  hla  taxable  costs  and  disburse- 
ments, and  the  secretary  of  state  shall  forthwith  mail  a  copy  of  such  notice  to  such 
corporation  if  its  address,  or  the  address  of  any  officer  thereof,  is  known  to  him. 
The  secretary  of  state  may  require  the  execution  of  any  such  designation,  revoca- 
tion or  consent,  to  be  authenticated  as  he  deems  proper  and  he  may  refuse  to  file 
it  without  such  authentication. 

Part  §  432,  Code  Civ.  Pro.,  viz.: 

I  432.  IDEM;  UPON  A  FOREIGN  CORPORATION.-^Personal  service  of  the 
summons  upon  a  defendant,  being  a  foreign  corporation,  must  be  made  by  deliver- 
ing a  copy  thereof,  within  the  state,  as  follows: 

1.  To  the  president,  vice-president,  treasurer,  assistant  treasurer,  secretary  or 
assistant  secretary;  or,  if  the  corporation  lacks  either  of  those  officers,  to  the  officer 
performing  corresponding  functions,  under  another  name. 

2.  To  a  person  designated  for  the  purpose  as  provided  in  section  sixteen  of  the 
general  corporation  law. 

3.  If  such  a  designation  is  not  in  force,  or  if  neither  the  person  designated,  nor 
an  officer  specified  in  subdivision  first  of  this  section,  can  be  found  with  due  dili- 
gence, and  the  corporation  has  property  within  the  state,  or  the  cause  of  action 
arose  therein;  to  the  cashier,  a  director,  or  a  managing  agent  of  the  corporation, 
within  the  state. 

4.  If  the  person  designated  as  provided  in  section  sixteen  of  the  general  cor- 
poration law  dies  or  removes  from  the  place  where  the  corporation  has  its  prin- 
cipal place  of  business  within  the  state  and  the  corporation  does  not  within  thirty 
days  after  such  death  or  removal  designate  in  like  manner  another  person  upon 
whom  process  against  it  may  be  served  within  the  state,  process  against  the  cor- 
poration in  an  action  upon  any  liability  incurred  within  this  state  or  if  the  cor- 
poration has  property  within  the  state  may  after  such  death,  removal  or  revocation 
and  before  another  designation  is  made  be  served  upon  the  secretary  of  state. 

Amended  by  chap.  65  of  1909. 

Remainder  now  §  931a,  Code  Civil  Procedure,  post. 


a.  Cashier. — Service  of  a  summons 
on  a  person  alleged  to  be  the  cashier  of  a 
foreign  insurance  company,  when  said 
company  had  duly  designated  the  State 
Superintendent  of  Insurance  to  receive 
service,  is  defective  where  it  appears  by 
affidavit  that  said  person  was  not  the 
cashier:  Wilcox  v.  Philadelphia  Casualty 
Co.,  136  App.  Div.  626. 

b.  Defense. — A  foreign  corporation 
which  has  strictly  complied  with  the 
provisions  of  9  432,  subd.  2,  by  desig- 
nating a  person  in  this  state  upon  whom 
service  of  summons  may  be  made,  may 
take  the  defense  of  the  Statute  of  Lim- 
itations: Wehrenberg  v.  New  York,  New 
Haven  &  Hartford  R.  R.  Co.,  124  App. 
Div.  205;  108  N.  Y.  Supp.  704. 

c.  Foreign  corporation. — Service  of 
process  on  a  foreign  corporation  may 
be  made  by  delivery  of  a  copy  of  a 
summons  to  the  president  who  resides 
within  the  state  of  New  York  and  main- 
tains an  office  therein  from  which  he 


manages  and  controls  its  busiiless: 
Grant  v.  Cananea  Con.  Copper  Co.,  189 
N.  Y.  241;  rev'g  117  App.  Div.  576; 
102  N.  Y.  Supp.  642. 

d.  Foreign  corporation. — ^When  the 
president  of  a  foreign  corporation  re- 
sides in  the  city  of  New  York,  and  it 
appears  that  the  corporation,  pursuant 
to  the  terms  of  a  trust  mortgage,  main- 
tains  a  transfer  office  in  that  city,  the 
summons  in  an  action  on  contract  may 
be  served  on  the  president,  and  on  a 
motion  to  set  aside  such  service  a  refer- 
ence should  not  be  ordered:  Smith  v. 
Western  Pacific  Railway  Co.,  138  App. 
Div.  244;   122  N.  Y.  Supp.  888. 

e.  Managing  agent. — Selling  agents 
who  handle  the  goods  produced  by  a 
foreign  corporation  and  receive  com- 
plaints, and  of  which  the  corporation 
has  a  number  in  nearly  every  county  in 
the  state,  are  not  such  agents  of  the 
corporation  as  make  service  of  process 
upon   them  in  a  suit  against   the  cor- 
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poration   effective:    Duryee   v.   Sunlight 
Gas  Machine  Co.,  74  Misc.  440. 

a.  Resiipiation. — ^A  judgment  and 
attachment  against  a  foreign  insurance 
company  should  not  be  vacated  where  the 
service  was  made  upon  a  managing 
agent  of  the  corporation  within  this 
State,  merely  because  at  the  time  of  ser- 
vice he  had  written  to  his  principal  ten- 
dering his  resignation,  but  offering  to  act 
for  the  principal  until  the  appointment  of 
a  new  agent,  where  the  resignation  was 
not  then  accepted  and  no  other  managing 
agent  had  been  appointed:  Rath  v.  Ohio 
German  Fire  Insurance  Co.,  132  App. 
DIv.   692;  117  N.  Y.  Supp.   382. 

b.  Service. — ^When  the  jurisdiction  of 
the  court  depends  upon  facts  in  dispute, 
the  question  will  not  be  determined 
upon  a  motion  to  set  aside  service  of 
the  summons  and  complaint:  Manning, 
Maxwell  ft  Moore,  Inc.  v.  Canadian  L. 


Co.,  Ltd.,  120  App.  Div.  735;  105  N.  Y. 
Supp.  662. 

c.  Supplementary  proceedings. — 
While  supplementary  proceedings  may  be 
maintained  against  a  foreign  corporation, 
they  can  be  commenced  only  by  service 
upon  an  officer  of  the  corporation,  as  pre- 
scribed in  §  2452,  and  service  cannot 
properly  be  made  upon  a  person  desig- 
nated as  one  upon  whom  service  can  be 
made  under  fi  16  of  the  Greneral  Corpo- 
ration Law,  and  SS  432  and  433  of  the 
Code:  Matter  of  M^er  v.  Consolidated 
Ice  Co.,  132  App.  Div.  265;  116  N.  Y. 
Supp.  906. 

d.  Treasurer. — Jurisdiction  over  a 
foreign  corporation,  may  be  obtained 
by  service  of  summons  upon  Its  treas- 
urer, while  passing  through  this  state: 
Sadler  v.  B.  &  B.  Rubber  Co.,  140  App. 
Div.  367;   125  N.  Y.  Supp.  405. 


§  433.   Service  of  process,  to  commence  a  special  proceeding. 


e.   Supplementary  proceedings.— 

While  supplementary  proceedings  may 
be  maintained  against  a  foreign  corpora- 
tion, they  can  be  commenced  only  by 
service  upon  an  officer  of  the  corporation, 
BB  prescribed  in  i  2452,  and  service  can- 
not  properly   be   made    upon   a   person 


designated  as  one  upon  whom  service  can 
be  made  under  fi  16  of  the  General  Cor- 
poration Law,  and  SI  432  and  433  of  the 
Code:  Matter  of  Meyer  v.  Consolidated 
Ice  Co.,  132  App.  Div.  265;  116  N.  Y. 
Supp.  906. 


§  435.    Order  for  service  of  summons  from  court  of  record,  when 
defendant  not  found. 


f.  Mortgage  foreclosure. — ^Where  in 
an  action  agalnt  several  defendants  for 
the  foreclosure  of  a  mortgage,  one  of 
them  is  served  by  substituted  service 
but  the  court  falls  to  take  proof  of  the 
cause  of  action  set  forth  in  the  com- 
plaint, as  required  by  f  1216,  a  pur- 
chaser at  the  foreclosure  sale  may  be 


relieved  from  his  bid:  Lauder  v.  Mese- 
role,   148   App.  Div.   739. 

g  Service. — ^An  order  for  substituted 
service  of  a  summons  will  not  be  vacated 
because  the  plaintiff  knows  the  defend- 
ant is  somewhere  in  Canada,  when  it 
cannot  be  ascertained  by  plainUff  in  what 
part  of  Canada  he  is  sojourning:  Hess  v. 
Felt,  60  Misc.  541;  112  N.  Y.  Supp.  470. 


§  436.    How  service  must  be  made. 


h.  Supplementary  proceedings. — Pro- 
ceedings supplementary  to  execution 
may  be  msdntained  against  a  judg- 
ment debtor  upon  whom  substituted 
service  of  the  summons  in  the  action  in 
the  municipal  court  in  which  the  judg- 
ment was  recovered  was  made  under 
I  33  of  the  Municipal  Court  Act:  Matter 
of  Cotton,  65  Misc.  321;  105  N.  Y.  Supp. 
347. 

i.  Service. — ^Where  the  affidavit, 
upon  which  an  order  for  examination  in 


supplementary  proceedings  was  granted, 
stated  that  the  judgment  was  rendered 
upon  service  of  the  summons  and  com- 
plaint on  defendant  by  substitution,  as 
required  by  §  2458,  when  in  fact  it  was 
in  accordance  with  |  436,  the  judgment 
debtor  could  not  have  been  misled,  and 
an  objection  that  the  affidavit  failed  to 
state  facts  sufficient  to  grant  the  order  is 
untenable:  Bridges  v.  Koppelman,  63 
Misc.  27;  117  N.  Y.  Supp.  306. 


§  437.    Papers  to  be  filed;  proof  of  service. 


j.  Affidavit. — ^Where,  upon  motion  to 
vacate  an  order  authorizing  substituted 
service  of  a  summons  and  service  made 


thereunder,  it  does  not  appear  from  the 
papers  on  which  the  order  was  founded 
that  the  defendant  was  within  the  state 


§  438] 
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when  the  order  was  granted,  or  that  she 
had  avoided  service  so  that  personal 
service  could  not  be  made,  or  that 
proper    and    diligent    effort    had    been 


made  to  serve  her  personally,  the  mo- 
tion to  vacate  will  be  granted:  Nichols 
V.  Emmett,  56  Misc.  321;  107  N.  T. 
Supp.  663. 


§  438.  Cases  in  which  service  cf  summons  by  publication,  etc.,  may 
be  ordered. 

An  order  directing  the  service  of  a  summons  upon  a  defendant,  without 
the  state,  or  by  publication,  may  be  made  in  either  of  the  following  cases: 

1.  Where  the  defendant  to  be  served  is  a  foreign  corporation;  or,  is  an. 
unincorporated  association  consisting  of  seven  or-  more  persons^  having  a 
president  and  treasurer,  neither  of  whom  is  a  resident  of  this  state;  or, 
being  a  natural  person,  is  not  a  resident  of  the  state ;  or,  where,  after  dili- 
gent inquiry,  the  defendant  remains  unknown  to  the  plaintiff,  or  the  plain- 
tiff is  unable  to  ascertain  whether  the  defendant  is  or  is  not  a  resident  of 
the  state. 

2.  Where  the  defendant,  being  a  resident  of  the  state,  has  departed 
therefrom,  with  intent  to  defraud  his  creditors,  or  to  avoid  the  service  of  a 
summons;  or  keeps  himself  concealed  therein,  with  like  intent. 

3.  Where  the  defendant,  being  an  adult,  and  a  resident  of  the  state, 
has  been  continuously  without  the  state  of  New  York  more  than  six  months 
next  before  the  granting  of  the  order,  and  has  not  made  a  designation  of  a 
person,  upon  whom  to  serve  a  summons  in  his  behalf,  as  prescribed  in  sec- 
tion four  hundred  and  thirty  of  this  act;  or  a  designation  so  made  no 
longer  remains  in  force;  or  service  upon  the  person  so  designated  cannot 
be  made  within  the  state,  after  diligent  effort. 

4.  Where  the  complaint  demands  judgment  annulling  a  marriage,  or 
for  a  divorce,  or  a  separation. 

5.  Where  the  complaint  demands  judgment,  that  the  defendant  be 
excluded  from  a  vested  or  contingent  interest  in  or  lien  upon,  specific  real 
or  personal  property  within  the  state;  or  that  such  an  interest  or  lien  in 
favor  of  either  party  be  enforced,  regulated,  defined,  or  limited;  or  other- 
wise affecting  the  title  to  such  property. 

6.  Where  the  defendant  is  a  resident  of  the  state  or  a  domestic  corpora- 
tion ;  and  an  attempt  was  made  to  commence  the  action  against  the  defend- 
ant, as  required  in  chapter  fourth  of  this  act,  before  the  expiration  of  the 
limitation  applicable  thereto  as  fixed  in  that  chapter;  and  the  limitation 
would  have  expired,  within  sixty  days  next  preceding  the  application,  if 
time  had  not  been  extended  by  the  attempt  to  commence  the  action. 

7.  Where  the  action  is  against  the  stockholders  of  a  corporation,  or 
jointrstock  company,  and  is  authorized  by  a  law  of  the  state,  and  the  defend- 
ant is  a  stockholder  thereof. 
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When  a  copy  of  the  summons  is  required  by  subdivision  first  or  sub- 
division second  of  section  four  hundred  and  twenty-six  of  this  act,  or  by 
section  four  hundred  and  twenty-nine  of  this  act,  to  be  delivered  to  a  person 
other  than  the  defendant,  an  order,  directing  the  service  of  a  copy  of  the 
fiiimmons  upon  such  person  without  the  state,  or  by  publication,  may  be 
made  as  prescribed  in  this  section,  as  if  such  person  was  the  defendant  in 
th^  action,  and  upon  a  verified  complaint  and  the  same  proof  with  respect 
to  such  person,  as  is  required  in  the  next  succeeding  section  with  respect  to 
a  defendant.  And  sections  four  hundred  and  forty  to  four  hundred  and 
forty-four,  both  inclusive,  apply  to  the  proceedings  in  like  manner  as  if 
such  person  was  a  defendant. 

From  Code  Civ.  Pro.,  I  135;  chap.  157  of  1869,  §  1;  amended  by  chap.  542  of 
1879,  chap.  399  of  1884,  chap.  301  of  1899,  chap.  492  of  1909. 


a.  Affidavit. — The  moving  affidavits  | 
on  a  motion  to  obtain  an  order  for  serv- 
ice by  publication  must  state  facts  from 
which  the  court  may  determine  that  the 
defendant  is  not  a  resident,  or  that  his 
whereabouts,  after  diligent  inquiry,  re- 
main unknown,  and  that  the  plsiintifl 
has  not  been  or  will  be  unable  to  make 
personal  service;  allegations  in  the  ex- 
act words  of  the  statute  are  mere  con- 
clusions of  fact  and  do  not  authorize  the 
granting  of  the  order;  facts,  not  con- 
clusions of  fact,  must  be  alleged:  Mc- 
Laughlin V.  McCann,  123  App.  Div.  67; 
107  N.  Y.  Supp.  762. 

b.  Complaint. — The  court  is  without 
Jurisdiction  to  grant  an  order  for  serv- 
ice by  publication  except  upon  a  veri- 
fied complaint  stating  facts  sufficient  to 
constitute  a  cause  of  action  of  the  kind 
in  which  such  service  is  permitted  by 
the  Code  of  Civil  Provedure;  although 
on  such  motion  the  court  will  not  search 
the  complaint  as  upon  demurrer,  no 
order  for  such  service  is  authorized 
where  an  absolutely  necessary  element 
of  the  cause  of  action  is  wanting:  Grant 
V.  Cobre  Grande  Copper  Co.,  126  App. 
Div.  750;  111  N.  Y.  Supp.  386. 

c.  An  order  for  publication  may  be 
had  on  a  complaint  which  alleges  the 
ouster  of  the  officers  of  a  corporation 
by  a  stockholder  and  the  appointment 
of  himself  as  president,  in  an  action  for 
an  accounting  by  a  stockholder  of  the 
older  corporation,  in  which  both  cor- 
porations are  parties:  Grant  v.  Cobre 
Grande  Copper  Co.,  193  N.  Y.  306; 
rev'g  126  App.  Div.  750;  111  N.  Y. 
Supp.   386. 

d.  Divorce. — ^The  continued  non-resi- 
dence of  a  party  excepts,  by  virtue  of 
$  401,  the  right  of  a  plaintiff  to  bring 
an  action  of  divorce  from  the  flve-year 
limitation  prescribed  by  §  1758,  not- 
withstanding the  fact  that  a  plaintiff 
mav  commence    an   action  by  the  sub- 


stituted service  of  process:  Ackerman  v. 
Ackerman,  200  N.  Y.  72. 

e.  Foreign  divorce  obtained  on  serv- 
ice by  publication:  Tysen  v.  Tysen,  140 
App.  Div.  370;  125  N.  Y.  Supp.  479. 

f.  Foreign  corporations. — ^The  pro- 
vision of  §  438  authorizing  substituted 
service  on  a  foreign  corporation  does 
not  violate  the  14  th  Amendment  of  the 
Federal  Constitution,  and  service  by 
publication  may  be  made  upon  a  defend- 
ant Arizona  corporation:  Grant  v. 
Greene  et  al.,  59  Misc.  1;  111  N.  Y. 
Supp.  1089. 

g.  The  court  obtains  no  Jurisdiction 
of  a  non-resident  defendant  in  a  suit  to 
foreclose  a  mortgage  unless  he  be  served 
by  publication,  or  voluntarily  appear  in 
person  or  by  attorney:  Hope  v.  Shevill, 
137  App.  Div.  86. 

b.  The  provisions  with  regard  to  ser- 
vice of  process  on  non-resident  defend- 
ants is  applicable  to  infants:  Taylor  v. 
Emmet,  66  Misc.  74. 

i.  Jurisdiction. — An  action  brought 
against  a  non-resident  by  substituted 
service  is  in  the  nature  of  an  action 
in  rem,  and  unless,  or  until  there  is 
property  of  the  defendant  within  the 
state,  the  court  acquires  no  Jurisdiction 
to  enter  any  judgment:  Haase  v.  Michi- 
gan Steel  Boat  Co.,  148  App.  Div.   298. 

j.  Plaintiff  is  not  entitled  to  an 
order  for  service  by  publication,  unless 
the  cause  of  action  arose  within  the 
state,  or  the  defendant  has  property 
here  and  the  court  has  Jurisdiction  of 
the  subject-matter  of  the  action:  Van 
Mater  v.  Post,  147  App.  Div.  111. 

k.  Necessary  party. — Where,  in  an 
action  by  a  wife  to  which  the  husband  is 
a  necessary  party,  it  appears  that  the 
husband  has  gone  to  "the  Klondike," 
and  that  the  wife  has  heard  from  him 
three  or  four  times,  and  three  years  prior 
to  the  trial  she  had  a  letter  from  a  third 
person  giving  his  address,  an  order  for 
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service  on  him  by  publication  should  not 
dispense  with  service  by  mall:  Murphy 
V.  Franklin  Savings  Bank,  131  App.  Div. 
759;  116  N.  Y.  Supp.  228. 

a.  Non-residence — ^The  moving  affldar 
vlt  on  an  application  for  leave  to  serve 
a  non-resident  by  publication  need  not 
aver  the  affiant's  belief  that  the  defend- 
ant is  a  non-resident,  if  the  facts  are 
stated  so  that  the  judge  is  satisfied  as 


to  the  non-residence  and  that  personal 
service  cannot  be  made  even  with  due 
diligence;  what  Is  required  is  not  that 
the  affiant  but  the  Judge  shall  be  satis- 
fled  that  the  defendant  is  a  non-resident 
and  that  personal  service  cannot  be 
made  with  due  diligence:  Bvans  v. 
Welnstein,  124  App.  Div.  316;  108  N. 
Y,  Supp.  753. 


§  439.    Papers  upon  which  order  for  publication  may  be  made. 


b.  Affidavit. — The  moving  affidavits 
on  a  motion  to  obtain  an  order  for  serv- 
ice by  publication  must  state  facts  from 
which  the  court  may  determine  that  the 
defendant  is  not  a  resident,  or  that  his 
whereabouts,  after  diligent  inquiry,  re- 
main unknown,  and  that  the  plaintiff 
has  not  been  or  will  be  unable  to  make 
personal  service;  allegations  in  the  ex- 
act words  of  the  statute  are  mere  con- 
clusions of  fact  and  do  not  authorize  the 
granting  of  the  order;  facts,  not  con- 
clusions of  fact,  must  be  alleged:  Mc- 
Laughlin V.  McCann,  123  App.  Div.  67; 
107  N.  Y.  Supp.  762. 

c.  An  affidavit  stating  that  non- 
resident defendants  on  whom  service  by 
publication  is  desired  reside  in  certain 
distant  states,  states  facts  sufficient  to 
enable  the  Judge  to  draw  the  con- 
clusion that  they  cannot  with  due  dili- 
gence be  served  personally  in  this  state: 
Sunswick  Land  Co.  v.  Murdock,  129  App. 
Div.  579;  114  N.  Y.  Supp.  436. 

d.  An  order  for  the  service  of  a 
summons  on  non-resident  defendants  by 
publication  cannot  be  made  on  an  affi- 
davit which  merely  states  that  the  de- 
fendants are  non-residents:  Seiden- 
burg  V.  Pesce,  140  App.  Div.  232;  125 
N.  Y.  Supp.  107. 

e.  The  court  has  no  jurisdiction  to 
grant  an  order  for  the  service  of  sum- 
mons by  publication  where  the  moving 
affidavit  does  not  excuse  his  failure  to 
make  an  affidavit,  and  does  not  show 
that  any  inquiry  was  made  by  the  plain- 
tiff or  other  person  to  ascertain  where 
the  defend)Eint  resided:  Blute  v.  Fel- 
lowes,  143  App.  Div.  825;  128  N.  Y. 
Supp.   18. 

f.  Complaint. — The  court  is  without 
jurisdiction  to  grant  an  order  for  serv- 
ice by  publication  except  upon  a  yerlfied 
complaint  staling  facts  sufficient  to  con- 
stitute a  cause  of  action  of  the  kind  in 
which  such  service  is  permitted  by  the 
Code  of  Civil  Procedure;   although  on 


such  motion  the  court  will  not  search 
the  complaint  as  upon  demurrer,  no 
order  for  such  service  is  authorized 
where  an  absolutely  necessary  element 
of  the  cause  of  action  is  wanting:  Grant 
V.  Cobre  Grande  Copper  Co.,  126  App. 
Div.  750;  111  N.  Y.  Supp.  386;  Holmes 
V.  Bell,  139  App.  Div.  455;  124  N.  Y. 
Supp.  301. 

g.  Non-residence. — ^The  moving  affi- 
davit on  an  application  for  leaye  to 
serve  a  non-resident  by  publication  need 
not  aver  the  affiant's  belief  that  the  de- 
fendant is  a  non-resident,  if  the  facts  are 
stated  so  that  the  judge  is  satisfied  as 
to  the  non-residence  and  that  personal 
service  cannot  be  made  even  with  due 
diligence;  what  is  required  is  not  that 
the  affiant  but  the  judge  shall  be  satis- 
fied that  the  defendant  is  a  non-resident 
and  that  personal  service  cannot  be 
made  with  due  diligence:  Evans  v. 
Weinsteln,  124  App.  Div.  316;  108  N. 
Y.  Supp.  753. 

h.  The  provisions  of  fi  439  re- 
quiring, as  one  of  the  conditions  of 
granting  an  order  where  the  applica- 
tion for  such  order  Is  made  upon  the 
ground  that  the  defendant  is  a  non- 
resident, proof  that  the  plaintifT  has  beea 
or  will  be  unable  with  due  diligence,  to 
make  personal  service  of  the  summons* 
are  satisfied  by  proof  of  the  residence  of 
the  defendant  in  another  state  not  ad- 
joining the  State  of  New  York:  Stanton 
y.  Eastman,  63  Misc.  385;  116  N.  Y. 
Supp.  862. 

i.  Sufficiency  of  affidavits. —  Where 
the  affidavits  upon  which  an  order  for  the 
service  by  publication  of  a  summons  is 
asked  for  do  not  allege  any  fact  from 
which  the  inference  is  warranted  that 
the  alleged  non-resident  defendants 
might  not  have  been  found  within  the 
State,  the  court  is  without  jurisdiction  to 
grant  such  order:  Lewine  v.  Berardo,  60 
Misc.  261;  112  N.  Y.  Supp.  192. 


§  440.    By  whom  order  may  be  made;  contents  of  order. 


j.  Amendment. — ^Where  an  order  di- 
recting the  service  of  a  summons  by 
publication  conformed  to  §  440  except 
that  the  words  "  notice  of  object  of  ac- 


tion   hereto    annexed "    were    used    In 


»» 


place  of  "  complaint  hereto  annexed, 
the  defendant  was  fully  apprised  that 
she  was  a  party  and  that  her  interest 
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would  be  cut  off  by  Judgment;  the  su* 
preme  court  had  power  after  judgment 
of  foreclosure  to  amend  the  order  of 
publication  nunc  pro  tunc:  Mishkind- 
Feinberg  Realty  Co.  v.  Sidorsky,  189 
N.  Y.  402;  afl'g  111  App.  Div.  578;  98 
N.  Y.  Supp.  496. 

a.  Post-office. — An  order  for  service 
of  summons  by  publication  substantially 
complies  with  §  440,  which  requires  that 
the  order  direct  that  the  papers  be  de- 
posited in  "  a  specified  post-office  "  where 
it  directs  them  to  be  deposited  in  the 
** post-office  at  New  York;"  but  the  de- 


posit of  a  summons  in  a  box  regularly 
maintained  Uy  the  post-office  authorities 
in  an  office  building  in  said  city  is  not 
enough  to  give  validity  to  the  service: 
Gay  V.  Ulrlchs,  136  App.  Div.  809;  121 
N.  Y.  Supp.   726. 

b.  An  order  of  publication  directing 
the  deposit  thereof  In  the  general  post- 
office  in  New  York  city,  is  not  complied 
with  by  depositing  it  in  a  mall  chute 
located  in  an  office  building  In  that  city: 
Korn  v.  Llpman,  201  N.  Y.  404;  1  Brad. 
P.  and  P.  Rep.  426. 


§  442.    Papers  to  be  filed;  notice  to  defendant. 


c.  Notice. — ^Where  the  summons  in  a 
partition  action  is  served  by  publication, 
failure  to  name  the  defendants  in  the 
notice  required  by  §  442  does  not  de- 
prive the  court  of  jurisdiction,  or  defeat 


a  title  to  the  premises  derived  through 
the  partition  sale:  Close  v.  Calder  Co., 
139  App.  Div.  175;  123  N.  Y.  Supp. 
749. 


§  445.    Defendant  when  allowed  to  defend. 


d.  Default. — A  motion  to  open  a 
judgment,  entered  on  the  default  of  the 
defendant  in  answering,  should  not  be 
granted  where  the  defendant  presents 
no    affidavit    of    merits,    and    the    only 


answer  proposed  does  not  meet  the 
allegations  of  the  amended  complaint 
but  answers  those  of  the  original  com- 
plaint: Boleman  v.  Henderson,  141  App. 
Div.  887;   126  N.  Y.  Supp.  710. 


§  446.    Who  may  be  joined  as  plaintiffs. 


e.  Guardian. — The  guardian  ad  litem 
of  a  plaintiff  who  recovered  a  judgment 
in  a  foreign  state  is  not  a  necessary  party 
plaintiff  in  an  action  on  the  judgment  in 
this  state:  Finn  v.  Post.  61  Misc.  136; 
112  N.  Y.  Supp.  1046. 

f.  There  cannot  be  two  plaintiffs  to 
an  action,  each  appearing  by  a  different 
attorney  and  setting  up  separate  claims: 
Ouardian  Trust  Co.  v.  Straus.  61  Misc. 
441;  115  N.  Y.  Supp.  247. 

g.  Parties. — In  an  action  to  recover 
for  damages  to  goods  caused  by  the 
leakage  of  water  pipes  that  were  being 
put  into  the  building  where  the  goods 
were  stored,  by  a  contractor,  all  the 
owners  of  the  goods  must  be  joined  as 
parties  and  the  action  cannot  be  main- 
tained by  one  of  several  owners:  Mop- 
par  y.  Wiltchik,  56  Misc.  676;  107  N. 
Y.  Supp.  694. 


h.  Partition. — ^Where  executors  are 
given  a  mere  power  of  sale  unaccom- 
panied by  title  they  are  not  entitled  to 
be  substituted  as  parties  plaintiff  in  an 
action  for  partition  begun  by  the  tes- 
tator during  his  lifetime:  Hamilton  v. 
Hamilton,  135  App.  Div.  454. 

i.  Remainderman. — Executors  of  a 
deceased  life  beneficiary  of  a  trust  fund 
cannot  after  his  death  join  with  the  re- 
maindermen in  an  action  to  recover 
moneys  of  the  estate  from  persons  to 
whom  they  were  delivered  by  the  ex- 
ecutors for  investment  on  his  individual 
account;  such  complaint  is  demurrable 
for  misjoinder  of  parties.  Nor  can  the 
remaindermen  maintain  the  action  un- 
less the  estate  has  been  fully  settled  so 
as  to  vest  title  in  them:  Hart  v.  Goadby, 
138  App.  Div.  160;  123  X.  Y.  Supp.  166. 


§  447.    Idem;  as  defendants. 

Any  person  may  be  made  a  defendant  who  has  or  claims  an  interest 
in  the  controversy  adverse  to  the  plaintiff  or  who  is  a  necessary  party  de- 
fendant for  the  complete  determination  or  settlement  of  a  question  involved 
therein,  except  as  otherwise  expressly  prescribed  in  this  act.  In  any 
action  brought  affecting  real  estate  upon  which  the  people  of  the  state  of 
New  York  have  or  claim  to  have  a  lien  under  the  transfer  tax  act,  the 
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fiaid  people  of  the  state  of  Xew  York  may  be  made  a  party  defendant  in 
the  same  manner  as  a  private  person,  but  where  the  people  of  the  state 
of  New  York  are  made  a  party  defendant,  as  herein  provided,  the  com- 
plaint shall  set  forth,  in  addition  to  the  matters  required  to  be  set  forth 
by  the  code  of  civil  procedure,  the  name  or  names  of  the  decedent  or  de- 
cedents against  whose  estate  there  is  an  unpaid  transfer  tax,  the  place 
of  residence  of  decedent  at  the  time  of  death,  the  heirs  at  law  and  next 
of  kin  of  decedent  and  if  decedent  left  none  that  fact  shall  be  stated, 
whether  decedent  died  testate  or  intestaite,  and  whether  the  estate  of 
decedent  has  been  administered,  and  if  so  where;  and  if  not  administered, 
fifuct  facts  shall  be  stated;  and  ako  that  the  people  of  the  state  of  New 
York  are  made  a  party  defendant  for  no  other  reason  than  the  lien  of 
said  transfer  tax.  Upon  failure  to  state  such  facts,  the  complaint  shall 
be  dismissed  as  to  the  people  of  the  state  of  New  York.  In  such  a  case 
the  summons  must  be  served  on  the  attorney-general,  who  may  appear 
in  behalf  of  the  people. 

Amended  by  chap.  24  of  1911.      (In  effect  September  1,  1911.) 

Note. — The  purpose  of  the  amendment  by  chap.    24  of   1911   is  to  give  the 
attorney-general  necessary  Information  in  actions  specified  therein. 


a.  Conversion. —  Persons  claiming 
goods  pledged  or  pawned  are  not  neces- 
sary but  are  proper  parties  to  an  action 
for  conversion  brought  by  the  pledgor 
against  the  pledgee:  Buchanan  v.  Provi- 
dent Loan  Society.  63  Misc.  269;  116 
N.  Y.  Supp.  653. 

b.  Deceit. — In  an  action  for  damages 
for  deceit  in  inducing  plaintiff  to  pur- 
chase shares  of  corporate  stock  and  to 
expend  moneys  for  the  corporation 
against  the  persons  alleged  to  have  prac- 
ticed the  deception,  the  corporation  is  not 
a  necessary  party;  in  such  an  action, 
where  the  deceit  was  practiced  by  an 
agent,  it  may  be  alleged  to  have  been 
done  by  the  principal:  Harlow  v.  Haines, 
e3  Misc.  98;  116  N.  Y.  Supp.  449. 

c.  Two  or  more  persons  may  be 
joined  as  defendants  in  an  action  for 
slander:  Di  Blasi  v.  Artale,  133  App. 
Div.  153;  117  N.  Y.  Supp.  238. 

d.  Depository. — The  depository  of 
debenture  bonds  is  a  proper,  though 
not  necessary,  party  to  a  suit  to  de- 
clare an  exchange  of  securities  illegal: 
Pollitz  V.  Wabash  Railroad  Co.,  142 
App.  Div.  755;  127  N.  Y.  Supp.  782. 

e.  Foreclosure. — On  the  death  of  a 
mortgagor  intestate  her  heirs  are  neces- 
sary parties  to  a  suit  of  foreclosure,  but 
not  her  administrator;  the  administrator 
as  such  has  no  interest  in  the  lands  of 
his  intestate,  nor  does  he  represent  her 
general  creditors  in  such  sense  as  to 
make  him  a  necessary  party  to  fore- 
closure even  if  the  personality  be  in- 
sufficient to  pay  the  debts;  but  such  ad- 
ministrator is  a  proper,  as  distinguished 
from    a    necessary    defendant    on    fore- 


closure, as  the  estate  is  liable  for  a  de- 
ficiency: Heidgerd  v.  Reis,  135  App.  Div. 
414. 

f.  Guarantor. — Parties  who,  on  the 
assignment  of  a  mortgage,  guarantee  its 
payment,  while  not  necessary  parties  are 
proper  parties  in  an  action  of  foreclosure: 
Morrison  v.  Slater,  128  App.  Div.  467; 
112  N.  Y.  Supp.  855. 

g.  Joint  aocount. — Where  a  savings 
bank  account  is  in  the  joint  names  of 
husband  and  wife  and  the  signatures  of 
both  are  required  to  draw,  the  husband  is 
a  necessary  party  defendant  in  an  action 
by  the  wife  to  recover  the  deposit: 
Murphy  v.  Franklin  Savings  Bank,  131 
App.  Div.  759;  116  N.  Y.  Supp.  228. 

h.  liand. — In  an  action  for  specific 
performance,  where  it  is  alleged  the 
vender's  sister  held  title  to  the  land  for 
"  his  use  and  benefit "  and  conveyed  it  to 
his  wife  who  held  it  in  same  way,  the 
wife  and  sister  are  proper,  if  not  neces' 
sary  parties:  East  River  &  Astoria  Land 
Co.  V.  Kindred.  128  App.  Div.  146;  112 
N.  Y.  Supp.  540. 

i.  Mechanic's  Uen. — ^Where  real  es- 
tate is  conveyed  just  prior  to  the  com- 
mencement of  an  action  to  foreclose  a 
niRchanic's  lien  thereon,  the  grantor  is 
a  proper  but  not  a  necessary  party  de- 
fendant: Pierce  v.  Kinney,  75  Misc.  328. 

j.  Merger. — On  the  merger  of  a  rail- 
road corporation  with  other  corpora- 
tions, an  action  existing,  but  not  com- 
menced, before  the  merger  is  perfected 
must  be  brought  against  the  new  oor- 
poration:  Lee  v.  Stillwater  &  Mechanic- 
ville  Street  R.  Co.,  140  App.  Div.  779; 
125  N.  Y.  Supp.  840. 
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a.  Mortgage. — ^A  mortgagee,  having 
assigned  a  mortgage  and  received  pay- 
ments of  interest  thereafter  from  the 
mortgagor,  who  has  no  knowledge  of  the 
assignment,  is  a  proper,  though  not 
necessary  party  defendant  to  a  suit  for 
foreclosure,  for  the  purpose  of  recovering 
the  payments  received  by  him;  he  is 
made  a  party  by  an  allegation  that  he 
had  some  interest,  accruing  subsequent  to 
the  mortgage  and  subordinate  thereto: 
People's  Trust  Co.  v.  Oomolka,  129  App. 
Div.  12;  113  N.  Y.  Supp.  49. 

b.  Partners. — ^Where  an  action  is 
brought  against  an  individual  partner, 
in  order  to  take  the  defense  that  his 
copartner  was  not  joined,  he  must  show 
not  only  that  the  partnership  existed 
but  that  the  plaintiff  had  knowledge 
thereof:  Shanley  v.  Merchant,  140  App. 
Div.  797;  125  N.  Y.  Supp.  587. 

c.  Party. — In  an  action  by  an  admin- 
istrator for  an  accounting,  a  legatee  of 
a  deceased  legatee  is  not  a  necessary 
party:  Sheldon  v.  Whitehouse,  60  Misc. 
161;  112  N.  Y.  Supp.  1079. 

d.  Purchaser. — ^A  purchaser  at  a 
foreclosure  sale  is  not  a  proper  party  to 
determine  the  ownership  of  a  mortgage 
on  the  same  property  which  was  not  cut 
off  by  the  foreclosure,  for  such  action 
does  not  involve  the  title  to  the  mort- 
gaged premises:  Clark  v.  Mclnnis  Realty 
Co.,   65  Misc.   307. 

e.  Slander. — An  Incompetent  person 
is  a  necessary  party  defendant  to  an  ac- 
tion for  a  slander  alleged  to  have  been 
uttered  prior  to  a  determination  that  he 
is  insane,  although  a  committee  has  been 


appointed:  Capen  v.  Delaney,  128  App. 
Div.  648;  113  N.  Y.  Supp.  50.     . 

f.  Stockholder. — A  creditor  of  a  cor- 
poration, suing  in  equity  on  behalf  of 
all  creditors  of  the  corporation  to  en- 
force the  liability  of  stockholders  for 
unpaid  subscriptions  to  the  capital 
stock,  must  join  as  defendants  all  stock- 
holders who  are  liable  under  the  statute 
as  well  as  the  personal  representatives 
of  those  who  have  died:  Warth  v. 
Moore  Blind  S.  &  O.  Co.,  146  App.  Div. 
28. 

g.  In  an  action  brought  by  a  stock- 
holder of  a  corporation  for  an  account- 
ing, the  necessary  defendants  are  the 
defaulting  officials  and  the  directors,  or 
the  trustees,  who  are  responsible  for 
the  corporation:  McCrea  v.  Robertson, 
192  N.  Y.  150;  aff'g  114  App.  Div.  77; 
99  N.  Y.  Supp.  694. 

h.  Trustee. — In  an  action  brought  by 
a  trustee  for  a  settlement  of  his  ac- 
counts, one  whom  he  has  employed  as 
attorney  and  who  had  rendered  services 
for  the  benefit  of  the  estate,  but  who 
is  not  saiisfled  to  accept  the  compensa- 
tion the  trustee  is  willing  to  pay  him, 
may  be  joined  as  a  defendant:  Beek- 
man  v.  Beekman,  74  Misc.  540. 

i.  Judgment  creditors  of  the  settlor 
of  a  trust  who  have  brought  a  suit 
against  her  to  have  their  judgments  de- 
clared a  lien  upon  lands  which  are  part 
of  the  trust  estate  are  not  necessary 
parties  to  a  suit  brought  by  the  settlor 
against  her  trustees  and  the  bene- 
ficiaries to  have  the  trust  declared  null 
and  void:  Herzog  v.  Herzog,  140  App. 
Div.  514;   125  N.  Y.  Supp.  402. 


§  448.    Parties  united  in  interest,  when  to  be  joined;  when  one  or 
more  may  sue  or  defend  for  the  whole. 


j.  Accounting. — A  holder  of  certifi- 
cates in  a  cemetery  association,  seeking 
an  accounting,  should  bring  an  action 
representative  in  character,  or  in  behalf 
of  the  plaintiff  and  all  others  similarly 
situated,  since  the  action  is  one  of  com- 
mon or  general  interest  to  many  persons: 
Tyndall  v.  Pinelawn  Cemetery,  198  N.  Y. 
217,  aff'g  134  App.  Div.  970. 

k.  Conversion. — An  action  against  a 
copartner  for  conversion  does  not  lie 
in  the  name  of  an  individual  partner  al- 
though he  joins  his  copartner  as  de- 
fendant, under  i  448,  in  the  absence  of 
any  allegation  showing  why  the  copart- 
ner was  joined  as  defendant  rather  than 
plaintiff,  and  it  is  not  shown  that  his 
consent  to  act  as  plaintiff  could  not  be 
obtained:  Baron  v.  Lakow,  121  App. 
Div.   544;    106  N.  Y.  Supp.   243. 

i.  Basement. — ^Where  persons  hav- 
ing easements  in  common  over  a  strip 
of  land  have  not  been  made  parties  to 
a  suit  brought  by  one  owner  to  restrain 


another  from  interfering  with  the  right 
of  way  the  court  cannot  determine  that 
the  defendant  was  justified  in  altering 
the  condition  of  the  land,  as  those  hav- 
ing rights  therein  should  be  heard  upon 
the  question:  Smith  &  Sons  Carpet  Co. 
v.  Ball,  143  App.  Div.  83;  127  X.  Y. 
Supp.  974. 

m.  Mechanic's  lien. — Where  real  es- 
tate is  conveyed  just  prior  to  the  com- 
mencement of  an  action  to  foreclose  a 
mechanic's  lien  thereon,  the  grantor  is 
a  proper  but  not  a  necessary  party  de- 
fendant: Pierce  v.  Kinney,  75  Misc.  328. 

n.  Mortgage. — One  or  two  trustees 
under  a  mortgage  executed  by  a  rail- 
road company  to  secure  its  bonds  may 
sue  alone  to  foreclose  the  mortgage, 
making  his  cotrustee  a  party  defendant, 
without  alleging  ihat  he  requested  the 
cotrustee  to  join  as  plaintiff,  where 
the  complaint  states  that  the  cotrustee 
is  :l  director  of  the  defendant  mort- 
gagor: Cuniming  v.  Middletown,  Union- 
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vine  &  W.  G.  R.  R.  Co.,  147  App.  Div. 
105. 

a.  Parties. — Parties  in  the  larger 
legal  sense  are  all  persons  having  a 
right  to  control  a  proceeding,  to  make 
defense,  to  adduce  and  cross-examine 
witnesses  and  to  appeal  from  a  decision 
if  an  appeal  lies:  Knickerbocker  Trust 
Co.  V.  T.  W.  P.  &  M.  R.  Co.,  139  App. 
Div.  305;   123  N.  Y.  Supp.  954. 

b.  The  code  does  not  require  that  a 
partj,  who  should  be  a  plaintiff,  must 
be  asked  to  become  such  before  being 
joined  as  defendant:  Wallach  v.  Dry- 
foos,  140  App.  Div.  438;  125  N.  Y. 
Supp.   305. 

c.  Probate  of  will. — The  provisions 
of  §  44S,  that  one  or  more  of  many  in- 
terested parties  may  sue  or  defend  for 
all,  are  not  applicable  to  an  action  to 
determine  the  validity  of  the  probate  of 
a  will,  but  all  interested  persons  must  be 
made  parties:  Brinkerhoff  v.  Tiernan,  61 
Misc.  586;  114  N.  Y.  Supp.  698. 


d.  Promissory  note. — There  is  a  de- 
fect of  parties  in  an  action  on  a  prom- 
issory note  made  by  the  defendant  and 
a  third  person,  not  made  a  defendant, 
where  only  a  joint  liability  is  alleged; 
nor  can  it  be  asserted  on  demurrer  that 
the  form  of  the  note  created  a  joint  and 
several  liability  against  the  makers  of 
the  note,  if  the  note  is  not  set  forth 
in  the  complaint:  Trusts  &  Guarantee 
Co.,  Lim.,  V.  Sawyer,  146  App.  Div.  63. 

e.  Sealed  instnunent. — No  x)erson 
can  sue  to  enforce  the  covenants  of  an 
instrument  under  seal,  except  those 
named  as  parties  and  those  who  signed 
and  sealed  the  same;  where  the  party 
of  the  first  part  consists  of  several  per- 
sons, no  one  of  them  may  maintain  an 
action  in  his  individual  capacity  with- 
out joining  the  others:  Porter  v.  Bald- 
win, 139  App.  Div.  278;  123  N.  Y.  Supp. 
1043. 


§  449.    Party  in  interest  to  sue.    Trustee,  etc.,  may  sue  alone. 


f.  Agent. — An  agent  selling  goods 
upon  commission  may  maintain  in  his 
own  name  an  action  to  recover  the  pur- 
chase price  of  goods  sold  by  him  for 
hi6  principal  as  trustee  of  an  express 
trust  under  §  449:  Middleton  v.  Wohl- 
gemuth, 141  App.  Div.  678;  126  N.  Y. 
Supp.  734. 

g.  Cashier. — The  fact  that  the  cash- 
ier of  a  bank,  who  w^as  named  individ- 
ually as  grantee  in  a  deed  did  not 
furnish  the  consideration  does  not  pre- 
vent him  from  enforcing  it;  the  pro- 
visions of  §  449  cover  such  a  case: 
Mutual  Life  Ins.  Co.  v.  Nicholas,  144 
App.  Div.  95. 

h.  Meri^er. — On  the  merger  of  a  rail- 
road corporation  with  other  corpora- 
tions, an  action  existing,  but  not  com- 
menced, before  the  merger  is  perfected 
must  be  brought  against  the  new  cor- 
poration: Lee  V.  Stillwater  &  Mechanic- 
ville  Street  R.  Co.,  140  App.  Div.  779; 
125  N.  Y.  Supp.  840. 

i.  Partner. — A  partner,  holding 
bonds  purchased  with  partnership  funds 
is  a  trustee  of  an  express  trust,  and  mav 
maintain  an  action  thereon  without  join- 
ing his  copartners  as  plaintiff:  Davidge  v. 
Guardian  Trust  Co.,  136  App.  Div.  78. 

j.  A  partner  sued  upon  a  partner- 
ship obligation  alleged  to  create  a  joint 
liability  is  entitled  to  have  his  copart- 
ners joined  in  the  action,  but  he  waives 
this  right  by  failing  to  take  objection 


demurrer  or  answer:  Alaska  Banking 
&  Safe  Deposit  Co.  v.  Van  Wyck,  146 
App.  Div.  5. 

k.  Sealed  instrument. — ^No  person 
can  sue  or  be  sued  on  the  covenants  of 
an  instrument  under  seal  except  those 
who  are  named  as  parties  to  it  and  who 
signed  and  sealed  it,  although  the  real 
party  in  interest:  Klein  v.  Mechanics'  & 
Traders'  Bank,  145  App.  Div.  615. 

1.  Trustee. — Where  a  contract  for 
the  purchase  of  land  is  made  by  the 
agent  of  the  plaintiff  individually,  and 
the  deed  of  conveyance  is  to  the  plain- 
tiff as  **  trustee  "  and  to  his  heirs  and 
assigns,  -the  word  "  trustee  "  is  merely 
de^criptio  personae,  and  the  plaintiff  is 
entitled  under  §  499,  as  the  real  party 
in  interest,  to  recover  an  excessive  pay- 
ment: Armour  v.  Sound  Shore  Front 
Imp.  Co.,  71  Misc.  253;  128  N.  Y.  Supp. 
331. 

m.  Where  creditors,  a  debtor  and 
three  persons  as  trustees,  agree  that 
the  creditors  are  to  forbear  prosecuting 
their  claims,  the  debtor  is  to  make 
stated  payments  and  turn  over  certain 
policies  to  the  trustees,  and  they  are 
to  distribute  the  funds  to  the  creditors, 
the  trustees  are  trustees  of  an  express 
trust  within  §449,  and  on  default  of  the 
debtor  the  trustees  may  maintain  an  ac- 
tion against  him:  Heppenstall  v.  Bau- 
douine,  60  Misc.  620;  113  N.  Y.  Supp. 
849. 


§  450.    When  married  woman  is  a  party. 

Part  §  1206  and  last  sentence  of  fi  1273  combined  in  |  51,  Domestic  Relations 
Law,  chap.  19  of  1909,  viz.: 

i  51.    POWERS  OF  SIARRIED  WOMAN.— A  married  woman  has  all  the  righta 
in  respect  to  property,  real  or  personal,  and  the  acquisition,  use,  enjojrment  and 
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disposition  thereof,  and  to  make  contracts  in  respect  thereto  with  any  person, 
including  her  husband,  and  to  carry  on  any  business,  trade  or  occupation,  and 
to  exercise  all  powers  and  enjoy  all  rights  in  respect  thereto  and  in  respect  to  her 
contracts,  and  be  liable  on  such  contracts,  as  if  she  were  unmarried;  but  a  husband 
and  wife  cannot  contract  to  alter  or  dissolve  the  marriage  or  to  relieve  the  hus- 
band from  his  liability  to  support  his  wife.  All  sums  that  may  be  recovered  in 
actions  or  special  proceedings  by  a  married  woman  to  recover  damages  to  her 
person,  estate  or  character  shall  be  the  separate  property  of  the  wife.  Judgment 
tor  or  against  a  married  woman,  may  be  rendered  and  enforced,  in  a  court  of 
record,  or  not  of  record,  as  if  she  was  single.  A  married  woman  may  confess  a 
Judgment  specified  in  section  one  thousand  two  hundred  and  seventy-three  of  the 
code  of  civil  procedure. 

Remainder  §  450,  Code  Civ.  Pro.,  viz.: 

§  450.  WHEN  MARRIED  WOMAN  IS  A  PARTY.— In  an  action  or  special  pro- 
ceeding a  married  woman  appears,  prosecutes  or  defends  alone  or  joined  with  other 
parties  as  if  she  was  single.  It  is  not  necessary  or  proper  to  join  her  husband 
With  her  as  a  party  in  any  action  or  special  proceeding  affecting  her  separate 
property.  The  husband  is  not  a  necessary  or  proper  party  to  an  action  or  special 
proceeding  to  recover  damages  to  the  person,  estate  or  character  of  his  wife.  The 
husband  is  not  a  necessary  or  proper  party  to  an  action  or  special  proceeding  to 
recover  damages  to  the  person,  estate,  or  character  of  another  on  account  of  the 
wrongful  acts  of  his  wife  committed  without  his  instigation. 

Amended  by  chap.  65  of  1909. 


a.  Parties. — ^The  provisions  of  f  723 
pertain  to  actions  at  law  and  to  equity 
actions;  the  court  may  direct  any  per- 
son who  could  have  joined  as  a  party 
to  be  brought  in,  provided  a  satisfactory 
reason  is  given,  except  in  cases  where 
the  rights  of  parties  have  been  changed 


after  the  bringing  of  the  action  by  sub- 
sequent transactions,  in  which  case  the 
provisions  as  to  supplemental  amend- 
ments and  pleading^  apply:  Gittleman 
V.  Feltman.  191  N.  Y.  205;  aff'g  122 
App.  DIv.  385;   106  N.  Y.  Supp.  839. 


§  451.    When  defendant  or  his  name  is  unlcnown. 


b.  Amend. — Where  a  summons  and 
attachment  papers  were  issued  and 
served  on  defendant  under  a  fictitious 
name,  and  on  the  hearing  of  a  motion  in 
the  action  it  appears  that  the  name  used 
is  the  real  name  of  the  defendant,  it  is 
the  duty  of  the  court  to  amend  the 
papers  by  striking  out  the  words  de- 
scribing part  of  defendant's  name  as 
fictitious:  Italian  Importing  Co.  v.  Spo- 
daro,  63  Misc.  320;  117  N.  Y.  Supp. 
135. 

c.  Fictitious  name. — ^Where  a  de- 
fendant is  sued  by  a  fictitious  name,  the 
real  name  being  unknown,  and  does  not 
appear,  a  judgment  obtained  is  irregular, 
unless  the  summons  and  judgment  con- 


tain a  description  sufficient  for  the  iden- 
tification of  the  defendant  for  purposes  of 
execution  against  his  property;  when  the 
proper  name  is  discovered,  the  judgment 
proceedings  must  be  amended  by  insert- 
ing it  before  further  proceedings;  a 
fictitious  name  may  be  used  only  when 
the  real  name  is  not  known:  Simon  v. 
Underwood,  61  Misc.  369;  115  N.  Y. 
Supp.  65. 

d.  Probate. — In  an  action  to  deter- 
mine the  validity  of  the  probate  of  a  will 
when  the  names  of  parties  are  unknown 
they  may  be  brought  into  court  under 
§451:  Brinkerhoff  v.  Tieman,  61  Misc. 
586;  114  N.  Y.  Supp.  698. 


§  452.    When  court  to  decide  controversy,  or  to  order  other  parties 
to  be  brought  in. 

See  S   303,  General  Corporation  Law,  The  court  may  require  creditors  of  cor- 
poration to  be  brought  in,  in  an  action  to  dissolve  or  annul  a  corporation. 


e.  Accounting. — Where  it  appears 
that  an  executor  whose  appointment 
dates  back  ten  years  cannot  account  until 


the  determination  of  an  action  brought 
by  him  to  determine  the  testator's  in- 
terest in  a  former  partnership,  and  that 


§  452] 
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beneficiaries 

claiming  that 

to    the    trust 

brought  in  as 


the  action  has  been  pending  for  four 
years,  a  beneficiary  under  the  will  who  has 
petitioned  for  an  accounting  should  be 
granted  leave  to  intervene  as  defendant 
in  the  action  in  order  that  she  may  pro- 
tect her  ultimate  interests:  Schlesinger  v. 
Bear,  128  App.  Div.  .494;  112  N.  Y.  Supp. 
826. 

a.  Beneficiaries. — The 
of  a  testamentary  trust 
certain  bonds  belonging 
estate  are  entitled  to  be 
parties  defendant  in  a  suit  in  equity, 
brought  by  a  legatee  against  the  ex- 
ecutor to  empress  a  trust  upon  the 
bonds:  Beck  v.  Staudt,  140  App.  Div. 
481;   125  N.  Y.  Supp.  430. 

b.  Condemnation. — The  provisions  of 
S  452  which  authorize  Joining  as  de- 
fendants all  persons  claiming  an  in- 
terest in  the  controversy  or  real  prop- 
erty involved  are  made  applicable  to 
condemnation  proceedings  by  §  3382: 
N.  Y.  C.  &  H.  R.  R.  R.  Co.  v.  Matthews, 
70  Misc.  567;   128  N.  Y.  Supp.  138. 

c.  Contract. — ^W'^here  one  owing 
money  to  a  contracting  company  under 
a  contract  has,  interpleaded  a  Judgment 
creditor  of  the  contracting  company, 
whose  execution  has  been  returned  un- 
satisfied, has  such  an  interest  in  the 
subject-matter  of  the  action  as  to  give 
him  the  right  to  be  brought  in  as  a 
party  defendant:  Edison  Electric  Illu- 
minating Co.  v.  Frick  Co.,  14  6  App. 
Div.   605. 

d.  Defendants. — i  723  changes  the 
common-law  rule  that  the  court  is  with- 
out power  to  bring  in  additional  defend- 
ants on  the  plaintiff's  motion;  this 
section  applies  to  suits  in  equity  and 
actions  at  law;  f  452  does  not  restrict 
the  scope  of  $  723,  the  former  section 
applying  to  equity  actions  only:  Gittle- 
man  v.  Feltman,  122  App.  Div.  385; 
106  X.  Y.  Supp.  839;  aff'd  191  N.  Y. 
205. 

Where  persons  hav- 
common  over  a  strip 
been  made  parties  to 
one  owner  to  restrain 
another  from  interfering  with  the  right 
of  way  the  court  cannot  determine  thi*t 
the  defendant  was  Justified  In  altering 
the  condition  of  the  land,  as  those  hav- 
ing rights  therein  should  be  heard  upon 
the  question:  Smith  &  Sons  Carpet  Co. 
V.  Ball.  143  App.  Div.  83;  127  X.  Y. 
Supp.    974. 

f.  Equity. — There  Is  a  well  defined 
distinction  between  necessary  and 
proper  parties  defendant  in  suits  in 
equity,  and  where  a  complete  determin- 
ation of  the  controversy  cannot  be  had 
without  the  presence  of  other  parties, 
the  court  should  direct  them  to  be 
brought  in  pursuant  to  §  452,  and  it 
is  error  for  the  court  to  proceed  to 
judgment  in  the  absence  of  such  neces- 


e.    Easement.— 

ing  easements  in 
of  land  have  not 
a  suit  brought  by 


sary  parties  although  no  objection  has 
been  previously  taken:  Mawhinney  v. 
Bliss,  124  App.  Div.  609;  109  N.  T. 
Supp.  332. 

fr.  Where  objection  to  a  defect  of 
parties  is  not  raised  by  answer  or  de- 
murrer, or  taken  at  the  trial,  the 
strict  legal  right  to  have  the  parties 
brought  in  Is  lost;  but,  it  seems,  where 
the  suit  is  In  equity  and  a  complete  de- 
termination of  the  controversy  cannot  be 
had  without  the  presence  of  other  parties, 
the  court  of  Its  own  motion  may  direct 
them  to  be  brought  in  and  a  party  may- 
urge  that  the  presence  of  other  parties  is 
necessary  for  the  first  time  on  appeal,  for 
the  court  will  not  render  a  fruitless  Judg- 
ment: City  Equity  Co.  v.  Elm  Park  Realty 
Co.,  135  App.  Div.  856. 

h.  Foreclose. — A  plaintiff,  which  has 
taken  an  assignment  of  a  mortgage, 
when  its  validity  is  questioned  in  a 
prior  action  brought  by  the  committee 
of  an  Incompetent  against  several  de- 
fendants to  set  aside  the  instrument  as 
procured  by  fraud,  should  not  be 
granted  leave  to  Join  the  Incompetent 
as  a  party  defendant  in  ?.n  action  of 
foreclosure,  to  which  all  the  persons  in- 
volved in  the  alleged  fraud  are  not  par- 
ties, but  should  be  left  to  defend  its 
rights  in  the  prior  action:  City  Real 
Estate  Co.  v.  MacFarland,  121  App.  Div. 
652;  106  N.  Y.  Supp.  333. 

i.  A  person  not  a  party  to  an  action 
can  be  brought  in  on  his  own  motion 
under  §  452  only  where  he  has  an  in- 
terest in  the  subject  of  the  action,  or  In 
real  property  title  to  which  may  be 
affected  by  the  Judgment,  or  for  injury  t3 
which  relief  is  demanded:  Tysen  v.  Tysen, 
137  App.  Div.  134;  121  N.  Y.  Supp.  962. 

j.  Where  one  holding  title  to  lands 
under  foreclosure  was  bought  in  on  her 
own  motion  as  a  party  defendant,  and 
thereafter  on  motion  of  the  plaintiff  the 
order  was  modified  so  as  to  require  her 
to  answer  within  three  days  after  service 
of  a  copy  of  the  order  with  notice  of 
entry,  otherwise  her  motion  to  be  brought 
in  denied,  it  was  necessary  for  the  plain- 
tiff to  serve  a  copy  of  the  latter  order 
with  notice  of«entry  before  he  could  put 
the.  defendant  in  default;  a  subsequent 
order  vacating  the  prior  order  because  of 
a  failure  of  the  defendant  to  answer 
within  three  days  should  be  set  aside  and 
she  should  be  allowed  to  appear  and 
answer  within  twenty  days:  Curtis  t. 
Goldberg,  137  App.  Div.  10. 

k  License. — In  an  action  by  a  licen- 
see to  restrain  a  commissioner  of  li- 
censes from  revoking  Its  license,  a  per- 
son who  has  preferred  charges  with  the 
commissioner  against  the  licensee  may 
not  intervene  as  defendant,  where  he 
shows  no  other  intefest  than  that  of  a 
private  citizen:  Hapgood  v.  Bogart,  124 
App.  Div.  875;  109  N.  Y.  Supp.  537. 
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a.  Moving  papers. — A  motion  to  In- 
teryene  as  defendant  denied  on  the 
irround  of  insufficiency  of  moving  pa- 
pers: Goff  V.  O'Rourke,  123  App.  Div. 
918. 

b.  New  party — ^When  the  time  within 
which  a  complaint  may  he  amended  has 
not  expired,  an  amendment  may  he 
made  bringing  in  a  defendant  who 
Is  shown  by  the  allegations  of  the 
answer  to  be  a  proper  and  necessary 
party  for  a  complete  determination  of 
the  controversy:  McDonald  v.  McDon- 
ald, 120  App.  Div.  367;  105  N.  Y.  Supp. 
277. 

c.  Parties. — In  equity  the  assignee  of 
a  part  of  a  claim  may  maintain  a  suit 
to  enforce  the  same,  and  the  court  may 
direct  other  parties  to  be  brought  in  in 
order  that  there  may  be  a  complete  ^e- 

§  453.    Supplemental  summons. 

f.  Demurrer. — If  a  demurrer  be  sus- 
tained on  the  ground  that  there  is  a  de- 
fect of  parties  plaintiff,  the  defect  can 
be  cured  only  by  amending  the  sum- 
mons: Robinson  v.  Thomas,  123  App. 
Div.  411;  107  N.  Y.  Supp.  1110. 

g.  Mistake. — The  mistake  of  a  plain- 
tiff in  suing  in  a  representative 
capacity  can  only  be  corrected  by  an 
amendment  of  the  summons:  Vander- 
veer  v.  Cohen,  139  App.  Div.  296;  123 
X.  Y.  Supp.  1033. 

h.  Parties. — §  760  is  not  mandatory 
and  the  provisions  of  i  453  are  not  man- 


termination  of  the  controversy:  Dick- 
inson V.  Tysen,  125  App.  Div.  735;  110 
N.  Y.  Supp.  269. 

d.  Partition. — In  an  action  of  parti- 
tion persons  not  necessary  parties  can- 
not be  brought  in  by  a  motion  of  one  of 
the  defendant's  under  §  1338,  the  plain- 
tiff not  having  elected  to  bring  such  party 
in  and  said  party  opposing  the  motion; 
but  the  court  may  bring  them  in  under 
I  723:  Johnson  v.  Aleshire,  130  App.  Div. 
178;  114  N.  Y.  Supp.  398. 

e.  Taxpayer's  action. — In  a  taxpayer's 
action  to  restrain  a  city  from  entering 
into  a  contract  with  the  successful  bid- 
der for  the  paving  of  a  street,  the 
latter  is  a  necessary  party  and  the  court 
will  order  the  bidder  brought  in  as  a 
party  defendant:  Jensen  v.  Board  of 
Contract,  74  MisxJ.  641. 


datory  as  to  substituted  parties,  but 
only  as  to  necessary  or  proper  original 
parties  whom  the  court  orders  to  be 
brought  in:  Gruner  v.  RufFner  et  al.,  59 
Misc.  266.  110  N.  Y.  Supp.  873. 

i  Service. — An  amendment  of  a 
summons  bringing  a  new  party  defend- 
ant is  of  no  validity  until  the  amended 
summons  is  served  upon  such  new 
party;  and  as  to  him  the  action  is 
deemed  to  have  been  commenced  on  the 
dav  of  such  service:  Concrete  Publish- 
ing Co.  V.  Reed,  7Q  Misc.  22;  126  N.  Y. 
Supp.   653. 


§  456.    Proceedings  in  action  against  defendants  severally  liable. 


j.  Bankruptcy. — Where  a  partner 
was  rot  served  in  an  action  against  his 
firm,  and  no  individual  Judgment  was 
entered  against  him,  he  is  not  entitled  to 
a  cancellation  of  the  judgment  on  his  dis- 
charge in  bankruptcy,  where  there  was 
no  adjudication  in  that  proceeding  as  to 
the  partncrshin  debt:  Matter  of  Gruber, 
129  App.  Div.  297;  113  N.  Y.  Supp.  923. 

k.  Discontinuance. — ^Where  a  plain- 
tiff in  a  negligence  action  has  a  right 
to  sue  either  or  both  of  two  defendants 
and  to  hold  them  either  severally  or 
jointly  *  liable  he  can  at  any  time,  by 
leave  of  court,  discontinue  the  action 
a.s  to  any  or  all  of  such  defendants  as 
he  may  elect:  Bonhoft  v.  Fischer,  147 
App.  Div.    672. 


1.  Judgment. — Where  a  severable 
cause  of  action  is  dismissed  as  to  one 
defendant  he  may  enter  judgment,  but 
where  two  defendants  answer  jointly, 
only  one  judgment  can  be  entered: 
Schuller  v.  Robison.  139  App.  Div.  97; 
123  N.  Y.  Supp.  881. 

m.  Reversal. — A  reversal  as  to  one 
defendant  in  an  action  for  personal  in- 
juries brought  against  three  defendants 
does  not  necessitate  a  reversal  as  to  all 
where  the  acts  of  negligence  with  which 
each  defendant  is  charged,  while  con- 
tributing to  the  injury,  are  separate  and 
distinct:  Draper  v.  Interborough  Rapid 
Transit  Co.,  124  App.  Div.  357;  108 
N.  Y.  Supp.  691. 


§  473.    Guardian  for  absent  infant  defendant. 


n.  A  guardian  ad  litem  cannot  be  ap- 
pointed for  a  non-resident  infant  de- 
fendant imtil  the  infant  has  been  served 
with  a  summons:  Taylor  v.  Emmet,  66 
Misc.  74. 

o.  To  procure  the  appointment  of  a 
guardian  ad  litem  under  §  473,  it  is  not 


necessary  that  a  non-resident  infant  de- 
fendant be  first  served  either  personally 
or  by  publication;  two  methods  of  ob- 
taining such  appointment  are  provided, 
the  first  under  §  471  and  the  second  un- 
der §  473:  Taylor  v.  Emmet,  137  App. 
Div.   202. 


§§  474,  481] 
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§  474.    Guardian  not  to  receive  property  until  security  given. 


a.  Guardian  ad  litem. — ^A  defendant 
settling  a  cause  of  action  with  the  guar- 
dian ad  litem  of  an  infant  plaintiff  is 
tx>und  to  know  whether  the  guardian's 


bond  has  been  approyed  as  required  by 
§474  and  rule  51  of  the  Qeneral  Rules 
of  Practice:  135  App.  Div.  13. 


§  477.    Liability  of  defendant's  guardian  for  costs. 


b.  Tmst  pool — All  who  contribute  to 
a  trust  pool  are  necessary  parties  in  a 
suit  to  abrogate  the  trust  agrreement: 


Parmenter  v.   Romans,   126   App.  Dir. 
399;  109  N.  T.  8upp.  800. 


§  479.   Copy  complaint,  when  to  be  served. 


c.  Appearance. — In  an  action  to 
register  title  to  land»  brought  under 
article  12  of  the  Real  Property  Law,  an 
abutting  owner  has  an  absolute  right 
to  appear  and  answer  the  complaint, 
and  where  he  has  not  been  named  as  a 
defendant  by  the  plaintiff,  the  orderly 
practice  is  for  him  to  enter  his  ap- 
pearance, demand  a  copy  of  the  com- 
plaint, and  to  answer  it  within  the  time 
allowed:  Sundermann  ▼.  People,  148 
App.  Div.  124. 

d.  Non-resident. — ^Where  a  non-resi- 
dent defendant  has  been  served  with 
process  by  publication,  without  a  war- 
rant of  attachment  having  been  issued, 

§  480.    Consequence  of  failure. 

f.  I>elay. — Where  a  plaintiff  whose 
complaint  has  been  returned  for  lack 
of  timely  service  delays  over  five  years 
before  moving  for  leave  to  serve  a  com- 
plaint and  has  taken  no  other  proceed- 


and  subsequently  brings  property  into 
this  state,  its  time  to  appear  and  ans- 
wer does  not  begin  to  run  until  a  war- 
rant of  attachment  thereon  is  issued 
and  a  levy  made:  Haase  v.  Michigan 
Steel  Boat  Co.,  148  App.  Div.  298. 

e.  Serrioe  of  complaint. — ^A  motion 
to  be  allowed  to  serve  a  complaint  made 
nearly  one  year  after  the  time  for  serv- 
ice had  elapsed  will  not  be  granted 
where  the  reason  assigned  is  that  the 
party  waited  for  the  determination  of  a 
demurrer  in  another  action  involving 
the  same  question:  Martin  v.  MoCurdy* 
120  App.  Div.  665;  106  N.  T.  Supp. 
474. 


Ings  during  that  time,  she  is  under  the 
burden  of  giving  a  reasonable  excuse 
for  the  delay:  Burns  v.  Meister,  141 
App.  Div.  674;  125  N.  Y.  Supp.  916. 


§  481.    Complaint;  what  to  contain. 


g.  Accounting. — A  complaint  in  a 
suit  in  equity  for  an  accounting  must 
show  that  there  is  a  trust  or  fiduciary 
relation  between  the  parties;  a  complaint 
alleging  a  contract  giving  an  option  to 
purchase  stock  at  a  future  time  and  upon 
a  future  contingency,  where  no  money 
was  advanced  and  no  trust  relationship, 
partnership  or  joint  enterprise  is  shown, 
is  insufficient  for  an  accounting:  Harle  v. 
Brennlg,  131  App.  Div.  742;  116  N.  Y. 
Supp.  51. 

h.  Where  it  appears  from  the  com- 
plaint that  defendants  have  accounted 
to  plaintiff  up  to  a  certain  date,  the 
correctness  of  which  is  admitted,  and 
no  later  transactions  entitling  plaintiff 
to  a  further  account  are  shown,  no 
cause  of  action  for  an  accounting  in 
equity  is  shown:  Morrison  v.  Chapman, 
63  Misc.  195;  116  N.  Y.  Supp.  522. 

i.  Complaint  in  action  brought 
against  the  executrix  of  a  deceased  tes- 
tamentary trustee  for  an  accounting 
held  sufficient:   Fogarty  v.  O'Reilly,  56 


Misc.  192;  107  N.  Y.  Supp.  234;  aff'd 
123  App.  Div.  516;  108  N.  Y.  Supp.  503. 

j.  An  equitable  action  cannot  be 
maintained  for  an  accounting  and  for 
specific  performance  by  one  to  whom 
royalties  are  due  for  the  manufacture 
and  sale  of  beds  embodying  a  patented 
device,  because  the  plaintiff  does  not 
know  the  amount  of  such  sales  and  de- 
fendant has  not  rendered  statements 
thereof  as  agreed;  and  a  complaint 
which  demands  Judgment  for  no  definite 
sum  and  alleges  plaintiff's  ignorance  of 
the  amount  due,  falls  to  state  a  cause  of 
action:  Storr  v.  Central  Bedding  Co.,  5S 
Misc.  398;  106  N.  Y.  Supp.  546. 

k.  In  an  action  against  selling  agents 
for  an  accounting  as  to  goods  sold,  a 
credit  admitted  in  the  complaint  but 
denied  by  answer  cannot  be  claimed  by 
the  agent  to  have  been  admitted  by  the 
principal:  Oneida  Steel  Pulley  Co.  v.  N. 
Y.  Leather  Belting  Co.,  120  App.  Div. 
625;  106  N.  Y.  Supp.  634. 
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a.  Account  stated. — In  an  action  to 
recover  a  sum  of  money  upon  an  ac- 
count stated,  it  is  necessary  for  the 
plaintiff  to  allege  non-payment;  but  as 
this  is  a  mere  rule  of  pleading  and  be- 
cause payment  must  be  pleaded  as  a 
defense,  a  denial  of  the  plaintiff's  alle- 
gation does  not  make  payment  an 
issue:  Bremer  v.  Ring,  146  App.  Div. 
724. 

b.  Actions. — ^Where  a  customer  sues 
three  successive  firms  of  stockbrokers  in 
the  same  complaint,  some  of  the  defend- 
ants being  members  of  all  three  firms, 
others  of  only  one,  and  seeks  to  open 
various  statements  of  account,  alleging 
that  one  or  another  of  the  firms  made 
secret  profits  out  of  his  stocks,  the  com- 
plaint is  demurrable  uj)on  the  ground  of 
an  improper  Joinder  of  causes  of  action: 
Sprague  v.  Currie,  133  App.  Div.  17;  117 
N.  Y.  Supp.  482. 

c.  Administrators. — ^The  administra- 
tor of  a  decedent  cannot  maintain  an 
action  at  law  for  a  share  of  the  profits 
consisting  of  rents  that  accrued  after 
the  decedent's  death  whether  the  lands 
are  partnership  property  or  held  by  the 
parties  as  tenants  in  common:  WalcofF 
V.  Bittker.  67  Misc.  414;  122  N.  Y. 
Supp.   680. 

d.  Agency. — ^Where  it  is  sought  to 
charge  a  principal  with  the  act  of  his 
agent,  such  act  may  be  pleaded  as  the 
act  of  the  principal:  People  v.  Lewis, 
138  App.  Div.  673;  122  N.  Y.  Supp 
1025. 

e.  An  undisclosed  principal  suing 
for  the  breach  of  an  implied  warranty 
as  to  the  quality  of  goods  sold  need 
not  allege  the  agency  through  which 
the  sale  was  effected:  Kelly  Asphalt 
Block  Co.  V.  Barber  Asphalt  Paving  Ck>., 
136  App.  Div.   23. 

f.  Agricultural  Law. — Allegations  in 
a  complaint  that  defendant  at  a  time  and 
place  offered  for  sale  and  sold  a  com- 
pound as  lard,  which  was  not  lard  but 
an  Imitation,  and  was  an  adulterated  and 
misbranded  article  of  food,  with  a  refer- 
ence to  the  sections  alleged  to  be  vio- 
lated, is  sufficient  in  an  action  to  re- 
cover a  penalty  under  the  Agricultural 
Law:  People  v.  Munn,  131  App.  Div.  341; 
115  N.  Y.  Supp.  803. 

g.  A  complaint  alleging  in  substance 
that  4he  defendant  violated  S§  164  and 
165  of  the  Agricultural  Law  in  exposing 
for  sale  an  article  of  food  called  ''  To- 
mato Catsup,"  labeled  as  containing  a 
certain  percentage  of  soda  benzoate  but 
no  artificial  coloring,  while  as  a 
matter  of  fact  the  catsup  was  artificially 
colored,  contained  a  greater  proportion 
of  soda  benzoate  and  also  benzoic  acid, 
states  a  cause  of  action:  People  v.  Luke, 
122  App.  Div.  64;  106  N.  Y.  Supp.  621. 

h.   Alienation  of  affections. — A  com- 


alienated  the  affections  of  the  plaintiff's 
wife  by  improper  attentions  and  by  sex- 
ual intercourse,  and  that  by  "  said  wrong- 
ful and  unlawful  acts  "  the  affections  of 
the  wife  have  become  wholly  alienated 
and  destroyed,  etc.,  does  not  state  a  cause 
of  action  for  criminal  conversation,  but 
for  alienation  of  affection  only,  the  adul- 
tery being  one  of  the  means  used  and  in 
filggravation  of  damage:  Hanor  v.  Housel, 
128  App.  Div.  801;  113  N.  Y.  Supp.  163. 

i.  Alimony. — Where  the  complaint, 
in  an  action  to  recover  accrued  alimony 
under  a  decree  absolute  in  form  foi* 
absolute  divorce  entered  in  another 
state,  makes  no  reference  to  any  law 
of  said  state  relative  to  the  power  of 
the  court  to  modify  the  decree  as  to 
alimony,  a  demurrer  on  the  ground  tha/t 
the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action 
is  properly  overruled:  Patton  v.  Patton, 
67  Misc.  405;   123  N.  Y.  Supp.  329. 

j.  Allegations. — In  an  action  to 
determine  the  validity  of  the  probate  of 
a  will,  where  the  complaint  alleges  the 
appointment  of  one  defendant  as  sole 
executrix,  it  should  allege  the  making  of 
the  will  and  the  qualifications  by  her  as 
executrix:  Brlnkerhoff  v.  TIernan,  61 
Misc.  586;  114  N.  Y.  Supp.  698. 

k.  Architect. — A  complaint,  in  an 
action  against  an  architect,  for  injuries 
caused  by  the  falling  of  a  wall,  which 
alleges  that  the  plans  prepared  were  un- 
safe, but  fails  to  allege  that  the  collapse 
was  due  to  any  defect  in  that  regard,  and 
alleges  that  it  was  the  architect's  duty 
to  supervise  the  construction  and  con- 
demn the  wall  as  unsound,  but  fails  to 
allege  that  the  architect  permitted  or 
knew  of  any  departure  from  his  plans, 
does  not  state  a  cause  of  action:  Potter 
V.  Gilbert,  130  App.  Div.  632;  115  N.  Y. 
Supp.  425. 

1.  Boat. — A  complaint  which  alleges 
that  the  defendant  agreed  to  build  a 
boat  for  the  plaintiff,  completed  and 
ready  for  delivery  on  a  certain  day,  the 
plaintiff  to  pay  in  four  equal  installments 
as  the  work  progressed,  but  that  the 
plaintiff  after  paying  two  installments 
rescinded  the  contract  because  the  de- 
fendant failed  to  complerte  the  boat  at 
the  time  agreed,  states  a  cause  of  ac- 
tion and  is  not  defective  in  failing  to  al- 
lege that  the  plaintiff  had  paid  the  sub- 
sequent installments:  Whiting  v.  Derr, 
121  App.  Div.  239;  105  N.  Y.  Supp. 
854. 

D  .  Bonds — Complaint  in  action  to  re- 
cover under  contract  indemnifying  un- 
derwriter of  bonds  held  not  subject  to 
demurrer:  McKenna  v.  Dunn,  124  App. 
Div.  650;  109  N.  Y.  Supp.  66. 

n.  Breach  of  contract. — ^Where  plain- 


tiff's complaint  for  breach  of  contract 

shows   that   he   is   entitled   to   at   least 

plaint  which  alleges  that  the  defendant  |  nominal   damages,   a  demurrer  to   this 
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complaint  will  be  overruled:  Benequit 
V.  N.  Y.  ft  N.  J.  Real  Estate  Imp.  Co., 
148  App.  DIv.  628. 

a.  A  complaint  against  a  landlord 
to  recover  for  breach  of  a  covenant  to 
supply  heat  and  power  should  not  be 
dismissed  at  the  opening  of  the  plain- 
tiff's case  on  the  theory  that  the  cove- 
nant applied  to  a  building  to  be  con- 
structed in  the  future:  Storandt  v. 
Vogel  &  Binder  Co.,  140  App.  Dlv.  671; 
125  N.  Y.  Supp.  568. 

b.  Where  a  complaint  for  the  value 
of  work  and  materials  alleges  in  a 
single  cause  of  action  that  the  agreed 
price  and  reasonable  value  of  the  ma- 
terials and  work  was  a  certain  sum,  it 
is  improper  to  compel  the  plaintiff  to 
elect  whether  he  will  proceed  upon  the 
express  contract  or  upon  a  quantum 
meruit:  Byrne  v.  Gillies  Co.,  144  App. 
Div.    677. 

c.  An  allegation  in  a  complaint  in  an 
action  on  contract  that  plaintiff  has 
complied  with  "all  the  terms  and  pro- 
visions "  of  the  agreement  is  a  suffi- 
cient averment  that  he  has  performed 
his  contractual  d^ty:  Consolidated  Rub- 
ber Tire  Co.  v.  Firestone  T.  &  R.  Co., 
144  App.  Div.  225. 

d.  A  complaint  in  an  action  for 
breach  of  contract  which  merely  alleges 
that  the  defendant  employed  the  plain- 
tiff as  an  actor  and  agreed  to  pay  him  a 
certain  sum  weekly  **  for  each  and 
every  week  and  the  plaintiff  publicly 
appeared  and  performed  *'  does  not 
state  a  cause  of  action:  Pollock  v.  Shu- 
bert  Theatrical  Co.,  146  App.  Div.  628. 

e.  A  complaint  brought  to  enforce 
a  covenant  alleged  to  run  with  the  land, 
which  does  not  set  out  the  language  of 
the  covenant,  is  demurrable:  Kidder  v. 
Port  Henry  Iron  Ore  Co.,  201  N.  Y.  445. 

f.  Breach  of  promise. — A  complaint 
in  an  action  for  breach  of  promise  to 
marry  which  alleges  that,  in  considera- 
tion that  plaintiff,  who  was  unmarried, 
at  request  of  defendant  would  marry  him, 
the  defendant  promised  plaintiff  to 
marry  her  on  request  and  by  appropriate 
averments  alleges  a  request  and  demand 
by  plaintiff  of  defendant  and  his  neglect 
and  refusal  so  to  do,  sufficiently  alleges  a 
valid  contract  and  a  breach  thereof  by 
defendant:  Hughes  v.  Walter,  63  Misc. 
199;  116  N.  Y.  Supp.  1. 

g.  Broker. — In  an  action  by  a  broker 
to  recover  his  commissions  for  effecting 
an  exchange  of  property,  where  the  con- 
tract provided  that  the  property  con- 
veyed by  one  of  the  parties  was  to  be 
subject  to  a  second  mortgage,  the  de- 
tails of  which  were  to  be  arranged  be- 
tween the  parties,  and  no  allegation  ap- 
pears that  such  details  were  ever  ar- 
ranged or  that  the  contract  ripened  into 
an  actual  conveyance,  the  complaint 
does  not  state  facts  sufficient  to  consti- 


tute a  cause  of  action:  Kahn  v.  Versch- 
leiser,  57  Misc.  381;  109  N.  Y.  9upp. 
663. 

h.  Causes  of  action. — Where  a  com- 
plaint states  two  causes  of  action,  one 
against  the  defendant  individually  and 
the  other  against  him  in  a  representative 
capacity,  and  there  is  no  demurrer  upon 
the  grounds  of  misjoinder  of  actions,  the 
complaint  will  be  sustained  if  it  state  a 
cause  of  action  against  the  defendant  in 
either  capacity:  Brooklyn  Improvement 
Co.  V.  Lewis,  136  App.  Div.  861;  122 
X.  Y.  Supp.  111. 

i.  Where  the  complain  in  an  action 
shows  on  primary  right  of  the  plaintiff 
and  one  wrong  done  by  the  defendant 
which  involves  that  right,  it  states  but 
a  single  cause  of  action,  no  matter  how 
many  forms  of  relief  are  asked;  where 
there  is  a  single  cause  of  action  a  de- 
mand for  multiplicity  of  relief  is  not 
ground  for  demurrer  because  of  im- 
proper joinder  of  actions,  as  the  cause 
alleged  and  the  relief  asked  are  sep- 
arate matters:  Gotthelf  v.  Shapiro,  136 
App.  Div.  1;    120  N.  Y.  Supp.  210. 

j.  Civil  action. — Under  the  present 
system  of  practice  in  this  state,  the  civil 
action  is  the  single  judicial  instrument 
for  the  prosecution  of  all  remedial 
rights  and  for  obtaining  all  remedies; 
and  the  differences  of  form  which  once 
existed  have  been  abrogated;  it  is  now 
only  requisite,  to  entitle  a  plaintiff  to 
recover,  that  he  should  allege  and 
prove  the  facts  which  entitle  him  to  the 
relief  he  seeks:  Tyndall  v.  Beatty,  57 
Misc.  646;   108  N.  Y.  Supp.  697. 

k.  Check. — Where  the  complaint  in 
an  action  upon  a  check  against  the 
drawer  fails  to  allege  that  notice  of  dis- 
honor was  given  to  defendant,  or  that 
any  facts  existed  in  consequence  of  which 
such  notice  was  unnecessary,  it  is  de- 
murrable for  insufficiency:  Ewald  v. 
Faulhaber  Stable  Co.,  55  Misc.  275;  105 
N.  Y.  Supp.  114. 

l.  A  complaint  by  a  depositor  to  re- 
cover sums  paid  to  his  agent  by  a  bank 
on  checks  indorsed  by  him  which  merely 
alleges  that  he  indorsed  the  checks  for 
the  purpose  of  depositing  them  to  his 
account,  but  that  the  defendant  wrong- 
fully and  negligently  paid  in  cash  to  his 
messenger  without  setting  forth  any 
facts  tending  to  show  that  the  payment 
was  wrongfully  or  negligently  made  fails 
to  state  a  cause  of  action:  Peerrot  v. 
Mount  Morris  Bank,  120  App.  Div.  247; 
104  N.  Y.  Supp.  1045. 

m.  Claim. — ^Where  a  village  charter 
required  that  claims  against  the  village 
shall  be  verified,  no  action  can  be  main- 
tained until  a  verified  claim  is  served 
and  such  service  must  be  pleaded: 
Cotrlss  V.  Village  of  Medina.  139  App. 
Div.  872;    12  4  N.   Y.   Supp.  507. 
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a.  Combination. — A  complaint,  in  an 
action  to  restrain  an  alleged  unlawful 
combination  in  restraint  of  trade,  does 
not  state  a  cause  of  action  if  it  fail  to 
show  that  the  defendants  were  incor- 
porated for  or  unlawfully  combined 
with  other  persons  to  advance  or  control 
prices;  a  mere  allegation  that  a  defend- 
ant with  others  controls  ninety  per 
cent,  of  a  certain  trade  does  not  show 
an  illegal  combination:  Locker  v.  Amer- 
ican Tobacco  Co.,  121  App.  Div.  443; 
106  N.  Y.  Supp.  115. 

b.  Commissions — Action  upon  a  con- 
tract whereby  the  defendant  agreed  to 
pay  the  plaintiff  commissions  on  sales  of 
lard  made  under  a  certain  trade  name 
owned  by  the  plaintiff;  complaint  exam- 
ined and  held,  that  it  should  not  have 
been  dismissed  on  the  theory  that  it 
failed  to  show  that  the  sales  upon  which 
commissions  were  demanded  were  made 
during  the  life  of  the  contract:  Searle  v. 
HalBtead  &  Co.,  130  App.  Div.  693;  116 
N.  Y.  Supp.  405. 

c.  A  complaint  in  an  action  to  re- 
cover commissions  for  procuring  a  loan, 
which  alleged  that  the  plaintiff  procured 
one  S.  "  to  accept  said  application,"  is 
sufficient,  and  it  is  not  necessary  to 
allege  the  evidence  by  which  the  ac- 
ceptance is  to  be  proved:  Morton  v: 
Petit,  133  App.  Div.  377;  117  N.  Y. 
Supp.  364. 

d.  A  plaintiff  may  plead  conclusions 
of  fact  subject  to  defendant's  right  to 
move  to  make  the  allegations  more 
specific:  Ranken  v.  Probey,  131  App.  Div. 
328;  115  N.  Y.  Supp.  832. 

e.  Conclusion. — ^Where  a  lease  gave 
the  lessor  an  option  either  to  renew  the 
lease  or  to  pay  the  tenant  the  fair  value 
of  a  stable  on  the  lands,  the  tenant  by 
alleging  that  the  defendant  at  the  expira- 
tion of  the  lease  "  elected  '*  to  pay  the 
value  of  the  stable  does  not  allege  a  legal 
conclusion  but  a  fact,  and  the  form  of  the 
allegation  furnishes  no  ground  for  a  dis- 
missal: Eisner  v.  Pringle  Memorial  Home, 
130  App.  Div.  559;  115  N.  Y.  Supp.  58. 

f.  An  allegation,  to  justify  the 
aA>an'donment  of  a  contract,  that  the 
work  and  materials  **  which  had  not 
been  paid  for  were  of  the  total  reason- 
able value  of "  a  certain  sum,  where 
the  contract  is  not  annexed  nor  its 
terms  shown,  is  a  mere  conclusion  of  law 
with  no  facts  to  sustain  it:  Mitchell  v. 
Dunsmore  Realty  Co.,  60  Misc.  563;  112 
N.  Y.  Supp.  659. 

g.  Condition  precedent. — A  com- 
plaint against  one  who  guaranteed  per- 
formance of  a  contract  is  defective  if  it 
fails  to  allege  the  performance  of  a  con- 
dition precedent  to  liability  on  the  part 
of  the  principal;  but  where  it  is  a  guar- 
anty of  general  performance  and  pay- 
ment then  the  complaint  need  not  show 
that     plaintiff    exhausted     her     remedy 


against  the  principal  before  proceeding 
against  the  guarantors:  Jacobs  v.  Dessar, 
129  App.  Div.  286;  113  N.  Y.  Supp.  324. 

h.  Where  a  building  contract  pro- 
vides for  payment,  "  after  written  ac- 
ceptance by  the  architect,"  such 
acceptance  is  a  condition  precedent 
and  performance  or  a  waiver  thereof, 
must  be  pleaded  and  proved:  Granger 
Co.  V.  B.  K.  Iron  Works,  204  N.  Y.  218. 

i.  Where  a  building  contract  pro- 
vides for  certificates  of  satisfaction,  the 
obtaining  of  such  certificate  is  a  con- 
dition precedent  to  maintaining  an 
action  on  the  contract,  and  performance 
must  be  alleged  in  the  complaint:  Bell 
V.  Fox,  138  App.  Div.  569;  123  N.  Y. 
Supp.  310. 

j.  Conditional  sale. — Complaint  fail- 
ing to  state  a  cause  of  action  again&rt 
one  who  has  purchased  chattels  from 
a  vendee  who  purchased  under  a  con- 
ditional sale  from  plaintiff:  Wilson  v. 
Gibson,  143  App.  Div.  894;  129  N.  Y. 
Supp.   702. 

k.  Conspiracy. — ^No  action  for  con- 
spiracy lies  where  two  or  more  persons 
conspire  to  do  a  lawful  act  in  a  lawful 
manner  and  cause  damage  thereby,  even 
though  they  acted  with  malicious  motive: 
Cohen  v.  Fisher  &  Co.,  135  App.  Div. 
238. 

I.  Where  the  complaint  in  an  action 
for  a  conspiracy  alleges  that  in  conse- 
quence of  the  conspiracy,  an  action 
brought  by  the  plaintiff  had  been  dis- 
missed, and  by  reason  thereof  plaintiff 
lost  all  his  interest  in  an  estate,  but? 
it  is  not  alleged  that  plaintiff  had 
no  other  witnesses,  nor  any  other 
method  of  establishing  his  cause  of  ac- 
tion, a  demurrer  will  be  sustained:  Wil- 
liams V.  McClellan,  59  Misc.  620;  111 
N.  Y.  Supp.  229. 

m.  Construction. — The  rule  that  a 
complaint  is  to  be  liberally  construed  in 
favor  of  the  pleader  is  especially  appli- 
cable where  its  insulficiency  is  attacked 
for  the  first  time  upon  a  new  trial  had 
after  a  former  trial  upon  the  merits  when 
the  objection  was  not  taken:  Wright  v. 
United  Traction  Co.,  131  App.  Div.  356; 
115  N,  Y.  Supp.   630. 

n.  A  demurrer  to  a  complaint  admits 
every  fact  alleged  as  well  as  every  fact 
that  can  reasonably  and  fairly  be  im- 
plied therefrom;  for  the  purpose  of  de- 
termining whether  a  complaint  states 
a  cause  of  action,  it  must  be  liberally 
construed:  Candee  v.  Baker,  131  App.< 
Div.  641;  116  N.  Y.  Supp.  55. 

o.  The  title,  allegations  and  demand 
of  a  complaint  against  an  assignee  for 
creditors  are  to  be  considered  as  a 
whole  in  order  to  determine  whether 
the  defendant  is  sued  in  his  represen- 
tative capacity:  Standard  Audit  Co.  v. 
Robotham,  62  Misc.  466;  115  N.  Y. 
Supp.   152. 
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a.  Contents. — ^A  complaint  should 
contain  a  plain  and  concise  statement 
of  the  facts  constituting  the  cause  of 
action,  not  the  evidence  of  those  facts; 
where  a  complaint,  after  properly  stating 
the  cause  of  action,  goes  on  to  allege 
evidentiary  facts,  the  latter  will  be 
stricken  out  on  motion:  Cleminshaw  v. 
Coon,  136  App.  Div.  160;  120  N.  Y. 
Supp.  181. 

b.  In  an  action  for  selling  impure 
and  adulterated  milk,  the  complaint  need 
not  set  forth  an  analysis  of  the  milk  sold: 
People  V.  Bailey,  136  App.  Div.  130. 

c.  Contract. — A  complaint  in  an 
action  on  contract  need  not  state  whether 
it  is  oral  or  written,  but  general  allega- 
tions of  the  contract,  the  consideration, 
performance,  breach  and  indebtedness 
are  sufficient;  so  in  an  action  on  a  special 
contract,  if  the  proof  fails  to  establish 
the  contract,  recovery  may  be  had  on 
Quantum  meruit,  or  in  an  action  on 
quantum  meruit,  a  special  contract  may 
be  proven  to  show  the  value  of  the  ser- 
vices: Rubin  v.  Cohen,  129  App.  Div. 
395;  113  N.  Y.  Supp.  843. 

d.  A  complaint  sets  forth  an  action 
for  breach  of  contract,  and  not  for  tort, 
which  alleges  an  agreement  by  defend- 
ant to  hire  out  a  bathing  suit  and  room 
to  plaintiff  and  accord  her  the  privileges 
of  the  bath  house  and  surf,  and  a 
breach  thereof,  whereby  she  was  in- 
jured in  feelings  and  humilitated: 
Aaron  v.  Ward,  136  App.  Div.  818. 

e.  In  an  action  by  an  attorney 
against  a  bank  to  recover  his  com- 
pensation, under  an  agreement  whereby 
he  was  to  be  paid  a  salary,  which  was  to 
be  reimbursed  to  the  bank  from  charges 
to  its  patrons,  a  complaint  alleging  the 
appointment,  the  performance  of  the  ser- 
vices, and  the  collection  by  the  bank 
from  its  patrons  for  such  services  is 
sufficient;  where  e(uch  complaint  alleges 
in  another  court,  the  appointment  of  the 
attorney,  the  performance  .of  the  services, 
and  that  they  were  worth  a  stated  sum, 
another  cause  of  action  is  stated: 
Rebadow  v.  Buffalo  Savings  Bank,  63 
Misc.   407;  117  N.  Y.  Supp.  282. 

f.  The  complaint  in  an  action  on  a 
contract  whereby  it  was  agreed  that  a 
third  party  should  certify  to  the  com- 
pletion of  the  work,  must  allege  either 
that  the  certificate  was  obtained  or  un- 
reasonably refused:  Bell  v.  Fox,  129 
App.  Div.  405;  113  N.  Y.  Supp.  231. 

g.  A  paragraph  in  a  complaint  which 
would  have  been  stricken  out  if  defendant 
had  moved  therefor,  should  be  disre- 
garded: Krauss  Engineering  Co.  v.  Mc- 
Kinnon,  66  Misc.  181. 

h.  A  complaint  alleging  the  printing 
of  certain  folders  on  defendant's  order 
at  an  agreed  price,  the  refusal  of  de- 
fendant to  accept  or  pay  for  them,  and 
the  readiness  and  willingness  of  plain- 


tiff to  perform,  states  a  cause  of  action 
affirming  the  contract  rather  than 
one  for  a  breach:  Pacific  Coast  Borax  Co. 
V.  Waring,  128  App.  Div.  66;  112  N.  Y. 
Supp.  458. 

i.  A  plaintiff  is  not  bound  to  declare 
specially  upon  an  express  contract,  but 
may  set  out  the  count  of  indehitatus 
assumpsit:  Ludwig  v.  Pusey  &  Jones  Co.> 
143  App.  Div.  290;   128  N.  Y.  Supp.  72. 

j.  A  complaint  which  alleges  a  con- 
tract, a  breach  thereof  and  that  plaintiff 
was  damaged  thereby  states  a  good 
cause  of  action,  and  a  failure  to  de- 
mand the  proper  relief  does  not  render 
the  complaint  demurrable:  Norton  v. 
KuU,  74   Misc.   476. 

k.  Conversion. — A  complaint  seeking 
to  hold  a  minor  and  his  parents  for  a 
conversion  by  the  former,  which  merely 
alleges  that  the  minor  unlawfully  took 
*'  and  converted  to  the  use  of  the  de- 
fendants," certain  property  of  the  plain- 
tiffs, -does  not  state  a  cause  of  action 
against  the  parents:  McCarthy  v.  Helse- 
man,  140  App.  Div.  240;  125  N.  Y. 
Supp.  13. 

1.  Conveyance. — The  complaint  in  a 
suit  in  equity,  to  set  aside  a  conveyance 
of  lands,  as  made  in  fraud  of  creditors 
need  not  allege  the  facts  showing  fraud- 
ulent intent  or  the  pecuniary  condition 
of  ithe  defendant  at  the  time;  it  is  suffi- 
cient if  it  be  charged  that  the  convey- 
ance was  made  with  an  intent  to  hinder, 
delay,  cheat  and  defraud  Judgment  cred- 
itors and  particularly  the  plaintiff: 
Holland  v.  Grote,  125  App.  Div.  413. 

m.  Corporation. — A  complaint,  in  an 
action  by  a  corporation  to  recover  from 
defendant,  one  of  its  officers,  a  portion 
of  its  money  which  he  caused  to  be  paid 
to  a  third  person,  which  alleges  that  the 
defendant  at  the  time  knew  that  said 
third  person  was  not  authorized  to  re- 
ceive or  disburse  moneys  of  plaintiff  on 
its  behalf  and  was  not  its  creditor,  is 
demurrable:  Mutual  Life  Insurance  Co. 
V.  Granniss,  57  Misc.  174;  107  N.  Y. 
Supp.  926. 

n.  A  complaint  based  upon  -a  viola- 
tion of  §  66  of  the  Stock  Corporation 
Law,  which  does  not  allege  any  loss  to 
have  been  sustained  thereby,  is  demur- 
rable: Agnelli  V.  Shatzin,  68  Misc.  329; 
123   N.  Y.  Supp.   797. 

o.  In  an  action  against  a  surety  on 
a  bond,  an  allegation  of  an  account 
stated  between  the  principal  and  his 
employer,  a  demand  upon  the  principal 
for  the  amount  thereof  and  that  the 
full  amount  of  the  bond  remains  due 
and  owing  from  the  surety  to  the  plain- 
tiff, is  not  a  sufficient  allegation  of  a 
breach  of  the  condition  of  the  bond. 
When  it  may  be  inferred  from  facts  ap- 
pearing on  the  face  of  the  complaint 
that  plaintiff  is  a  foreign  stock  corpora- 
tion, in  an  action  upon  a  contract  made 
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in  this  state»  a  failure  to  allege  a  com- 
pliance with  §  15  of  the  Oeneral  Cor- 
poration Law,  renders  the  complaint 
demurrable:  Chicago  Crayon  Co.  v. 
Slattery,  68  Misc.  148;  123  N.  Y.  Supp. 
987. 

a.  Corporation  mortgage. — One  own- 
ing bonds,  issued  by  a  corporation  and 
secured  by  a  junior  mortgage  upon  its 
property,  cannot  join  a  cause  of  action 
against  the  corporation  to  recover  the 
proceeds  of  a  sale  of  the  mortgaged 
property  under  the  eenior  mortgage 
with  an  action  against  the  directors  of 
the  corporation  individually  to  recover 
the  proceeds  of  said  sale,  which  are 
alleged  to  have  been  wrongfully  paid 
to  the  general  creditors  of  the  corpora- 
tion in  violation  of  the  lien  of  the  Junior 
mortgage:  Cass  v.  Realty  Sec.  Co.,  148 
App.  Div.  96. 

b.  Comits. — Where  there  are  several 
distinct  grounds  upon  which  a  plaintiff 
may  recover  on  a  single  cause  of  action 
they  may  be  alleged  under  different 
counts,  and  the  plaintiff  cannot  be  com- 
pelled to  elect  between  them:  Logan  v. 
WhiUey,  129  App.  Div.  666;  114  N.  Y. 
Supp.   255. 

c.  Covenant. — A  complaint,  in  an 
action  on  a  covenant  of  the  landlord  to 
make  repairs  to  the  roof  on  notice  by  the 
tenant  of  defects,  which  alleges  damage 
to  the  roof  by  fire,  and  notice  to  the  land- 
lord, who  allowed  the  roof  to  remain  out 
of  repair  until  a  storm  damaged  plain- 
tUTs  goods,  without  any  fault  on  his  part, 
states  a  cause  of  action  on  the  covenant 
to  repair:  Levy  v.  Roosevelt,  131  App. 
Div.  8;  115  N.  Y.  Supp.  475. 

d.  Damages. — In  an  action  by  a 
member  of  an  unincorporated  trade  union 
for  reinstatement  and  general  relief,  the 
court  has  power  to  award  such  damageb 
as  plaintiff  has  sustained;  and  where 
plaintiff  recovers  Judgment  for  reinstate- 
ment and  costs,  he  cannot  maintain 
another  action  for  damages:  Schmidt  v. 
Weyell,  60  Misc.  370;  113  N.  Y.  Supp. 
630. 

e.  Where  one  alleges  and  proves 
that  he  has  been  injured  in  his  per- 
son, the  law  implies  damages,  and  he 
may  recover  such  damages  as  necessar- 
ily, usually  and  immediately  flow  there- 
from, under  a  general  allegation  that 
damages  have  been  sustained  by  reason 
of  such  injury;  but  special  damages  must 
be  alleged  in  the  complaint  or  evidence 
thereof  will  not  be  permitted  at  the  trial: 
Keefe  v.  Lee,  197  N.  Y.  68,  rev'g  125 
App.  Div.  903. 

{,  Dead  body. — A  complaint  which 
alleges  "  that  immediately  after  the  de- 
cease of  her  son  the  mother,  the  nearest 
surviving  next  of  kin,  demanded  of  the 
defendant  his  body  and  sent  an  under- 
taker for  it;  but  that  the  defendant  re- 
fused to  deliver  it  until  after  it  had 
caused  the  coroner  to  send  his  physician 


to  make  an  autopsy  on  the  body,  and 
after  the  plaintiff  had  refused  her  con- 
sent to  such  autopsy,*'  states  a  cause  of 
action:  Darcy  v.  Presbyterian  Hospital, 
202  N.  Y.  259. 

g.  Deceit. — Complaint  in  action  for 
deceit  to  recover  purchase  price  of  stock 
held  sufBcient:  Stem  v.  Stem,  122  App. 
Div.  821;  107  N.  Y.  Supp.  900. 

h.  Complaint  In  action  for  deceit  in 
indudq^the  purchase  of  stock  held  de- 
murrabiWlgPyeMer  v.  Mercantile  Trust 
Co.,  124  Ap^*lllj^891;  108  N.  Y.  Supp. 

i.  Defamation. — A  complaint  in  an 
action  for  defamation,  which  alleges 
that  the  article  complained  of,  which 
stated  that  P.,  who  was  in  Jail  under 
arrest  upon  a  charge  of  murder,  was 
said  by  one  who  saw  him  in  the  Jail  to 
be  the  plaintiff,  was  published  of  and 
concerning  the  plaintiff,  states  a  cause 
of  action:  Soper  v.  Associated  Press,  57 
Misc.  445. 

j.  Defective. — ^A  complaint  of  a  ten- 
ant alleging  the  landlord  negligently 
maintained  the  demised  premises,  that 
he  continued  to  live  therein  because  of 
the  landlord's  promise  to  repair,  and 
while  there,  because  of  the  landlord's 
false  and  fraudulent  representations  he 
was  injured  by  the  fall  of  the  ceiling, 
does  does  not  set  forth  a  cause  of  action 
on  any  theory:  Ross  v.  Pizer,  132  App. 
Div.  696;  117  N.    Y.  Supp.  404. 

k  Defendants. — A  complaint,  in  an 
action  on  a  written  agreement,  Joining 
as  defendant  one  who  did  not  sign  the 
agreement,  without  alleging  that  any  of 
those  who  signed  had  authority  to  sign 
for  him,  is  insufficient:  Perrin  v.  Whipple, 
64  Misc.  289;  118  N.  Y.  Supp.  551. 

I.  Allegations  of  evidence  tending  to 
prove  a  fact  are  not  equivalent  to  an 
allegation  of  fact:  Moffett  v.  Jaffe,  132 
App.  Div.  7;  116  N.  Y.  Supp.  402. 

m.  Defense. — ^Matter  which  cannot 
be  pl^ded  in  an  answer  as  an  affirm- 
ative defense  •  cannot  be  pleaded  in  a 
complaint  as  a  ground  for  affirmative 
relief:  MacQuoid  v.  Queens'  Estates, 
143  App.  Div.  134;  127  N.  Y.  Supp. 
867. 

n.  ]>emand. — In  an  action  by  a  de- 
positor to  recover  funds  deposited  in  a 
bank  It  is  incumbent  upon  the  plaintiff 
to  allege  and  prove  a  demand  for  re- 
payment: Newburger  v.  State  Bank,  70 
Misc.  46;   127  N.  Y.  Supp.  95G, 

o.  Demurrer — In  a  complaint  against 
several  defendants,  allegations  of  wrong- 
ful violations  of  plaintiff's  rights  "by 
some  or  all/'  and  that  defendants  are 
charged  with  "  co-operating  with  each 
other  by  said  wrongful  acts  and  conduct, 
to  the  irreparable  damage  of  plaintiff's 
trade  and  business,"  are  conclusions 
rather  than  averments,  and  are  not  ad- 
mitted by  demurrer;  such  a  complaint  is 
multifarious,  improperly  Joining  separate 
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matters  against  all  the  defendants:  Wise 
▼.  Tube  Bending  Machine  Co.,  194  N.  T. 
272;  aff'g  119   App.   Div.   920. 

a.  Directors. — {|§  1781  and  1782  do 
not  confer  upon  the  parties  enumerated 
In  the  latter  section  any  new  cause  of 
action,  except  with  relation  to  the  re- 
moval of  directors,  but  merely  authorize 
the  enforcement  by  the  individuals  of 
causes  of  action  which  have  accrued; 
when  the  complaint  in  an  action  under 
fifi  1781  and  1782  embraces  many  sepa- 
rate causes  of  action,  some  equitable 
and  some  legal,  the  causes  have  been 
improperly  united,  and  a  demurrer  to 
the  complaint  will  be  sustained;  the 
causes  of  action  enumerated  under 
§1781  are  not  excluded  from  the  opera- 
lion  of  §  484;  a  cause  of  action  under 
§1781  cannot  be  united  with  a  cause  of 
action  against  predecessors  in  office; 
separate  acts  of  malfeasance  by  succes- 
sive boards  of  directors  cannot  be  said 
to  arise  out  of  the  same  transaction 
within  the  meaning  of  %  484,  sub.  9: 
People  V.  Equitable  Life  Assurance  So- 
ciety. 124  App.  Div.  714;  109  N.  Y. 
Supp.  453. 

b.  A  complaint  in  an  action  in  equity 
brought  by  a  stockholder  to  determine 
the  respective  rights  to  the  office  of  di- 
rector which  in  substance  alleges  a  con- 
spiracy to  obtain  control  of  the  corpora- 
tion by  the  election  of  directors  who  are 
"dummies;"  the  acceptance  by  said  di- 
rectors of  the  resignation  of  a  duly 
elected  director  after  he  had  withdrawn 
the  same  and  a  refusal  to  recognize  him 
as  director  does  not  state  a  cause  of 
action:  Moir  v.  Provident  Savings  Life 
Assurance  Society,  127  App.  Div.  591; 
112  N.  Y.  Supp.  57. 

c.  Dismiss. — ^Where  in  an  action 
against  an  agent  for  conversion  of  his 
prlncipars  money,  the  only  allegation  is 
"that  the  books  showed  the  defendant 
had  taken  from  said  business  and  con- 
verted to  his  own  use"  a  specitfc  sum, 
the  complaint  should  be  dismissed  as 
tendering  no  issue,  for  it  is  no  more  than 
a  statement  of  the  existence  of  evidence: 
Robinson  v.  Stanley,  61  Misc.  608;  114 
N.  Y.  Supp.  162. 

d.  A  complaint  in  replevin  to  re- 
cover property  seized  by  a  city 
marshal  on  execution  against  a  chattel 
mortgagor,  alleging  that  plaintiff  is  the 
owner  and  entitled  to  possession,  should 
not  be  dismissed  for  failure  to  state  a 
cause  of  action,  because  it  also  alleges 
plaintiff  became  the  owner  of  the  chattel 
by  assignment  from  the  mortgagee  after 
the  mortgagor's  default:  Donovan  v. 
Stuber,  130  App.  Div.  235;  114  N.  Y. 
Supp.  593. 

e.  On  dismissal  of  a  complaint  at 
a  trial  without  taking  evidence  the 
court  must  assume  that  the  allegations 
are  true:  DeWolf  v.  Ford,  193  N.  Y. 
397;  rev'g  119  App.  Div.  808;  104  N. 
Y.  Supp.  876. 


f.  Although  a  complaint  in  equity 
will  be  dismissed  on  demurrer  if  it  fail 
to  state  an  equitable  cause  of  action, 
yet  after  answer  it  will  not  be  dis- 
missed on  a  motion  for  judgment  on 
the  pleadings  if  it  state  a  legal  cause  of 
action,  no  matter  what  the  prayer  for 
relief:  Perrin  v.  Smith,  135  App.  Div. 
127;    119  N.  Y.  Supp.  990. 

fr.  Dividends. — In  an  action  by  a 
stockho  Ider  of  a  domestic  corporation  to 
recover  dividends,  declared  by  the  board 
of  directors,  the  complaint  must  allege 
either  that  the  plaintiff  was  the  owner 
of  the  stock  at  the  time  the  dividends 
were  declared,  or  that  he  became  en- 
titled to  them  by  reason  of  a  subsequent 
assignment:  Tepfer  v.  Ideal  Gas  &  Blec. 
Fixtures  Co.,  58  Misc.  396;  109  N.  Y. 
Supp.  664. 

h.  Divorce — ^Although  a  defendant  in 
an  action  for  divorce  may,  under  §  1770* 
unite  in  his  answer  as  counterclaims 
causes  of  action  both  for  a  divorce  and 
for  a  separation,  the  plaintiff  cannot,  in 
her  complaint,  unite  both  causes  of 
action:  Conrad  v.  Conrad,  66  Misc.  376; 
107  N.  Y.  Supp.  655;  rev'd  123  App. 
Div.  384;  107  N.  Y.  Supp.  1093. 

i.  Electricity. — The  fact  that  two 
causes  of  action  are  not  separately 
stated  and  numbered,  as  such,  does  not 
prevent  a  demurrer  upon  the  ground 
that  they  are  Improperly  Joined;  an 
action  for  breach  of  a  contract  to  take 
and  pay  for  a  certain  amount  of  elec- 
tricity cannot  be  joined  with  an  action 
for  damages  for  the  fraud  of  the  de- 
fendant in  inducing  the  plaintiff  to 
make  the  contract:  Edison  Blectric 
Illuminating  Co.  v.  Kalbfleisch  Co.,  127 
App.  Div.  298;  111  N.  Y.  Supp.  462. 

j.  RJectment. — A  complaint  in 
ejectment  held  to  state  a  cause  of 
action:  Therllng  v.  Marshall,  140  App. 
Div.  134;  124  N.  Y.  Supp.  1066. 

k.  Eqnity. — A  complaint  in  an  action 
by  a  landowner  against  adjoining  own- 
ers on  tbe  north  and  south  alleged  that 
all  derived  title  from  a  common  owner, 
that  his  lot  was  fifty  feet  wide,  that  the 
space  between  defendants'  buildings  was 
less  than  fifty,  that  he  had  had  surveys 
made,  but  the  surveyors  disagreed  as  to 
which  of  defendants  was  encroaching, 
and  asking  an  injunction  restraining  the 
encroachment  when  determined;  h^d, 
that  a  good  cause  of  action  in  equity 
was  stated:  Caleo  v.  Goldstein,  134  App. 
Div.  228. 

1.  A  complaint  alleging  that  de- 
fendant purchased  certain  stocks  for 
plaintiff,  for  which  he  paid,  that  they 
were  purchased  for  a  certain  price,  that 
defendant  refuses  to  deliver  them,  and 
that  said  stocks  fluctuate  and  are  of  in- 
creasing value,  and  failure  to  deliver 
will  cause  grreat  and  irreparable  loss, 
states  no  ground  for  equitable  relief: 
Dingwall  v.  Chapman,  63  Misc.  193;  116 
N.  Y.  Supp.  520. 
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a.  One  who  sues  in  equity  to  rescind 
a  contract  for  fraud  must  offer  In  his 
complaint  to  restore  the  benefits  re- 
ceived, irrespective  of  the  outcome  of 
the  suit:  Staiger  v.  Klitz,  136  App.  Div. 
874. 

b.  Where  a  complaint  demands  equi- 
table relief  only  and  contains  no  demand 
for  a  money  judgment,  the  plaintiffs  are 
not  entitled  thereto:  Neil  v.  Rosenthal, 
120  App.  Div.  810;  105  N.  Y.  Supp.  681. 

c.  In  an  action  to  set  aside  a  convey- 
ance made  in  consideration  of  support, 
facts  showing  fiduciary  rela^tion  of  par- 
ties entitled  the  plaintiff  to  equitable 
relief:  Grote  v.  Grote,  121  App.  Div. 
841;   106  N.  Y.  Supp.  986. 

d.  On  demurrer  to  a  complaint  in 
equity  for  not  stating  a  cause  of  action, 
the  court  cannot  sustain  the  demurrer 
upon  the  ground  that  the  facts  do  not 
justify  the  interposition  of  a  court  of 
equity,  if,  in  fact,  the  complaint  does 
not  state  facts  sufficient  to  constitute 
a  cause  of  action:  Pape  v.  Pratt  In- 
sUtute,  127  App.  Div.  147;  111  N.  Y. 
Supp.  354. 

e.  Executors. — Where  the  complaint 
in  an  action  against  executors  alleges 
that  letters  testamentary  were  duly 
issued  to  them,  it  is  unnecessary  to 
gather  into  a  common  allegation  a  neg- 
ative to  every  cause  that  could  divest 
such  persons  of  their  office  as  executors, 
and  a  demurrer  to  the  complaint  on 
the  ground  that  the  capacity  of  the  de- 
fendants to  be  sued  as  executors  is  not 
sufficiently  alleged  will  be  overruled: 
Seaman  v.  Jamison,  146  App.  Div.  428. 

f.  Exemplary  damages. — The  com- 
plaint in  an  action  for  tort  need  not 
specifically  ask  for  exemplary  damages 
in  order  that  they  may  be  recovered: 
Korber  v.  Dime  Savings  Bank,  134  App. 
Div.  149;  118  N.  Y.  Supp.  857. 

p.  Factor. — ^The  complaint  in  an 
action  against  an  alleged  factor  to  re- 
cover proceeds  alleged  to  have  been 
received  by  him  from  the  sale  of  mer- 
chandise held,  not  to  state  a  cause  of 
action:  Koehler  v.  Wilson,  144  App. 
Div.   473. 

h.  Facts  alleged. — Any  facts  recited 
in  an  instrument  sued  upon,  and  an- 
nexed to  and  made  part  of  the  com- 
plaint, are  to  be  considered  as  alleged 
in  the  pleading:  Spence  v.  Woods,  134 
App.  Div.  182;  118  N.  Y.  Supp.  982. 

i.  Facts  pleaded. — Facts  must  be 
pleaded  directly  and  positively  and  not 
by  way  of  recital;  the  participle  "  being  " 
assumes  but  does  not  allege  the  existence 
of  a  fact;  and  a  complaint,  which  does 
not  otherwise  state  a  fact  that  is  material 
and  essential  to  the  cause  of  action  than 
by  a  participial  clause,  is  demurrable: 
Thompson  v.  Read,  63  Misc.  235;  118 
N.  Y.  Supp.  452. 

j.  False  imprisonment. — ^Where  the 
complaint  in  an  action  against  a  city 
maglsttate      for     false      Imprisonment 


shows  that  defendant  had  exceeded  his 
jurisdiction  in  the  proceeding  wherein 
plaintiff  was  imprisoned,  it  states  a 
cause  of  action,  and  a  motion  by  de- 
fendant for  judgment  on  the  pleadings 
will  be  denied:  Starrett  v.  Connelly,  75 
Misc.  230. 

k.  Foreign  corporation. — A  com- 
plaint by  a  foreign  corporation  is  not 
defective  for  failure  to  allege  a  com- 
pliance with  the  provisions  of  §  181  of 
the  Tax  Law  commanding  the  payment 
of  a  license  fee  by  foreign  corporations; 
non-compliance  should  be  a  matter  to 
be  availed  of  by  answer;  a  complaint 
should  allege  compliance  with  the  pro- 
visions of  S  15  that  no  foreign  corpora- 
tion shall  do  business  in  this  state  with- 
out first  having  procured  a  certificate: 
Wood  &  Selick  v.  Ball,  190  N.  Y.  217; 
aff'g  114  App.  Div.  743;  100  N.  Y.  Supp. 
119. 

1.  A  complaint  which  alleges  that  the 
plaintiff's  assignor  was  "a  Pennsylvania 
corporation"  sufficiently  states  that  the 
assignor  was  a  foreign  corporation  and 
the  state  under  the  laws  of  which  it  was 
created:  Roberts  v.  Pioneer  Iron  Works, 
125  App.  Div.  207;  109  N.  Y.  Supp. 
230. 

m.  In  an  action  against  a  foreign  cor- 
poration by  a  resident  of  the  state  the 
ocmplaint  need  not  allege  plaintiff's 
residence  in  this  state:  Grant  v.  Greene, 
59  Misc.  1;  111  N.  Y.  Supp.  1089. 

n.  If  the  complaint  in  an  action  by  a 
corporation,  or  its  assignee,  shows  that 
the  action  is  upon  a  contract  made  in 
this  state  by  a  foreign  stock  corporation, 
the  complaint  is  demurrable  if  it  falls 
to  allege  that  it  had  procured  the  li- 
cense required  by  §  15  of  the  General 
Corporation  Law;  but  if  the  complaint 
does  not  show  that  the  corporation  is  a 
foreign  stock  corporation  and  was  doing 
business  and  made  the  contract  within 
this  state,  the  complaint  is  not  demur- 
rable because  of  a  failure  to  allege  that 
the  certificate  permitting  it  to  do  busi- 
ness was  procured:  Union  Trust  Com- 
pany V.  Sickles,  125  App.  Div.  105;  109 
N.  Y.  Supp.  262. 

o.  A  foreign  corporation  may  sue  In 
this  state  on  a  note  made  in  another 
state,  although  it  has  not  complied 
with  §  15  of  the  General  Corporation 
Law  so  as  to  be  entitled  to  do  business 
here:  Great  Northern  Moulding  Co.  v. 
Bonewur,  128  App.  Div.  831;  113  N. 
Y.  Supp.  60. 

p.  A  complaint  in  an  action  to  re- 
cover money  paid  upon  a  contract  with 
a  foreign  corporation,  which  is  based 
upon  the  theory  that  the  contract  i^ 
void  because  of  the  failure  of  such  cor- 
poration to  comply  with  §  15  of  the 
General  Corporation  Law,  does  not 
state  facts  sufficient  to  constitute  a 
cause  of  action:  Mahar  v.  Harrington 
Park  Villa  Sites,  204  N.  Y.  231. 
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a.  Where  the  complaiiit  of  a  foreign 
stock  corporation,  other  than  a  moneyed 
corporation,  in  an  action  on  contract, 
shows  upon  its  face  that  the  contract 
upon  which  the  action  is  based  was 
made  within  this  state  and  there  is  no 
allegation  that  the  corporation  has 
complied  with  §  15  of  the  General  Cor- 
poration Law  so  as  to  be  authorized 
to  do  business  here,  the  complaint  is 
demurrable:  Acorn  Brass  Man.  Co.  v. 
Rutenberg,    147   App.   Div.    533. 

b.  Action  by  stockholders  against 
foreign  corporation  declaring  illegal 
dividend;  allegations  not  stating  cause 
of  action:  Ottinger  y.  Bennett,  144  App. 
Div.   525. 

c.  A  complaint  in  an  action  to  re- 
cover from  a  foreign  corporation 
moneys  paid  on  a  contract  by  the  plain- 
tiff to  purchase  lands  owned  by  the  de- 
fendant in  a  foreign  state,  allegation 
sufficiently  showing  on  demurrer  that 
the  defendant  was  doing  business  in 
this  state  without  authority:  Mahar  v. 
Harrington  Park  Villa  Sites,  146  App. 
Div.   756. 

d.  Where  the  payee  of  a  note  made 
in  this  state  is  a  foreign  corporation,  its 
assignee  suing  on  the  instrument  in  this 
state  must  allege  and  prove  that  the 
payee  prior  to  the  delivery  of  the  note 
had  obtained  a  certificate  authorizing 
it  to  do  business  in  this  state  as  re- 
quired by  I  15  of  the  Greneral  Corpora- 
tion Law:  Manufacturers*  Commercial 
Co.  V.  Blitz,  131  App.  Div.  17;  115  N. 
Y.  Supp.  402. 

e.  Foreign  law. — ^Where  a  complaint 
did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  in  that  a  foreign 
law  was  not  pleaded,  and  the  defendants 
moved  to  dismiss  and  took  exception  to 
the  admission  of  evidence  of  the  stat- 
ute, it  is  error  after  verdict  and  motion 
for  a  new  trial  to  allow  an  amendment 
nunc  pro  tunc  inserting  an  allegation  of 
the  foreign  law:  Audley  v.  Townsend, 
126  App.  Div.  431;  110  N.  Y.  Supp. 
575. 

f.  Form. — A  plaintiff  may  simply 
state  the  facts  upon  which  he  relies  and 
is  entitled  to  the  relief  those  facts  au- 
thorize, and  his  complaint  cannot  be 
challenged  because  it  is  not  in  any  par- 
ticular form:  Graham  v.  (G^raham,  134 
App.  Div.   777. 

g.  Form  of  action. — ^Where  it  ap- 
pears from  the  complaint  that  it  is  mani- 
festly the  pleader's  intent  to  state  a  cause 
of  action  in  equity,  and  the  demand  for 
damages  is  an  assertion  merely  of  the 
alternative  right  recognized  in  equity 
where  defendant  is  unable  to  perform, 
the  equitable  cause  of  action  must  be  al- 
leged; it  is  not  enough  that  sufficient 
gations  might  be  selected  to  constitute  an 
action  at  law:  Kelsey  v.  Distler,  133  App. 
Div.  916;  117  N.  Y.  Supp.  1084. 


h.  Fraud. — In  an  action  for  the  re- 
covery of  damages  caused  by  fraud,  the 
plaintiff  must  allege  and  prove  that  he 
has  been  injured  by  the  fraud  which  he 
charges:  Urtz  v.  N.  Y.  C.  &  H.  R.  R.R. 
Co.,  202  N.  Y.  170. 

i.  A  complaint  which  alleges  that  by 
the  fraud  of  the  defendants  plaintiff 
was  induced  to  do  certain  acts,  and  by 
subsequent  misrepresentations  to  do 
certain  other  acts,  whereby  he  was 
damaged,  states  but  a  single  cause  of 
action:  Lee  v.  Brown,  139  App.  Di"?. 
669;   124  N.   Y.  Supp.   204. 

j.  Although  an  account  stated  can- 
not be  impeached  except  for  fraud  or 
mistake,  a  complaint  attacking  such  ac- 
count need  not  use  the  words  of  oppro- 
brium if  it  alleges  facts  showing  fraud 
or  mistake:  Townsend  v.  Meyers,  134 
App.  Div.  540. 

k.  A  complaint  setting  forth  that 
plaintiff  assigned  a  Judgment  for  at- 
torney's fees  to  defendant,  the  admin- 
istrator of  the  estate  interested  therein, 
for  fifty  per  cent,  of  its  face  value,  that 
said  assignment  was  Induced  by  false 
representations  as  to  the  financial  condi- 
tion of  the  estate,  and  asking  a  rescis- 
sion and  offering  to  restore  the  moneys 
received,  states  a  good  cause  of  action: 
Cox  V.  Stillman.  132  App.  Div.  433;  116 
N.  Y.  Supp.  931. 

1.  A  complaint,  In  an  action  against 
the  maker  of  a  check,  which  alleges  that 
defendant  upon  presentment  of  the  check 
refused  payment,  is  good:  Adler  v.  Levi- 
son,  65  Misc.  514. 

m.  In  order  to  maintain  an  action 
based  on  fraud  the  plaintiff  must 
allege  both  the  fraud  and  resulting  dam- 
age; fraud  without  damage  or  damage 
without  fraud  will  not  sustain  the  action: 
Isman  v.  Lorlng,  130  App.  Div.  845;  115 
N.  Y.  Supp.  933. 

n.  A  complaint  alleging  the  execu- 
tion of  a  lease  to  an  irresponsible  em- 
ploye of  a  corporation,  at  the  instance 
of  the  corporation,  for  the  corporation, 
and  that  the  corporation  now  claims 
it  is  not  bound  by  the  lease,  and  that 
such  lease  is  not  its  lease,  does  not 
allege  a  fraudulent  or  deceptive  act  on 
defendant's  part  and  does  not  state  a 
cause  of  action  against  it:  Zinsser  y. 
Ruppel,  63  Misc.  575;  118  N.  Y.  Supp, 
627. 

o.  OamblinK. — In  an  action  to  re- 
cover money  lost  at  play,  a  complaint 
that  fails  to  allege  that  the  plaintiff  at 
any  time  or  sitting  lost  the  sum  or  value 
of  twenty-five  dollars  or  upwards  does 
not  state  facts  sufficient  to  constitute 
a  cause  of  action:  Wilkenfeld  v.  Attick 
Club,  74  Misc.   543. 

p.  General  Corporation  Law. — ^A  for- 
eign corporation,  suing  on  a  contract 
made  in  this  state,  must  allege  and 
prove  a  compliance  with   {   15   of  tbe 
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General  Corporation  Law,  governing  the 
right  of  foreign  stock  corporations  to 
do  business  and  sue  in  this  state:  Port- 
land Co.  v.  Hall  &  Grant  Construction 
Co.,  123  App.  Div.  495;  108  N.  Y.  Supp. 
821. 

a.  Gift. — A  complaint  in  an  action  by 
a  donor  to  recover  a  gift  from  the  donee 
where  it  was  induced  by  fraud  held  not 
demurrable:  Amory  v.  Nason,  125  App. 
Div.  815;   110  N.  Y.  Supp.  131. 

b.  Highway. — In  an  action  against  a 
town  to  recover  damages  for  injuries 
caused  by  the  negligence  of  a  commis- 
sioner of  highways  in  failing  to  repair  a 
road,  it  is  not  necessary  to  allege  tha/t 
the  commissioner  had  funds,  as  the  lack 
of  funds  is  a  matter  of  defense:  Hayner 
V.  Town  of  Schaghticoke,  126  App.  Div. 
498;   110  N.  Y.  Supp.  714. 

c.  Indefinite. — A  complaint  alleging 
that  plaintiff  was  lawfully  riding  on 
defendant's  cars,  that  without  excuse, 
cause  or  reason  he  was  forcibly  and  im- 
properly ejected,  and  alleging  facts  in 
aggravation  of  damages,  indicates  the 
pleader  had  in  mind  something  in  addi- 
tion and  different  from  a  mere  breach 
of  contract:  Lynch  v.  Syracuse  Rapid 
Transit  R.  Co.,  66  Misc.  573. 

d.  Injunction. — In  an  action  for  in- 
junctive relief,  the  complaint  sets  forth 
that  plaintiff  paid  excess  charges  for  elec- 
trical power,  under  protest,  because  it 
was  threatened  that  said  power  would  be 
shut  off,  which  would  have  prevented  his 
fulfilling  certain  contracts;  held,  not 
sufficient  to  Justify  the  relief;  allegations 
that  threatened  injury  will  be  irreparable, 
and  that  no  adequate  remedy  exists  at 
law,  are  mere  conclusions,  and  of  no 
legal  effect  unless  factF  to  support  them 
are  pleaded:  Kienle  v.  Gretsch  Realty 
Co..  .133  App.  Div.  391;  117  N.  Y.  Supp. 
§00. 

e.  A  complaint  in  an  action  to  enjoin 
the  construction  of  a  street  railway  in 
front  of  plaintiff's  premises  is  Insuf- 
ficient unless  it  is  alleged  that  ehe  owns 
to  the  center  of  the  street,  and  that  the 
defendant  is  about  to  build  its  route  on 
the  side  of  the  street  nearest  the  plain- 
tiff's premises:  Roberts  v.  Huntington 
Railroad  Co.,   56   Misc.    62. 

f.  InsulHclent — A  complaint  alleging 
that  pursuant  to  an  agreement  defendant 
shipped  to  himself  two  car  loads  of  po- 
tatoes, according  to  an  invoice,  the  goods 
to  become  the  property  of  plaintiff  on 
notification  of  their  arrival,  and  that 
there  was  a  shortage  in  weight,  does  not 
state  a  cause  of  action;  as  it  is  not 
alleged  plaintiff  paid  for  the  goods:  Scott 
▼.  Lowe,  136  App.  Div.  442. 

*fr.  A  complaint  which  alleges  that 
defendant  constructed  on  his  land  an 
areaway  lot  and  failed  to  maintain  a 
guard  or  rail  to  prevent  people  from 
falling  therein,  whereby  plaintiff  while 


lawfully  on  the  adjoining  lot  fell  into 
the  areaway,  does  not  state  a  cause  of 
action  when  it  fails  to  allege  that  the 
adjoining  premises  were  habitually  used 
by  the  public  as  a  passageway:  Klein- 
berg  V.  Schween,  134  App.  Div.   493. 

h.  Where  a  policy  of  marine  insur- 
ance covered  certain  specified  risks,  a 
complaint  setting  out  such  policy,  but 
not  alleging  that  the  loss  was  oc- 
casioned by  any  of  the  specified  risks,' 
is  subject  to  demurrer:  Kuh  v.  British 
America  Assurance  Co.,  130  App.  Div. 
38;  114  N.  Y.  Supp.  268. 

i.  A  complaint  which,  in  substance, 
alleges  that  the  defendant  having  em- 
ployed the  plaintiff  as  a  nurse  for  hts 
wife,  negligently  permitted  a  loaded 
revolver  to  remain  in  an  unlocked 
bureau  drawer,  to  which  his  infant 
nephew  had  access,  and  that  the  infant 
took  possession  of  the  revolver  and  in- 
tentionally inflicted  injury  upon  the 
plaintiff,  does  not  state  a  cause  of  action: 
Ship  V.  Fridenberg,  132  App.  Div.  782; 
117  N.  Y.  Supp.  699. 

j.  A  complaint,  in  an  action  where 
the  plaintiff  seeks  to  recover  commis- 
sions on  the  proceeds  of  sales  or  ship- 
ments of  goods,  which  does  not  allege 
that  defendants  realized  anything  from 
their  sales  and  shipments,  does  not 
state  facts  sufficient  to  constitute  a 
cause  of  action:  Poland  v.  Hollander, 
62  Misc.  523;  115  N.  Y.  Supp.  1042. 

k.  Where  defendant  agreed  to  cause 
to  be  conveyed  to  plaintiff  certain  land 
owned  by  a  corporation,  to  be  selectee^ 
by  plaintiff  "  out  of  one  of  the  plots 
owned  by  the  company,"  or  in  default 
to  make  a  cash  payment,  the  selection 
is  a  condition  precedent,  and  a  mere 
allegation  that  a  demand  was  duly 
made  is  insufficient  to  give  a  right  of 
action:  Jacocks  v.  Morrison,  129  App. 
Div.  284;  113  N.  Y.  Supp.  322. 

].  Insurance. — Where  the  complaint 
in  an  action  to  recover  on  a  policy  of 
fire  insurance  alleges  that  "  down  to  the 
time  of  the  fire"  the  plaintiff  was  the 
owner  of  certain  property,  it  sufficiently 
states  that  plaintiff  was  the  owner  of 
the  property  at  the  time  of  the  fire: 
Columbus  Dry  Goods  Co.  v.  Globe  & 
Rutgers  Fire  {ns.  Co.,  131  App.  Div.  603; 
115  N.  Y.  Supp.  1106. 

m.  Where  the  complaint  in  an  action 
against  an  insurance  company  for 
breach  of  contract  fails  to  state  facts 
showing  that  the  apportionment  made 
by  the  company's  officers  is  not  equi- 
table, or  has  been  based  upon  erroneous 
principles,  an-d  no  facts  are  stated  show- 
ing fraud  or  misconduct  on  the  part 
of  the  defendant,  the  complaint  fails  to 
state  facts  sufficient  to  constitute  a 
cause  of  action:  Watts  v.  Equitable 
Life  Assur.  Society,  55  Misc.  454;  105 
H.  Y.  Supp.  363. 
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a.  Where  it  does  not  appear  upon  the 
face  of  the  complaint  in  an  action 
against  an  insurance  company  that  the 
defendant  was  organized  under  the  In- 
surance Liaws  of  the  state,  or  that  it  is 
engaged  in  the  business  of  life  insur- 
ance, the  objection  to  the  validity  of  a 
contract  of  employment  for  more  than 
twelve  months  cannot  be  raised  by  de- 
murrer: Akers  v.  Mutual  Life  Insur- 
ance Co.,  59  Misc.  273;  112  N.  T.  Supp. 
264. 

b.  Where  the  beneficiary  under  a 
life  insurance  policy  sues  to  set  aside  a 
release  and  settlement  of  her  claim  at 
less  than  its  full  amount  alleged  to  have 
been  induced  by  duress,  it  is  sufSdent 
that  the  complaint  asks  that  the  amount 
received  on  the  settlement  be  credited 
upon  the  amount  due  on  the  policy: 
Joslyn  V.  Empire  State  Degree  of  Honor, 
145  App.  Div.  14. 

c.  A  complaint  in  an  action  against 
an  insurer  is  eufScient,  if  Its  allegations 
by  reasonable  and  fair  intendment  show 
that  plaintiff  had  an  insurable  interest 
in  the  property  insured  and  that  the 
property  insured  was  destroyed:  Kline 
Brothers  &  Co.  v.  Oerman  Union  Fire 
Ins.  Co.,  147  App.  Div.  790. 

d.  An  allegation  by  a  plaintiff  suing 
upon  a  policy  of  fire  insurance  that  he 
complied  with  each  and  every  one  of 
the  terms,  conditions  and  agreements 
of  said  policy  on  his  part  Is  not  equiv- 
alent to  an  allegation  that  he  "  duly  *' 
performed:  Feuersteln  v.  German  Union 
Fire  Ins.  Co.,  141  App.  Div.  456;  126 
N.  Y.  Supp.  201. 

e.  Joinder. — Actions  for  false  im- 
prisonment and  malicious  prosecution 
arising  out  of  the  same  transaction  are 
not  necessarily  inconsistent  and  they 
may  be  joined  in  one  complaint;  but,  be- 
ing separate  causes  of  action,  they  should 
be  separately  stated  and  numbered;  the 
objection  that  such  actions,  united  in 
one  complaint,  are  not  separately  stated 
and  numbered,  is  waived  unless  taken 
before  trial:  Gearity  v.  Strasbourger,  133 
App.  Div.  701;  118  N.  Y.  Supp.  257. 

f.  A  cause  of  action  against  a  gas 
company  for  wrongfully  discontinuing 
to  furnish  gas  may  not  be  united  in  the 
same  complaint  with  a  cause  of  action 
for  damages  for  an  assault  upon  plain- 
tiff by  defendant's  agent  while  attempt- 
ing to  discontinue  the  supply  of  gas: 
Hochman  v.  New  Amsterdam  Gas  Co., 
73  Misc.  453. 

g.  In  an  action  to  enjoin  a  continu- 
ing trespass  in  an  alley,  a  cause  of 
action  asserting  that  defendants  have 
no  easement  therein  may  be  joined  with 
another  cause  of  action  asserting  that 
they  have  an  easement  only  for  a 
limited  use  which  they  are  violating, 
where  they  arise  out  of  transactions 
connected    with    the    same    subject    of 


action:  Wilson  v.  Ford,   148  App.  Div. 
307. 

h.  In  an  action  against  three  defend- 
ants, it  is  alleged  that  one  was  a  part- 
ner of  plaintiff,  and  retained  money 
belonging  to  him,  that  the  second  was 
an  employee  and  indebted  to  him  for 
money  collected,  and  the  third  was  an 
employee  and  joined  with  the  others 
in  withholding  money;  the  third  party 
is  directly  connected  with  neither  of  the 
other  causes  of  action  and  his  demurref 
Is  good:  Peckham  v.  Korb,  132  App. 
Div.  638;  117  N.  Y.  Supp.  459. 

i.  Joint  tort  feasors. — A  complaint 
alleging  the  defendant  city  of  Rochester 
enacted  an  ordinance  permitting  de- 
fendant railroad  to  substitute  a  bridge 
and  lower  a  grade,  and  requiring  said 
railroad  to  indemnify  said  city,  and  that 
the  railroad,  with  the  consent  of  the  city 
but  without  the  consent  of  the  abutting 
owner,  made  the  substitution,  states  a 
cause  of  action  against  them  as  joint  tort 
feasors:  Sweeting  v.  City  of  Rochester, 
127  App.  Div.  880;  112  N.  Y.  Supp. 
225. 

j.  Joint  defendants. — A  complaint 
alleging  that  plaintlfiT  entered  into  an 
agreement  with  both  defendants  upon  a 
promise  by  both  to  pay  for  his  services 
for  a  definite  period,  and  that  he  was 
wrongfully  discharged  by  both  defend- 
ants, and  demanding  damages  therefor, 
states  a  good  cause  of  action:  Fitch  v. 
Sawyer  Crystal  Blue  Co.  &  Sulpho- 
Napthol  Co.,  133  App.  Div.  888;  117 
N.  Y.  Supp.  883. 

k.  Judgment. — A  complaint  to  set 
aside  a  judgment  of  the  municipal  court 
of  the  city  of  New  York  which  does  not 
show  that  the  defendant  by  fraud  or 
otherwise  induced  the  justice  to  enter 
judgment  does  not  state  a  cause  of  ac- 
tion, for  the  plaintiff  had  adequate 
remedy  by  appeal:  Barron  v.  Feist,  122 
App.  Div.  687;   107  N.  Y.  Supp.  494. 

1.  Judgment  creditor's  action. — 
Where  a  judgment  has  been  assigned,  it 
is  not  necessary  for  the  assignee,  in  a 
judgment  creditor's  action,  to  allege  a 
transfer  of  the  general  cause  of  action 
set  forth  in  the  complaint;  it  is  not  suffi- 
cient, however,  to  authorize  an  action  is 
equity  to  allege  fraudulent  intent  on  the 
part  of  a  judgment  debtor  in  making  a 
conveyance,  if  it  appears  from  other  alle- 
gations of  the  complaint  that  such  intent 
has  not  been  consummated  by  acts  which 
prevent  the  enforcement  by  ordinary 
remedies:  Holland  v.  Grote,  193  N.  Y. 
262;  modfg  125  App.  Div.  413;  109  N. 
Y.  Supp.  787. 

m.  Lack  of  jurisdiction. — If  the  com- 
plaint on  its  face  shows  lack  of  juris- 
diction, the  proper  practice  is  to  demur; 
if  the  defect  does  not  appear  in  the  com- 
plaint, the  objection  may  be  taken  by 
answer;    the  jurisdiction   of  the   court 
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is  not  ordinarily  determined  on  atfldavits 
but  by  tbe  pleadings  or  prodf  taken  at 
trial:  Manning,  Maxwell  &  Moore,  Inc. 
v.  Canadian  L.  Co.,  Ltd.,  120  App.  Div. 
735;  105  N.  Y.  Supp.  662. 

a.  Louidlord — Complaint  in  an  action 
to  recover  against  a  land  owner  for  per- 
sonal injuries,  received  by  a  falling 
blind  examined,  and  beld,  that  it  failed 
to  state  facts  sufficient  to  constitute  a 
cause  of  action:  Lawless  v.  August,  125 
App.  Div.  708;  110  N.  Y.  Supp.  86. 

b.  A  complaint  which  merely  alleges, 
that  the  cotenant's  term  has  expired, 
but  that  he  Is  still  in  occupancy,  fails 
to  state  a  cause  of  action:  Bedell  v. 
Edgett,  120  App.  Div.  451;  104  N.  Y. 
Supp.  1013. 

c.  A  complaint  in  a  suit  to  foreclose 
a  mechanic's  lien  which  alleges  that  the 
defendant  owner  requested  a  tenant  to 
make  improvements  and  that  with  the 
owner's  consent  and  knowledge  the 
plaintiff  contracted  with  the  tenant  to 
make  the  improvements  for  a  certain 
sum  and  that  at  the  special  instance 
and  request  of  the  owner  and  the 
tenant  the  plaintiff  performed  certain 
extra  work  and  furnished  certain  extra 
materials  of  a  certain  reasonable  value, 
states  a  cause  of  action  warranting  a 
personal  Judgment  against  the  owner  for 
the  extra  work:  Mitchell  v.  Dunmore 
Realty  Co.,  135  App.  Div.  583;  119  N. 
Y.   Supp.  1135. 

d.  Law  and  equity. — ^Unless  a  plain- 
tiff demands  Judgment  consistent  with 
his  cause  of  action  he  has  failed  to  state 
facts  sufficient  to  constitute  a  cause  of 
action;  therefore,  where  plaintiff  states  a 
cause  of  action  at  law  and  demands 
equitable  relief  the  complaint  is  demur- 
rable: Consolidated  Rubber  Tire  Co.  v. 
Firestone  Tire  &  R.  Co.,  135  App.  Div. 
805;  aff'd  199  N.  Y.  536. 

e.  Lease. — The  complaint  of  a  tenant 
whose  term  began  on  the  expiration  of 
a  prior  lease  is  subject  to  demurrer  in 
so  far  as  it  seeks  to  hold  the  prior 
lessee  for  rent  by  reason  of  his  holding 
over:  United  Merchants  Realty  Co.  v. 
Roth,  122  App.  Div.  628;  107  N,  Y. 
Supp.  511. 

f.  Legal  conclusion. — A  complaint, 
which  merely  sets  out  a  contract  of  em- 
ployment and  alleges  that  the  plaintiff 
has  earned  commissions,  has  demanded 
payment,  but  that  no  part  has  been 
paid,  and  that  a  certain  sum  is  due  and 
owing,  does  not  state  a  cause  of  action, 
as  conclusions  only  are  alleged: 
Mitchell,  et  al  v.  Follett  Time  R.  Co., 
142  App.  Div.  687;  127  N.  Y.  Supp. 
709. 

g.  A  demurrer  to  a  complaint  does 
not  admit  legal  conclusions  therein, 
the  construction  put  by  the  plaintiffs 
upon  the  contract  in  suit,  or  the  cor- 
rectness of  the  inferences  they  draw 
from    the    facts    alleged;    a    complaint 


which  after  setting  forth  the  terms  of 
the  contract  merely  alleges  that  plain- 
tiffs performed  the  contract  "  fully  and 
entirely  "  until  they  were  discharged  is 
demurrable:  Rosenthal  v.  Rubin,  148 
App.  Div.  44. 

h.  An  allegation  that  the  defendant 
"  wrongfully  and  maliciously  "  enticed 
away  the  plaintiff's  employees,  not  sup- 
ported by  facts,  is  a  mere  conclusion  of 
law:  De  Jong  v.  Behrman  Co.,  148  App, 
Div.  37. 

i.  An  allegation  of  a  complaint  that 
plaintiff  is  the  only  legal  representative 
of  one  of  a  testator's  deceased  sons  is 
a  mere  conclusion  of  law:  Dwight  v, 
Gibb,  No.   1,  145  App.  Div.  223. 

j.  Libel — ^Where  the  complaint  in  an 
action  for  libel  sets  out  in  full  the  alleged 
libelous  article  in  which  several  charac- 
ters were  introduced,  one  of  whom  is 
called  Isaac  Slobodin,  and  alleges  merely 
that  the  article  was  published  of  and 
concerning  the  plaintiff,  but  does  not 
specify  which  of  the  several  '-haracters 
mentioned  in  the  article  was  intenclud  to 
rf.prof.ent  him,  a  demurrer  thereto  will 
be  sustained:  Slobodin  v.  Sun  Printing 
and  Pub.  Assn.,  135  App.  Div.,  358. 

k.  Where  a  publication  is  not  libel- 
ous per  8€y  the  plaintiff  must  allege 
special  damage  or  the  complaint  is  de- 
murrable; the  demurrer  may  be  taken  on 
the  ground  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause 
of  action:  Fagan  v.  New  York  Evening 
Journal  Publishing  Co.,  129  App.  Div. 
28;  113  N.  Y.  Supp.  62. 

1.  A  business  corporation,  in  an 
action  for  libel,  must  allege  and  prove 
special  damages  in  all  cases,  except 
where  the  language  used  is  defamatory 
in  itself,  and  injuriously  and  directly 
affects  its  credit  and  necessarily  and 
directly  occasions  pecuniary  injury: 
Kemble  &  Mills  v.  Kaighn,  131  App. 
Div.  63;  115  N.  Y.  Supp.  809. 

m.  Where  the  complaint  in  an  action 
for  libel  sets  forth  an  article  stating 
that  a  certain  play  was  presented 
by  the  "Walter  N.  Lawrence  Co."  and 
later  mentioning  a  "  Mr.  Lawrence,"  but 
there  is  no  allegation  that  the  alleged 
libelous  matter  was  published  concerning 
the  plaintiff,  or  that  the  plaintiff  is  the 
person  to  whom  reference  is  made,  a 
demurrer  thereto  will  be  sustained:  Law- 
rence V.  Sun  Printing  and  Pub.  Assn., 
135  App.  Div.  363. 

n.  Where  the  complaint  in  an  action 
for  libel  sets  out  prior  libelous  publi- 
cations, having  no  connection  there- 
with, they  will  be  stricken  out,  or  the 
plaintiff  will  be  compelled  separately  to 
state  and  number  the  causes  of  action: 
Burkan  v.  Musical  Courier  Co.,  141 
App.  Div.  202;    125  N.   Y.  Supp.  1059. 

o.  Upon  a  demurrer  to  a  complaint  in 
an  action  for  libel  the  question  is  not 
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whether  the  publication  can  be  found, 
by  a  keen  and  discriminating  intelli- 
gence, to  charge  nothing  when  closely 
read,  but  whether  its  natural  import 
is  libelous  as  it  strikes  the  mind  of 
the  average  reader;  where  in  a  news- 
paper article  entitled  "Blackmail  is 
Easy  by  Policy  System,"  the  portrait  of 
plaintiff  is  published  with  others  and 
below  them  Is  printed  "Men  Mentioned 
in  the  Police  Blackmail  Scandal  and  the 
Man  who  Knows,"  and  the  article  con- 
tains allusions  to  the  indiyiduals  whose 
portraits  are  published  and  they  are  de- 
scribed, some  as  keepers  of  gambling- 
houses  who  paid  the  police  to  escape 
prosecution,  and  others  as  members  of 
the  police  force  charged  with  corruption, 
and  no  reference  is  made  to  plaintiff 
except  in  one  minor  instance  toward  the 
end  of  the  article,  and  the  article  states 
that  as  part  of  the  system  referred  to 
an  arrest  was  made  and  a  small  fine  im- 
posed on  a  plea  of  guilty  to  the  lesser 
of  two  charges,  preceding  which  is  an- 
other statement  that  it  is  a  pretty  seri- 
ous matter  for  a  person  to  be  convicted 
of  breaking  the  Excise  Law,  the  article 
may  be  reasonably  assumed  to  mean 
that  the  magistrate  was  associated  with 
the  blackmailers;  and  where  the  article 
instances  the  procedure  for  the  collec- 
tion of  blackmail,  where  a  complaint  of 
robbery  is  made  by  a  patron  of  a  dis- 
reputable resort,  and  states  that  when 
the  case  is  called  in  court  a  lawyer  is 
furnished  through  the  police  sergeant 
who  succeeds  In  "fixing"  the  case,  it  im- 
ports to  the  ordinary  mind  that  the 
magistrate  must  have  something  to  do 
with  the  settlement;  in  such  a  case  a 
demurrer  to  the  complaint  should  be 
overruled:  Breen  v.  New  York  Herald 
Co.,  55  Misc.  567;  106  N.  Y.  Supp.  872. 

a.  The  complaint  in  an  action  for 
libel  which  charged  the  plaintiff  with 
falling  into  a  passion  and  threatening 
to  kill  another  without  Justification 
should  not  be  dismissed  for  failing  to 
state  a  cause  of  action  on  the  theory 
that  no  crime  was  charged:  Gordon  v. 
New  York  Evening  Journal  Publishing 
Co.,  127  App.  Div.  353;  111  N.  Y.  Supp. 
574. 

b.  A  complaint  in  an  action  by  an 
attorney  for  libel  which  alleges  that 
defendant  wrote  plaintiff's  client  that  as 
far  as  defendant  could  see  plaintiff  was 
"only  taking  the  matter  up  in  order  to 
get  a  fee  out  of  you,  as  he  is  not  look- 
ing after  your  interests  at  all,"  charges 
words  that  are  actionable  per  se  and  is 
not  demurrable:  Weber  v.  Credit  Office, 
65  Misc.  386;  106  N.  Y.  Supp.  583. 

c.  A  complaint  which  alleges  that  the 
defendant  published  an  article  charging 
the  plaintiff  as  county  judge  with  re- 
warding an  assemblyman  for  procuring 
the  passage  of  a  bill  raising  the  plain- 
tiff's official  salary,  states  a  good  cause 


of  action:  Hickey  y.  Corson  Manufactar- 
Ing  Co.,  58  Misc.  70;  108  N.  i.  Supp. 
884. 

d.  Complaint  examined,  and  held,  to 
state  a  single  cause  of  action  for  libel, 
with  special  damage  caused  by  the  plain- 
tiff's discharge^ from  employment,  with- 
out embodying'  another  cause  for  dam- 
ages for  breach  of  contract  of  employ- 
ment: Alison  V.  China  &  Japan  Trading 
Co.,  127  App.  Div.  246;  111  N.  Y.  Supp. 
100. 

e.  Where  a  publication  set  up  in  tao 
complaint  in  a  libel  suit  charged  a 
street  car  'conductor  to  have  been  in 
complicity  with  pickpockets  upon  the  oc- 
casion of  a  certain  theft,  the  conductor 
is  sufficiently  indicated  to  permit  him 
to  offer  evidence  that  he  was  the  con- 
ductor of  the  particular  car  which  was 
the  scene  or  the  theft  and  the  complaint 
is  not  demurrable:  Lyons  v.  New  York 
Herald  Co.,  55  Misc.  570;  106  N.  Y. 
Supp.  874. 

f.  When  it  is  alleged  that  a  writing 
which  stated  that  a  "  fellow  "  who  used 
to  be  a  "friend"  of  the  plaintiff,  a 
woman,  might  pay  her  bills,  was  in> 
tended  to  mean  that  he  was  her  para- 
mour, the  pleading  is  not  subject  to  de- 
murrer as  failing  to  state  a  cause  of 
aciion:  Irving  v.  Irving.  121  App.  Div. 
258;   105  N.  Y.  Supp.  609. 

g.  Where  the  defendant  in  its  news- 
paper published  an  account  of  a  person 
being  asphyxiated  at  a  lodging-house  in 
the  city  of  New  York  in  disgraceful  cir- 
cumstances and  stated  his  name  and 
residence,  which  were  not  those  of  the 
plaintiff,  but  the  next  day  published  an- 
other article  in  which  it  was  stated  that 
an  unknown  woman  at  the  morgue  said 
she  thought  the  dead  man  was  the  plain- 
tiff, whom  she  described,  the  defendant 
became  responsible  for  the  statement 
and  the  complaint  alleging  those  facts 
is  sufficient:  Quinn  v.  Sun  Printing  and 
Publishing  Co.,  55  Misc.  572;  105  N.  Y. 
Supp.  1092. 

Ii.  A  corporation  cannot  maintain  an 
action  for  slander  or  libel  upon  words 
spoken  or  published  solely  of  and  con- 
cerning its  officers  or  stockholders: 
Hapgood  V.  Crawford,  125  App.  Div. 
856;  110  N.  Y.  Supp.  122. 

i.  Iiien. — ^A  demand  for  an  equitablo 
lien  cannot  be  founded  upon  allegations 
inconsistent  with  the  right  thereto: 
Behrens  v.  Sturges,  121  App.  Div.  746; 
106  N.  Y.  Supp.  501. 

j.  A  complaint  does  not  state  a  cause 
of  action  to  recover  amounts  allowed  to 
liquidate  liens,  if  it  does  not  allege  that 
plaintiff  was  damaged  by  the  failure  of 
the  defendants  to  apply  the  moneyB: 
Cohen  v.  Steckler,  125  App.  Div.  613; 
110  N.  Y.  Supp.  13. 

k.  Loan. — A  complaint  seeking  to 
recover  a  loan  to  a  corporation,  made  at 
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the  request  of  the  defendants,  and  on 
promises  made  in  contemplation  of  the 
loan,  and  authorizing  the  procurement  of 
it  on  the  faith  of  such  agreement  states  a 
good  cause  of  action;  the  defendants  are 
shown  to  he  primary  debtors:  May  v. 
Charlonis,  128  App.  Div.  127;  112  N.  Y. 
Supp.  554. 

a.  Malicions  prosecution. — In  an 
action  for  malicious  prosecution,  the 
holding  of  the  plaintiff  by  a  magistrate 
after  examination  into  the  facts  is  prima 
facie  evidence  of  probable  cause  only; 
and  a  general  allegation  that  the  arrest 
was  without  probable  cause  is  sufficient 
to  warrant  showing  that,  on  all  the  facts, 
there  was  no  probable  cause  for  the  de- 
fendant's action  in  procuring  the  arrest: 
Beall  y.  Dadirrian,  62  Misc.  125;  115 
N.  Y.  Supp.  196. 

b.  Mechanic's  lien. — A  complaint  in 
an  action  to  foreclose  a  mechanic's  lien, 
which  alleges  that  labor  and  material 
were  furnished  for  the  improvement  of 
real  property  upon  a  joint  agreement  by 
the  owner  and  her  husband  to  pay  there- 
for, states  a  good  cause  of  action 
against  the  husband:  Seary  v.  Wege- 
naar,  120  App.  Div.  419;  104  N.  Y. 
Supp.  1055. 

c.  A  complaint  in  an  action  to  fore- 
close a  mechanic's  lien,  which  alleges 
that  the  plaintiff  has  completed  the  con- 
tract except  certain  work  of  the  value 
of  |250»-but  which  fails  to  allege  an  ex- 
cuse for  such  non-performance,  does  not 
state  a  cause  of  action:  Paturzo  v. 
Shuldiner,  125  App.  Div.  636;  110  N.  Y. 
Supp.  137. 

d.  The  complaint  in  an  action  :o  fore- 
close a  mechanic's  lien  upon  a  muni- 
cipal improvement  need  not  allege  that 
the  action  was  commenced  within  three 
months  of  the  filing  of  notice  of  lien; 
even  though  such  necessary  allegation 
he  made,  a  mere  denial  thereof  in  the 
answer  uncoupled  by  an  affirmative  alle- 
gation that  the  three  months  had  ex- 
pired does  not  raise  an  issue,  for  no 
Issue  can  be  raised  on  an  unnecessary  or 
immaterial  allegation:  Romeo  v.  City  of 
Yonkers,  126  App.  Div.  402;  110  N.  Y. 
Supp.  724. 

e.  The  complaint  in  a  suit  to  fore- 
close a  mechanic's  lien  for  plumbing 
work  need  not  allege  that  plaintiff  was 
a  duly  licensed  and  registered  plumber: 
Putnam  v.  Slravo,  140  App.  Div.  194; 
124  X.  Y.  Supp.  1105. 

f.  The  complaint  in  a  suit  to  fore- 
close a  mechanic's  lien  need  not,  as 
against  the  owner,  allege  that  the  plain- 
tiff's claim  or  part  of  it  was  unpaid  at' 
the  time  the  notice  of  lien  was  filed. 
If  it  shows  that  it  or  a  part  of  it  is 
unpaid  at  the  time  the  action  is  com- 
menced: Palmer  Lumber  Co.,  v.  Stern, 
140  App.  Div.  680;  125  N.  Y.  Supp. 
594. 


g.  The  complaint  in  an  action  by  a 
sub-contractor  to  foreclose  a  mechanic's 
lien  should  allege  that  at  the  time  the 
lien  was  filed  or  thereafter  money  was 
due  from  the  owners  to  the  contractor, 
otherwise  it  falls  to  state  a  cause  of 
action:  Wood  Man.  &  R.  Co.  v.  John- 
stone,   148    App.   Div.    747. 

h.  Mesne  profits. — A  cause  of  action 
for  mesne  profits  may  be  joined  with  a 
cause  of  action  in  ejectment,  under  sec- 
tion 1531,  in  a  court  having  jurisdiction 
of  the  latter,  or  a  separate  action  for 
mesne  profits  may  be  brought:  Piekelko 
V.  Lake  Brewing  Co.,  65  Misc.  365. 

i.  Misjoinder. — A  complaint  alleging 
a  cause  of  action  for  personal  injuries, 
and  also,  in  the  same  court,  one  for  in- 
juries to  personal  property,  is  defective 
because  of  misjoinder  of  causes  of  action: 
Vock  V.  Auterbourn,  66  Misc.  222. 

j.  The  joinder  of  a  cause  of  action 
against  /  the  corporation  of  Trinity 
Church  to  restrain  the  closing  of  St. 
John's  Chapel  with  one  against  the 
vestrymen  of  Trinity  Church,  as  indi- 
vidual defendants,  for  an  accounting  of 
the  property  of  the  corporation,  where 
the  two  causes  of  action  do  not  rise  out 
of  the  same  transaction,  justifies  a  de- 
murrer to  the  complaint  for  misjoinder 
of  causes  of  action:  Burke  v.  Rector,  etc., 
64  Misc.  380;  119  N..Y.  Supp.  362. 

k.  Where  a  customer  sues  three  firms 
in  one  complaint,  some  of  the  defend- 
ants being  members  of  all  three  firms, 
others  of  only  one,  seeking  to  open 
various  accounts,  on  the  ground  that 
some  of  the  firms  made  secret  profits 
out  of  stock  transactions,  there  Is  a  mis- 
joinder of  causes  of  action:  Sprague  v. 
Currie,  133  App.  Div.  17;  117  N.  Y.  Supp. 
482. 

1.  Misrepresentation. — Complaint  al- 
leging misrepresentation  inducing  pur- 
chase of  stock  held  good  on  demurrer: 
Reusens  v.  Morton,  138  App.  Div.  886. 

m.  Mistake  of  fact. — Where  plaintiff, 
in  an  action  on  a  policy  of  accident  in- 
surance, alleges  Injury  to  his  arm,  and  a 
release  in  good  faith  to  the  company, 
after  payment  for  loss  of  time,  under  ad- 
vice of  his  physician,  and  the  later  ne- 
cessity of  amputation,  resulting  from 
conditions  known  to  neither  at  the  time, 
the  complaint  states  a  good  cause  to 
rescind  for  mutual  mistake  of  fact:  Dom- 
inicis  V.  United  States  Casualty  Co.,  132 
App.  Div.  553;  116  N.  Y.  Supp.  975. 

n.  Money  loaned. — The  essential 
allegations  of  a  complaint  to  recover 
money  loaned  are  (1)  the  loan;  (2) 
the  promise  to  repay,  and  (3)  non- 
payment; it  is  not  necessary  to  allege 
a  promise  to  repay  at  any  particular 
date:  Wallach  v.  Dryfoos,  140  App.  Div. 
438;   125  N.  Y.  Supp.   305. 

o.  Necessary  parties — A  complaint  is 
demurrable   which   shows   on   its   face 
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that  necessary  parties  are  not  joined: 
Curtis  V.  Curtis.  126  App.  Div.  590;  110 
N.  Y.  Supp.  658. 

a.  Necessaries. — A  complaint  framed 
in  a  two-fold  aspect,  to  recover  for 
necessaries  furnished  the  defendant's 
wife  and  child,  and  moneys  advanced 
for  their  necessary  expenses,  and  fur- 
ther alleging  that  the  defendant  au- 
thorized the  furnishing  of  the  neces- 
saries and  advancements,  fails  to  state 
a  cause  of  action  in  the  absence  of 
allegations  as  to  the  value  of  the  neces- 
saries furnished  and  the  amount  of 
money  advanced:  Sparks  v.  Ducas,  123 
App.  Div.  507;  108  N.  Y.  Supp.  546. 

b.  Negligence. — ^An  allegation  of  the 
act  committed  or  omitted  with  a  charge 
that  it  was  negligently  done  or  omitted, 
is  sufficient:  Hicks  v.  Serano,  74  Misc. 
274. 

c.  Evidence  of  an  insufficient  inspec- 
tion of  a  railroad  engine  may  be  given 
under  an  allegation  that  defendant  was 
negligent:  McMahon  v.  Lehigh  Valley 
Railroad  Co.,  138  App.  Div.  628;  122 
N.   Y.  Supp.   689. 

d.  Where  a  complaint,  which  alleges 
negligence  of  defendant  states  a  cause 
of  action,  though  it  does  not  allege  that 
plaintiff  was  free  from  contributory 
negligence,  though  this  must  be  proved: 
Klein  v.  Burleson,  138  App.  Div.  405; 
122  N.  Y.  Supp.  752. 

e.  A  complaint  merely  alleging  that 
one  deceased,  while  engaged  in  work 
required  of  him  under  his  employment, 
suffered  mortal  injuries  caused  solely 
by  the  negligence  of  the  defendant  and 
of  the  person  intrusted  with  superin- 
tendence does  not  state  a  cause  of 
action:  Pagnillo  v.  Mack  Paving  &  Con- 
struction Co.,  142  App.  Div.  491;  127 
N.  Y.  Supp.  72. 

f.  Complaint  in  an  action  against  a 
city  to  recover  for  personal  injuries 
caused  by  a  defect  in  a  highway;  error 
to  dismiss  the  complaint:  Cohen  v.  City 
of  N.  Y.,  144  App.  Div.   678. 

g.  In  an  action  to  recover  damages 
for  personal  injuries;  an  allegation  in 
the  complaint  "that  the  plaintiff  was 
caused  to  be  struck  by  the  said  pro- 
jectile by  reason  of  the  negligence  and 
carelessness  of  this  defendant "  is  in- 
sufficient as  a  statement  of  facts  show- 
ing negligence:  Schlesinger  v.  Central 
R.  R.  Co.  of  New  Jersey,  74  Misc.   91. 

h.  An  allegation  of  the  complaint 
that  defendant  negligently  and  care- 
lessly damaged  and  injured  certain 
personal  property  covered  by  the  lease 
in  good,  though  there  is  no  allegation 
of  the  condition  of  said  property  at  the 
time  of  its  delivery  to  the  defendant: 
Bracklee  Co.  v.  O'Connor,  67  Misc.  599; 
122  N.  Y.  Supp.  710. 

i.  In  an.- action  to  recover  damages 
for  personal    injuries  claimed  to   have 


been  caused  by  the  negligence  of  de- 
fendant, the  plaintiff  may  allege  in  a 
single  cause  of  action  all  the  facts 
which  he  claims  contributed  to  or 
caused  the  accident,  and  plaintiff  may 
not  be  compelled  to  separately  state 
and  number  the  facts  relied  upon  to 
support  an  action  on  each  ground  of 
liability  as  a  separate  and  distinct  cause 
of  action:  Payne  v.  N.  Y.  S.  &  W.  R. 
R.  Co.,  201  N.  Y.  436. 

j.  A  complaint  in  an  action  by  a 
servant  against  his  master  to  recover 
for  injuries  received  by  the  fall  of  a 
skylight,  which  alleges  that  the  glass 
fell  because  of  the  defective,  ruinous, 
broken  and  dangerous  condition  in 
which  it  was  maintained  by  defendant 
with  full  knowledge,  states  a  cause  of 
action:  Shaw  v.  Feltman,  121  App.  Div. 
597;  106  N.  Y.  Supp.  1043. 

k.  A  complaint  setting  out  a  contract 
by  a  common  carrier  to  transport 
apples,  but  not  allegdng  a  breach  there- 
of, which  states  that  the  carrier  failed 
to  perform  its  duty  or  exercise  care  in 
transporting  the  apples  and  was  guilty 
of  negligence  which  injured  them,  etc., 
states  an  action  based  on  negligence,  not 
on  breach  of  contract:  Richardson  ▼. 
New  York  Central  &  H.  R.  R.  R.  Co., 
122  App.  Div.  120;  106  N.  Y.  Supp.  702. 

1.  A  complaint  charges  an  owner, 
who  leased  premises  with  an  unsafe 
structure  thereon,  with  negligence  and 
with  maintaining  a  nuisance;  he  may 
be  held  liable  on  the  former  ground,  for 
though  it  was  a  private  nuisance  the 
owner's  liability  may  rest  on  his  omission 
to  ascertain  and  remedy  the  defect: 
Lusk  V.  Peck,  132  App.  Div.  426;  116 
N.  Y.  Supp.  1051. 

m.  The  complaint  of  an  administrator 
seeking  to  recover  damages  for  a  death 
which  occurred  in  a  foreign  state, 
through  alleged  negligence  of  defend- 
ant, should  allege  that  the  for- 
eign statute,  under  which  the  ac- 
tion is  brought,  authorizes  the 
maintenance  of  an  action  in  this 
state,  though  the  negligence  occurred  in 
the  other  state,  and  must  also  allege 
that  under  that  statute  the  administra- 
tor is  entitle  to  recover  the  damages 
sustained:  Howlan  v.  New  York  &  New 
Jersey  Telephone  Co.,  131  App.  Div. 
443;   115  N.  Y.  Supp.  315. 

n.  Nonjoinder. — ^Where  parties  have 
been  sued  on  an  obligation  incurred 
jointly  with  other  parlies,  who  should 
have  been  joined  as  defendants,  the  ob- 
jection should  be  taken  by  demurrer  or 
answer,  or  it  will  be  deemed  to  be 
waived:  Jones  v.  Gould,  200  N.  Y.  18. 

o.  Where,  in  an  action  by  the  payee 
of  a  promissory  note  against  the  maker, 
the  complaint  alleges  that  plaintiff 
is  the  owner  of  the  note,  it  is  suffi- 
cient, though  it  fails  to  allege  that  plaia- 
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t!fT  has  not  parted  with  the  note  or  that 
he  is  also  the  holder  of  the  note:  Dart  v. 
Van  Horn,  63  Misc.  119. 

a.  A  -complaint  in  an  action  on  a 
promissory  note  payable  to  the  order 
of  the  maker  which  does  not  allege  his 
endorsement  of  it»  Is  demurra/ble:  Edel- 
man  v.  Rams,  58  Misc.  561;  109  N.  T. 
Supp.   816. 

b.  In  an  action  on  a  note,  an  allega- 
tion that  due  notice  of  protest  was 
given  to  each  of  the  defendants,  is 
equivalent  to  an  allegation  that  notice 
of  presentment,  demand,  non-payment 
and  protest  was  given:  Sherman  v. 
Ecker,  59  Misc.  216;  110  N.  T.  Supp. 
265. 

c.  In  a  complaint  in  an  action  en  a 
promissory  note  against  indorsers,  an 
allegation  of  notice  to  the  indorsers  of 
presentment,  demand  and  non-payment, 
is  necessary;  and  an  allegation  that  the 
note  was  protested  for  non-payment  is 
not  equivalent  thereto:  Sherman  v. 
Ecker,  58  Misc.  456. 

d.  Notice  of  lien, — A  demurrer  can- 
not be  sustained  for  the  omission  of  the 
street  number  of  the  property  intended 
to  be  affected  by  a  notice  of  lien,  where 
it  does  not  appear  from  the  complaint 
that  the  property  has  a  street  number: 
Krauss  v.  Burnett,  73  Misc.  428. 

e.  Xuisance.— The  complaint  of  a 
single  plaintiff  in  equity  to  restrain  the 
continuance  of  &  nuisance  created  by  the 
separate  acts  of  several  defendants  is 
not  demurrable  on  the  ground  that  it 
unites  a  cause  for  equitable  relief  and 
one  for  damages  already  suffered; 
though  several  parties  whose  individual 
lands  have  been  injured  by  a  nuisance 
may  unite  as  plaintiffs  they  cannot  re- 
cover in  that  action  the  damages  caused 
to  each  but  only  the  relief  of  abating 
the  nuisance;  complaint  by  several 
plaintiffs  asking  an  injunction  and 
separate  damages  is  bad  on  demurrer: 
Burghen  v.  Erie  Railroad  Co.,  123  App. 
Div.  204;  108  N.  Y.  Supp.  311. 

f.  Order  for  pablication. — A  com- 
plaint alleging  that  a  stockholder  in  a 
corporation  ousted  its  officers,  elected 
Umself  president  and  assumed  control, 
in  an  action  by  a  stockholder  of  the  old 
corporation  against  such  person,  where 
both  corporations  are  parties,  asking  for 
an  accounting,  states  a  cause  of  action 
in  which  an  order  for  publication  may 
properly  be  granted:  Grant  v.  Cobre 
Grande  Copper  Co.,  193  N.  Y.  306;  rev'g 
126  App.  Div.  750;  111  N.  Y.  Supp.  386. 

g.  Parties. — ^Where  the  complaint 
charges  a  Joint  promise  on  the  part  of 
the  defendants  and  a  failure  on  their 
part  to  perform  their  contract,  it  states 
one  cause  of  action  against  both  de- 
fendants: Hirsch  v.  New  England  Nav. 
Co.,  200  N.  Y.  263;  rev'g  129  A.  D. 
178;   1  Brad.  P.  and  P.  Rep.  30. 


h.  A  complaint  under  §  2653a  does 
not  state  a  cause  of  action,  if  it  fall 
to  allege  that  all  interested  persons 
have  been  made  parties,  as  required  by 
the  statutes:  Early  v.  Nase,  139  App. 
Div.  736;    124  N.  Y.  Supp.  293. 

i.  Partition. — One  seeking  a  parti- 
tion as  heir  may  embody  in  his  com- 
plaint an  action  to  set  aside  a  deed 
made  by  the  ancestor,  and  the  question 
of  delivery  and  acceptance  of  the  deed 
and  the  identity  of  the  grantee  may  be 
determined  in  such  action:  Leiden  thai 
V.  Leidenthal,  121  App.  Div.  269;  105 
N.  Y.  Supp.  807. 

Partners — An  action  by  a  partner- 
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ship  must  be  brought  in  the  individual 
names  of  the  partners;  a  complaint  by 
"Union  Wine  Company,"  which  was 
alleged  to  be  a  partnership  is  demurrable 
on  the  ground  that  the  plaintiff  has  not 
legal  capacity  to  sue:  Union  Wine  Co.  v. 
Green,  62  Misc.  551;  115  N.  Y.  Supp.  921. 

k.  A  complaint  not  alleging  that  the 
parties  were  engaged  in  a  definite  busi- 
ness in  which  they  were  to  share  the 
profits,  does  not  sufficiently  allege  a 
partnership:  Chappell  v.  Chappell,  125 
App.  Div.  127;   109  N.  Y.  Supp.  648. 

1.  Pawn. — A  complaint  in  an  action 
fdr  conversion  alleging  delivery  of  cer- 
tain chattels  to  defendant  as  a  pledge  or 
pawn  and  the  refusal  to  return  because 
claimed  by  third  parties,  states  a  good 
cause  of  action  without  alleging  tender 
by  plaintiff  of  the  amount  of  the  loan 
with  interest:  Buchannan  v.  Provident 
Loan  Society.  63  Misc.  269;  116  N.  Y. 
Supp.  653. 

m.  Penalty. — ^What  is  a  sufficiet  state- 
ment of  facts  to  entitle  plaintiff  to  re- 
cover a  penalty  under  the  Public  Serv- 
ice Commissions  Law  for  refusing  to 
give  plaintiff  a  street  railway  transfer: 
Lowenstein  v.  Int.  Ry.  Co.,  75  Misc. 
357. 

n.  In  an  action  to  recover  a  statutory 
penalty,  a  pleading  is  strictly  construed 
and  matters  should  be  alleged  with  the 
particularity  required  in  cases  of  an  in- 
dictment; a  complaint  to  recover  a  pen- 
alty for  allowing  a  dog  to  run  unmuz- 
zled during  a  quarantine,  fails  to  state 
a  course  of  action  where  it  does  not  set 
forth  the  time  of  the  offense,  the  post- 
ing of  notices  or  the  boundary  and 
extent  of  the  quarantine  district,  etc.: 
People  V.  Russ,  138  App.  Div.  433;  122 
N.  Y.  Supp.  790. 

o.  In  an  action  to  recover  the  pen- 
alty imposed  by  the  Insurance  Law  for 
failure  to  execute  and  deliver  the  bond 
prescribed  by  S  134,  the  complaint  need 
not  specify  the  particular  policies  of  in- 
surance which  the  company  has  issued 
in  violation  of  the  law:  Fire  Depart- 
ment of  East  Rochester  v.  Barley,  73 
Misc.   628. 

p.  Policy. — Complaint  stating  action 
on   policy   rather   than    on    agreement: 
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Steinberg  v.  Boston  Ins.  Co.,  144  App. 
Div.  110. 

a.  Portrait. — A  complaint  in  an 
action  under  chap.  132  of  1903  prohibit- 
ing a  newspaper  from  using  or  publish- 
ing the  portrait  of  a  person  without  his 
consent  is  insufficient  if  it  simply 
alleges  that  the  publication  of  the  plain- 
tiffs picture  is  for  the  purpose  of  trade 
as  that  is  a  conclusion  of  law:  Moser  y. 
Press  Publishing  Company,  59  Misc. 
78;   109  N.  Y.  Supp.  963. 

b.  A  complaint  in  an  action  under 
Li.  1903,  chapter  132,  to  restrain  the 
unauthorized  use  of  plaintiff's  portrait 
for  trade  purposes,  alleging  the  pub- 
lishing and  selling  of  portraits  by  de- 
fendant in  the  City  of  New  York, 
that  defendant  unlawfully  and  without 
her  consent,  in  violation  of  the  statute, 
used,  circulated  and  offered  the  portrait 
for  sale  for  trade  purposes,  sufficiently 
alleges  the  facts:  Kunz  v.  Bosselman, 
131  App.  Div.  288;  115  N.  Y.  Supp. 
650. 

c.  Preliminlary  notice. — A  complaint 
in  an  action  against  the  city  of  New 
York  for  injury  to  personal  property 
which  falls  to  allege  the  tiling  with  the 
comptroller  of  a  notice  of  an  intention  to 
commence  the  action  or  facts  constituting 
a  waiver  of  such  notice  is  fatally  de- 
fective: Watts  V.  City  of  New  York,  133 
App.  Div.  400;  117  N.  Y.  Supp.  612. 

d.  Promissory  note. — A  complaint  on 
a  promissory  note,  which  sets  forth  the 
note,  alleges  that  it  was  made  by  one 
of  the  defendants,  indorsed  by  the  other, 
discounted  by  the  plaintifT,  that  it  was 
presented  at  maturity,  was  not  paid  and 
W£UB  thereafter  protested,  and  further 
alleges  that  no  part  of  it  has  been  paid, 
states  a  good  cause  of  action:  Lafayette 
Trust  Co.  v.  Lacher,  139  App.  Div.  797; 
124   N.   Y.  Supp.   401. 

e.  Receiver. — A  complaint  in  an 
action  against  a  receiver,  as  such,  is  not 
demurrable  because  of  failure  to  allege 
that  the  action  was  brought  by  leave  of 
the  court:  Di  Chlara  v.  Sutherland,  62 
Misc.  555;  115  N.  Y.  Supp.  622. 

f.  Rescission. — A  notice  rescinding 
the  purchase  of  real  property  and  an 
offer  to  restore  the  considerations  are 
not  conditions  precedent  to  a  suit  for  re- 
scission on  the  ground  of  fraud;  the 
complaint  Itself  suffices  as  a  notice  of 
rescission,  and  is  sufficient  if  it  offer 
restoration:  McGk)wan  v.  Blake,  134  App. 
Div.  165;  118  N.  Y.  Supp.  905. 

g.  Redundant  matter — ^Where  irrele- 
vant and  redundant  matter  is  alleged  in 
a  complaint  it  may  be  stricken  out;  but 
where  it  appears  that  any  of  the  allega- 
tions which  do  not  directly  bear  on  the 
Issues  may  on  the  trial  tend  to  establish 
any  of  the  issues,  they  should  be  retained; 
Welcke  v.  Trageser  No.  2,  131  App.  Div. 
787;  116  N.  Y.  Supp.  161. 


h.  Relief. — A  complaint  in  a  stock- 
holder's action  to  declare  exchange  of 
corporate  securities  illegal,  is  not  de- 
murrable because  it  states  two  grounds 
of  invalidity  nor  because  it  asks  more 
relief  than  plaintiff  is  entitled  to:  Pol- 
litz  V.  Wabash  Railroad  Co.,  142  App. 
Div.   755;    127  N.  Y.  Supp.   782. 

i.  A  demurrer  to  a  complaint  on  the 
ground  that  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action 
cannot  be  sustained  simply  because  the 
complaint  does  not  demand  the  precise 
judgment  to  which  the  facts  alleged 
would  entitle  the  plaintiff:  Pearce  v. 
Knapp,  71  Misc.  324;  127  N.  Y.  Supp. 
1100. 

j.  Remedy. — Where  a  complaint  is 
susceptible  of  attack  the  remedy  Is  by 
demurrer  or  at  the  trial  by  proper  mo- 
tion, and  not  by  a  motion  to  strike  out 
as  Irrelevant  if  causes  of  action  have 
been  Improperly  joined:  City  Real  Es- 
tate Co.  V.  King,  122  App.  Div.  656; 
107  N.  Y.  Supp.  535. 

k.  Residence. — ^A  plaintiff's  residence 
in  this  State,  although  necessary  to  con- 
fer jurisdiction  upon  the  municipal  court 
of  the  city  of  New  York  to  entertain  an 
action,  need  not  be  alleged  in  the  com- 
plaint: Pratt  V.  Pennsylvania  Railroad 
Co.,  66  Misc.  183. 

I.  Salesman. — A  complaint  which 
alleges  that  plaintiff  was  employed  by 
defendant  as  a  salesman,  that  defendant 
agreed  to  pay  him  a  commission  on  the 
sales  made  and  thirty-five  dollars  a  week 
up  to  January  1st,  1910,  the  "contract 
to  hold  good  until  January  1st,  1910;" 
that  plaintiff  has  performed  and  is  per- 
forming the  contract,  but  that  defendant 
has  failed  to  pay  him  the  thirty-five 
dollars  for  a  number  of  weeks,  states  a 
cause  of  action:  Delmar  v.  Kinderhook 
Knitting  Co.,  134  App.  Div.  558;  119 
N.  Y.  Supp.  705. 

m.  Separate  counts. — ^The  plaintiff 
may  set  out  In  separate  counts  the  same 
cause  of  action:  Reilly  v.  Stelnhardt,  58 
Misc.  471;   111  N.  Y.  Supp.  472. 

n.  Separation. — ^The  complaint  In  an 
action  of  a  wife  suing  for  judicial  separa- 
tion, held  to  state  a  cause  of  action  and 
entitle  the  plaintiff  to  alimony  and  coun- 
sel fees:  Mossa  v  Mossa,  123  App.  Div. 
400;  107  N.  Y.  Supp.  1044. 

o.  Serviijes. — The  complaint  in  an 
action  to  recover  the  reasonable  value 
of  work,  labor  and  services  rendered  at 
the  defendant's  request  need  not  allege 
that  the  defendant  expressly  agreed  to 
pay  for  the  services  or  to  pay  a  specific 
sum:  Bab  cock  v.  Anson,  122  App.  Dly. 
73;  106  N.  Y.  Supp.  642. 

p.  Single  cause. — A  complaint,  al- 
leging rendition  of  services  at  defendant's 
request  as  **  manager,  adviser,  agent  and 
representative,"  states  a  single  cause  of 
action  for  services  rendered,  the  allega- 
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tlons  as  to  plaintiff's  relation  being 
merely  descriptive:  Ehrich  v.  Dessar,  130 
App.  Div.  110,  114  N.  Y.  Supp.  271. 

a.  Facts. — Matters  which  a  plaintiff 
states  will  happen  in  the  future  are  not 
necessarily  statements  of  fact  which  are 
admitted  by  demurrer;  it  is  for  the  court 
to  say  whether  from  the  nature  of  things 
they  will  probably  and  necessarily  hap- 
pen: Heaton  v.  Packer,  131  App.  Dlv. 
812;  116  N.  Y.  Supp.  46. 

b.  Slander. — A  complaint  for  slander, 
alleging  that  the  defendant  falsely 
stated  that  the  plaintiff,  who  was  a  do- 
mestic servant,  "  was  both  drunk  and 
crazy,  out  late  at  night,  and  a  very  un- 
tidy person  "  sufficiently  alleges  that  the 
words  were  spoken  of  and  concerning 
plaintiff  in  her  business  or  calling: 
Lynott  v.  Pearson,  138  App.  Div.  306; 
122   N.   Y.   Supp.   986. 

c.  A  complaint  in  an  action  for 
slander  which  joins  several  persons 
as  defendants  and  alleges  thac  the 
slander  was  spoken  by  "  the  defendants 
and  each  of  them  "  is  not  demurrable  on 
the  ground  that  causes  of  action  have 
been  improperly  united,  and  under  the 
complaint  the  plaintiff  may  prove  that 
the  slanders  were  uttered  pursuant  to  a 
common  agreement:  Di  Blasl  v.  Artale, 
133  App.  Dlv.  153;  117  N.  Y.  Supp.  238. 

d.  Special  dama|i^. — An  allegation  of 
a  complaint  In  an  action  for  libel  that 
the  false  statement  seriously  interfered 
with  the  various  enterprises  had  and  was 
about  negotiating  prior  to  the  publica- 
tion, and  alleging  damage  in  a  certain 
sum,  is  not  a  sufficient  statement  of 
special  damage:  Perley  v.  Morning  Tele- 
graph Co.,  131  App.  Dlv.  599;  116  N.  Y. 
Supp.   57. 

e.  Specific  performance. — A  com- 
plaint in  a  suit  in  equity  to  compel  the 
specific  performance  of  a  contract 
whereby  an  agent  agreed  to  transfer  his 
agency  of  the  plaintiff,  held  to  state  a 
cause  of  action  in  equity:  Kelsey  v. 
Dlstler,  141  App.  Div.  80;  125  N.  Y. 
Supp.  602. 

f.  The  complaint  in  an  action  for 
specific  performance  of  a  contract  to 
convey  real  estate  need  not  allege  that 
plaintiff  has  not  an  adequate  remedy  at 
law;  to  sustain  a  demurrer  upon  the 
ground  that  the  complaint  falls  to  state 
facts  sufficient  to  (Constitute  a  cause  of 
action,  the  date  of  the  summons  or 
verification  cannot  be  referred  to,  as 
neither  is  a  part  of  the  complaint:  Bela- 
newsky  v.  Gallaher,  55  Misc.  150;  105 
N.  Y.  Supp.  77. 

g.  A  vendor's  complaint  for  the  spe- 
cific performance  of  a  contract  to  pur- 
chase lands  is  not  demurrable  because  of 
a  failure  to  allege  that  the  title  to  the  de- 
scribed premises  was  approved  by  a  title 
iBBoraiLce  company,  as  provided  in  the 
contract:  Downs  v.  Lehman,  123  App. 
Dlv.  11;  107  N.  Y.  Supp.  329. 


h.  Stock — A  complaint,  whidi  alleges 
a  transfer  by  plaintiff  of  certain  stock  to 
defendant  in  trust  for  the  benefit  of  a 
company  and  a  diversion  by  defendant  of 
such  stock,  the  agreement  being  fully  ex- 
ecuted by  plaintiff  and  no  fraud  being  al- 
leged,  is  demurrable,  for  as  the  company 
owns  the  beneficial  interest  in  the  depos- 
ited stock,  the  right  to  enforce  the  agree- 
ment or  call  the  trustee  to  account,  rests 
primarily  in  it:  Parmenter  v.  Romans, 
125  App.  Div.  399;  109  N.  Y.  Supp.  800. 

i.  In  an  action  on  the  breach  of  a 
contract  to  purchase  stock,  the  complaint 
need  not  allege  that  the  contract  con- 
tained a  further  agreement  that  the 
amount  payable  should  be  reduced  by  any 
sum:  Phenix  National  Bank  v.  Waterbury, 
123  App.  Dlv.  453;  108  N.  Y.  Supp.  391. 

j.  Complaint  in  an  action  for  dam- 
ages for  Inducing  purchase  of  shares  of 
stock  by  means  of  false  and  fraudulent 
representations  in  a  certain  prospectus 
issued  and  circulated  by  defendants,  held 
to  state  a  cause  of  action,  although 
prospectus  purports  to  be  simply  an  iur 
vitation  to  the  public  to  subscribe  for 
bonds  and  does  not  Invite  subscriptions 
for  stock:  Greene  v.  Mercantile  Trust  Co., 
60  Misc.  189. 

k.  Stockholders. — In  an  action  by  the 
State  Superintendent  of  Banks  to  en- 
force the  liability  of  the  stockholders  of 
a  trust  company  under  §  19  of  the  Bank- 
ing Law,  the  complaint  should  allege 
the  facts  which  render  it  necessary  to 
enforce  the  stockholders*  liability:  Che- 
ney V.  Scharmann,  145  App.  Div.    456. 

I.  Where  the  complaint  in  an  action 
brought  by  a  stockholder  of  a  railroad 
company  against  the  lessee  of  Its  road, 
sets  up  two  causes  of  action,  the  first 
for  a  breach  of  the  terms  of  the  lease 
and  the  second  impeaching  the  valicTity 
of  the  lease  because  entered  Into  by 
companies  owning  and  operating  par- 
allel and  competing  lines  without  the 
consent  of  the  board  of  railroad  commis- 
sioners. It  is  obnoxious  to  a  demurrer  on 
the  ground  that  inconsistent  causes  of  ac- 
tion have  been  Improperly  united:  Hoag 
V.  Lehigh  Valley  R.  R.  Co.,  55  Misc.  388; 
105  N.  Y.  Supp.  200. 

m.  The  complaint  In  an  action  by  a 
stockholder  to  enforce  a  claim  of  the  cor- 
poration "should  state  such  facts  as  would 
be  proper  in  case  the  corporation  had 
brought  the  action,  and  also  such  facts 
as  show  that  plaintiff  is  entitled  to  com- 
mence the  action  In  place  of  the  corpora- 
tion: Cummings  v.  Brown,  122  App.  Dlv. 
505;  107  N.  Y.  Supp.  498. 

n.  Substituted  complaint. — A  substi- 
tuted complaint,  In  an  action  which  had 
been  pending  sixteen  years,  should  not 
be  allowed  on  a  mere  affidavit  of  plain- 
tiff's attorney,  made  on  information  and 
belief,  and  without  stating  th^  sources 
thereof,  that  the  original  complaint  had 
been  lost  by  reason  of  the  dissolution  of 
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the  firm  representing  plaintiff  and  the 
abandonment  of  the  cause  without  her 
consent:  Townsend  v.  Village  of  Fayette- 
ville,  134  App.  Dlv.  847. 

a.  Sufflciency. — A  complaint  which 
sets  forth  facts  constituting  a  cause  of 
action  and  facts  which  constitute  a 
valid  defense  thereto  is  demurrable: 
Hallock  V.  Dillon,  75  Misc.  292. 

b.  A  complaint  is  sufficient  if  it  con- 
tains a  plain  and  concise  statement  of 
the  facts  constituting  the  cause  of 
action  without  unnecessary  repetition: 
Prichard  v.  Security  Mut.  L4fe  Ins,  Co., 
140   App.  Div,   879. 

c.  A  complaint  in  an  action  by  a 
policyholder  containing  allegations  of 
the  issuing  of  the  policy,  the  making 
of  an  agreement  with  another  company 
to  reinsure  the  plaintiff's  policy  and 
all  other  outstanding  policies  in  the 
company  that  issued  them  and  the  trans- 
fer and  assignment  of  the  assets  repre- 
senting the  legal  reserve  upon  such  poli- 
cies and  all  its  other  assets,  by  the  com- 
pany issuing  the  policies  to  the  company 
agreeing  to  reinsure,  states  a  cause  of 
action:  Wolfe  v.  Washington  Life  Insur- 
ance Co.,  63  Misc.  571;  118  N.  Y.  Supp. 
699. 

d.  A  complaint,  in  an  action  for 
specific  performance,  alleging  that  the 
vendor  was  the  owner  and  entitled  to 
possession  when  he  made  the  contract, 
but  the  title  stood  in  his  sister's  name, 
for  his  "  use  and  benefit,"  and  she 
conveyed  to  vendor's  wife,  who  holds  it 
similarly,  states  a  good  cause  of  action: 
East  River  &  Astoria  Land  Co.  v.  Kin- 
dred, 128  App.  Dlv.  146;  112  N.  Y.  Supp. 
640. 

e.  In  determining  the  sufficiency  of  a 
pleading,  not  only  the  facts  alleged,  but 
also  such  facts  as  can  by  reasonable 
and  fair  intendments  be  implied  from 
them,  must  be  considered:  Ampersand 
Hotel  Co.  V.  Home  Ins.  Co.  No.  2,  131 
App.  Div.  361;   115  N.  Y.  Supp.  480. 

f.  A  complaint  setting  up  a  contract 
of  employment  at  a  monthly  compensa- 
tion, and  that  the  employers  pre- 
vented the  plaintiff  from  rendering 
the  agreed  services  during  November  and 
December,  and  demanding  judgment  for 
an  amount  equal  to  the  agreed  compensa- 
tion for  that  period,  Is  sufficient  to  sus- 
tain an  action  for  the  employers'  breach 
of  the  contract:  Rauh  v.  Wolf,  62  Misc. 
621;  116  N.  Y.  Supp.  13. 

g.  Supplemental  complaint. —  A 
cause  of  action  set  forth  in  a  complaint 
may  not  be  changed  by  a  supplemental 
complaint,  the  office  of  which  is  to  sup- 
plement a  good  complaint,  not  to  eke  out 
a  bad  one;  where  the  complaint  in  an 
action  sets  up  a  contract  and  seeks  to 
recover  the  amount  which  it  is  alleged 
the  defendant  obligated  himself  to  pay 
therein,  and  the  answer  claims  that  the 


agreement  only  gives  a  right  of  action  for 
a  deficiency  arising  after  the  sale  of  cer- 
tain bonds,  and  the  plalntiflT  during  the 
pendency  of  the  action  sells  the  bonds, 
he  should  not  be  granted  leave  ijo  serve  a 
supplemental  complaint  setting  forth  the 
sale  and  the  deficiency  thereon:  Liafayette 
Trust  Co.  V.  Peck,  133  App.  Div.  370; 
117  N.  Y.  Supp.  336. 

h.  Surety. — A  surety  upon  the  official 
bond  of  an  administrator  or  one  stand- 
ing in  the  place  of  such  surety  cannot 
maintain  an  action  to  set  aside  the  de- 
cree of  a  surrogate's  court  of  competent 
jurisdiction  settling  the  administrator's 
accounts  In  the  absence  of  fraud  leading 
to  the  decree:  Bodine  v.  Williamson, 
134  App.  Dlv.   688. 

i.  The  complaint  in  an  action  against 
the  surety  on  an  appeal  bond,  provid- 
ing that  if  the  pricipal  shall  pay  any 
judgment  recovered  against  him  the 
obligation  shall  be  void,  need  not 
allege  that  the  judgment  recovered  Is  un- 
paid, for  payment  is  a  matter  of  defense: 
Sweeney  v.  Metropolitan  Surety  Co.,  129 
App.  Div.  22;  113  N.  Y.  Supp.  126. 

j.  Survivor. — In  an  action  against 
the  personal  representatives  of  two 
deceased  members  of  the  law  firm  which 
represented  the  plaintiff  In  a  divorce 
suit  and  the  surviving  member  for  an 
accounting  for  moneys  received  in  a 
fiduciary  capacity,  plaintiff  need  not 
allege  the  Insolvency  of  the  surviving 
partner  or  that  she  has  exhausted  lier 
remedy  against  him:  Tiffany  v.  Hess, 
67  Misc.  258;   122  N.  Y.  Supp.  482, 

k.  Syndicate — A  complaint  seeking  a 
personal  recovery  against  the  managers 
of  a  syndicate  fails  to  state  a  cause  of 
action  when  it  appears  upon  Its  face  that 
the  plaintiff  was  contracting  with  agents 
of  a  disclosed  principal,  and  that  the  de- 
fendants were  not  personally  liable  upon 
the  contract  alleged:  Jones  v.  Gould» 
123  App.  Dlv.  236;  108  N.  Y.  Supp.  31. 

1.  Taxpayer's  action. — A  taxpayer 
cannot  maintain  an  action  in  equity 
against  a  public  officer  and  the  surety 
upon  his  bond  for  an  accounting;  the 
taxpayer's  right  of  action  against  the 
surety  is  a  substituted  one  brought  by 
the  county  against  the  surety:  Gray  v. 
Back,  59  Misc.  563;  111  N.  Y.  Supp.  718. 

m.  Tenant. — ^A  complaint  against  a 
tenant  which  does  not  allege  that  any  par- 
ticular sum  was  due  when  the  plaintiff 
abandoned  the  work,  or  any  facts  from 
which  it  can  be  seen  that  any  sum  ^was 
then  due  and  unpaid,  but  merely  states  as 
a  conclusion  that  the  tenant  failed  to  pay 
sums  due,  states  no  cause  of  action 
against  the  tenant,  for  the  abandonment 
of  the  work  Is  not  justified:  Mitchell  ▼. 
Dunmore  Realty  Co.,  126  App.  Dlv.  829; 
111  N.  Y.  Supp.  322. 

n.  Testing. — The  well-settled  rule  of 
testing  a  complaint  on  demurrer  for  in- 
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8ufl3ciency»  requires  the  complaint  to  be 
upheld  If  It  states  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  it  makes  no 
difference  whether  the  plaintiff's  theory 
in  framing  his  pleading  was  to  set  up  a 
cause  of  action  in  tort  or  ex  contractu: 
Dresser  v.  Mercantile  Trust  Co.,  124  App. 
Dlv.  891;  108  N.  Y.  Supp.  577. 

a.  Title. — ^A  complaint  in  equity 
asking  the  rescission  of  a  conveyance  of 
land  on  the  ground  of  fraudulent  repre- 
sentations by  the  grantor  as  to  the  mar- 
ketability of  the  title  fails  to  state  a 
cause  of  action  when  It  merely  alleges, 
in  substance,  that  a  city  claimed  a  title 
hostile  to  the  grantor,  but  states  no  facts 
showing  that  the  title  is  bad  or  un- 
marketable: Todaro  v.  Sommervllle 
Realty  Co.,  136  App.  Dlv.  767. 

b.  A  complaint  seeking  to  foreclose 
a  mortgage  which  alleges  that  the 
mortgagee  died  at  a  specified  date 
leaving  one  H.  her  only  heir  at  law  and 
next  of  kin,  who  became  the  owner  of 
said  mortgage  "  by  Inheritance,"  and 
that  the  said  H.  died  leaving  a  will  duly 
admitted  to  probate,  by  which  he  be- 
queathed said  mortgage  to  a  person 
named  as  executrix,  who  assigned  the 
same  to  the  plaintiff,  sufficiently  states 
the  plaintiff's  title  although  the  use  of 
the  word  "inheritance"  be  inartificial: 
Ward  V.  Bronson,  126  App.  Dlv.  508; 
110  N.  T.  Supp.  335. 

c.  Transfer. — Complaint  In  action  to 
recover  penalty  for  refusal  to  give  trans- 
fer: O'Connor  v.  Brooklyn  Heights  Rail- 
road Co.,  123  App.  Dlv.  784;  108  N.  Y. 
Supp.  471. 

d.  Transportation. — A  complaint  al- 
leging delivery  of  goods  to  defendant,  a 
truckman,  to  convey  to  defendant  naviga- 
tion company's  wharf  for  carriage  by  the 
latter  to  another  state,  and  that  defend- 
ant failed  to  deliver  the  same,  states  a 
cause  of  action  against  each  of  the  de- 
fendants; they  are  not  properly  united 
however:  Hlrsch  v.  New  England  Naviga- 
tion Co.,  129  App.  Dlv.  178:  113  N.  Y. 
Supp.   39b. 

e.  Treble  damages. — §§  1667  and 
1668  do  not  relate  to  damages  for  cutting 
trees  on  lands  of  the  state;  but  the  fact 
that  treble  damages  are  demanded  does 
not  render  a  complaint,  otherwise  suf- 
ficient, liable  to  demurrer:  People  v.  Ben- 
nett, 56  Misc.  160;  107  N.  Y.  Supp.  406. 

f.  Trespass. — An  action  for  trespass 
upon  lands  and  a  suit  in  equity  for  an 
Injunction  to  prevent  further  trespass, 
may  be  joined  in  one  complaint,  and 
where  the  damages  by  trespass  are  sub- 
stantial and  judgment  therefor  is  de- 
manded. It  cannot  be  said  that  such  dam- 
ages are  incidental  only  to  the  suit  in 
equity:  Duclos  v.  Kelly,  122  App.  Div.  329; 
106  N.  Y.  Supp.  1058. 

g.  A  complaint  which  sets  forth  a 
trespass  merely  and  asks  damages  there-  I 
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for,  is  not  demurrable,  though  equitable 
relief  is  also  sought:  Kelsey  v.  Walls,  55 
Misc.  392;  106  N.  Y.  Supp.  575. 

h.  A  complaint  in  an  action  of  tres- 
pass against  .a  railroad  company  based 
wholly  upon  the  theory  that  defendant's 
acts  were  Inherently  wrongful  and  not 
upon  any  claim  of  negligence  in  the 
construction  or  maintenance  of  the 
works  which  defendant  erected,  is  in- 
sufficient: Allerton  v.  New  York,  L.  & 
W.  R.  Co.,  199  N.  Y.  489. 

i  Trustee. — A  trustee  may  maintain 
a  suit  in  equity  for  the  settlement  of  his 
accounts:  Mildeberger  v.  Franklin,  130 
App.  Dlv.  860;  115  N.  Y.  Supp.  903. 

j.  Two  causes — A  complaint,  though 
stating  matters  which  would  In  part  sup- 
port an  action  for  breach  of  contract  as 
well  as  for  fraud  and  deceit,  is  not  de- 
murrable, where  no  attempt  is  made  to 
separately  state  two  causes  of  action, 
and  the  action  is  apparently  one  for 
fraud  and  deceit:  Fay  v.  Bronson,  134 
App.  Dlv.  972. 

k.  Unnecessary  matter. — ^Where  the 
allegations  of  a  complaint  entitle  the 
plaintiff  to  some  relief  and  the  relief  de- 
manded is  in  harmony  with  the  allega- 
tions, the  pleading  is  not  demurrable  as 
failing  to  state  a  cause  of  action  merely 
because  It  contains  unnecessary  and 
irrelevant  matter  and  demands  judgment 
for  more  than  the  facts  warrant:  Slsson 
V.  Bassett,  134  App.  Dlv.  53;  118  N.  Y. 
Supp.  664. 

1.  Usury. — A  complaint  in  a  suit  for 
the  cancellation  of  an  agreement  to 
make  a  loan  upon  the  ground  that  the 
same  was  usurious  and  void,  fails  to 
state  a  cause  of  action  where  In  sub- 
stance it  merely  alleges  that  the  defend- 
ant, having  agreed  to  make  a  loan  of  a 
certain  amount  at  six  per  cent  interest 
to  be  paid  in  certain  Installments,  paid 
an  amount  less  than  the  agreed  install- 
ments but  accepted  a  receipt  for  the 
full  amount  thereof:  Von  Haus  v.  Soule, 
146  App.  Div.  731. 

m.  Validity  of  probate. — A  complaint 
in  an  action  under  §  2653a  to  determine 
the  validity  of  the  probate  of  a  will,  which 
fails  to  allege  that  the  parties,  other  than 
the  husband,  are  the  only  next  of  kin  and 
heirs  at  law  of  the  deceased,  and  that 
deceased  died  possessed  of  real  or  per- 
sonal property,  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action: 
Wood  V.  Fagan,  126  App.  Div.  581;  110 
N.  Y.  Supp.  938. 

n.  Verbiage. — Complaint  in  an  action 
by  a  corporation  against  its  officers  to 
compel  them  to  account  for  secret  profits 
made  on  a  sale  of  real  estate  to  the  cor- 
poration examined,  and  useless  verbiage 
stricken  out:  Colonizers'  Realty  Co.  v. 
Shatzkin,  129  App.  Div.  608;  114  N.  Y. 
Supp.  74. 
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a.  Waiver  of  condition. — An  allega- 
tion that  the  defendant,  with  full  knowl- 
edge of  the  breach  of  a  condition,  repre- 
sents that  the  plaintiff  shall  be  paid  in 
full,  without  regard  to  the  breach,  is  suf- 
ficient on  a  demurrer  to  establish  a 
waiver:  Clark  v.  West,  193  N.  Y.  349; 
rev'g  125  App.  Div.  654;  110  N.  Y.  Supp. 
110. 

b.  Warranty. — A  cause  of  action  is 
stated  whenever  the  requisite  allegations 
can  be  fairly  gathered  from  all  the  aver- 
ments, although  the  facts  are  imperfectly 
or  argumentatlvely  averred;  complaint 
held  to  state  a  cause  of  action  for  the 
breach  of  an  implied  warranty:  Heath 
Dry  Gas  Co.  v.  Hurd,  124  App.  Div.  68; 
108  N.  Y.  Supp.  410. 

c.  Wast(»— A  complaint  which  in  sub- 
stance alleges  that  after  the  execution  and 
delivery  of  a  mortgage,  the  defendant,  a 
third  person,  knowing  that  the  mortgage 
was  unpaid,  entered  upon  the  lands  and 
committed    waste    with   an    intention    to 


diminish  the  security  and  that  the  plain- 
tiff cannot  collect  a  deficiency  Judgment 
from  the  mortgagors,  who  were  insolvent 
to  the  knowledge  of  the  defendant,  states 
a  cause  of  action:  Morgan  v.  Waters,  122 

'App.  Div.  340;  106  N.  Y.  Supp.  882. 

I      d.  Water  conunissionera. — A  creditor 

,  is  not  restricted  to  mandamus,  but  may 
maintain  an  action  against  the  village, 
when  its  water  commissioners  refuse  to 

I  certify  his  claim,  and  failure  to  allege  in 
the  complaint  the  unreasonable  refusal 
to  audit  and  certify  would  be  ground  for 
demurrer;  but  on  the  trial  plaintiff 
might  rely  on  admissions  in  the  answer 
showing  repudiation  of  liability  by  the 
commissioners:  Davidson  v.  Village  of 
White  Plains,  197  N.  Y.  266;  rev'g  121 
App.  Div.  287;  105  N.  Y.  Supp.  803. 

e.  Wronfcful  intent. — In  an  action  for 
the  alienation  of  a  wife's  affections,  the 
wrongful  intent  of  the  defendant  should} 
be  alleged:  Elsworth  v.  Shimer,  71 
Misc.   576;   128  N.  Y.  Supp.  883. 
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f.  Joinder. — Actions  for  false  im- 
prisonment and  malicious  prosecution 
arising  out  of  the  same  transaction  are 
not  necessarily  inconsistent  and  they 
may  be  joined  in  one  complaint;  but, 
being  separate  causes  of  action,  they 
should  be  separately  stated  and  num- 
bered; the  objection  that  such  actions, 
united  in  one  complaint,  are  not  sepa- 
rately stated  and  numbered,  is  waived 
unless  taken  before  trial:  Gearity  v. 
Strasbourger,  133  App.  Div.  701;  118 
N.  Y.  Supp.  257. 

g.  In  an  action  brought  In  an  in- 
dividual capacity  and  also  as  adminis- 
tratrix, plaintiff  should  be  required  to 
separately  state  and  number  the  facts 
constituting  her  cause  of  action  in  each 
of  such  capacities:  Delgel  v.  Magee,  74 
Misc.   520. 

h.  Ijibel. — -No  single  action  lies  for 
a  joint  libelling  of  husband  and  wife: 
Garrison  v.  Sun  P.  &  Pub  Assn.,  144 
App.  Div. 

i.  Where  the  complaint  in  an  action 
for  libel  sets  out  prior  libelous  publica- 
tions having  no  connection  therewith 
they  will  be  stricken  out,  or  the  plain- 
tiff will  be  compelled  separately  to 
state  and  number  the  causes  of  action: 
Burkan  v.  Musical  Courier  Co.,  141  App. 
Div.  202;   125  N.  Y.  Supp.   1059. 

j.  Negligence. — ^Two  causes  of  action 
based  upon  distinct  acts  of  negligence  of 
different  parties  must  be  separately 
stated:  Hamnstrown  v.  New  York  Con- 
tracting Co.,  122  App.  Div.  43;  106  N.  Y. 
Supp.  878. 

k.  In  an  action  to  recover  damages 
for  personal  injuries  claimed  to  have 
been  caused  by  the  negligence  of  de- 
fendant,  the  plaintiff  may   allege  in  a 


single  cause  of  action  all  the  facts 
which  he  claims  contributed  to  or 
caused  the  accident,  and  plaintiff  may 
not  be  compelled  to  separately  state  and 
number  the  facts  relied  upon  to  support 
an  action  on  each  ground  of  liability  as 
a  separate  and  distinct  cause  of  action: 
Payne  v.  N.  Y.  S.  &  W.  R.  R.  Co.,  201 
N.  Y.  436. 

1.  Negligence  action  against  two  de- 
fendants; motion  to  compel  causes  of 
action  to  be  separately  stated  and  num- 
bered: Crosby  v.  Cowen  &  Co.,  141  App. 
Div.  369;   126  N.  Y.  Supp.  204. 

m.  Where  the  complaint  in  a  negli- 
gence action  alleges  facts  which  would 
permit  plaintiff  to  invoke  either  the 
common  law,  the  Federal  Employers* 
Liability  Act,  or  the  New  Jersey  Em- 
ployers' Liability  Act,  he  will  be  com- 
pelled, on  a  motion  to  make  the  com- 
plaint more  d^nlte  and  certain,  to 
separate  and  number  the  causes  of 
action:  Payne  v.  N.  Y.  S.  &  W.  R.  R. 
Co.,  141  App.  Div.  833;  125  N.  Y.  Supp. 
1011. 

n.  Order. —  When  ordering  the  plaln- 
tlfl  to  state  and  number  his  causes  of 
action  separately,  it  is  unnecessary  to 
direct  him  to  make  his  complaint  more 
definite  and  certain:  Brown  v.  Thomp- 
son-Starrett  Co.,  139  App.  Div.  632; 
124  N.  Y.  Supp.  396. 

o.  Sufficiency. — An  amended  com- 
plaint in  which  causes  of  action  are  sep- 
arately stated  and  numbered,  will  be  re- 
quired on  motion;  the  granting  of  such 
motion  does  not  involve  the  sufficiency  of 
the  allegations  of  the  complaint:  Astoria 
Silk  Works  v.  Plymouth  Rubber  Co.,  126 
App.  Div.  18;  110  N.  Y.  Supp.  175. 
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§  484.    What  causes  of  action  may  be  joined  in  the  same  complaint. 

The  plaintiff  may  unite  in  the  same  complaint,  two  or  more  causes  of 
action,   whether  they  are  such   as  were  formerly  denominated  legal  or 

eqvitable,  or  both,  where  they  are  brought  to  recover  as  follows : 

1.  Upon  contract,  express  or  implied. 

2.  For  personal  injuries  except  libel,  slander,  criminal  conversation  or 
seduction. 

3.  For  libel  or  slander. 

4.  For  injuries  to  real  property. 

5.  Keal  property,  in  ejectment,  with  or  without  damages  for  the  with- 
holding thereof. 

6.  For  injuries  to  personal  property. 

7.  Chattels,  with  or  without  damages  for  the  taking  or  detention  thereof. 

8.  Upon  claims  against  a  trustee,  by  virtue  of  a  contract,  or  by  opera- 
tion of  law. 

9.  Upon  claims  arising  out  of  the  same  transaction,  or  transactions  con- 
nected with  the  same  subject  of  action,  and  not  included  within  one  of  the 
foregoing  subdivisions  of  this  section. 

10.  For  penalties  incurred  under  the  forest,  fish  and  game  law. 
.   11.     For  penalties  incurred  under  the  agricultural  law. 

12.     For  penalties  incurred  under  the  public  health  law. 

But  it  must  appear,  on  the  face  of  the  complaint,  that  all  the  causes  of 
action,  so  united,  belong  to  one  of  the  foregoing  subdivisions  of  this  section; 
that  they  are  consistent  with  each  other ;  and,  except  as  otherwise  prescribed 
by  law,  that  they  affect  all  the  parties  to  the  action;  and  it  must  appear 
upon  the  face  of  the  complaint,  that  they  do  not  require  different  places 
of  trial. 

From  Code  Pro.,  S  167.  Amended  by  chap.  416  of  1877,  chap.  590  of  1900,  chap. 
29  of  1906,  chap.  26  of  1907  (in  effect  September  1,  1907). 


Amended  by  chap.  65  of  1909. 

a.  Demnrrer. — ^Demurrer  to  the  com- 
plaint on  the  grounds  that  it  does  not 
allege  facts  sufficient  to  constitute  a 
cause  of  action;  that  causes  of  action 
have  been  improperly  united  and  that 
there  Is  a  misjoinder  of  parties  plaintift 
are  properly  overruled:  Burns  v.  N.  L. 
&  O.  Power  Co.,  145  App.  Div.  280. 

b.  Divorce. — It  Is  not  proper  under 
§  484  to  unite  in  the  same  complaint  a 
cause  for  divorce  and  one  for  separation, 
and  this  is  true,  although  §  1770  allows  a 
counterclaim  to  be  interposed  in  either  an 
action  for  divorce  or  for  a  separation,  set- 
tins  up  a  cause  of  action  for  either:  Con- 
rad V.  Conrad,  124  App.  Div.  780. 

'c.  Inconsistent. — Two  causes  of  ac- 
tion to  be  inconsistent  with  each  other 
must  be  intrinsically  and  inherently  dis- 
crepant, inharmonious  and  logically  in- 


compatible with  and  contradictory  to  each 
other:  Siefken  v.  Erie  Railroad  Co.,  57 
Misc.  222;  107  N.  Y.  Supp.  1060. 

d.  Joinder  of  causes. — In  an  action 
to  restrain  defendant  from  pumping  a 
mineral  spring  to  accelerate  its  natural 
flow,  and  thus  injure  plaintiff,  the  state- 
ment of  a  cause  of  action  under  429  of 
1908  and  also  a  common-law  action  does 
not  lay  it  open  to  the  objection  of  mis- 
joinder: Hathorn  v.  Natural  Carbonic 
Gas  Co..  60  Misc.  341;  113  N.  Y.  Supp. 
458. 

e.  Misjoinder. — To  make  a  complaint 
demurrable  upon  the  ground  of  mis- 
joinder of  actions  it  is  not  necessary  that 
the  causes  be  contained  in  separate 
counts  properly  numbered:  Witherbee 
v.  Bowles,  142  App.  Div.  407;  126  N.  Y. 
Supp.   954. 
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Subd.  1. 

a.  Contract. — A  cause  of  action  for 
breach  of  a  contract,  and  one  to  recover 
a  sum  deposited  in  pursuance  thereof, 
together  with  disbursements,  legal  fees, 
etc.,  cannot  be  Joined:  Realty  Transfer 
Ck).  Y.  Cohn,  B.,  M.  &  A.  Ck).,  60  Misc. 
623;  113  N.  Y.  Supp.  994. 

b.  Election  of  remedies. — A  com- 
plaint in  an  action  for  services  or  ma- 
terials furnished,  or  for  goods  sold, 
which  alleges  both  value  and  agreed 
price,  does  not  state  two  causes  pf  action, 
and  even  where  it  contains  two  counts 
for  the  same  services,  one  on  special  con- 
tract and  the  other  on  quantum  meruit, 
the  plaintiff  should  not  be  compelled  in 
advance  of  trial  to  elect  upon  which 
count  he  will  proceed:  Rubin  v.  Cohen, 
129  App.  Div.  395;  113  N.  Y.  Supp.  843. 

c.  Heirs. — An  action  under  §  1843 
to  charge  heirs  with  the  debts  of  their 
ancestors  cannot  be  Joined  with  an  action 
against  the  heirs  of  an  heir,  who  by 
judgment  of  partition  of  mortgaged 
premises  assumed  a  personal  liability  on 


the  mortgage  on  receiving  an  allotment: 
Qreen  v.  Dunlop,  136  App.  Div.  116. 

d.  Mechanic*8  lien. — ^The  complaint 
in  a  suit  to  foreclose  a  mechanic's  lien 
which  alleges  that  part  of  the  consid- 
eration for  a  building  contract  was  to 
be  paid  by  a  conveyance  of  a  portion 
of  the  premises  does  not  unite  two 
causes  of  action,  and  the  request  for  the 
specific  performance  of  the  agreement 
may  be  disregarded:  Cehio  v.  Fischer, 
143  App.  Div.  577;  128  N.  Y.  Supp. 
289. 

e  Parties. — In  an  action  to  recover 
compensation  for  services  rendered  an  en- 
gineering company  upon  the  basis  of  a 
percentage  of  profits  under  a  contract 
with  it,  the  plaintiff  may  not  join  as  de- 
fendants other  corporations  which  had 
agreed  with  the  engineering  company,  but 
not  with  plaintiff,  to  contribute  to  the 
payment  of  plaintiff's  compensation,  for 
the  purpose  of  a  general  accounting:  Coz- 
zens  V.  Am.  General  Engineering  Co.,  55 
Misc.  393;  106  N.  Y.  Supp.  548. 


Subd.  2. 

f.  Assault. — A  complaint  for  assault 
is  not  demurrable  for  misjoinder  of 
causes  of  action  by  the  appearance  of 
the  words  therein  **  and  damaging  his 


clothes  so  as  to  render  them  valueless  ": 
Vock  V.  Auterbourn,  67  Misc.  168;  122 
N.  Y.  Supp.  233. 


Subd.  6. 

g.  Landlord  and  tenant. — An  action 
by  a  landlord  against  a  tenant  for  un- 
lawfully converting  personal  property 
cannot  be  united  with  a  cause  of  action 
for  a  breach  of  the  tenant's  covenant  to 
safeguard  such  property  against  loss  by 


reason  of  which  breach  the  property 
was  removed  and  appropriated  by  a 
third  party:  White  v.  Improved  Prop- 
erty Holding  Co.,  140  App.  Div.  529; 
125  N.  Y.  Supp.  366. 


Subd.  9. 

h.  Bondholder. — One  owning  bonds, 
issued  by  a  corporation  and  secured  by 
a  Junior  mortgage  upon  its  property, 
cannot  Join  a  cause  of  action  against 
the  corporation  to  recover  the  proceeds 
of  a  sale  of  the  mortgaged  property 
under  the  senior  mortgage  with  an 
action  against  the  directors  of  the  cor- 
poration individually  to  recover  the 
proceeds  of  said  sale,  which  are  alleged 
to  have  been  wrongfully  paid  to  the 
general  creditors  of  the  corporation  in 
violation  of  the  lien  of  the  Junior  mort- 
gage: Cass  V.  Realty.  Sec.  Co.,  148  App. 
Div.    96. 

i.  Carriers. — ^Where  the  complaint 
alleges  delivery  of  goods  to  a  truckman, 
to  be  delivered  to  a  navigation  company 
for  carriage  to  another  state,  and  failure 
to  deliver,  it  states  a  cause  of  action 
against  each,  but  as  neither  is  responsi- 


ble for  the  loss  caused  by  the  other,  the 
actions  are  improperly  united:  Hirsch  v. 
New  England  Navigation  Co.,  129  App. 
Div.  178;  113  N.  Y.  Supp.  395. 

j.  Directors. — §§  1781  and  1782  do 
not  confer  upon  the  parties  enumerated  in 
the  latter  section  any  new  cause  of  action, 
except  with  relation  to  the  removal  of  di- 
rectors, but  merely  authorize  the  enforce- 
ment by  the  individuals  of  causes  of  ac- 
tion which  have  accrued;  when  the  com- 
plaint in  an  action  under  §§  1781  and  1782 
embraces  many  separate  causes  of  action, 
some  equitable  and  some  legal,  the  causes 
have  been  improperly  united,  and  a  de- 
murrer to  the  complaint  will  be  sustained; 
the  causes  of  action  enumerated  under 
§  1781  are  not  excluded  from  the  operation 
of  S  484;  a  cause  of  action  under  §  1781 
cannot  be  united  with  a  cause  of  action 
against   predecessors    In   office;   separate 
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acts  of  malfeasance  by  successive  boards 
of  directors  cannot  be  saii  to  arise  out 
of  tbe  same  transaction  within  the  mean- 
ing of  §  484,  subd.  9:  People  y.  Equitable 
Life  Assurance  Society,  124  App.  Div. 
714;  109  N.  Y.  Supp.  453. 

a.  Election. — ^Where  the  transaction 
or  transactions  set  forth  in  a  complaint 
give  rise  to  different  causes  of  action 
at  the  plaintiff's  election,  he  must  elect 
between  them  and  allege  one  or  the 
other  only:  Hill  v.  McKane,  71  Misc. 
581;    128  N.  Y.  Supp.  819. 

b.  Fraud. — ^When  a  plaintiff,  suing 
in  equity,  alleges  fraud  contributed  to 
by  all  the  defendants  though  in  dif- 
ferent measures  and  at  different  times, 
if  connected  with  the  same  subject 
matter,  there  is  no  misjoinder  of  parties 
simply  because  he  fails  to  allege  a  joint 
act  of  the  defendants:  Todaro  v. 
Somervllle  Realty  Co.,  138  App.  Div.  1; 
122  N.  Y.  Supp.  509. 

c.  Insurance. — In  an  action  on  an 
insnrance  policy,  where  two  separate 
causes  of  action  are  alleged  in  the  com- 
plaint, both  arising  out  of  the  same  pol- 
icy, they  may  be  joined  in  one  action: 
Leslie  y.  Firemen's  Insurance  Company, 
60  Misc.  558;  112  N.  Y.  Supp.  496. 

d.  Partition. — ^An  heir  at  law  suing 
to  partition  lands  deylsed  by  his  an- 
cestor in  a  will  executed  before  he  wasf 
born,  can  join  a  cause  of  action  against 
the  grantees  of  the  devisee  to  recover 
rents,  issues  and  profits  of  the  lands 
collected  and  retained  by  them:  Schenck 
V.  Furst,  140  App.  Div.  432;  125  N.  Y. 
Supp.   506. 

e.  Same  subject-matter. — An  action 
to  recover  damages  for  fraud  cannot  be 
joined  with  one  for  damages  based  on  an 
agreement  to  Insert  restrictive  covenants 
in  a  deed;  actions  on  contract  and  in  tort 
cannot  be  joined  except  under  §  484,  subd. 


9.  and  only  when  they  arise  out  of  the 
same  transaction  or  transactions  con- 
nected with  the  same  subject-matter  and 
are  consistent:  Kaufman  v.  Morris  Build- 
ing Co.,  126  App.  Div.  388;  110  N.  Y.  Supp. 
663. 

f.  Stockholder. — Where  the  com- 
plaint, in  an  action  brought  by  a  stock- 
holder of  a  railroad  company  against  the 
lessee  of  its  road,  sets  up  two  causes  of 
action,  the  first  for  a  breach  of  the  terms 
of  the  lease  and  the  second  impeaching 
the  validity  of  the  lease  because  entered 
into  by  companies  owning  and  operating 
parallel  and  competing  lines  without  the 
consent  of  the  board  of  railroad  commis- 
sioners, it  is  obnoxious  to  a  demurrer  on 
the  ground  that  inconsistent  causes  of 
action  have  been  improperly  united: 
Hoag  V.  Lehigh  Valley  R.  R.  Co.,  55  Misc. 
388;  105  N.  Y.  Supp.  200. 

g.  Tort. — As  a  general  rule  one  tort 
cannot  be  pleaded  as  a  counterclaim  to 
an  action  on  another,  where  there  is  no 
necessary  or  legal  connection  between 
them;  but  the  Code  intended  to  secure 
adjustment  in  a  single  action  of  all  con- 
troversies between  the  parties  con- 
cerning the  same  subject-matter,  and  to 
that  end  it  should  be  liberally  con- 
strued: Kelly  v.  Webster,  143  App.  Div. 
737;  128  N.  Y.  Supp.  58;  1  Brad.  P. 
and   P.  605. 

h.  Trespass. — In  an  action  to  enjoin 
a  continuing  trespass  in  an  alley,  a 
cause  of  action  asserting  that  defend- 
ants have  no  easement  therein  may  be 
joined  with  another  cause  of  action 
asserting  that  they  have  an  easement 
only  for  a  limited  use  which  they  are 
violating,  where  they  arise  out  of  trans- 
actions connected  with  the  same  subject 
of  action:  Wilson  v.  Ford,  148  App.  Div. 
307. 


§  487.    Defendant  must  appear  or  answer. 


i.     Form. — ^A  demurrer  in  an  action 
in  the  supreme  court  must  be  in  writ- 


ing:   Crowley   v.   La   Brake,    147    App, 
Div.   389. 


§  488.    When  he  may  demur. 

j.  CoDstmction. — On  demurrer  an 
allegation  in  the  alternative  will  be  con- 
strued against  the  pleader,  for  it  is  a 
matter  of  substance  and  both  things  are 
not  charged;  thus  an  allegation  that  an 
architect  knew,  or  should  have  known, 
bad  he  exercised  reasonable  diligence, 
that  a  wall  was  unsafe,  will  be  construed 
merely  to  charge  that  the  architect  failed 
to  exercise  due  diligence  in  supervising 
the  construction:  Potter  v.  Gilbert,  130 
App.  Div.  632;  115  N.  Y.  Supp.  425. 

k.  Where  a  plaintiff  fails  to  raise  his 
objection  to  the  sufficiency  of  the 
allegations  of  a  complaint  by  demurrer, 


or  even  by  motion  to  dismiss,  and 
relies  upon  the  Indirect  method  of 
objecting  to  evidence  thereunder,  a 
liberal  rule  will  be  applied  in  construing 
the  pleading  which  is  attacked:  Eppley 
v.  Kennedy,  198  N.  Y.  348;  rev'g  131 
App.  Div.  1;  115  N.  Y.  Supp.  360. 

1.  A  demurrer  to  a  complaint  ad- 
mits every  fact  alleged  as  well  as  every 
fact  that  can  reasonably  and  fairly  be 
implied  therefrom;  for  the  purpose  of 
determining  whether  a  complaint  states 
a  cause  of  action,  it  must  be  liberally 
construed:  Candee  v.  Baker,  131  App, 
Div.  641;   116  N.  Y.  Supp.  55. 
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a.  Upon  demurrer,  a  complaint  will 
be  liberally  and  favorably  construed  and 
will  be  deemed  to  state  all  that  can  be 
reasonably  inferred  from  its  allegations 
tending  to  state  a  cause  of  action: 
Stern  v.  Miller,  60  Misc.  103;  111  N.  Y. 
Supp.  659. 

b.  Goiinterclaiin. — Although  a  de- 
murrer to  a  complaint  has  been  over- 
ruled and  a  Judgment  to  that  effect  en- 
tered, the  Judgment  is  not  res  ad  judicata 
80  as  to  prevent  a  defendant,  contesting 
a  subsequent  demurrer  to  its  counter- 
claims, from  attacking  the  sufficiency  of 
the  complaint,  for  a  demurrer  searches 
the  whole  record  and  reaches  back  to 
condemn  the  first  pleading  that  is  de- 
fective: Fulton  County  Gas  ft  Elec.  Co. 
V.  Hudson  River  Tel.  Co.,  130  App.  Div. 
343;  114  N.  Y.  Supp.   642. 

c.  Ejectment. — ^A  demurrer  reaches 
the  first  bad  pleading;  a  demurrer  to  a 
reply  in  an  ejectment  suit  cannot  be 
sustained  where  the  answer  setting  up 
title  in  defendants  is  defective  in  failing 
to  allege  that  the  person  claimed  to  be 
the  source  of  defendant's  title  was  ever 
seized  or  possessed  of  the  premises  in 
suit:  Lewis  v.  Ryan,  55  Misc.  408;  106 
N.  Y.  Supp.  648;  rev'd  123  App.  Div. 
497;  108  N.  Y.  Supp.  274. 

d.  Facts. — Matters  which  a  plaintiff 
states  will  happen  in  the  future  are  not 
necessarily  statements  of  fact  which 
are  adpiitted  by  demurrer;  it  is  for  the 
court  to  say  whether  from  the  nature  of 
things  they  will  probably  and  necessarily 
happen:  Heaton  v.  Packer,  131  App.  Div. 
812;  116  N.  Y.  Supp.  46. 

e.  Facts  pleaded. — Facts  must  be 
pleaded  directly  and  positively  and  not 
by  way  of  recital;  the  participle  "being" 
assumes  but  does  not  allege  the  existence 
of  a  fact;  and  a  complaint,  which  does 
not  otherwise  state  a  fact  that  is  ma- 
terial and  essential  to  the  cause  of  action 
than  by  a  participle  clause,  is  demur- 
rable: Thompson  v.  Read,  63  Misc.  235; 
118  N.  Y.  Supp.  452. 

f.  Fopeclosure. — Complaint  in  fore- 
closure held  not  demurrable:  General 
Underwriting  Co.  v.  Stillwell,  139  App. 
Div.  189;   123  N.  Y.  Supp.  653. 

g.  Frivolous. — Where  the  demurrer 
of  a  defendant  is  overruled  as  frivolous 
he  should  not  be  permitted  to  answer 
except  upon  showing  to  the  reasonable 
satisfaction  of  the  court  that  the  de- 
murrer  was    interposed    in    good    faith 


and  that  he  has  a  valid  defense:  McNeil 
V.  Board  of  Supervisors,  131  App.  Div. 
126;   115  N.  Y.  Supp.  215. 

h.  Lease. — On  demurrer  the  terms  of 
a  leass  annexed  to  and  forming  part  of 
a  complaint  control  over  the  general 
allegations  and  conclusions  qualifying  its 
provisions:  Kienle  v.  Gretsch  Realty  Co , 
133  App.  Div.  391;  117  N.  Y.  Supp.  500. 

i.  Motion  for  Judgment. — ^Where  the 
plaintiff's  motion  for  Judgment  on  the 
pleadings  was  denied,  it  is  Improper 
practice  for  her  to  bring  on  defendant's 
demurrer  for  trial,  and  pending  the  de- 
cision of  the  court  to  appeal  from  the 
order  denying  her  motion  for  judgment: 
McDonald  v.  Taylor  ft  Co.,  144  App. 
Div.   329. 

j.  NegliKence. — ^Where  complaint  for 
negligence  fails  to  allege  the  cause  and 
nature  of  injuries,  the  remedy  is  by 
motion  to  make  the  complaint  more 
definite  and  certain,  not  by  demurrer: 
Yarslowitz  v.  Bienenstock,  141  App. 
Div.  64;  125  N.  Y.  Supp.  649. 

k.  'Nuisance. — Demurrer  to  complaint 
against  a  street  railway  company  for 
nuisance;  insufficiency;  defect  of  parties 
and  want  of  capacity  to  sue:  City  of 
N.  Y.  V.  Montague,  145  App.  Div.  172* 

I.  Treble  damages. — §§  1667  and 
1668  do  not  relate  to  damages  for  cat- 
ting trees  on  lands  of  the  state;  but  the 
fact  that  treble  damages  are  demanded 
does  not  render  a  complaint,  otherwise 
sufficient,  liable  to  demurrer:  People  t. 
Bennett,  56  Misc.  160;  107  N.  Y.  Supp. 
406. 

m.  Withdraw.-:— Although  a  demurrer 
admits  the  allegations  of  the  complaint 
while  it  stands,  the  court,  on  overruling 
the  demurrer  should  grant  leave  to 
withdraw  unless  the  demurrer  was  im- 
posed in  bad  faith;  where  such  leave 
was  omitted  from  the  interlocutory 
Judgment  and  the  same  is  offered  in  evi- 
dence on  a  trial  as  an  admission  of  the 
facts,  the  interlocutory  Judgment  should 
be  amended  so  as  to  relieve  the  plain- 
tiff on  the  payment  of  costs:  Asphalt 
Construction  Co.  v.  Bouker,  127  App- 
Div.  130;  111  N.  Y.  Supp.  341. 

n.  The  court  may  permit  a  plaintiff 
to  withdraw  a  demurrer  without  pre- 
vious notice  to  the  defendant  where  it 
does  not  work  to  his  prejudice:  Heints 
V.  Havemeyer,  132  App.  Div.  56;  IIG 
N.  Y.  Supp.  317. 


Subd.  1. 

o.  Kxecutors. — A  complaint  In  a 
suit  to  compel  executors  to  exercise  a 
power  to  sell  real  estate  is  demurrable 
as  to  the  executor  of  one  of  the  bene- 
ficiaries under  the  will  where  it  merely 
names  him  in  the.  caption  and  makes 
no  mention  of  him  whatever  in  the  body 


of  the  pleading:  Walbridge  v.  Brooklyn 
Trust  Co.,  143  App.  Div.  502;  128  N.  Y« 
Supp.  686. 

p.  Forei^i^  corporation. — As  th^ 
courts  of  this  state  can  render  no  de- 
cree reviving  a  defunct  foreign  corpora- 
tion,  nor   administer  its  assets  in  the 
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foreign  state,  the  question  of  jurisdic- 
tion may  be  raised  by  demurrer:  Howe 


V.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  142  App. 
Div.   452;    126  N.  Y.  Supp.   1090. 


Subd.  2. 

a.  Trustee. — ^The  objection  that  the 
supreme  court  will  not  entertain  a  suit 
to  settle  the  accounts  of  a  testamentary 
trustee,  but  will  leave  them  to  be  settled 
iMfore  the  surrogate  in   the  absence  of 


special  circumstances  requiring  the  exe^ 
else  of  the  powers  of  a  court  of  equity, 
cannot  be  taken  by  demurrer:  Mtlde- 
berger  v.  Franklin,  130  App.  Div.  860; 
115  N.  Y.  Supp.  903. 


Subd.  3. 


b.  Executors. — ^Where  the  complaint 
in  an  action  against  executors  alleges 
that  letters  testamentary  were  duly 
issued  to  them,  it  is  unnecessary  to 
gather  into  a  common  allegation  a 
negative  to  every  cause  that  could  divest 
such  persons  of  their  office  as  executors, 
and  a  demurrer  to  the  complaint  on  the 
ground  that  the  capacity  of  the  defend- 
ants to  be  sued  as  executors  is  not  suffi- 
ciently alleged  will  be  overruled:  Sea- 
man V.  Jamison,   146   App.  Div.   428. 

c.  An  executor  has  legal  capacity  to 
bring  an  action  for  the  recovery  of  a 
legacy  improperly  paid  by  him:  Kelly  v. 
Winslow,  73.  Misc.  642. 

d.  Ijibel. — A  corporation  cannot 
maintain  an  action  for  slander  or  libel 
upon  words  spoken  or  published  solely 
of  and  concerning  its  officers  or  stock- 
holders: Hapgoods  V.  Crawford.  125 
App.  Div.  856;    110  N.  Y.  Supp.   122. 

e.  Partners — An  action  by  a  partner- 
ship must  be  brought  in  the  individual 


names  of  the  partners;  a  complaint  by 
"  Union  Wine  Company "  which  was 
alleged  to  be  a  partnership  is  demurrable 
on  the  ground  that  the  plaintiff  has  not 
legal  capacity  to  sue:  Union  Wine  Co.  v. 
Green,  62  Misc.  551;  115  N.  Y.  Supp. 
921. 

f.  Receiver. — ^A  complaint  in  an 
action  against  a  receiver,  as  such,  is  not 
demurrable  because  of  failure  to  allege 
that  the  action  was  brought  by  leave  of 
the  court:  Di  Chiara  v.  Sutherland,  62 
Misc.  555;  115  N.  Y.  Supp.  622. 

g.  Rent. — The  administrator  of  a 
decedent  can  not  maintain  an  action  at 
law  for  a  share  of  the  profits  consisting 
of  rents  that  accrued  after  the  de- 
cedent's death  whether  the  lands  are 
partnership  property  or  held  by  the 
parties  as  tenants  in  common:  Walcoff 
V.  Bittker.  67  Misc.  414;  122  N.  Y. 
Supp.  680. 


Subd.  4. 

h.  Proceeding — As  a  proceeding  may 
be  any  kind  or  sort  of  a  transaction,  it 
is  not  equivalent  in  meaning  to  a  **  spe- 
cial proceeding,"  which  implies  a  legal 
controversy  other  than  an  action,  and  a 
demurrer  to  a  complaint,  on  the  ground 


that  there  appears  upon  its  face  that 
there  is  a  "  proceeding  other  than  this 
action  pending  between  the  same  parties 
for  the  same  cause,"  is  bad:  Queens 
County  Water  Co.  v.  O'Brien,  131  App. 
Div.  91;  115  N.  Y.  Supp.  495. 


Subd.  5. 

i.  Misjoinder. — The  defense  of  mis- 
Joinder  of  parties  plaintiff  must  be 
taken  by  demurrer  if  it'appear  upon  the 
face  of  the  complaint,  and  if  not,  then 
by  answer,  or  the  misjoinder  Is  waived: 
Wolverton  v.  Rogers,  123  App.  Div.  45; 
107  N.  Y.  Supp.  883. 

j.  Parties. — In  equity  suits  all  per- 
sons who  are  or  may  be  materially  in- 
terested in  the  subject-matter  of  the 
action  are  proper  parties  to  the  end 
that  there  may  be  a  complete  decree 
binding  on  all:  Burns  v.  Niagara,  Lock- 


port  &  Ontario  Power  Co.,  145  App. 
Div.  280. 

k.  Partnersliip. — A  complaint  alleg- 
ing death  of  one  partner  and  Joining  a 
new  partner  as  plaintiff  is  demurrable: 
White  V.  Maryland  Casualty  Co.,  139 
App.  Div.  179;  123  N.  Y.  Supp.  840. 

1.  Waiver. — ^Where  a  misjoinder  of 
parties  plaintiff  appears  upon  the  face 
of  the  complaint,  the  objection  must  be 
taken  by  demurrer  or  it  is  waived: 
Chandler  v.  Rutland  Railroad  Co.,  140 
App.  Div.  68;   124  N.  Y.  Supp.  1046. 


Subd.  6. 


m.  Assignment. — ^Where     it     appears  I  signee  that  the  assignors  have  retained 
upon  the  face  of  a  complaint  of  an  as-   an  interest  in  a  claim  and  that  a  final 
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determination  of  defendant's  liability 
cannot  be  ascertained  without  their 
presence  there  is  a  defect  of  parties: 
Dickinson  v.  Tysen,  125  App.  Div.  735; 
110  N.  Y.  Supp.  269. 

a.  Defendants. — It  is  not  an  im- 
proper Joinder  of  parties  defendant 
where  the  complaint  alleges  the  employ- 
ment of  the  plaintiff  by  both  defendants 
and  the  promise  of  bdth  to  pay  for  his 
services,  and  the  wrongful  discharge  by 
both;  there  is  but  one  cause  of  action: 
Fitch  V.  Sawyer  Crystal  Blue  Co.  and 
Sulpho-Napthol  Co.,  133  App.  Dlv.  888; 
117  N.  Y.  Supp.  883. 

b.  Interest  of  demurrant. — In  order 
to  sustain  a  demurrer  for  a  defect  of 
parties,  it  must  appear  that  the  demur- 
rant has  an  interest  in  having  the 
parties  joined  or  that  he  is  prejudiced 
by  their  non-Joinder:  Duffy  v.  Shirden, 
139  App.  Dlv.  755;  124  N.  Y.  Supp.  529. 

c.  Joinder  of  parties. — In  an  action 
against  three  defendants,  it  is  alleged 
that  one  was  a  partner  of  plaintiff,  and 
retained  money  belonging  to  him,  that 
the  second  was  an  employee  and  indebted 
to  him  for  money  collected,  and  the  third 
was  an  employee  and  Joined  with  the 
others  in  withholding  money;  the  third 
party  is  directly  connected  with  neither 
of  the  other  causes  of  action  and  his  de- 
murrer is  good:  Peckham  v.  Koro,  132 
App.  Dlv.  638;  117  N.  Y.  Supp.  459. 

d.  Joint  liability. — ^Where  parties 
have  been  sued  on  an  obligation  in- 
curred jointly  with  other  parties,  who 
should  have  been  Joined  as  defendants, 
the  objection  should  be  taken  by  de- 
murrer or  answer,  or  It  will  be  deemed 
to  be  waived:  Jones  v.  Gould,  200  N.  Y. 
18. 

e.  There  Is  a  defect  of  parties  in  ail 
action  on  a  promissory  note  made  by 
the  defendant  and  a  third  person,  not 
made  a  defendant,  where  only  a  Joint 
liability  is  alleged;  nor  can  it  be  as- 
serted on  demurrer  that  the  form  of  the 
note  created  a  Joint  and  several  liability 
against  the  makers  of  the  note,  If  the 
note  is  not  set  forth  In  the  complaint?- 
Trust  &  Guarantee  Co.,  Lim.,  v.  Sawyer, 
146  App.  Dlv.  64. 

f.  Necessary  parties — ^A  complaint  Is 
demurrable  which  shows  on  Its  face 
that  necessary  parties  are  not  Joined: 
Curtis  V.  Curtis,  126  App.  Dlv.  590;  110 
N.  Y.  Supp.  658. 

p.  Objection. — Where  there  Is  a 
general  denial,  and  the  allegation  of  the 
complaint  with  regard  to  the  appoint- 
ment of  an  administratrix  is  put  in  issue, 
but  no  objection  is  raised  that  there  is 
a  defect  in  parties  plaintiff,  the  objection 


is  waived;  it  may  only  be  taken  by  de-> 
murrer:  Semon  v.  Daggett,  62  Misc.  55; 
114  N.  Y.  Supp.  763. 

h.  Parties. — Where,  upon  a  reference 
to  hear  and  determine,  the  parties  stipa- 
late  that  the  fees  of  the  stenographer  be 
taxed  with  the  referee's  costs,  the  parties 
are  jointly  liable  to  the  stenographer; 
and  in  an  action  brought  against  one  of 
them  only,  a  demurrer  to  the  complaint 
for  defect  of  parties  should  be  sustained 
with  costs:  Finch  v.  Wells,  66  Misc.  384. 

i.  Where  parties  of  a  class  are  too 
numerous  to  render  it  practicable  to 
join  them  all  as  parties  to  the  action, 
one  or  more  may  be  selected  as  repre- 
senting the  class:  St.  John  v.  Andrews 
Institute,  192  N.  Y.  382. 

j.  Partners. — ^Where  an  action  is 
brought  against  an  individual  partner, 
in  order  to  take  the  defense  that  his 
copartner  was  not  Joined,  he  must  show 
not  only  that  the  partnership  existed, 
but  that  the  plaintiff  had  knowledge 
thereof:  Shanley  v.  Merchant,  140  App. 
Dlv.  797;  125  N.  Y.  Supp.  587. 

k.  Partnerslilp. — A  partner  sued 
upon  a  partnership  obligation  alleged 
to  create  a  joint  liability  Is  entitled  to 
have  his  copartners  joined  in  the  ac- 
tion, but  he  waives  his  right  by  failing 
to  take  objection  by  demurrer  or  an- 
swer: Alaska  Banking  &  Safe  Deposit 
Co.  V.  Van  Wyck,  146  App.  Dlv.  5. 

1.  A  partner  sued  upon  a  partnership 
obligation  alleged  to  create  a  Joint  lia- 
bility is  entitled  to  have  his  copartners 
Joined  in  the  action,  but  he  waives  this 
right  by  failing  to  take  objection  by  de- 
murrer or  answer:  Alaska  Banking  & 
Safe  Deposite  Co.  v.  Van  Wyck,  146 
App.  Dlv.   5, 

m.  Sealed'  instrument. — "So  person 
can  sue  to  enforce  the  covenants  of  an 
instrument  under  seal  except  those 
named  as  parties  and  those  who  signed 
and  sealed  the  same;  where  the  party 
of  the  first  part  consists  of  several  per- 
sons, no  one  of  them  may  maintain  an 
action  in  his  individual  capacity  without 
Joining  the  others:  Porter  v.  Baldwin, 
139  App.  Dlv.  278;  123  N.  Y.  Supp. 
1043. 

n.  Stockholders. — A  creditor  of  a 
corporation,  suing  in  equity  on  behalf 
of  all  creditors  of  the  corporation  to 
enforce  the  liability  of  stockholders  for 
unpaid  subscriptions  to  the  capital 
stock,  must  Join  as  defendants  all  stock- 
holders who  are  liable  under  the 
statute  as  well  as  the  personal  repre- 
sentatives of  those  who  have  died: 
Warth  V.  Moore  Blind  S.  &  O.  Co.,  146 
App.  Dlv.  28. 


Subd.  7. 


o.   Acconnting. — The     Joinder     of     a 
cause  of  action  against  the  corporation 


of  Trinity  Church  to  restrain  the  closing 
of  St.  John's  Chai>el  with  one  against  the 
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vestrymen  of  Trinity  Church,  as  Indi- 
Yldual  defendants,  for  an  accounting:  of 
the  property  of  the  corporation,  where 
the  two  causes  of  action  do  not  rise  out 
of  the  same  transaction.  Justifies  a  de- 
murrer to  the  complaint  for  misjoinder 
of  causes  of  action:  Burke  v.  Rector,  etc., 
64  Misc.  380;  119  N.  T.  Supp.  362. 

a.  Actions. — ^Where  a  customer  sues 
tliree  successive  firms  of  stockbrokers  in 
the  same  complaint,  some  of  the  defend- 
ants being  members  of  all  three  firms, 
others  of  only  one,  and  seeks  to  open 
various  statements  of  account,  allegin;^ 
tiiat  one  or  another  of  the  firms  made 
secret  profits  out  of  his  stocks,  the  com- 
plaint is  demurrable  upon  the  gix>und 
of  an  improper  Joinder  of  causes  of  ac- 
tion: Sprague  v.  Currie,  133  App.  Div. 
17;  117  N.  Y.  Supp.  482. 

b.  Assault. — A  complaint  for  assault 
is  not  demurrable  for  misjoinder  oi 
causes  of  action  by  the  appearance  of 
the  words  therein  "  and  damaging  his 
clothes  so  as  to  render  them  value- 
less": Vock  V.  Auterbourn,  67  Misc. 
168;   122  N.  Y.  Supp.  233. 

c.  Conspiracy. — Improper  Joinder  of 
separate  causes  of  action  for  conspiracy, 
malicious  prosecution,  libel,  etc.:  Bird 
V.  Post,  124  App.  Dlv.  902;  108  N.  Y. 
Supp.  252. 

d.  Contract. — ^Where  the  complaint 
charges  a  Joint  promise  on  the  part  of 
the  defendants  and  a  failure  on  their 
part  to  perform  their  contract,  It  states 
one  cause  of  action  against  both  de- 
fendants: Hirsch  v.  New  England  Nav. 
Co.,  200  N.  Y.  263;  rev'g  129  A.  D. 
178;   1  Brad.  P.  and  P.  Rep.   30. 

e.  Corporation.— One  owning  bonds, 
issued  by  a  corporation  and  secured  by 
a  junior  mortgage  upon  its  property, 
cannot  Join  a  cause  of  action  against 
the  corporation  to  recover  the  proceeds 
of  a  sale  of  the  mortgaged  property 
under  the  senior  mortgage  with  an 
action  against  the  directors  of  the  cor- 
poration individually  to  recover  the 
proceeds  of  said  sale,  which  are  alleged 
to  have  been  wrongfully  paid  to  the 
general  creditors  of  the  corporation  in 
violation  of  the  lien  of  the  Junior  mort- 
gage: Cass  V.  Realty  Sec.  Co.,  148  App. 
Div.  96. 

f.  Directors. — {||  1781  and  1782  do 
not  confer  ui>on  the  parties  enumerated 
in  the  latter  section  any  new  cause  of  ac- 
tion, except  with  relation  to  the  removal 
of  directors,  but  merely  authorize  the  en- 
forcement by  the  individuals  of  causes  of 
action  which  have  accrued ;  when  the  com- 
plaint in  an  action  under  §§  1781  and 
1782  embraces  many  separate  causes  of 
action,  some  equitable  and  some  legal, 
the  causes  have  been  improperly  united, 
and  a  demurrer  to  the  complaint  will  be 
sustained;  the  causes  of  action  enumer- 
ated under  $  1781  are  not  excluded  from 
the  operation  of  §  484;  a  cause  of  action 


under  §  1781  cannot  be  united  with  a 
cause  of  action  against  predecessors  in 
office;  separate  acts  of  malfeasance  by 
successive  boards  of  directors  cannot  be 
said  to  arise  out  of  the  same  transaction 
within  the  meaning  of  §  484,  sub.  9:  Peo- 
ple V.  Equitable  Life  Assurance  Society, 
124  App.  Div.  714;  109  N.  Y.  Supp.  453. 

g.  Ellection. — Where  the  transaction 
or  transactions  set  forth  in  a  complaint 
give  rise  to  different  causes  of  action 
at  the  plaintiff's  election,  he  must  elect 
between  them  and  allege  one  or  the 
other  only:  Hill  v.  McKane,  71  Misc. 
581;  128  N.  P.  Supp.  819. 

h.  Electricity. — The  fact  that  two 
causes  of  action  are  not  separately  stated 
and  numbered  as  such  does  not  prevent  a 
demurrer  upon  the  ground  that  they  are 
improperly  joined;  an  action  for  breach 
of  a  contract  to  take  and  pay  for  a  cer- 
tain amount  of  electricity  cannot  be 
Joined  with  an  action  for  damages  for  the 
fraud  of  the  defendant  In  inducing  the 
plaintiff  to  make  the  contract:  Edison 
Electric  Illuminating  Co.  v.  Kalbfleisch 
Co.,  127  App.  Div.  298;  111  N.  Y.  Supp. 
462. 

i.  Joinder. — ^Where  the  complaint  in 
an  action  shows  one  primary  right  of  the 
plaintiff  and  one  wrong  done  by  the 
defendant,  which  involves  that  right,  it 
states  but  a  single  cause  of  action,  no 
matter  how  many  forms  of  relief  are 
asked;  where  there  is  a  single  cause  of 
action  a  demand  for  multiplicity  of  re- 
lief is  not  cause  for  demurrer  because  of 
improper  Joinder  of  actions,  as  the  cause 
alleged  and  the  relief  asked  are  separate 
matters:  Gotthelf  v.  Shapiro,  136  App. 
Dlv.  1;  120  N.  Y.  Supp.  210. 

j.  Actions  for  false  imprisonment 
and  malicious  prosecution  arising  out 
of  the  same  transaction  are  not  neces- 
sarily inconsistent  and  they  may  be 
joined  In  one  complain;  but,  being 
separate  causes  of  action,  they  should 
be  separately  stated  and  numbered;  the 
objection  that  such  actions,  united  In 
one  complaint,  are  not  separately 
stated  and  numbered,  is  waived  unless 
taken  before  trial:  Qearlty  v.  Stras- 
bourger,  133  App.  Dlv.  701;  118  N.  Y. 
Supp.  257. 

k  Where  a  complaint  states  two 
causes  of  action,  one  against  the  de- 
fendant individually  and  the  other 
against  him  In  a  representative  capacity, 
and  there  is  no  demurrer  upon  the 
pounds  of  misjoinder  of  actions,  the 
complaint  will  be  sustained  If  It  state  a 
cause  of  action  against  the  defendant  in 
either  capacity:  Brooklyn  Improvement 
Co.  V.  Lewis,  136  App.  Div.  861;  122 
N.  Y.  Supp.  111. 

1.  Libel. — Complaint  examined,  and 
held  to  state  a  single  cause  of  action 
for  libel,  with  special  damage  caused 
by  the  plaintiff's  discharge  from  em- 
ployment,   without   embodying  another 
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cause  for  damages  for  breach  of  con- 
tract of  employment:  Allison  v.  China 
&  Japan  Trading  Co.,  127  App.  Div. 
246. 

a.  Mechanic's  Hen. — The  complaint 
in  a  suit  to  foreclose  a  mechanic's  lien 
which  alleges  that  part  of  the  con- 
sideration for  a  building  contract  was 
to  be  paid  by  a  conveyance  of  a  por- 
tion of  the  premises  does  not  unite  two 
causes  of  action,  and  the  requeat  for 
the  specific  performance  of  the  agree- 
ment may  be  disregarded:  Cehio  v. 
Fischer,  143  App.  Div.  557;  128  N.  Y. 
Supp.  289. 

b.  Misjoinder. — A  demurrer  will  lie 
to  a  complaint  which  alleges  in  the  same 
complaint  a  cause  of  action  for  personal 
injuries,  and  also  one  for  injury  to  prop- 
erty: Vock  V.  Auterbourn,  66  Misc.  222. 

0.  A  complaint  is  demurrable  on  the 
ground  of  misjoinder  of  causes  of 
action,  where  three  firms  are  sued, 
some  of  the  defendants  being  mem- 
bers of  all  the  firms,  others  of  only  one, 
where  it  is  sought  to  open  various  ac- 
counts on  allegations  that  some  firms 
had  made  secret  profits  out  of  stock 
transactions:  Sprague  v.  Currie,  133  App. 
Div.  17;  117  N.  Y.  Supp.  482. 

d.  Where  plaintift  in  an  action  on 
an  agreement  for  the  conveyance  of 
real  estate,  sets  out  two  causes  of 
action,  one  for  damages  for  fraud,  in- 
volving a  revision  of  the  contract  and 
refusal  tx>  take,  while  the  second  is  based 
upon  an  affirmance  of  the  contract,  the 
two  causes  are  inconsistent,  and  a  de- 
murrer because  of  misjoinder  is  good: 
Realty  Transfer  Co.  v.  Cohn-Baker- 
Meyers  &  Aronson  Co.,  132  App.  Div. 
287. 

e.  Mortgage — The  joinder  of  a  cause 
of  action  upon  a  bond  and  one  to  fore- 
close the  accompanying  mortgage,  if  the 
execution  on  the  personal  judgment 
be  returned  unsatisfied,  is  improper: 
City  Real  Estate  Co.  v.  King,  58  Misc. 
69;  110  N.  Y.  Supp.  231. 

f.  Nuisance. — The  complaint  of  a 
single  plaintilT  in  equity  to  restrain  the 
continuance  of  a  nuisance  created  by  the 
separate  acts  of  several  defendants  is  not 
demurrable  on  the  ground  that  it  unites 
a  cause  for  equitable  relief  and  one  for 
damages  already  suffered;  though  several 
parties  whose  individual  lands  have  been 
Injured  by  a  nuisance  may  unite  as  plain- 
tilTs  they  cannot  recover  in  that  action 
the  damages  caused  to  each,  but  only  the 
relief  of  abating  the  nuisance;  complaint 
by  several  plaintifTs  asking  an  injunction 
and  separate  damages  is  bad  on  demur- 
rer: Burghen  v.  Erie  Railroad  Co.,  123 
App.  Div.  204;  108  N.  Y.  Supp.  311. 

g.  Parties. — In  an  action  to  recover 
con^pens^tion  for  services  rendered  an 
engineering  company  upon  the  basis  of  a 
percentage  of  profits  under  a  contract 
with  it,  the  plaintiff  may  not  join  as  de- 


fendants other  corporations  which  had 
(greed  with  the  engineering  company, 
but  not  with  plaintiff,  to  contribute  to 
the  payment  of  plaintiff's  compensation^ 
for  the  purpose  of  a  general  accounting: 
Cozzens  v.  Am.  General  Engineering  Co., 
55  Misc.  393;  106  N.  Y.  Supp.  548. 

h.  Where  causes  of  action  do  not 
affect  the  defendant's  equally,  they 
cannot  be  united  in  one  complaint: 
Roberts  v.  Keene,  74  Misc.  238. 

i.  Remedy. — Where  a  complaint  is 
susceptible  of  attack  the  remedy  is  by 
demurrer  or  at  the  trial  by  proper  motion 
and  not  by  a  motion  to  strike  out  as 
irrelevant  if  causes  of  action  have  been 
improperly  joined:  City  Real  Estate  Co.  v. 
King,  122  App.  Div.  556;  107  N.  Y.  Supp. 
535. 

j.  Separate  coants. — To  make  a  com- 
plaint demurrable  upon  the  ground  of 
misjoinder  of  actions,  it  is  not  neces- 
sary that  the  causes  be  contained  in 
separate  counts  properly  numbered: 
Witherbee  v.  Bowles,  142  App.  Div. 
407;    126  N.  Y.  Supp.  954. 

k.  Slander — A  complaint  in  an  action 
for  slander  which  joins  several  persons 
as  defendants  and  alleges  that  the  slan- 
der was  spoken  by  "  the  defendants  and 
each  of  them  "  is  not  demurrable  on  the 
ground  that  causes  of  action  have  been 
improperly  united,  and  under  the  com- 
plaint the  plaintiff  may  prove  that  the 
slanders  were  uttered  pursuant  to  a  com- 
mon agreement:  DiBlasi  v.  Artale,  133 
App.  Div.  153;  117  N.  Y.  Supp.  238. 

1.  Stockholder. — Where  the  com- 
plaint, in  an  action  brought  by  a  stock- 
holder of  a  railroad  company  against 
the  lessee  of  its  roiad,  sets  up  two 
causes  of  action;  the  first  for  a  breach 
of  the  terms  of  the  lease  and  the  second 
Impeaching  the  validity  of  the  lease  be- 
cause entered  into  by  companies  owning 
and  operating  parallel  and  competing 
lines  without  the  consent  of  the  board 
of  railroad  commissioners,  it  is  ob- 
noxious to  a  demurrer  on  the  ground 
that  inconsistent  causes  of  action  have 
been  improperly  united:  Hoag  v.  Liebigh 
Valley  R.  R.  Co.,  55  Misc.  388;  105 
N.  Y.  Supp.  200. 

m.  The  complaint  In  a  stockholder's 
action  to  declare  exchange  of  corporate 
securities  illegal,  is  not  demurrable  be- 
cause it  states  two  grounds  of  invalidity 
nor  because  it  asks  more  relief  that 
plaintiff  is  entitled  to:  Pollitz  v.  Wa- 
bash Railroad  Co.,  142  App.  Div.  755; 
127  N.  Y.  Supp.  782. 

n.  Supplemental  complaint. — ^A  de- 
fendant, who  has  answered,  may  after 
service  of  a  supplemental  complaint, 
raise  by  demurrer  the  questions  whether 
the  supplemental  complaint  states  an  en- 
tirely new  cause  of  action,  and  whether 
the  supplemental  and  original  com- 
plaintfi,  considered  as  one,  constitute  a 
misjoinder  of  causes  of  action:  Johnson. 
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T.  Victoria  Chief  Copper  M.  Co.,  60  Misc. 
468;  112  N.  Y.  Supp.  346. 

a.  Tort. — A  cause  of  action  against 
a  gas  company  for  wrongfully  discon- 
tinuing to  furnish  gas  may  not  he 
united  in  the  same  complaint  with  a 
cause  of  action  for  damages  for  an 
assault  upon  plaintiff  by  defendant's 
agent  while  attempting  to  discontinue 
the  supply  of  gas:  Hochman  v.  New 
Amsterdam  Gas  Co.,  73  Misc.    453. 

b.  Trespass — A  complaint  which  sets 
forth  a  trespass  merely  and  asks  dam- 
ages therefor  is  not  demurrable  though 
equitable  relief  Is  also  sought:  Kelsey  ▼. 
Walls,  55  Misc.  392;  106  N.  Y.  Supp. 
575. 

c.  An  action  for  trespass  upon  lands 
and  a  suit  in  equity  for  an  injunction 
to  prevent  further  trespass  may  be 
joined  in  one  complaint,  and  where  the 
damages  by  trespass  are  substantial 
and  judgment  therefor  is  demanded,  it 
cannot  be  said  that  such  damages  are 
incidental  only  to  the  suit  in  equity: 
Duclos  V.  Kelly,  122  App.  Div.  329; 
106  N.   Y.  Supp.   1058. 


d.  In  an  action  to  enjoin  a  continuing 
trespass  in  an  alley,  a  cause  of  action 
asserting  that  defendants  have  no 
easement  therein  may  be  Joined  with 
another  cause  of  action  asserting  that 
they  have  an  easement  only  for  a 
limited  use  which  they  are  violating, 
where  there  arises  out  of  transactions 
connected  with  the  same  subject  of 
action:  Wilson  v.  Ford,  148  App.  Div. 
307. 

e.  Two  causes — A  complaint,  though 
stating  matters  which  would  in  part  sup> 
port  an  action  for  breach  of  contract  as 
well  as  for  fraud  and  deceit,  is  not  de- 
murrable, where  no  attempt  is  made  to 
separately  state  two  causes  of  action,  and 
the  action  is  apparently  one  for  fraud 
and  deceit:  Fay  v.  Bronson«  134  App. 
Div.  972:   119  N.  Y.  Supp.  369. 

f.  Waiver. — If  the  objection  that 
there  is  a  misjoinder  of  causes  of  action 
be  not  taken  by  demurrer,  it  is  waived: 
Erie  Basin  Improvement  Co.  v.  Smith, 
135,  App.  Div.  365;  120  N.  Y.  Supp. 
323. 


Subd.  8. 

g.  Accounting.— Complaint  in  action 
brought  against  the  executrix  of  a  de- 
ceased testamentary  trustee  for  an  ac- 
counting held  sufUcient:  Fogarty  v. 
O'Reilly.  56  Misc.  192:  107  N.  Y.  Supp.  234; 
ard  123  App.  Div.  516;  108  N.  Y.  Supp. 
503. 

h.  An  equitable  action  cannot  be 
maintained  for  an  accounting  and  for 
specific  performance  by  one  to  whom 
royalties  are  due  for  the  manufacture 
and  sale  of  beds  embodying  a  patent 
device,  because  the  plaintiff  does  not 
know  the  amount  of  such  sales  and  de- 
fendant has  not  rendered  statements 
thereof  as*  agreed,  and  a  complaint, 
which  demands  judgment  for  no  defi- 
nite sum  and  alleges  plaintiff's  ignor- 
ance of  the  amount  due,  fails  to  state  a 
cause  of  action:  Storr  v.  Central  Bed- 
ding Co.,  55  Misc.  398;  106  N.  Y.  Supp. 
54-6. 

i.  Alimonsr. — Where  the  complaint, 
in  an  action  to  recover  accrued  alimony 
under  a  decree  absolute  in  form  for 
absolute  divorce  entered  in  another 
state,  makes  no  reference  to  any  law 
of  said  state  relative  to  the  power  of 
the  court  to  modify  the  decree  as  to 
alimony,  a  demurrer  on  the  ground* 
that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of 
action  is  properly  overruled:  Patton  v. 
Patton,  67  Misc.  405;  123  N.  Y.  Supp. 
329. 

j.  Agricnltnral  law — A  complaint  al- 
leging in  substance  that  the  defendant 
violated  §9  164  and  165  of  the  Agricultural 
Iaw  in  exposing  for  sale  an  article  of  food 


called  "  Tomato  Catsup,"  labeled  as  con- 
taining a  certain  percentage  of  soda  ben- 
zoate  but  no  artificial  coloring,  while  as 
a  matter  of  fact  the  catsup  was  artificially 
colored,  contained  a  greater  proportion  of 
soda  benzoate  and  also  benzoic  acid,  states 
a  cause  of  action:  People  v.  Luke,  122 
App.  Div.  64;  106  N.  Y.  Supp.  621. 

k.  Assessments. — A  complaint  in  an 
action  to  recover  unpaid  assessments  is 
not  bad  on  demurrer  for  failing  to  allege 
that  all  the  stock  has  been  subscribed 
for;  a  defense  that  the  subscriptions  had 
not  been  completed,  if  available  to  a  sub- 
scriber, must  be  taken  by  answer:  Myers 
V.  Sturgis,  123  App.  Div.  470;  108  N.  Y. 
Supp.  528. 

I.  A  complaint  in  an  action  to  re- 
cover unpaid  assessments  is  not  bad  on 
demurrer  for  falling  to  allege  that  all 
the  stock  had  been  subscribed  for;  a 
defense  that  the  subscriptions  had  not 
been  completed,  if  available  to  a  sub- 
scriber, must  be  taken  by  answer: 
Mj'ers  V.  Sturgis,  123  App.  Div.  470; 
108  N.  Y.  Supp.  528. 

m.  Audit. — In  an  action  against  a 
village  whose  water  commissioners  had 
refused  to  audit  plaintiff's  claim,  a  failure 
to  allege  the  unreasonable  refusal  to  au- 
dit and  certify  Is  ground  for  demurrer: 
Davidson  v.  Village  of  White  Plains,  197 
N.  Y.  266;  rev'g  121  App.  Div.  287;  105 
N.  Y.  Supp.  803. 

n.  Boat. — A  complaint  which  alleges 
that  the  defendant  agreed  to  build  a  boat 
for  the  plaintiff,  completed  and  ready  for 
delivery  on  a  certain  day,  the  plaintiff  to 
pay  in  four  equal  installments  as  the  work 
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progressed,  but  that  the  plaintiff,  after 
paying  two  installments,  rescinded  the 
contract  because  the  defendant  failed  to 
complete  the  boat  at  the  time  agreed, 
states  a  cause  of  action  and  is  not  defec- 
tive In  failing  to  allege  that  the  plaintiff 
had  paid  the  subsequent  installments: 
Whiting  V.  Derr,  121  App.  Div.  239;  105 
N.  Y.  Supp.  854. 

a.  Bond. — Complaint  in  an  action  on 
a  bond  given  to  secure  the  payment  of 
notes  given  to  a  building  contractor; 
failure  to  state  cause  of  action:  How- 
ard Iron  Works  v.  Waters,  143  App. 
Div.  731;   128  N.  Y.  Supp.  638. 

b.  Breach  of  contract. — A  complaint 
which  alleges  a  contract,  a  breach 
thereof  and  that  plaintiff  was  damaged 
thereby  states  a  good  cause  of  action, 
and  a  failure  to  demand  the  proper  re- 
lief does  not  render  the  complaint  de- 
murrable: Norton  v.  Kull,  74  Misc.  476. 

c.  Where  plaintiff's  complaint  for 
breach  of  contract  shows  that  he  is  en- 
titled to  at  least  nominal  damages,  a 
demurrer  to  the  complaint  will  be  over- 
ruled: Beneqult  v.  N.  Y.  &  N.  J.  Real 
Estate  Imp.  Co.,  148  App.  Div.   628. 

d.  A  complaint  in  an  action  for 
breach  of  contract  which  merely  alleges 
that  the  defendant  employed  the  plain- 
tiff as  an  actor  and  agreed  to  pay  him 
a  certain  sum  weekly  *'  for  each  and 
every  week  and  the  plaintiff  publicly 
appeared  and  performed  "  does  not 
state  a  cause  of  action:  Pollock  v.  Shu- 
bert  Theatrical  Co.,  146  App.  Div.  628. 

e.  A  complaint  brought  to  enforce  a 
covenant  alleged  to  run  with  the  land, 
which  does  not  set  out  the  language  of 
the  covenant,  is  demurrable:  Kidder  v. 
Port  Henry  Iron  Ore  Co.,  201  N.  Y. 
445. 

f.  Breach  of  covenant. — A  complaint 
against  a  landlord  to  recover  for  breach 
of  a  covenant  to  supply  heat  and  power 
should  not  be  dismissed  at  the  opening 
of  the  plaintiff's  case  on  the  theory  that 
the  covenant  applied  to  a  building  to 
be  constructed  in  the  future:  Storandt 
V.  Vogel  &  Binder  Co.,  140  App.  Div. 
671;    125  N.  Y.  Supp.   568. 

g.  Bonds. — Complaint  in  action  to 
recover  under  contract  indemnifying  un- 
derwriter of  bonds  held  not  subject  to 
demurrer:  McKenna  v.  Dunn,  124  App. 
Div.  650;  109  N.  Y.  Supp.  66. 

h.  Broker. — In  an  action  by  a  broker 
to  recover  his  commissions  for  effecting 
an  exchange  of  property,  where  the  con- 
tract provided  that  the  property  conveyed 
by  one  of  the  parties  was  to  be  subject 
to  a  second  mortgage,  the  details  of  which 
were  to  be  arranged  between  the  parties, 
and  no  allegation  appears  that  such  de- 
tails were  ever  arranged  or  that  the  com- 
tract  ripened  into  an  actual  conveyance, 
the  complaint  does  not  state  facts  suf- 
ficient  to   constitute   a  cause   of   action: 


Kahn  v.  Verschleiser,  57  Misc.  381;  109 
N.  Y.  Supp.  663. 

i.  Cause  of  action. — ^Where  a  com- 
plaint is  plainly  framed  for  the  purpose 
of  obtaining  equitable  relief,  a  demurrer 
will  be  sustained  thereto  where  it  is  in- 
sufficient in  equity,  though  a  cause  of 
action  for  money  damages  might  be 
spelled  out:  Dingwall  v.  Chapman,  63 
Misc.  193;  116  N.  Y.  Supp.  520. 

j.  A  complaint  is  demurrable  which 
states  a  cause  of  action  at  law  but  de- 
mands equitable  relief:  Consolidated  Rub- 
ber Tire  Co.  v.  Firestone  Tire  &  R.  Co., 
135  App.  Div.  805;  aff'd  199  N.  Y.  536. 

k.  Chattels. — Complaint  failing  to 
state  a  cause  of  action  against  one  who 
has  purchased  chattels  from  a  vendee 
who  purchased  under  a  conditional  sale 
from  plaintff:  Wilson  v.  Gibson,  143 
App.  Div.  984. 

1.  Check. — Where  the  complaint  in 
an  action  upon  a  check  against  the 
drawer  fails  to  allege  that  notice  of  dis» 
honor  was  given  to  defendant,  or  that 
any  facts  existed  in  consequence  of  which 
such  notice  was  unnecessary,  it  is  demur- 
rable for  insufficiency:  Ewald  v.  Faulha- 
ber  Stable  Co.,  55  Misc.  275;  105  N.  Y. 
Supp.  114. 

m.  Combination. — A  complaint  in  an 
action  to  restrain  an  alleged  unlawful 
combination  in  restraint  of  trade,  does 
not  state  a  cause  of  action  if  it  fail  to 
show  that  the  defendants  were  incorpo- 
rated for  or  unlawfully  combined  with 
other  persons  to  advance  or  control  prices; 
a  mere  allegation  that  a  defendant,  with 
others,  controls  ninety  per  cent  of  a  cer- 
tain trade,  does  not  show  an  illegal  com- 
bination: Locker  v.  American  Tobacco 
Co.,  121  App.  Div.  443;  106  N.  Y.  Supp. 
115. 

n.  Commissions. — A  complaint  in  an 
action  .to  recover  commissions  for  pro- 
curing a  loan  which  alleged  that  the 
plaintiff  procured  one  S.  "  to  accept  said 
application,"  Is  sufficient,  and  it  is  not 
neces.<;ary  to  allege  the  evidence  by  which 
the  acceptance  is  to  be  proved:  Morton 
V.  Petit,  133  App.  Div.  377;  117  N.  Y. 
Supp.  364. 

o.  Complaint. — A  complaint  asking 
the  reformation  of  a  contract  of  sale  of 
land  by  ratably  reducing  the  consider- 
ation, because  of  mutual  mistake  in  tho 
number  of  acres,  fails  to  state  a  cause  of 
action  where  it  does  not  allege  that  the 
sale  was  based  on  a  price  per  acre,  or 
that  the  defendant's  mistake  as  to  the 
acreage  induced  her  to  fix  the  price,  or 
that  she  meant  to  fix  the  total  by  a  sum 
per  acre:  Moffett  v.  Jaffe,  132  App.  Div* 
7;   116  N.  Y.  Supp.   402. 

p.  Where  defendant  agreed  to  cause 
to  be  conveyed  to  plaintiff  certain 
lands  owned  by  a  corporation,  to  bo 
selected  by  the  plaintiff,  the  selectioa 
is   a   condition   precedent,    an-d    failure 
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to  allege  performance  thereof,  is  good 
grounds  for  demurrer:  Jacocks  v.  Mor- 
rison, 129  App.  Div.  284;  113  N.  Y. 
Supp.  322. 

a.  A  complaint,  in  an  action  Ttrhere 
the  plaintiff  seeks  to  recover  commis- 
fiione  on  tlie  proceeds  of  sales  or  ship- 
ments of  goods,  which  does  not  allege 
that  defendants  realized  anything  from 
their  sales  and  shipments,  does  not 
state  facts  sufficient  to  constitute  a 
cause  of  action:  Poland  v.  Hollander, 
62  Misc.  523;    115  N.  Y.  Supp.  1042. 

b.  Condition  precedent. —  In  an 
action  against  the  guarantors  a  failure 
to  allege  the  performance  of  a  condition 
precedent  to  the  liability  of  the  principal 
Is  good  ground  for  demurrer;  but  It  is 
not  necessary  to  allege  that  the  remedy 
against  the  principal  has  been  exhausted: 
Jacobs  V.  Dessar,  129  App.  Dlv.  286; 
113  N.  Y.  Supp.  324. 

c.  Where  a  building  contract  pro- 
vides for  payment,  "  after  written  ac- 
ceptance by  the  architect,"  such  accept- 
ance is  a  condition  precedent  and  per- 
formance or  a  waiver  thereof,  must  be 
pleaded  and  proved:  Granger  Co.  v.  B. 
K.  Iron  Works,  204  N.  Y.  218. 

d.  Conversion. — A  complaint  seeking 
to  hold  a  minor  and  his  parents  for  a 
conversion  by  the  former,  which  merely 
alleges  that  the  minor  unlawfully  took 
"  and  converted  to  the  use  of  the  de- 
fendants," certain  property  of  the  plain- 
tiffs, does  not  state  a  cause  of  action 
against  the  parents:  McCarthy  v.  Helse- 
man,  140  App.  Div.  240;  125  N.  Y. 
Supp.  13. 

e.  Conveyance. — The  complaint  in  a 
suit  in  equity  to  set  aside  a  conveyance 
of  lands  as  made  in  fraud  of  creditors, 
need  not  allege  the  facts  showing  fraudu- 
lent intent  or  the  pecuniary  condition  of 
the  defendant  at  the  time;  it  Is  sufficient 
If  it  be  charged  that  the  conveyance  was 
made  with  an  intent  to  hinder,  delay, 
cheat  and  defraud  judgment  creditors, 
and  particularly  the  plaintiff:  Holland  v. 
Grote,  125  App.  Dlv.  413;  109  N.  Y. 
Supp.  787. 

f.  Corporation. — A  complaint  In  an 
action  by  a  corporation  to  recover  from 
defendant,  one  of  its  officers,  a  portion  of 
its  money  which  he  caused  to  be  paid  to 
a  third  person,  which  alleges  that  the  de- 
fendant at  the  time  knew  that  said  third 
person  was  not  authorized  to  receive  or 
disburse  moneys  of  plaintiff  on  its  be- 
half and  was  not  its  creditor,  is  demur- 
rable: Mutual  Life  Insurance  Co.  v.  Gran- 
niss,  57  Misc.  174;  107  N.  Y.  Supp.  926. 

«;.  Covenant. — A  complaint.  In  an 
action  on  a  covenant  of  a  landlord  to 
make  repairs  to  the  roof  on  notice  by 
the  tenant  of  defects,  which  alleges  dam- 
age to  the  roof  by  fire,  and  notice  to  the 
^ndlord,  who  allowed  the  roof  to  remain 
out  of  repair  until  a  storm  damaged 
plaintiff's  goods,   without  any  fault  on 


hlB  part,  states  a  cause  of  action  on  the 
covenant  to  repair:  Levy  v.  Roosevelt, 
131  App.  Div.  8;  115  N.  Y.  Supp. 
475. 

h.  Dead  body. — A  complaint  which 
alleges  "  that  immediately  after  the  de- 
cease of  her  son  the  mother,  the  neareet 
surviving  next  of  kin,  demanded  of  the 
defendant  his  body  and  sent  an  under- 
taker for  it;  but  that  the  defendant  re- 
fused to  deliver  It  until  after  It  had 
caused  the  coroner  to  send  his  phys- 
ician to  make  an  autopsy  on  the  body, 
and  after  the  plaintiff  had  refused  her 
consent  to  such  autopsy,"  states  a 
cause  of  action:  Darcy  v.  Presbyterian 
Hospital,   202  N.  Y.   259. 

i.  Debt. — ^Where  an  action  for  a  debt 
is  brought  before  the  debt  Is  due,  the 
objection  must  be  taken  by  answer;  it 
cannot  be  raised  by  demurrer  unless 
the  fact  appears  upon  the  fact  of  the 
complaint:  Wallach  v.  Dryfoos,  140 
App.    Dlv.   438;    125  N.   Y.  Supp.    305. 

j.  Deceit. — Complaint  in  action  for 
deceit  in  inducing  the  purchase  of  stock, 
held  demurrable:  Dresser  v.  Mercantile 
Trust  Co.,  124  App.  Div.  891;  108  N.  Y. 
Supp.  577. 

k.  Complaint  in  action  for  deceit  to 
recover  purchase  price  of  stock,  held  suf- 
ficient: Stern  v.  Stern,  122  App.  Div.  821; 
107  N.  Y.  Supp.  900. 

I.  Defamation. — A  complaint  In  an 
action  for  defamation,  which  alleges  that 
the  article  complained  of,  which  stated 
that  P.,  who  was  in  jail  under  arrest 
upon  a  charge  of  murder,  was  said  by  one 
who  saw  him  In  the  Jail  to  be  the  plain- 
tiff, was  published  of  and  concerning 
the  plsdntlff,  states  a  cause  of  action: 
Soner  v.  Associated  Press,  57  Misc. 
445;  101  N.  Y.  Supp.  342. 

m.  Demand. — In  an  action  by  a  de- 
positor to  recover  funds  deposited  in  a 
bank  it  Is  incumbent  upon  the  plain- 
tiff to  allege  and  prove  a  demand  for 
repayment:  Newburger  v.  State  Bank, 
70  Misc.    46;    127  N.   Y.  Supp.    956. 

n.  Director. — A  complaint  in  an  ac- 
tion In  equity  brought  by  a  stockholder 
to  determine  the  respective  rights  to  the 
office  of  director  which  In  substance  al- 
leges a  conspiracy  to  obtain  control  of 
the  corporation  by  the  election  of  di- 
rectors who  are  "  dummies."  the  accept- 
ance by  said  directors  of  the  resignation 
of  a  duly  elected  director  after  he  had 
withdrawn  the  same  and  a  refusal  to  rec- 
ognize him  as  director,  does  not  state  a 
cause  of  action :  Molr  v.  Provident  Savings 
Life  Assurance  Society,  127  App.  Dlv. 
591;  112  N.  Y.  Supp.  57. 

o.  Dividends. — In  an  action  by  a 
stockholder  of  a  domestic  corporation  to 
recover  dividends  declared  by  the  board 
of  directors,  the  complaint  must  allege 
either  that  the  plaintiff  was  the  owner  of 
the  stock  at  the  time  the  dividends  were 
declared,  or  that  he  became  entitled  to 
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them  by  reason  of  a  subsequent  assign- 
ment: Tepfer  v.  Ideal  Gas  &  Elec.  Fixtures 
Co.,  58  Misc.  396;  109  N.  T.  Supp.  664. 

a.  Easement. — A  complaint,  which 
alleges  that  the  owner  of  a  tract  of 
land  sold  lots  with  reference  to  a  map 
showing  a  public  park  and  that  the 
park  was  worked  by  the  1-ot  owners  and 
later  by  the  village,  states  a  cause  of 
action  against  the  original  owner  to  re> 
strain  impairment  of  the  easement  in 
the  park:  White  v.  Moore,  139  App. 
Div.  269;   123  N.  Y.  Supp.  1012. 

b.  Ejectment. — Complaint  In  eject- 
ment held  to  state  a  cause  of  action: 
Therllng  v.  Marshall,  140  App.  Dlv. 
134;   124  N.  Y.  Supp.  1066. 

c.  Equitable  action. — ^Where  it  ap- 
pears from  the  complaint  that  it  is  mani- 
festly the  pleader's  Intent  to  set  up  an 
equitable  cause  of  action,  and  his  de- 
mand of  damages  is  plainly  only  an  as- 
sertion of  the  alternative  right  recogniz- 
able in  equity  in  a  proper  case  where  the 
defendant  is  unable  to  perform,  the  com- 
plaint must  allege  the  equitable  cause  of 
action  or  it  is  demurrable:  Kelsey  v. 
Distler.  133  App.  Div.  916;  117  N.  Y. 
Supp.  1084. 

d.  Eqnity. — On  demurrer  to  a  com- 
plaint in  equity  for  not  stating  a  cause  of 
action,  the  court  cannot  sustain  the  de- 
murrer upon  the  ground  that  the  facts  do 
not  justify  the  interposition  of  a  court  of 
equity,  if,  in  fact,  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause 
of  action:  Pape  v.  Pratt  Institute.  127 
App.  Div.  147:  111  N.  Y.  Supp.  354. 

e.  A  demurrer  to  the  complaint  in  a 
suit  in  equity  will  be  sustained,  if  it 
appear  upon  the  face  of  the  pleading 
that  there  is  an  adequate  remedy  at 
law:  Niehaus  v.  Nlehaus,  141  App.  Div. 
251;   125  N.  Y.  Supp,  1071. 

f.  Factor. — The  complaint  In  an  ac- 
tion against  an  alleged  factor  to  re- 
cover proceeds  alleged  to  have  been  re- 
ceived by  him  from  the  sale  of  merchan- 
dise held,  not  to  state  a  cause  of  action: 
Koehler  v.  Wilson.   144  App.  Dlv.   473. 

jET.  False  imprisonment. — Where  the 
complaint  in  an  action  against  a  city 
magistrate  for  false  imprisonment 
shows  that  defendant  had  exceeded  his 
jurisdiction  In  the  proceeding  wherein 
plaintiff  was  imprisoned,  it  states  m, 
cause  of  action,  and  a  motion  by  de- 
fendant for  judfi:ment  on  the  pleadings 
will  be  denied:  Starrett  v.  Connelly,  75 
Misc.   230. 

h.  Foreign  corporation. — A  complaint 
in  an  action  to  recover  money  paid  upon 
a  contract  with  a  foreign  corporation, 
which  is  based  upon  the  theory  that 
the  contract  is  void  because  of  the  fail- 
ure of  such  corporation  to  comply  with 
8  15  of  the  General  Corporation  Law. 
does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action:  Mahar  v.  Har- 
rington Park  Villa  Sites,  204  N.  Y.  231. 


i.  Where  the  complaint  of  a  foreign 
stock  corporation,  other  than  a  moneyed 
corporation,  in  an  action  on  contract, 
shows  upon  its  face  that  the  contract 
upon  which  the  action  is  based  was 
made  within  this  state  and  there  is  ne 
allegation  that  the  corporation  bas 
complied  with  8  15  of  the  General  Cor- 
poration Law  so  as  to  be  authorized  to 
do  business  here,  the  complaint  is  de- 
murrable: Acorn  Brass  Man.  Co.  v. 
Rutenberg,   147  App.  Dlv.  533. 

j.  A  complaint  in  an  action  to  re- 
cover from  a  foreign  corporation  moneys 
paid  on  a  contract  by  the  plaintiff  to 
purchase  lands  owned  by  the  defendant 
in  a  foreign  state,  allegation  sufficient!^ 
showing  on  demurrer  that  the  defend- 
ant was  doing  business  in  this  state 
without  authority:  Mahar  v.  Harring- 
ton Park  Villa  Sites,  146  App.  Dlv.  756. 

k.  It  is  error  to  dismiss  the  com- 
plaint, before  evidence  is  taken  in  an 
action  on  a  promissory  note  brought  by 
a  foreign  corporation  against  a  domestic 
corporation  on  the  ground  tha,t  there  is 
no  allegation  that  the  plaintiff  was  au- 
thorized to  do  business  in  this  state, 
where  it  does  not  appear  that  they  are 
doing  business  in  this  state:  Alpha 
Portland  C.  Co.  v.  Schratwleser  F.  C. 
Co.,   146  App.  Div.    571. 

1.  Where  a  foreign  corporation 
brings  suit  in  the  courts  of  this  state 
and  sets  out  a  good  cause  of  action, 
it  will  be  assumed  that  it  is  rightfully 
in  the  state  and  properly  in  court  until 
the  contrary  is  made  to  appear:  Eclipse 
Silk  Manufacturing  Co.  v.  Hiller,  145 
App.  Div.  568. 

m.  Demurrer  to  complaint  of  one  for- 
eign corporation  suing  another  foreign 
corporation  on  the  grounds  of  lack  of 
jurisdiction;  failure  to  state  cause  of 
action:  Riddle  v.  Bank  of  Montreal, 
145  App.  Dlv.  207. 

n.  A  complaint  by  a  foreign  corpora- 
tion is  not  defective  for  failure  to  allege 
a  compliance  with  the  provisions  of  I  181 
of  the  Tax  Law  commanding  the  pay- 
ment of  a  license  fee  by  foreign  cor- 
porations; non-compliance  should  be  a 
matter  to  be  availed  of  by  answer;  a 
complaint  should  allege  compliance 
with  the  provisions  of  S  15  that  no 
foreign  corporation  shall  do  business 
in  this  state  without  first  having  procured 
a  certificate:  Wood  ft  Selick  v.  Ball,  190 
N.  Y.  217:  aff'g  114  App.  Div.  743;  100 
N.  Y.  Supp.  119. 

o.  A  complaint  In  an  action  by  a 
foreign  corporation  for  goods  sold  and 
delivered  to  a  domestic  corporation  is 
not  demurrable  for  failure  to  allege 
that  plaintiff  had  procured  the  certifi- 
cate required  by  §  15  of  the  General 
Corporation  Law,  unless  It  appears 
from  the  complaint  that  the  plalntifiC 
is  doing  business  in  this  state,  or  the 
contract  was  made  In  this  state:  Wood- 
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ward  L.  Co.  v.  General  S.  &  C  Co.,  60 
Misc.  367;    113  N.  Y.  Supp.  628. 

a.  In  an  action  against  a  surety  on 
a  bond,  an  allegation  of  an  account 
stated  between  the  principal  and  his 
employer,  a  demand  upon  the  principal 
for  the  amount  thereof  and  a  refusal 
to  pay,  and  that  the  full  amount  of 
the  bond  remains  due  and  owing 
from  the  surety  to  the  plaintifC,  is  not 
a  sufficient  allegation  of  a  breach  of 
the  condition  of  the  bond.  When  It 
may  be  inferred  from  facts  appearing 
on  the  face  of  the  complaint  that  plain- 
tiff is  a  foreign  stock  corporation,  in 
an  action  upon  a  contract  made  in  this 
state,  a  failure  to  allege  a  compliance 
with  §  15  of  the  Greneral  Corporation 
Law,  renders  the  complaint  demurr- 
able: Chicago  Crayon  Co.  v.  Slattery, 
68  Misc.   148;   123  N.  Y.  Supp.  987. 

b.  Foreclosure. — In  an  action  for 
damages  for  breach  of  a  contract  in- 
volving the  sale  of  lands  under  foreclos- 
ure, when  It  does  not  appear  by  com- 
plaint that  plaintiff's  lands  were  sold, 
nor  that  there  was  any  (defense  to  the 
foreclosure  sale,*  and  no  damage  is  shown, 
the  complaint  is  demurrable:  Rowell  v. 
Haines,  63  Misc.  102;  116  N.  Y.  Supp. 
446. 

c.  Frand. — A  complaint,  alleging  the 
execution  of  a  lease  to  an  Irresponsible 
employee  of  a  corporation,  at  the  in- 
stance of  the  corporation,  for  the  corpo- 
ration, and  that  corporation  now  claims 
It  is  not  bound  by  the  lease,  and  that 
roch  lease  Is  not  its  lease,  does  not  allege 
a  fraudulent  or  deceptive  act  on  defend- 
ant's part  and  does  not  state  a  cause  of 
action  against  It:  Zinsser  v.  Ruppel,  63 
Misc.  575;  118  N.  Y.  Supp.  627. 

(1.  In  an  action  for  damages  for  false 
and  fraudulent  representations  inducing 
ing  the  sale  of  goods,  a  defense  alleg- 
ing the  defendant's  discharge  in  bank- 
ruptcy subsequent  to  the  time  plain- 
tiff's action  accrued,  and  that  the  claim 
was  not  one  of  those  excepted  from  the 
effect  of  the  discharge,  is  demurrable: 
Standard  Sewing  Machine  Co.  v.  Kattell, 
132  App.  Dlv.  539;  117  N.  Y.  Supp.  32. 

€.  In  an  action  for  the  recovery  of 
damages  caused  by  fraud,  the  plaintiff 
must  allege  and  prove  that  he  has  been 
Injured  by  the  fraud  which  he  charges: 
Urtz  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  202 
N.  Y.  170. 

f.  Demurrer  to  complaint  in  action 
against  railroad  company  for  fraud  In 
issaing  bonds  sustained:  Goldan  v.  D. 
&  E.  Ry.  Co.,  144  App.  Dlv.  78. 

g.  Gambling. — In  an  action  to  re- 
cover money  lost  at  play,  a  complaint 
that  falls  to  allege  that  the  plaintiff  at 
any  time  or  sitting  lost  the  sum  or 
value  of  twenty-five  dollars  or  upwards 
does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action:  Wilkenfeld  y. 
Attlck  Club,   74   Misc.   543. 


h.  Highway. — In  an  action  against  a 
town  to  recover  damages  for  injuries 
caused  by  the  negligence  of  a  commis-. 
sioner  of  highways  in  falling  to  repair  a 
road,  it  is  not  necessary  to  allege  that  the 
commissions  had  funds,  as  the  lack  of 
funds  is  a  matter  of  defense:  Hayner  v. 
Town  of  Schaghtlcoke,  126  App.  Dlv.  498; 
110  N.  Y.  Supp.  714. 

i.  Injunction — ^A  complaint  In  an  ac- 
tion to  enjoin  the  construction  of  a  street 
railway  in  front  of  plaintiff's  premises  is 
insufficient  unless  It  is  alleged  that  she 
owns  to  the  center  of  the  street,  and  that 
the  defendant  is  about  to  build  its  route 
on  the  side  of  the  street  nearest  the  plain- 
tiff's premises:  Roberts  v.  Huntington 
Railroad  Co.,  56  Misc.  62;  105  N.  Y. 
Supp.  1031. 

j.  IniiBnfficJent. — A  complaint  which 
alleges  that  defendant  constructed  on  his 
land  an  areaway  lot  and  failed  to  main- 
tain a  guard  or  rail  to  prevent  people 
from  falling  therein,  whereby  plaintiff 
while  lawfully  on  the  adjoining  lot  fell 
into  the  areaway,  does  not  state  a  cause 
of  action  when  It  falls  to  allege  that  the 
adjoining  premises  were  habitually  used 
by  the  public  as  a  passageway:  Klelu' 
berg  V.  Schween,  134  App.  Div.  493; 
119  N.  Y.  Supp.  239;  aff'd  198  N.  Y. 
619. 

k.  A  complaint  which  sets  forth  facts 
constituting  a  cause  of  action  and  facts 
which  constitute  a  valid  defense  thereto 
is  demurrable:  Hallock  v.  Dillon,  75 
Misc.   292. 

1.  A  complaint  of  a  tenant  alleging 
the  landlord  negligently  maintained  the 
demised  premises,  that  he  continued  to 
live  therein  because  of  the  landlord's 
promise  to  repair,  and  while  there, 
because  of  the  landlord's  false  and 
fraudulent  representations  he  was  in- 
jured by  the  fall  of  the  ceiling,  does  not 
set  forth  a  cause  of  action  on  any  theory: 
Ross  V.  Flzer,  132  App.  Div.  696;  117 
N.  Y.  Supp.  404. 

m.  In  an  action  to  determine 
the  validity  of  a  will  where  the 
complaint  describes  one  'defendant  as 
sole  executrix  but  fails  to  allege  that  the 
deceased  left  any  will  or  that  she  quali- 
fied as  executrix.  It  fails  to  state  facts 
sufficient  to  constitute  a  cause  of  action 
and  is  demurrable:  Brinkerhoff  v.  Tier- 
nan,  61  Misc.  586;  114  N.  Y.  Supp.  698. 

n.  Insurance. — Where  a  policy  of 
marine  Insurance  covered  certain  specl- 
fled  risks,  a  complaint  setting  out  such 
policy,  but  not  alleging  that  the  loss  was 
occasioned  by  any  of  the  specified  riskSi 
is  subject  to  demurrer:  Kuh  v.  British 
America  Assurance  Co.,  130  App.  Div. 
38;  114  N.  Y.  Supp.  268. 

o.  Where  the  beneficiary  under  a  life 
insurance  policy  sues  to  set  aside  a 
release  and  settlement  of  her  claim  at 
less    than    its    full    amount    alleged   to 
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have  been  induced  by  duress  it  is  suffi- 
cient that  the  complaint  asks  that  the 
amount  received  on  the  settlement  be 
credited  upon  the  amount  due  on  the 
policy:  Johnson  v.  Empire  State  De- 
gree of  Honor,   145  App.  Div.   14. 

a.  A  complaint  in  an  action  against 
an  insurer  is  sufficient,  if  its  allegations 
by  reasonable  and  fair  intendment 
show  that  plain ti ft  had  an  insurable  in- 
terest in  the  property  insured  and  that 
the  property  insured  was  destroyed: 
Kline  Brothers  &  Co.  v.  German  Union 
Fire  Ins.  Co.,  147  App.  Div.  790. 

b.  Where  the  complaint  in  an  action 
against  an  insurance  company  for 
breach  of  contract  fails  to  state  facts 
showing  that  the  apportionment  made 
by  the  company's  officers  is  not  equi- 
table, or  has  been  based  upon  erro- 
neous principles,  and  no  facts  are  stated 
showing  fraud  or  misconduct  on  the  part 
of  the  defendant,  the  complaint  fails  to 
state  facts  sufficient  to  constitute  a  cause 
of  action:  Watts  v.  Equitable  Life  Assur. 
Society,  55  Misc.  454;  105  N.  Y.  Supp.  363. 

c.  Where  it  does  not  appear  upon 
the  face  of  the  complaint  in  an  ac- 
tion against  an  insurance  company  that 
the  defendant  was  organized  under 
the  Insurance  Laws  of  the  state,  or  that 
it  is  engaged  in  the  business  of  life  in- 
surance, the  objection  to  the  validity  of  a 
contract  of  employment  for  more  than 
twelve  months  cannot  be  raised  by  de- 
murrer: Akers  v.  Mutual  Life  Insurance 
Co.,  59  Misc.  273;  112  N.  Y.  Supp.  254. 

d.  Intent. — In  an  action  for  the. 
alienation  of  a  wife's  afteotions,  the 
wrongful  intent  of  the  defendant  should 
be  alleged:  Ellsworth  v.  Shimer,  71 
Misc.  576;   128  N.  Y.  Supp.  883. 

e.  Joint  demurrers. — Where  two  or 
more  defendants  unite  in  demurring  to  a 
complaint,  the  demurrer  must  be  over- 
ruled if  the  complatot  states  a  good 
cause  of  action  against  any  one  of  the 
parties  Jointly  demurring:  Holmes  v. 
Seaboard  Portland  Cement  Co.,  63  Misc. 
82;  116  N.  Y.  Supp.  524. 

f.  Judgment. — A  complaint  to  set 
aside  a  judgment  of  the  municipal  court 
of  the  city  of  New  York  which  does  not 
show  that  the  defendant  by  fraud  or 
otherwise  induced  the  justice  to  enter 
judgment,  does  not  state  a  cause  of  action, 
for  the  plaintiff  had  adequate  remedy  by 
appeal:  Barron  v.  Feist,  122  App.  Div.  687; 
107  N.  Y.  Supp.  494. 

g.  Landlord. — ^A  complaint  which 
merely  alleges  that  the  co-tenant's  term 
has  expired,  but  that  he  is  still  in  occu- 
pancy, fails  to  state  a  cause  of  action: 
Bedell  v.  Edgett.  120  App.  Div.  451;  104 
N.  Y.  Supp.  1013. 

h.  Complaint  in  an  action  to  recover 
against  a  landowner  for  personal  injuries 
received  by  a  falling  blind,  examined,  and 
held,  that  it  failed  to  state  facts  sufficient 


to  constitute  a  cause  of  action:  Lawless 
V.  August,  125  App.  Div.  708;  110  N.  Y. 
Supp.  86. 

i.  Lease — ^The  complaint  of  a  tenant 
whose  term  began  on  the  expiration  of  a 
prior  lease  is  subject  to  demurrer  in  so 
far  as  it  seeks  to  hold  the  prior  lessee  for 
rent  by  reason  of  his  holding  over: 
United  Merchants  Realty  Co.  v.  Roth, 
122  App.  Div.  628;  107  N.  Y.  Supp.  511. 

j.  Legal  conclusion. — ^A  complaint, 
which  merely  sets  out  a  contract  of  em- 
ployment and  alleges  that  the  plaintltf 
has  earned  commissions,  has  demanded 
payment,  but  that  no  part  has  been 
paid,  and  that  a  certain  sum  is  due 
and  owing,  does  not  state  a  cause  of 
action,  as  conclusions  only  are  alleged: 
Mitchell,  et  al.  v.  Follett  Time  R.  Co., 
142  App.  Div.  687;  127  N.  Y.  Supp. 
709. 

k.  A  demurrer  to  a  complaint  does 
not  admit  legal  conclusions  'therein,  the 
construction  put  by  the  plaintiffs  upon 
the  contract  in  suit,  or  the  correctness 
of  the  inferences  they  draw  from  th^ 
facts  alleged;  a  complaint  which  after 
setting  forth  the  terms  of  the  contract 
merely  alleges  that  plaintiffs  performed 
the  contract  "  fully  and  entirely  "  until 
they  were  discharged  is  demurrable: 
Rosenthal  v.  Rubin,   148  App.  Div.   44. 

I.  An  allegation  that  the  defendant 
"  wrongfully  and  maliciously  "  enticed 
away  the  plaintiff's  employees,  not  sup- 
ported by  facts.  Is  a  mere  conclusion  of 
law:  De  Jong  v.  Behrman  Co.,  148  App. 
Div.  37. 

m.  Libel. — ^Where  in  an  action  for 
libel  the  alleged  libelous  article  is  not 
pleaded  with  innuendo  but  is  set  out 
in  full  and  annexed  to  the  complaint, 
the  pleading  is  demurrable  if  it  appears 
upon  reference  to  the  article  that  the 
charges  complained  of  were  not  In  faot 
made:  Rossiter  v.  N.  Y.  Press  Co.,  Lim- 
ited, 141  App.  Div.  339;  126  N.  Y. 
Supp.   325. 

n.  Where  the  main  allegations  in  a 
complaint  for  libel  show  that  the  plain- 
tiff was  not  the  person  of  whom  the 
libelous  matter  was  published,  she 
does  not  allege  a  cause  of  action  by 
using  an  innuendo  stating  that  she  is 
the  person  to  whom  reference  wajs 
made:  Knickerbocker  v.  Press  Publish- 
ing Co.,  143  App.  Div.  138;  127  N.  Y. 
Supp.  969. 

o.  Publication  charging  that  house 
was  let  to  disorderly  person,  etc.;  de- 
murrer to  the  complaint  overruled: 
Minott  V.  N.  Y.  Times  Co.,  146  App. 
Div.  857. 

p.  Where  in  an  action  by  a  foreign 
corporation  on  an  alleged  llbeloas 
letter  charging  merely  that  plaintiff 
had  bribed  one  of  defendant's  solicitors 
to  disclose  a  list  of  defendant's  clients. 
there  Is  no  allegation  that  the  bribery 
took  place  in  New  York  after  the  enact- 
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ment  of  section  384r  of  the  Penal  Code, 
and  no  allegation  of  special  damage,  and 
the  facts  do  not  show  injury  in  them- 
selves, the  complaint  falls  to  show  a 
cause  of  action:  Kemble  &  Mills  v. 
Kaighn,  131  App.  Div.  63;  115  N.  Y. 
Sapp.  809. 

a.  When  It  is  alleged  that  a  writing 
which  stated  that  a  "  fellow  "  who  used 
to  be  a  "friend"  of  the  plaintiiT,  a 
woman,  might  pay  her  bills,  was  Intended 
to  mean  that  he  was  her  paramour,  the 
pleading  is  not  subject  to  demurrer  as 
falling  to  state  a  cause  of  action:  Irving 
V.  Irving,  121  App.  Div.  258;  105  N.  Y. 
Supp.  609. 

b.  The  complaint  In  an  action  for 
libel  which  charged  the  plaintiff  with 
falling  into  a  passion  and  threatening  to 
kill  another  without  justification,  should 
not  be  dismissed  for  failing  to  state  a 
cause  of  action  on  the  theory  that  no 
crime  was  charged:  Gordon  v.  New  York 
Evening  Journal  Publishing  Co.,  127  App. 
DIr.  353;   111  N.  Y.  Supp.  574. 

c.  A  complaint  in  an  action  by  an 
attorney  for  libel  which  alleges  that  de- 
fendant wrote  plaintiff's  client  that  as  far 
as  defendant  could  see  plaintiff  was  "only 
taking  the  matter  up  in  order  to  get  a 
fee  out  of  you,  as  he  is  not  looking  after 
your  interests  at  all,"  charges  words  that 
are  actionable  per  *p  and  is  not  demurra- 
ble: Weber  v.  Credit  Office,  55  Misc. 
S8<::  106  N.  Y.  Supp.  583. 

d.  A  complaint  which  alleges  that  the 
defendant  published  an  article  charg- 
ing the  plaintiff,  as  county  judge,  with 
rewarding  an  assemblyman  for  pro- 
curing the  passage  of  a  bill  raising  the 
plaintiff's  official  salary,  states  a  good 
cause  of  action:  Hickey  v.  Corson  Manu- 
facturing Co.,  58  Misc.  70;  108  N.  Y.  Supp. 
884. 

e.  Where  a  publication  is  not  libelous 
per  se,  the  plaintiff  must  allege  special 
damage  or  the  complaint  is  demurr- 
able; the  demurrer  may  be  taken  on 
the  ground  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a 
cause  of  action:  Fagan  v.  New  York 
Evening  Journal  Publishing  Co.,  129 
App.  Div.  28;  113  N.  Y.  Supp.  62. 

f.  Where  the  complaint  In  a 
libel  action  sets  forth  an  article  stating 
that  a  certain  play  was  presented  by  the 
"Walter  N.  Lawrence  Company"  and 
later  mentioning  a  "  Mr.  Lawrence/'  but 
there  Is  no  allegation  that  the  alleged 
libelous  matter  was  published  concerning 
the  plainUff,  or  that  the  plaintiff  is  the 
person  to  whom  reference  is  made,  a  de- 
murrer thereto  will  be  sustained:  Law- 
rence V.  Sun  Printing  and  Pub.  Assn., 
135  App.  Div.  368;  120  N.  Y.  Supp. 
384. 

K.  Where  the  complaint  In  an 
action  for  libel  sets  out  in  full  the  alleged 
libelous  article   in   which   several   char- 
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acters  were  Introduced,  one  of  whom  is 
called  Isaac  Slobodln,  and  alleges  merely 
that  the  article  was  published  of  and  con- 
cerning the  plaintiff,  but  does  not  specify 
which  of  the  several  characters  men- 
tioned in  the  article  was  intended  to 
represent  him,  a  demurrer  thereto  will 
be  sustained:  Slobodln  v.  Sun  Printing 
and  Pub.  Assn.,  135  App.  Div.  359;  120 
X.  Y.  Supp.  359. 

h.  Upon  a  demurrer  to  a  complaint 
in  an  action  for  libel  the  qtuestion  is 
not  whether  the  publication  can  be 
found,  by  a  keen  and  discriminating  in- 
telligence, to  charge  nothing  when 
closely  read,  but  whether  its  natural 
import  is  libelous  as  it  strikes  the  mind 
of  the  average  reader;  where  in  a  news- 
paper ariicle  entitled  "Blackmail  is 
Easy  by  Policy  System,"  the  portrait  of 
plaintiff  is  published  with  others  and 
below  them  is  printed  "  Men  Mentioned 
in  the  Police  Blackmail  Scandal  and  the 
Man  who  Knows,"  and  the  article  con- 
tains allusions  to  the  Individuals  whose 
portraits  are  published  and  they  are 
described,  some  as  keepers  of  gambling 
houses  who  paid  the  police  to  escape 
prosecution,  and  others  as  members  of 
the  police  force  charged  with  corrup- 
tion, and  no  reference  is  made  to  plain- 
tiff except  in  one  minor  instance  toward 
the  end  of  the  article,  and  the  article 
states  that  as  part  of  the  system  re- 
ferred to  an  arrest  was  made  and  a 
small  fine  imposed  on  a  plea  of  guilty  to 
the  lesser  of  two  charges,  preceding 
which  is  another  statement  that  it  is  a 
pretty  serious  matter  for  a  person  to  be 
convicted  of  breaking  the  Excise  Law, 
the  article  may  be  reasonably  assumed 
to  mean  that  the  magistrate  was  asso- 
ciated with  the  blackmailers;  and  where 
the  article  instances  the  procedure  for 
the  collecCion  of  blackmail,  where  a 
complaint  of  robbery  is  made  by  a  pat- 
ron of  a'  disreputable  resort,  and  states 
that  when  the  case  is  called  in  court  a 
lawyer  is  furnished  through  the  police 
sergeant  who  succeeds  In  "  fixing  "  the 
case,  it  imports  to  the  ordinary  mind 
that  the  magistrate  must  have  some- 
thing to  do  with  the  settlement;  in  such 
a  case  a  demurrer  to  the  complaint 
should  be  overruled:  Breen  v.  New  York 
Herald  Co.,  55  Misc.  567;  106  N.  Y. 
Supp.  872. 

i.  Lien. — ^A  complaint  does  not  state 
a  cause  of  action  to  recover  amounts 
allowed  to  liquidate  liens,  if  it  does  not 
allege  that  plaintiff  was  damaged  by  the 
failure  of  the  defendants  to  apply  the 
mujieys:  Cohen  v.  Steckler,  125  App.  Div. 
613;  110  N.  Y.  Supp.  13. 

j.  Mechanic's  lien. — A  complaint  in 
an  action  to  foreclose  a  mechanic's  lien, 
which  alleges  that  the  plaintiff  has  com- 
pleted the  contract  except  certain  work 
of  the  value  of  $250,  but  which  fails  to 
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allege  an  excuse  for  such  non-perform- 
ance, does  not  state  a  cause  of  action: 
Paturzo  V.  Slmldner,  125  App.  Div.  636; 
110  N.  Y.  Supp.  137. 

a.  A  complaint  In  an  action  to  fore- 
close a  mechanic's  lien  which  alleges 
that  labor  and  material  furnished  for 
the  improvement  of  real  property  upon  a 
joint  agreement  by  the  owner  and  her 
husband  to  pay  therefor,  states  a  good 
cause  of  action  against  the  husband: 
Seary  v.  Wegenaar,  120  App.  Div.  419;  104 
N.  Y.  Supp.  1055. 

b.  The  complaint  In  an  action  by  a 
sub-contractor  to  foreclose  a  mechanic's 
lien  should  allege  that  at  the  time  the 
lien  was  filed  or  thereafter  money  was 
due  from  the  owners  to  the  contractor, 
otherwise  it  fails  to  state  a  cause  of 
action:  Wood  Man.  &  R.  Co.  v.  John- 
stone, 148  App.  Div.  747. 

c.  The  complaint  in  a  suit  to  fore- 
close a  mechanic's  lien  need  not,  as 
against  the  owner,  allege  that  the  plain- 
tiff's claim  or  part  of  it  was  unpaid  at 
the  time  the  notice  of  lien  was  filed,  if 
it  show  that  it  or  part  of  it  is  unpaid 
at  the  time  the  action  is  commenced: 
Palmer  Lumber  Co.  v.  Stern,  140  App. 
Div.  680;   125  N.  Y.  Supp.  594. 

d.  Misrepresentation.— Complaint  al- 
leging misrepresentation  inducing  pur- 
chase of  stock  held  good  on  demurrer: 
Reusens  v.  Morton,  138  App.  Div.  886. 

e.  Motion  to  dismiss. — Motion  to  dis- 
miss a  complaint  at  the  opening  on  the 
ground  that  it  does  not  state  a  cause 
of  action  presents  the  same  question  as 
a  demurrer  on  like  grounds:  Baccelli  v. 
New  England  Brick  Co.,  138  App.  Div. 
656;    122  N.  Y.   Supp.   856. 

f.  Motion  for  Judgment. — A  defend- 
ant who  has  demurred  to  a  complaint 
can  test  the  sufficiency  thereof  by  a 
motion  for  judgment  on  the  pleadings 
under  §  547  and  the  court  should  not 
deny  the  motion  solely  because  a 
serious  question  of  law  is  presented: 
Realty  Associates  v.  Hoag.,  141  App. 
Div.   799;    126  N.  Y.  Supp.   709. 

g.  Necessaries. — A  complaint  framed 
in  a  two-fold  aspect,  to  recover  for  nec- 
essaries furnished  the  defendant's  wife 
and  child,  and  moneys  advanced  for  their 
necessary  expenses,  and  further  alleging 
thur  the  defendant  authorized  the  fur- 
nishing of  the  necessaries  and  advance- 
m<^rts,  fails  to  state  a  cause  of  action  in 
the  nbpence  of  allegations  as  to  the  value 
of  the  necessaries  furnished  and  the 
amount  ot  money  advanced:  Sparks  v. 
Ducas,  123  App.  Div.  507;  108  N.  Y.  Supp. 
646. 

h.  Negligence. — A  complaint  which, 
in  substance,  alleges  that  the  defendant 
having  employed  the  plaintiff  as  a 
nurse  for  his  wife,  negligently  permitted 
a  loaded  revolver  to  remain  in  an  un- 
locked bureau  drawer,  to  which  his  in- 


fant nephew  had  access,  and  that  the 
infant  took  possession  of  the  revolver 
and  intentionally  inflicted  injury  upon 
the  plaintiff,  does  not  state  a  cause  of 
action:  Ship  v.  Fridenberg,  132  App. 
Div.  782;   117  N.  Y.  Supp.  599. 

i.  A  complaint  in  an  action  by  a  ser- 
ant  againsit  his  master  to  recover  for 
injuries  received  by  the  fall  of  a  sky- 
light, which  alleges  that  the  glass 
fell  because  of  the  defective,  ruinous, 
broken  and  dangerous  condition  in  which 
it  was  maintained  by  defendant  with  full 
knowledge,  states  a  cause  of  action:  Shaw 
V.  Feltman,  121  App.  Div.  597;  106  N.  Y. 
Supp.  1043. 

j.  A  complaint  setting  out  a  con- 
tract by  a  common  carrier  to  trans- 
port apples,  but  not  alleging  a  breach 
thereof,  which  states  that  the  carrier 
failed  to  perform  Its  duty  or  exer- 
cise care  in  transporting  the  apples  and 
was  guilty  of  negligence  which  injured 
them,  etc.,  states  an  action  based  on 
negligence,  not  on  breach  of  contract: 
Richardson  v.  New  York  Central  &  H. 
R.  R.  R.  Co.,  122  App.  Div.  120;  106  N.  Y. 
Supp.  702. 

k.  Where  a  complaint,  which  alleges 
negligence  of  defendant  states  a  cause 
of  action,  though  it  does  not  allege 
that  plaintiff  was  free  from  contribu- 
tory negligence,  though  this  must  be 
proved:  Klein  v.  Burleson,  138  App. 
Div.  405;   122  N.  Y.  Supp.  152. 

1.  A  complaint,  which  alleges  that 
defendant  while  Its  clay  bank  was  In 
a  dangerous  condition,  directed  the  de- 
ceased, who  had  no  knowledge  of  the 
danger,  to  work  at  the  foot  of  the  over- 
hanging bank,  the  deceased  relying  on 
defendant's  assurance  that  It  was  safe 
went  to  work  and  was  killed,  states  a 
cause  of  action:  Baccelli  v.  New  Eng- 
land Brick  Co..  138  App.  Div.  656;  122 
N.  Y.  Supp.  856. 

m.  An  allegation  of  the  complaint  that 
defendant  negligently  and  c  arelessly 
damaged  and  injured  certain  personal 
property  covered  by  the  lease  is  good, 
though  there  is  no  allegation  of  the 
condition  of  said  property  at  the  time 
of  its  delivery  to  the  defendant:  Brack- 
lee  Co.  V.  O'Connor,  67  Misc.  559;  122 
N.  Y.  Supp.  710. 

n.  Complaint  In  an  action  against  a 
city  to  recover  for  personal  injuries 
caused  by  a  defect  in  a  highway;  error 
to  dismiss  the  complaint:  Cohen  v.  City 
of  N.  Y.,  144  App.  Div.  678. 

o.  An  allegation  of  the  act  committed 
or  omitted  with  a  charge  that  it  was 
negligently  done  or  omitted,  is  suffi- 
cient: Hicks  V.  Serano,  74  Misc.  274. 

p.  In  an  action  to  recover  damftges 
for  personal  injuries,  an  allegation  in 
the  complaint  "  that  the  plaintiff  was 
caused  to  be  struck  by  the  said  pro- 
jectile by  reason  of  the  negligence  and 
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carelessness  of  this  defendant  "  is  insuffi- 
cient as  a  statement  of  facts  showing 
negligence:  Schleslnger  v.  Central  R. 
R.  Co.  of  New  Jersey,  74  Misc.  91. 

a.  A  complaint  merely  alleging  that 
one  deceased,  while  engaged  in  work 
required  of  him  under  his  employment, 
suffered  mortal  injuries  caused  solely 
by  the  negligence  of  <the  defendant  and 
of  the  person  intrusted  with  superinten- 
dence does  not  sta:e  a  cause  of  action: 
Pagnillo  V.  Mack  Paving  &  Construc- 
tion Co.,  142  App.  Dlv.  491;  127  N.  Y. 
Supp.  72. 

b.  Demurrer  to  complaint  in  an  ac- 
tion for  personal  injuries  alleging  ob- 
struction to  sidewalk:  Boehm  v.  Ham- 
mond &  Sloane,  Incorporated,  145  App. 
Div.  511. 

c.  Notice  of  actJon. — ^A  complaint  in 
an  action  against  the  City  of  New  York 
for  injury  to  i>ersonal  property  which 
falls  to  allege  the  filing  with  the  comp- 
troller of  a  notice  of  an  intention  to 
commence  the  action  or  facts  constitut- 
ing a  waiver  of  such  notice  is  fatally  de- 
fective: Watts  V.  City  of  New  York,  133 
App.  Div.  400;  117  N.  Y.  Supp.  612. 

d.  Note. — A  complaint  in  an  action 
on  a  promissory  note  payable  to  the  order 
of  the  maker,  which  does  not  allege  his 
endorsement  of  It.  is  demurrable:  Edel- 
man  v.  Rams,  58  Misc.  561;  109  N.  Y. 
Supp.  816. 

e.  Nuisance. — In  an  action  against 
a  municipality,  whose  charter  requires  it 
U)  abate  all  nuisances,  a  complaint 
irhich  sets  up  the  periodical  overflow  of 
a.  water-course,  that  it  has  been  declared 
by  statute  to  be  a  public  nuisance,  and 
that  the  city  has  been  authorized  to 
abate  it,  states  a  good  cause  of  action 
and  Is  not  demurrable:  White  v.  City  of 
Buffalo,  60  Misc.  611:  112  N.  Y.  Supp. 
485. 

f.  Objection. — An  objection  that  a 
bond  on  which  the  action  is  brought 
was  given  under  an  unconstitutional 
statute  must  be  taken  by  demurrer;  so 
with  the  objection  that  the  complaint 
does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action;  when  an  an- 
swer is  demurred  to  for  insufficiency 
the  demurrer  will  be  overruled  if  the 
complaint  fails  to  state  the  cause  of 
action:  Patti  v.  United  Surety  Co.,  61 
Misc.  445;    115  N.   Y.  Supp.   844. 

R.  Parties. — A  complaint  under 
$  26S3a  does  not  state  a  cause  of  ac- 
tion, if  it  fail  to  allege  that  all  inter- 
ested persons  have  been  made  parties, 
as  required  by  the  statute:  Early  v. 
Nase,  139  App.  Dlv.  736;  124  N.  Y. 
Supp.  293. 

h.  Partnership. — A  complaint  not  al- 
]egin«;  that  the  parties  were  engaged  in  a 
definite  business  in  which  they  were  to 
share  the  profits,  does  not  sufficiently 
allege  a  partnership:  Chappell  v.  Chap- 
pell.  125  App.  Div.  127;  109  N.  Y.  Supp. 
648. 


i  In  an  action  against  the  personal 
representatives  of  two  deceased  mem- 
bers of  the  law  firm  which  represented 
the  plaintiff  in  a  divorce  suit  and  the 
surviving  member  for  an  accounting  for 
moneys  received  in  a  fiduciary  capacity, 
plaintiff  need  not  allege  the  insolvency 
of  the  surviving  partner  or  that  she  has 
exhausted  her  remedy  against  him: 
Tiffany  v.  Hess,  67  Misc.  258;  122  N. 
Y.  Supp.  482. 

j.  Penalty. — What  is  a  sufficient 
statement  of  facts  to  entitle  plaintiff 
to  recover  a  penalty  under  the  Public 
Service  Commission's  Law  for  refusing 
to  give  plaintiff  a  street  railway  trans- 
fer: Lowenstein  v.  Int.  Ry.  Co.,  75 
Misc.  357. 

k.  In  an  action  to  recover  a  statutory 
penalty  a  pleading  Is  strictly  construed 
and  matters  should  be  alleged  with  the 
particularity  required  in  cases  of  an  in- 
dictment; a  complaint  to  recover  a  pen- 
alty for  allowing  a  dog  to  run  unmuz- 
zled during  a  quarantine,  fails  to  state 
a  cause  of  action  where  it  does  not  set 
forth  the  time  of  the  offense,  the  post- 
ing of  notices  or  the  boundary  and  ex- 
tent of  quarantined  district,  etc.: 
People  V.  Russ,  138  App.  Dlv.  433; 
122  N.  Y.  Supp.  790. 

1.  In  an  action  to  recover  the  penalty 
imposed  by  the  Insurance  Law  for 
failure  to  execute  and  deliver  the  bond 
prescribed  by  §  134,  the  complaint  need 
not  specify  the  particular  policies  of  in- 
surance which  the  company  has  Issued 
in  violation  of  the  law:  Fire  Depart- 
ment of  East  Rochester  v.  Barley,  73 
Misc.  628. 

m.  A  complaint  based  upon  a  viola- 
tion of  S  66  of  the  Stock  Corporation 
Law,  which  does  not  allege  any  loss 
to  have  been  sustained  thereby,  is  de- 
murrable: Agnelli  V.  Shatzin,  68  Misc. 
329;   123  X.  Y.  Supp.  797. 

n.  Portrait. — A  complaint  in  an  ac- 
tion under  chapter  132  of  1903  prohibiting 
a  newspaper  from  using  or  publishing  the 
portrait  of  a  person  without  his  consent 
is  insufficient  for  it  simply  alleges  that 
the  publication  of  the  plaintiff's  picture 
is  for  the  purpose  of  trade,  as  that  is  a 
conclusion  of  law:  Moser  v.  Press  Pub- 
lishing Company,  59  Misc.  78;  109  N.  Y. 
Supp.  963. 

o.  Practice. — Upon  the  trial  of  a  de- 
murrer to  a  complaint  on  the  ground 
that  it  fails  to  state  facts  sufficient  to 
constitute  a  cause  of  action,  where  an 
order  has  been  previously  made  in  the 
same  action  denying  plaintiff's  motion 
for  Judgment  on  the  pleadings  upon  the 
ground  of  the  insufficiency  of  the  com- 
plaint, the  demurrer  must  be  sustained: 
Aldrlch  V.  Newburgh  News  Printing  & 
Pub.  Co.,  70  Misc.  126;  128  N.  Y.  Supp. 
51. 

p.  Promissory  note. — A  demurrer 
does  not  lie  to  a  complaint  in  an  action 
upon  a  promissory  note  merely  because 
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the  copies  served  upon  the  defendant 
by  a  clerical  error  misstated  the  year 
in  which  the  note  was  made,  if  the  or- 
iginal complaint  stated  the  proper  date: 
Hall  V.  Marvin.  142  App.  Dlv.  75;  126 
N.  Y.  Supp.  206. 

a.  A  complaint  on  a  promissory  note, 
which  sets  forth  the  note,  alleges  that 
it  was  made  by  one  of  the  defendants, 
indorsed  by  the  other,  discounted  by 
the  plaintiff,  that  it  was  presented  at 
maturity,  was  not  paid  and  was  there- 
after protested,  and  further  alleges 
that  no  part  of  it  has  been  paid,  states 
a  good  cause  of  action:  Lafayette  Trust 
Co.  v.  Lacher,  139  App.  Dlv.  797;  124 
N.  Y.  Supp.  401. 

b.  Relief. — A  demurrer  to  a  com- 
plaint on  the  ground  that  it  does  not 
state  facts  sufficient  to  constitute  a 
cause  of  action  cannot  be  sustained 
simply  because  the  complaiu't  does  not 
demand  the  precise  judgment  to  which 
the  facts  alleged  would  entitle  the 
plaintiff:  Pearce  t.  Knapp,  71  Misc. 
324;   127  N.  Y.  Supp.  1100. 

c.  Replevin — A  complaint  in  replevin 
to  recover  property  seized  by  a  city  mar- 
shal on  execution  against  a  chattel  mort- 
gagor, alleging  that  plalntiflT  Is  the  owner 
and  entitled  to  possession,  should  not 
be  dismissed  for  failure  to  state  a  cause 
of  action,  because  it  also  alleges  plain- 
tiff became  the  owner  of  the  chattel  by 
assignment  from  the  mortgagee  after  the 
mortgagor's  default:  Donovan  v.  Stuber. 
130  App.  Div.  235;  114  N.  Y.  Supp.  593. 

d.  Sale. — Complaint  in  action  for 
goods  sold;  failure  to  state  cause  of  ac- 
tion: Fraser  v.  Staso  Mills,  143  App. 
Div.  520;   128  N.  Y.  Supp.  277. 

e.  Salesman. — A  complaint  which 
alleges  that  plaintiff  was  employed  by 
defendant  as  a  salesman;  that  defendant 
agreed  to  pay  him  a  commission  on  the 
sales  made  and  thirty-five  dollars  per 
week  up  to  January  1,  1910,  the  "con- 
tract to  hold  good  until  January  1, 
1910;"  that  plaintiff  has  performed  and 
is  performing  the  contract,  but  that  de- 
fendant has  failed  to  pay  him  the  thirty- 
five  dollars  for  a  number  of  weeks,  states 
a  cause  of  action:  Delmar  v.  Kinder  hook 
Knitting  Co.,  134  App.  Div.  558;  119 
N.  Y.  Supp.  705. 

f.  Separation. — ^The  complaint  in  an 
action  of  a  wife  suing  for  Judicial  separa- 
tion, held  to  state  a  cause  of  action  and 
entitle  the  plaintiff  to  alimony  and  coun- 
sel fees:  Mossa  v.  Mossa,  123  App.  Dlv. 
400;  107  N.  Y.  Supp.  1044. 

g.  Services — The  complaint  in  an  ac- 
tion to  recover  the  reasonable  value  of 
work,  labor  and  services  rendered  at  the 
defendant's  request  need  not  allege  that 
the  defendant  expressly  agreed  to  pay 
for  the  services  or  to  pay  a  specific  sum: 
Babcock  v.  Anson,  122  App.  Div.  73,  106 
N.  Y.  Supp.  642. 


h.  Slander. — A  complaint  In  an  ac- 
tion for  slander  does  not  state  a  cause 
of  action,  where  the  first  two  separate 
subdivisions  setting  out  the  slanderous 
words  does  not  allege  that  they  were 
spoken  in  the  presence  of  a  third  per- 
son: Deddrick  v.  Mallery,  143  App.  Div. 
819;    127  N.  Y.  Supp.  1023. 

i.  Specific  performance. — A  vendor's 
complaint  for  the  specific  performance 
of  a  contract  to  purchase  lands  is  not 
demurrable  because  of  a  failure  to  al- 
lege that  the  title  to  the  described  prem- 
ises was  approved  by  a  title  insurance 
company  as  provided  in  the  contract: 
Downs  V.  Lehman,  123  App.  Div.  11; 
107  N.  Y.  Supp.  329. 

j.  The  complaint  in  an  action  for 
specific  performance  of  a  contract  to 
convey  real  estate  need  not  allege  that 
plaintiff  has  not  an  adequate  remedy  at 
law;  to  sustain  a  demurrer  upon  the 
ground  that  the  complaint  fails  to  state 
facts  sufficient  to  constitute  a  cause  of 
action,  the  date  of  the  summons  or  veri- 
fication cannot  be  referred  to,  as 
neither  is  a  part  of  the  complaint: 
Belanewsky  v.  Gallaher,  55  Misc.  150; 
105  N.  Y.  Supp.  77. 

k.  A  complaint  in  a  suit  in  equity  to 
compel  the  specific  performance  of  a 
contract  whereby  an  agent  agreed  to 
transfer  his  agency  to  the  plaintiff,  held 
to  state  a  cause  of  aotion  in  equity: 
Kelsey  v.  Distler,  141  App.  Div.  80; 
125  N.  Y.  Supp.  602. 

1.  Stock — A  complaint  which  alleges 
a  transfer  by  plaintiff  of  certain  stock 
to  defendant  in  trust  for  the  benefit  of 
a  company  and  a  diversion  by  defendant 
of  such  stock,  the  agreement  being  fully 
executed  by  plaintiff  and  no  fraud  being 
alleged,  is  demurrable,  for  as  the  com- 
pany owns  the  beneficial  interest  in  the 
deposited  stock,  the  right  to  enforce  the 
agreement  or  call  the  trustee  to  account 
rests  primarily  in  It:  Parmenter  v. 
Homans,  125  App.  Div.  399;  109  N.  Y. 
Supp.  800. 

m.  Stockholder — The  complaint  in  an 
action  by  a  stockholder  to  enforce  a 
claim  of  the  corporation  should  state 
such  facts  as  would  be  proper  in  case 
the  corporation  had  brought  the  action, 
and  also  such  facts  as  show  that  plain- 
tiff is  entitled  to  commence  the  action 
in  place  of  the  corporation:  Cummings 
V.  Brown,  122  App.  Div.  505;  107  N.  Y. 
Supp.  498. 

n.  Action  by  stockholder  against  for- 
eign corporation  declaring  illegal  divi- 
dend; allegations  not  stating  cause  of 
action:  Ottinger  v.  Bennett,  144  App. 
Dlv.  525. 

o.  Street  number. — A  demurrer  can- 
not be  sustained  for  'the  omission  of 
the  street  number  of  the  property  in- 
tended to  be  affected  by  a  notice  of 
lien,  where  it  does  not  appear  from  the 
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complaint  that  the  property  has  a  street 
number:  Krauss  v.  Burnett,  73  Misc. 
428. 

a.  SuiDclency. — Where  the  plaintiff 
demurs  to  a  defense  the  defendant  may 
attack  the  sufKciency  of  the  complaint: 
Vulcan  Iron  Works  v.  Pittsburg-Easter 
Co.,   144  App.  Dlv.  827. 

b.  Demurrers  to  the  compTaint  on 
the  grounds  that  it  does  not  allege 
facts  sufficient  to  constitute  a  cause  of 
action;  that  causes  of  action  have  been 
improperly  united  and  that  there  is  a 
misjoinder  of  parties  plaintiff  are  prop- 
erly overruled:  Burns  v.  N.,  L.  &  O. 
Power  Co.,  145  App.  Dlv.   280. 

c.  Supplemental  complaint. — ^No  sep- 
arate demurrer  lies  to  a  supplemental 
complaint  not  served  in  the  place  of  an 
amended  complaint,  but  merely  al- 
leging a  conclusive  adjudication  of  the 
issues  since  the  commencement  of  the 
action:  Bilder  v.  Ellis,  148  App.  Div. 
647. 

d.  Syndicate — A  complaint  seeking  a 
personal  recovery  against  the  managers 
of  a  syndicate  fails  to  state  a  cause  of 
action,  when  it  appears  upon  its  face 
that  the  plaintiff  was  contracting  with 
agents  of  a  disclosed  principal  and  that 
the  defendants  were  not  personally  li- 
able upon  the  contract  alleged:  Jones  v. 
Gould,  123  App.  Div.  236;  108  N.  Y. 
Supp.  31. 

e.  Taxpaver's  action. — A  taxpayer 
cannot  maintain  an  action  In  equity 
against  a  public  officer  and  the  surety 
upon  his  bond  for  an  accounting;  the 
taxpayer's  right  of  action  against  the 
surety  Is  a  substltutod  one  brought  by 
the  county  against  the  surety:  Gray  v. 
Black,  59  Misc.  563;   111   N.  Y.  Supp.  718. 

f.  Tenant. — A  complaint  against  a 
tenant  which  does  not  allege  that  any 
particular  sum  was  due  when  the  plain- 
tiff abandoned  the  work,  or  any  facts 
from  which  It  can  be  seen  that  any  sum 
was  then  due  and  unpaiid,  but  merely 
states  as  a  conclusion  that  the  tenant 
failed  to  pay  sums  due,  states  no  cause 
of  action  against  the  tenant,  for  the 
abandonment  of  the  work  is  not  justi- 
fied: Mitchell  V.  Dunmore  Realty  Co., 
126  App.  Div.  829;  111  N.  Y.  Supp.  322. 

K.  Testing  complaint. — The  well-set- 
tled rule  of  testing  a  complaint  on  de- 
murrer for  insufficiency  requires  the 
complaint  to  be  upheld  if  it  states  facts 
sufficient  to  constitute  a  cause  of  ac- 
tior.  and  it  makes  no  difference  whether 
the  plaintiff's  theory  in  framing  his 
pleading  was  to  set  up  a  cause  of  action 
in  tort  or  «r  contractu:  Dresser  v.  Mer- 
cantile Trust  Co.,  124  App.  Div.  891; 
108  N.  Y.  Supp.  577. 

h.  Title. — A  complaint  seeking  to 
foreclose  a  mortgage  which  alleges  that 
the  mortgagee  died  at  a  specified  date 
leaving  one  H.  her  only  heir  at  law  and 


next  of  kin,  who  became  the  owner  of 
said  mortgage  "  by  inheritance,"  and 
that  the  said  H.  died  leaving  a  will  duly 
admitted  to  probate,  by  which  he  be- 
queathed said  mortgage  to  a  person 
named  as  executrix,  who  assigned  the 
same  to  the  plaintiff,  sufficiently  states 
the  plaintiff's  title  although  the  use  of 
the  word  "inheritance"  be  inartificial: 
Ward  V.  Bronson,  126  App.  Dlv.  508; 
110  N.  Y.  Supp.  335. 

i  Trespass. — A  complaint  in  an  ac- 
tion of  trespass  against  a  railroad  com- 
pany based  wholly  upon  the  theory  that 
defendant's  acts  were  inherently 
wrongful  and  not  upon  any  claim  of 
negligence  in  the  construction  or  main- 
tenance of  the  works  which  defendant 
erected,  is  insufficient:  Allerton  v.  New 
Lork,  L.  &  W.  R.  Co.,  199  N.  Y.  489. 

j.  Trustee. — Where  the  complaint  in 
an  action  against  persons  individually 
and  as  executors  and  trustees  under  a  will 
alleges  only  that  plaintiff's  mother,  who 
was  also  the  mother  of  the  defendants 
and  their  testator,  agreed  with  plaintiff 
that,  If  she  would  convey  to  her  a  cer- 
tain interest  in  the  father's  estate,  she, 
the  mother,  would  "  preserve  ana  re- 
tain "  it  '*  in  trust,"  and  upon  her 
death  would  give  back  to  the  plaintiff 
said  interest,  it  is  demurrable  as  not 
stating  a  cause  of  action  against  the  de- 
fendants in  their  alleged  capacity  as 
trustees:  Williams  v.  Fischlein,  144 
App.  Dlv.   244. 

k.  Unnecessary  matter. — ^Where  the 
allegations  of  a  complaint  entitle  the 
plaintiff  to  some  relief  and  the  relief  de- 
manded is  in  harmony  with  the  allega- 
tions, the  pleading  is  not  demurrable  as 
failing  to  state  a  cause  of  action  merely 
because  it  contains  unnecessary  and  ir- 
relevant matter  and  demands  judgment 
for  more  than  the  facts  warrant:  Sisson 
V.  Bassett,  134  App.  Div.  53;  118  N.  Y. 
Supp.  664. 

1.  XTsnry. — A  complaint  in  a  suit  for 
the  cancellation  of  an  agreement  to 
make  a  loan  upon  the  ground  that  the 
same  was  usurious  and  void,  fails  to 
state  a  cause  of  action  where  in  sub- 
stance it  merely  alleges  that  the  de- 
fendant having  agreed  to  make  a  loan 
of  a  certain  amount  at  six  per  cent,  in- 
terest to  be  paid  in  certain  installments, 
paid  an  amount  less  than  the  agreed 
Installments  but  accepted  a  receipt  for 
the  full  amount  thereof:  Von  Haus  v. 
Soule,   146  App.  Div.  731. 

m.  Validity  of  probate. — A  complaint 
in  an  action  under  §  2653a  to  determine 
the  validity  of  the  probate  of  a  will, 
which  fails  to  allege  that  the  parties, 
other  than  the  husband,  are  the  only 
next  of  kin  and  heirs  at  law  of  the  de- 
ceased, and  that  deceased  died  possessed 
of  real  or  personal  property,  does  not 
state    facts    sufficient    to    constitute    a 
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cause  of  action:   Wood  v.   Fagan,   126 
App.  Div.  581;   110  N.  Y.  Supp.  938. 

a.  Waiver. — Where  a  defect  of  parties 
defendant  appears  on  the  face  of  the 
complaint,  but  no  demurrer  is  made, 
and  no  objection  is  not  taken  by  an- 
swer, it  is  waived  and  a  motion  for 
Judgment  on  the  pleadings  on  the  ground 
that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action 
because  of  a  defect  of  parties  defendant 
should  be  denied:  Wallace  v.  Bouvier, 
141  App.  Div.  525;  126  N.  Y.  Supp. 
440. 

b.  Waiver  of  condition. — ^Where  It 
was  agreed  that  plaintiff  should  be  paid 
an  additional  sum  if  plaintiff  refrained 
from  the  use  of  intoxit^ating  liquors 
while  doing  certain  literary  work,  and 
he  did  not.  but  demanded  the  whole 
amount,  setting  up  a  waiver  of  the  con- 
dition. Held:  an  allegation  that  defend- 
ant, with  knowledge  of  the  breach,  rep 
resented  to  plaintiff  that  he  would  re- 
ceive the  full  amount,  sets  up  express 
waiver  and  is  sufficient  on  demurrer.  A 
demurrer  not  only  admits  the  truth  of 
the  allegations  of  the  complaint,  but  also 
all  that  can  by  reasonable  intendment  be 
implied  therefrom:  Clark  v.  West,  193 
N.  Y.  349;  rev'g  125  App.  Div.  654;  110 
N.  Y.  Supp.  110. 

c.  Warranty. — A  cause  of  action  is 
stated   whenever    the    requisite    allega- 


tions can  be  fairly  gathered  from  all 
the  averments,  although  the  facts  are 
Imperfectly  or  argumentatlvely  averred; 
complaint  held  to  state  a  cause  of  action 
for  the  breath  of  an  implied  warranty. 
Heath  Dry  Gas  Co.  v.  Hurd,  124  App. 
Div.  68;  108  N.  Y.  Supp.  410. 

d.  Waste. — A  complaint  which  in 
substance  alleges  that  after  the  execu- 
tion and  delivery  of  a  mortgage,  the  de- 
fendant, a  third  person,  knowing  that 
the  mortgage  was  unpaid,  entered  upon 
the  lands  and  committed  waste  with  an 
intention  to  diminish  the  security  and 
that  the  plaintiff  cannot  collect  a  de- 
ficiency judgment  from  the  mortgagors, 
who  were  insolvent  to  the  knowledge  of 
the  defendant,  states  a  cause  of  action: 
Morgan  v.  Waters,  122  App.  Div.  340; 
106  N.  Y.  Supp.  882. 

e.  Will. — In  an  action  to  test  the 
validity  of  a  will  and  its  probate,  an 
executor,  who  is  also  a  legatee,  should 
be  made  a  party  individually  as  well 
as  in  his  capacity  as  executor;  the  com- 
plaint in  such  action  is  demurrable  on 
the  ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  ac- 
tion, if  it  allege  merely  that  certain 
persons  made  parties  "  are  the  only  per- 
sons entitled  to  any  part  of  the  estate  ": 
Bruner  v.  Torrey,  141  App.  Div.  838; 
125  N.  Y.  Supp.  915. 


§  492.    Demurrer  to  all  or  part  of  the  complaint;  demurrer  to  part, 
arxl  answer  to  part. 


f.  Separate  causes. — A  defendant 
cannot  at  the  same  time  interpose  both 
a  demurrer  and  an  answer  to  the  same 
complaint,  except  that  where  more  than 
one  cause  of  action  is  stated  he  may 
demur  to  one  and  answer  the  other; 
where,    a    defendant    has    answered    he 


cannot  Interpose  a  demurrer  as  such, 
although  he  may  move  at  trial  for  a 
dismissal  of  the  complaint  on  the 
ground  that  it  does  not  state  a  cause  of 
action:  Crowley  v.  La  Brake,  147  App. 
Div.   389. 


§  493.    Defendant  may  demur  to  reply. 


g.  Assignment. — A  reply,  by  which 
plaintiff  seeks  to  nullify  a  later  assign- 
ment by  alleging  that  it  was  obtained 
by  fraud,  is  insufficient  which  does  not 
allege  the  defendant  intended  any  fraud 
or  that  plaintiff  was  Induced  thereby: 
Cox  V.  Stillman,  59  Misc.  248;  112  N.  Y. 
Supp.  328. 

h.  Ejectment. — A  demurrer  reaches 
the  first  bad  pleading;  a  demurrer  to  a 
reply  in  an  ejectment  suit  cannot  be 
sustained  where  the  answer  setting  up 
title  in  defendants  is  defective  in  fail- 
ing to  allege  that  the  person  claimed  to 
be  the  source  of  defendants'  title  was 
ever  seized  or  possessed  of  the  premises 
in  suit:  Iiewis  v.  Ryan,  55  Misc.  408; 
106  N.  Y.  Supp.  646;  rev'd  123  App. 
Div.  497;  108  N.  Y.  Supp.  274. 


i.  In  an  action  for  ejectment,  a  reply 
which  admits  the  title,  but  alleges  that 
the  defendant's  predecessor  was  incom- 
petent, is  demurrable,  in  the  absence  of 
allegations  that  he  had  been  judicially 
declared  to  be  a  lunatic:  Lewis  v.  Ryan, 
123  App.  Div.  497;  108  N.  Y.  Supp. 
274. 

j.  Practice. — If  a  separate  defense  Is 
insufficient  in  law  it  Is  proper,  when  it 
has  not  been  demurred  to.  to  object  to 
it  at  the  trial  and  to  move  for  its  dis- 
missal: Ampersand  Hotel  Co.  v.  Home 
Ins.  Co..  198   N.  Y.  495. 

k.  Where  a  defendant  demurs  to  a 
reply  the  plaintiff  may  attack  the  suffi- 
ciency of  counterclaims  to  which  tlie  re- 
ply is  made:  Klauck  v.  Federal  Insurance 
Co..  131  App.  Div.  519;  115  N.  Y.  Supp. 
1049. 
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§  494.    When  plaintiff  may  denfiur  ta  answer. 


a.  Admission  of  service. — Where  a 
demurrer  to  an  answer  is  served  by  mail 
and  the  defendant's  attorney  admits  ser- 
vice in  writing,  the  admission  is  to  be 
construed  as  an  admission  of  service  by 
mail,  if  it  contains  nothing  to  the  con- 
trary: Corning  Cut  Glass  Co.  v.  Irons,  64 
Misc.  469;  118  N.  Y.  Supp.  586. 

b.  Affirmative  defenses. — A  plaintiff 
is  not  bound  to  demur  to  affirmative  de- 
fenses on  the  ground  of  insufficiency,  but 
can  raise  the  question  at  the  trial,  be- 
cause a  defendant  is  bound  to  plead  what 
be  is  compelled  to  prove  as  a  defense: 
Eppley  V.  Kennedy,  131  App.  Div.  1;  115 
N.  Y.  Supp.  360. 

c.  Where  an  answer  contains  no 
denials,  although  it  contains  a  good 
affirmative  defense,  it  is  insufficient: 
Banzer  v.  Richter,  68  Misc.  192;  123 
N.  Y.  Supp.  678. 

d.  Bond. — In  an  action  on  a  bond,  a 
defense  that  said  bond  was  secured  by 
a  mortgage  which  defendant's  grantees 
paid  when  due  is  good,  although  there 
be  no  allegation  as  to  whom  payment 
was  made;  where  a  defendant  repeats 
by  specific  reference  all  the  allegations 
of  a  good  defense  in  four  other  separate 
defenses  the  sufficiency  of  the  new  mat- 
ter alleged  cannot  be  tested  by  demur- 
rer: Wiener  v.  Boehm,  126  App.  Div. 
703;  111  N.  Y.  Supp.  126. 

e.  Breach  of  contract. — Where  an 
answer  in  an  action  for  damages,  in- 
ducing employees  of  plaintiff  to  break 
their  alleged  contracts  of  employment, 
sets  up  a  separate  defense  as  to  one  of 
snch  employees,  and  pleads  the  same 
as  a  complete,  and  not  a  partial  defense, 
it  is  insufficient  on  demurrer:  De  Jong 
V.  Behrman  Co.,  148  App.  Div.  37. 

f.  Ck)mplaint. — ^A  demurrer  to  an  an- 
swer will  be  overruled  when  the  com- 
plaint does  not  state  a  cause  of  action: 
Peerrot  v.  Mount  Morris  Bank,  120 
App.  Div.  247;  104  N.  Y.  Supp.  1045. 

f^.  On  demurrer  to  the  answer,  the 
defendant  may  properly  attack  the  suffi- 
ciency of  the  complaint;  where  the  com- 
plaint does  not  state  a  good  cause  of 
action  the  demurrer  will  be  overruled: 
Heath  Dry  Gas  Co.  v.  Hurd,  193  N.  Y. 
255;  rev'g  124  App.  Div.  68;  108  N. 
Y.  Supp.   410. 

h.  Complaint  sufficiency. — On  a  de- 
murrer to  an  answer,  the  defendant  may 
attack  the  sufficiency  of  the  complaint 
as  if  he  had  demurred  thereto:  Holland 
V.  Grote.  125  App.  Div.  413;  109  N.  Y. 
Supp.    787. 

i.  Contract. — An  answer  with  a  let- 
ter attached,  which  sets  out  a  contract 
as  a  defense  is  not  demurrable  If  all  the 
elements  of  the  contract  can  be  gathered 
from  the  letter  and  answer  taken  to- 
gether: Czerney  v.  Hass,  144  App.  Div. 
430. 


j  Corporate  contract. — In  an  action 
against  a  corporation  for  the  breach  of 
its  contract,  the  mere  fact  that  the 
plaintiff,  with  whom  the  contract  is  al- 
leged to  have  been  made,  was  at  the 
time  one  of  the  defendant's  directors  is 
not  a  defense;  an  allegation  "  that 
therefore  the  said  contract  was  illegal 
and  cannot  be  enforced  by  the  plaintiff" 
is  a  conclusion  of  law  and  not  a  state- 
ment of  fact:  Bonnoh  v.  67th  Street 
Atelier  Building,  55  Misc.  222;  105  N. 
Y.  Supp.  155. 

k.  Defense. — A  defendant  cannot 
reallege  as  a  partial  defense  matter  con- 
stituting a  complete  defense  and  pre- 
viously alleged  as  such;  the  partial  de- 
fense is  subject  to  demurrer:  Shattuck 
V.  Guardian  Trust  Co.,  125  App.  Div. 
431;  109  N.  Y.  Supp.  862. 

\.  Although  the  demurrer  to  a  de- 
fense has  been  sustained,  where  the 
facts  alleged  have  been  made  part  of 
other  defenses.  Including  additional 
matter,  they  may  be  considered  on  a 
demurrer  to  such  other  defenses: 
Wlialen  v.  Union  Bag  &  Paper  Co.,  130 
App.  Div.   313;   114   N.  Y.  Supp   220. 

m.  Upon  a  demurrer  to  a  defense,  the 
defendant  may  attack  the  sufficiency  of 
the  complaint;  in  an  action  by  a  re- 
ceiver alleging  that  the  cashier  of  the 
bank  drew  a  cashier's  check  and  paid 
it  to  defendant  on  his  individual  ac- 
count, and  that  defendant  knew  such 
money  belonged  to  the  bank,  it  is  no 
defense  to  allege  a  former  action  against 
the  officers  and  directors  of  the  bank,  for 
negligence  in  giving  the  cashier  complete 
control,  when  they  knew  he  was  dis- 
honest: Davenport  v.  Walker,  132  App. 
Div.  96;  116  N.  Y.  Supp.  411. 

n.  Where  a  defense  Is  demurred  to  as 
a  whole,  it  must  be  considered  as  such, 
but  if  it  contain  any  matter  which  is  rel- 
evant as  a  defense,  the  demurrer  will 
be  overruled:  Klaw  v.  N.  Y.  Press  Co., 
Limited,  144  App.  Div.  501. 

o.  Demurrer  to  portion. — ^A  demur- 
rer may  be  taken  to  a  portion  of  an 
answer  on  the  ground  that  it  fails  to 
state  a  good  defense:  Ullman  v.  Tanner, 
127  App.  Div.  808;  111  N.  Y.  Supp.  844. 

p.  Discrimination. — ^Where  a  com- 
plaint alleges  unlawful  discrimination 
by  a  water  supply  company,  and  the 
company  answers  that  sum  charged  is 
reasonable,  such  answer  is  not  demurr- 
able: People  V.  Albion  Water  Works 
Co..  140  App.  Div.  646;  125  N.  Y.  Supp. 
589. 

q.  Effect. — Where  no  appeal  has 
been  taken  from  a  judgment  sustaining 
a  demurrer  to  a  defense,  evidence  in  sup- 
port of  the  defense  is  inadmissible  on  a 
subsequent  trial,  and  if  it  has  been  im- 
properly rec'eived  it  will  be  ignored  by 
the  appellate  court:  St.  Stephen's  Church 
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Y.  Church  of  Transfiguration,   130  App. 
Div.  166;  114  N.  Y.  Supp.  623. 

a.  Equity. — An  allegation.  In  an  an- 
swer in  a  suit  in  equity  that  plaintiff 
has  an  adequate  remedy  at  law,  with- 
out setting  forth  facts  to  support  it, 
merely  states  a  legal  conclusion,  and 
Is  insufficient  on  demurrer  if  the  com- 
plaint sets  forth  facts  showing  a  cause 
of  action  in  equity;  a  demurrer  searches 
the  record,  and  a  demurrer  to  a  bad 
answer  cannot  prevail  if  the  complaint 
be  not  good:  Schiefer  v.  Freygang,  125 
App.  Div.  498;   109  N.  Y.  Supp.  848. 

b.  Foredosure. — A  separate  defense 
alleging  that  the  coneideratlon  for  the 
plaintiff's  assignment  failed,  unaccom- 
panied by  any  aHegation  showing  that 
the  defendant  had  any  interest  in  that 
question,  is  subject  to  demurrer:  Biedler 
V.  Malcolm,  121  App.  Div.  145;  105 
N.  Y.  Supp.  507. 

c.  Fraud. — It  is  a  good  defense  to  an 
action  on  a  policy  insuring  the  fidelity  of 
bank  employees  to  allege  that  the  policy 
was  issued  on  the  faith  of  a  false  state- 
ment signed  by  the  bank  or  its  agent, 
one  G.,  who  was  authorized  by  the  bank 
to  sign  the  same,  and  that  his  authority 
to  sign  was  obtained  as  part  of  the  duties 
imposed  upon  him  as  cashier;  the  defense 
is  not  demurrable  on  the  theory  that  the 
false  statement  is  alleged  to  have  been 
made  by  the  cashier  individually,  rather 
than  by  the  bank  through  his  agency: 
Stapleton  Nat.  Bank  v.  U.  S.  Fidelity  & 
Guaranty  Co.,  131  App.  Div.  157;  116 
N.  Y.  Supp.  372. 

d.  A  demurrer  will  He  to  an 
answer,  in  an  action  for  damages,  suf- 
fered by  reason  of  the  false  representa- 
tions of  a  landlord,  and  the  concealment 
of  the  real  condition  of  the  premises 
rented,  which  sets  up  as  a  defense  an 
agreement  entered  into  by  reason  of  said 
representations,  that  defendant  should 
not  be  liable  for  damages  caused  by  or 
arising  from  any  source  whatsoever  in  or 
about  the  premises:  Blumenfeld  v. 
Wagner,  63  Misc.  69;  116  N.  Y.  Supp. 
500. 

e.  In  an  action  to  recover  damages 
for  fraud  and  deceit  in  the  sale  of 
stocks,  the  answer  alleged  that  after 
the  sale  plaintiff  with  full  knowledge  of 
the  facts  "  elected  to  and  did  ratify  and 
affirm  his  purchase  "  and  has  ever  since 
retained  the  stock,  held  demurrable  as 
ratification  of  a  contract  is  not  a  bar 
to  action  for  fraud:  Potts  v.  Lambie, 
138  App.  Div.  144;  122  N.  Y.  Supp. 
935. 

f.  Immaterial  allegations — Although 
a  separate  defense  contain  immaterial 
allegations,  it  is  not  subject  to  demur- 
rer, if  it  repeat  and  incorporate  another 
separate  defense  which  is  sufficient;  the 
remedy  is  to  move  to  strike  out  the  im- 
proper allegations:  Strauss  v.  St.  Liouis 


/County  Bank.   126   App.  Div.   647;   111 
N.  Y.  Supp.  130. 

g.  Judgment. — When  an  interlocu- 
tory Judgment  overruling  a  demurrer  to 
the  answer  has  been  entered  without 
leave  to  withdraw  the  same  and  is  still 
on  record  and  the  case  is  brought  to 
trial,  the  defendant  is  entitled  to  judg- 
ment on  the  pleadings:  Thistle  v.  Jones, 
123  App.  Div.  40;  107  N.  Y.  Supp.  840. 

h  liibel. — The  naked  allegation  of 
the  belief  in  the  truth  of  a  libelous 
charge,  is  insufficient  to  constitute  a  de- 
fense in  mitigation  of  damages  to  an 
action  for  libel:  Hearst  v.  Ridder,  71 
Misc.  18;  129  N.  Y.  Supp.  1098. 

i.  Sufficiency  of  defenses  in  action 
for  libel:  Hearst  v.  Staats  Zeitung,  71 
Misc.  7;  129  N.  Y.  Supp.  1089. 

j.  Action  for  libel  brought  by  an  at- 
torney at  law  on  a  publication  charging 
him  with  ignorance  of  his  profession, — 
demurrer  to  answer  setting  up  misman- 
agement in  a  particular  case:  Josephson 
v.  Musical  Courier  Co.,  146  App.  Div. 
20. 

k.  Where  the  facts,  alleged  in  a  sepa- 
rate defense  to  an  action  for  libel  do 
not  constitute  a  complete  defense,  but 
do  constitute  a  partial  defense,  a  de- 
murrer upon  the  ground  that  the  de- 
fense is  insufficient  in  law  upon  its  face 
cannot  be  sustained:  Bergstrom  v.  Com- 
mercial  Adv.  Ass.,    147   App.  Div.   774. 

1.  Where  defendant  is  charged,  not 
with  having  published  or  circulated  an 
alleged  libel,  but  only  with  having  pre- 
pared an  interview  with  a  view  to  its 
publication,  a  defense  pleading  justifi- 
cation is  not  rendered  demurrable,  be- 
cause it  is  alleged  therein  that  the 
article  was  "  never  published  or  circu- 
lated by  this  defendant":  Robinson  v. 
Battle,  14  8  App.  Div.  230. 

m.  Mandamus. — Demurrer  to  a  par- 
tial defense  overruled  in  a  proceeding 
by  mandamus  against  officers  of  a  pri- 
vate water  company:  People  ex  rel.  Pel- 
ham  Manor  v.  N.  R.  W.  Co.,  58  Misc. 
287;  110  N.  Y.  Supp.  1089. 

n.  New  matter. — Where  a  defense 
consisting  of  new  matter  is  interposed 
the  plaintiff  may  either  demur  or  rest 
upon  the  provisions  of  the  Code  that  th« 
defense  is  deemed  to  be  controverted: 
Continental  Securities  Co.  v.  Belmont, 
72  Misc.   94. 

o.  Overruled. — ^Where  the  separate 
defenses  of  two  defendants  are  of  the 
same  nature  as  those  of  other  defend- 
ants, which  have  been  sustained  upon 
demurrer,  a  demurrer  thereto  will  be 
overruled:  Wiener  v.  Mayer,  126  App. 
Div.  708;  111  N.  Y.  Supp.  132. 

p.  Reiteration. — Where,  in  the  state- 
ment of  a  separate  defense,  the  defend- 
ant intended  to  refer  to  and  reiterate 
the  allegations  contained  In  previous 
paragraphs  of  his  answer,  but  by  mia- 
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take  referred  to  them  as  paragraphs  of 
*'  this  amended  complaint,"  a  demurrer 
to  the  answer  for  insufficiency  must  be 
sustained:  Aetna  Life  Ins.  Co.  y.  North 
Star  Mines  Co.,  55  Misc.  402;  106  N.  T. 
Supp.  545. 

a.  Remedy  at  law. — Where  the  com- 
plaint shows  substantial  facts  rendering 
necessary  a  resort  to  equity,  a  demurrer 
will  lie  to  an  answer  which  alleges  that 
"the  plaintiff  has  an  adequate  and  com- 
plete remedy  at  law/'  but  does  not  al- 
lege additional  facts  showing  a  resort  to 
equity  unnecessary:  Holland  v.  Grote, 
193  X.  Y.  262;  modf'g  125  App.  Div. 
413;    109  N.  Y.   Supp.   787. 

b.  Replevin. — Replevin  is  a  posses- 
sory action,  and  a  counterclaim  for  dam- 
ages can  neither  diminish  nor  defeat  a 
claim  for  the  recovery  of  specific  chat- 
tels; an  answer  setting  up  such  counter- 
claim is  demurrable  for  insufficiency: 
Spaus  V.  Stolwein,  75  Misc.  1. 

c.  Separate  defense. — ^Where  the 
court  sustains  a  demurrer  to  a  second 
separate  defense  with  leave  to  plead  over, 
the  defendant  is  only  entitled  to  amend 
the  portion  demurred  to;  where  the  time 
to  amend  as  of  course  has  expired,  the 
new  pleading  should  contain  the  allega- 
tions of  the  former  pleading  not  attacked 
together  with  such  amendments  to  the 
portions  held  to  be  insufficient  as  the  de- 
fendant desires  to  make:  Mann  v.  Press 
Pub.  Co..  135  App.  Div.  361;  120  N.  Y. 
Supp.   534. 

d.  A  demurrer  to  any  part  of  an 
original  answer  after  the  service  of  an 
amended  answer  is  unauthorized,  but  will 
stand  as  a  challenge  to  the  corresponding 
defense  in  the  amended  answer:  Standard 
Sewing  Machine  Co.  v.  Kattell,  132  App. 
Div.  539;  117  N.  Y.  Supp.  32. 

e.  Slander — In  an  action  for  slander, 
facts  showing  provocation  are  good  as 
a  partial  defense;  but  a  demurrer  will 
be  sustained  to  an  allegation  of  facts 
neither  provocative  nor  brought  to  the 
defendant's  knowledge  before  the  slan- 
der: although  demurrers  to  various  de- 
fenses have  been  sustained,  an  amend- 


ment should  be  conditioned  on  the  pay* 
ment  of  a  single  bill  of  costs:  Andrus 
V.  Harris.  126  App.  Div.  564;  110  N, 
Y.  Supp.  819. 

f.  Statute  of  limitations. — A  plain- 
tiff guilty  of  duplicity  in  pleading  can- 
not avoid  the  defense  of  the  statute  of 
limitations  to  actions  for  negligence  on 
the  ground  that  she  also  characterized 
her  action  as  one  for  a  nuisance:  Mc- 
Cluskey  v.  Wile,  144  App.  Div.   470. 

g.  Where  a  complaint  is  sufficient  to 
sustain  a  Judgment  In  either  nuisance 
or  negligence,  an  aswer  setting  up  the 
three  year  statute  of  limitiations  to  the 
whole  complaint  is  demurrable:  Mc- 
Cluskey  v.  Wile,  70  Misc.  135;  128  N. 
Y.  Supp.  190. 

h.  In  an  action  to  recover  money  lost 
at  play,  it  is  a  good  defense  that  the 
cause  of  action  did  not  accrue  within 
three  calendar  months  before  the  ac- 
tion was  commenced:  Wilkenfeld  v. 
Attic  Club,  74  Misc.  543. 

i.  Stockholders. — Where,  in  a  suit 
by  the  owner  of  corporate  stock  on 
his  own  behalf  and  on  behalf  of  other 
stockholders  to  protect  their  interest  in 
the  corporate  property,  the  answer  ol 
two  defendants,  who  had  been  allowed 
to  intervene,  sets  up  an  alleged  lien  on 
plaintiff's  stock  as  a  counterclaim  and 
does  not  ask  for  a  dismissal  of  the  com- 
plaint but  for  judgment  on  the  counter- 
claim, it  is  demurrable:  Baum  v.  Spor- 
borg,  146  App.  Div.  537. 

j.  Sufficiency. — ^Where  the  plaintiff 
demurs  to  a  defense  the  defendant  may 
attack  the  sufficiency  of  the  complaint: 
Vulcan  Iron  Works  v.  Pittsburg-Eastern 
Co.,  144  App.  Div.  827. 

k.  Withdrawal. — ^Where  a  demurrer 
to  a  separate  and  distinct  defense  to 
the  entire  cause  of  action  alleged  in  the 
complaint  having  been  overruled,  the 
plaintiff  does  not  withdraw  the 
same  but  goes  to  trial,  the  complaint 
should  be  dismissed:  Mills  Power  Co.  y 
Mohawk  Hydro-Electric  Co.,  143  App. 
Div.  890;  128  N.  Y.  Supp.  810. 


§  495.    Demurrer  to  counterclaim,  when  defendant  demands  an 
affirmative  judgment. 


1.  Denials. — So  long  as  denials  of' 
material  allegations  of  a  complaint  are 
suffered  to  remain  in  a  defense  thereto,  a 
demurrer  to  new  matter  therein  pleaded 
will  not  lie,  in  advance  of  a  motion  to 
strike  out  the  denials,  though  the  new 
matter  by  itself  constitutes  no  defense:* 
Barber  v.  Davidson,  62  Misc.  552;  115 
N.  Y.  Sopp.  819. 

m.  If  the  facts  alleged  do  not  consti- 
tute a  proper  counterclaim,  the  remedy  is 
by  demurrer;  they  cannot  be  stricken  out 
on  an   order  to  show  cause:  Arnold  v 


Arnold,  134  App.  Div.  758;  119  N.  Y, 
Supp.  451. 

n.  A  failure  to  demur  or  reply  to  a 
counterclaim  is  an  admission  of  the  alle- 
gations therein,  but  not  an  admission 
that  it  is  properly  interposed:  Van  v. 
Madden,  132  App.  Div.  535;  116  N.  Y. 
Sr.pD.  1115. 

o.  Judgment — Allegations  that  plain- 
tiffs do  not  own  a  Judgment  but 
have  assigned  it  to  a  third  person,  cou- 
pled with  a  prayer  for  Its  oancellation, 
do  not  constitute  a  counterclaim;   and, 
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y.  Church  of  Transfiguration,   130  App. 
Div.  166;  114  N.  Y.  Supp.  623. 

a.  Equity. — An  allegation,  in  an  an- 
swer in  a  suit  in  equity  that  plaintiff 
has  an  adequate  remedy  at  law,  with- 
out setting  forth  facts  to  support  it, 
merely  states  a  legal  conclusion,  and 
is  insufficient  on  demurrer  if  the  com- 
plaint sets  forth  facts  showing  a  cause 
of  action  in  equity;  a  demurrer  searches 
the  record,  and  a  demurrer  to  a  bad 
answer  cannot  prevail  if  the  complaint 
be  not  good:  Schiefer  v.  Freygang,  125 
App.  Div.  498;   109  N.  Y.  Supp.  848. 

b.  Foredosure. — A  separate  defense 
alleging  that  the  consideration  for  the 
plaintiff's  assignment  failed,  unaccom- 
panied by  any  aHegation  showing  that 
the  defendant  had  any  interest  in  that 
question,  is  subject  to  demurrer:  Biedler 
V.  Malcolm,  121  App.  Div.  145;  105 
N.  Y.  Supp.  507. 

c.  Fraud. — It  is  a  good  defense  to  an 
action  on  a  policy  insuring  the  fidelity  of 
bank  employees  to  allege  that  the  policy 
wa.s  issued  on  the  faith  of  a  false  state- 
ment signed  by  the  bank  or  its  agent, 
one  G.,  who  was  authorized  by  the  bank 
to  sign  the  same,  and  that  his  authority 
to  sign  was  obtained  as  part  of  the  duties 
imposed  upon  him  as  cashier;  the  defense 
is  not  demurrable  on  the  theory  that  the 
false  statement  is  alleged  to  have  been 
made  by  the  cashier  individually,  rather 
than  by  the  bank  through  his  agency: 
Stapleton  Nat.  Bank  v.  U.  S.  Fidelity  & 
Guaranty  Co.,  131  App.  Div.  157;  115 
N.  Y.  Supp.  372. 

d.  A  demurrer  will  lie  to  an 
answer,  in  an  action  for  damages,  suf- 
fered by  reason  of  the  false  representa- 
tions of  a  landlord,  and  the  concealment 
of  the  real  condition  of  the  premises 
rented,  which  sets  up  as  a  defense  an 
agreement  entered  into  by  reason  of  said 
representations,  that  defendant  should 
not  be  liable  for  damages  caused  by  or 
arising  from  any  source  whatsoever  in  or 
about  the  premises:  Blumenfeld  v. 
Wagner,  63  Misc.  69;  116  N.  Y.  Supp. 
500. 

e.  In  an  action  to  recover  damages 
for  fraud  and  deceit  in  the  sale  of 
stocks,  the  answer  alleged  that  after 
the  sale  plaintiff  with  full  knowledge  of 
the  facts  "  elected  to  and  did  ratify  and 
affirm  his  purchase  "  and  has  ever  since 
retained  the  stock,  held  demurrable  as 
ratification  of  a  contract  is  not  a  bar 
to  action  for  fraud:  Potts  v.  Lambie, 
138  App.  Div.  144;  122  N.  Y.  Supp. 
935. 

f.  Immaterial  allegations — ^Although 
a  separate  defense  contain  immaterial 
allegations,  it  is  not  subject  to  demur- 
rer, if  it  repeat  and  incorporate  another 
separate  defense  which  is  sufficient;  the 
remedy  is  to  move  to  strike  out  the  im- 
proper allegations:  Strauss  v.  St.  Louis 


/County  Bank,   126   App.  Div.   647;   111 
N.  Y.  Supp.  130. 

g.  Judgment. — ^When  an  interlocu- 
tory Judgment  overruling  a  demurrer  to 
the  answer  has  been  entered  without 
leave  to  withdraw  the  same  and  is  still 
on  record  and  the  case  is  brought  to 
trial,  the  defendant  is  entitled  to  Judg- 
ment on  the  pleadings:  Thistle  v.  Jones, 
123  App.  Div.  40;  107  N.  Y.  Supp.  840. 

h  .liibel. — The  naked  allegation  of 
the  belief  in  the  truth  of  a  libelous 
charge,  is  insufficient  to  constitute  a  de- 
fense in  mitigation  of  damages  to  an 
action  for  libel:  Hearst  v.  Bidder,  71 
Misc.  18;  129  N.  Y.  Supp.  1098. 

i.  Sufficiency  of  defenses  in  action 
for  libel:  Hearst  v.  Staats  Zeitung,  71 
Misc.  7;   129  N.  Y.  Supp.  1089. 

j.  Action  for  libel  brought  by  an  at- 
torney at  law  on  a  publication  charging 
him  with  Ignorance  of  his  profession, — 
demurrer  to  answer  setting  up  misman- 
agement in  a  particular  case:  Josephson 
V.  Musical  Courier  Co.,  146  App.  Div. 
20. 

k.  Where  the  facts,  alleged  in  a  sepa- 
rate defense  to  an  action  for  libel  do 
not  constitute  a  complete  defense,  but 
do  constitute  a  partial  defense,  a  de- 
murrer upon  th-e  ground  that  the  de- 
fense is  insufficient  In  law  upon  its  face 
cannot  be  sustained:  Bergstrom  v.  Com- 
mercial  Adv.   Ass.,    147   App.  Div.   774. 

1.  Where  defendant  is  charged,  not 
with  having  published  or  circulated  an 
alleged  libel,  but  only  with  having  pre- 
pared an  interview  with  a  view  to  its 
publication,  a  defense  pleading  justifi- 
cation is  not  rendered  demurrable,  be- 
cause it  is  alleged  therein  that  the 
article  was  '*  never  published  or  circu- 
lated by  this  defendant  " :  Robinson  v. 
Battle,  148  App.  Div.   230. 

m.  Mandamus. — Demurrer  to  a  par- 
tial defense  overruled  in  a  proceeding 
by  mandamus  against  officers  of  a  pri- 
vate water  company:  People  ex  rel.  Pel- 
ham  Manor  v.  N.  R.  W.  Co.,  58  Misc. 
287;  110  N.  Y.  Supp.  1089. 

n.  New  matter. — Where  a  defense 
consisting  of  new  matter  Is  Interposed 
the  plaintiff  may  either  demur  or  rest 
upon  the  provisions  of  the  Code  that  the 
defense  Is  deemed  to  be  controverted: 
Continental  Securities  Co.  v.  Belmont, 
72  Misc.  94. 

o.  Overruled. — ^Where  the  separate 
defenses  of  two  defendants  are  of  the 
same  nature  as  those  of  other  defend- 
ants, which  have  been  sustained  upon 
demurrer,  a  demurrer  thereto  will  be 
overruled:  Wiener  v.  Mayer,  126  App. 
Div.  708;  111  N.  Y.  Supp.  132. 

p.  Reiteration. — Where,  in  the  state- 
ment of  a  separate  defense,  the  defend- 
ant intended  to  refer  to  and  reiterate 
the  allegations  contained  in  previous 
paragraphs  of  his  answer,  but  by  mis- 
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take  referred  to  them  as  paragraphs  of 
*'this  amended  complaint,"  a  demurrer 
to  the  answer  for  insufficiency  must  be 
sustained:  Aetna  Life  Ins.  Co.  v.  North 
Star  Mines  Co.,  55  Misc.  402;  106  N.  T. 
Supp.  545. 

a.  Remedy  at  law. — ^Where  the  com- 
plaint shows  substantial  facts  rendering 
necessary  a  resort  to  equity,  a  demurrer 
will  lie  to  an  answer  which  alleges  that 
"the  plaintiff  has  an  adequate  and  com- 
plete remedy  at  law,"  but  does  not  al- 
lege additional  facts  showing  a  resort  to 
equity  unnecessary:  Holland  v.  Grote, 
193  N.  Y.  262;  modfg  125  App.  Div. 
413;    109  N.  Y.   Supp.   787. 

b.  Replevin. — Replevin  is  a  posses- 
sory action,  and  a  counterclaim  for  dam- 
ages can  neither  diminish  nor  defeat  a 
claim  for  the  recovery  of  specific  chat- 
tels; an  answer  setting  up  such  counter- 
claim is  demurrable  for  insufficiency: 
Spans  r.  Stolwein,  75  Misc.  1. 

c.  Separate  defense. — ^Where  the 
court  sustains  a  demurrer  to  a  second 
separate  defense  with  leave  to  plead  over, 
the  defendant  Is  only  entitled  to  amend 
the  portion  demurred  to;  where  the  time 
to  amend  as  of  course  has  expired,  the 
new  pleading  should  contain  the  allega- 
tions of  the  former  pleading  not  attacked 
together  with  such  amendments  to  the 
portions  held  to  be  insufficient  as  the  de- 
fendant desires  to  make:  Mann  v.  Press 
Pub.  Co.,  135  App.  Div.  361;  120  N.  Y. 
Supp.    534. 

d.  A  demurrer  to  any  part  of  an 
original  answer  after  the  service  of  an 
amended  answer  is  unauthorized,  but  will 
stand  as  a  challenge  to  the  corresponding 
defense  in  the  amended  answer:  Standard 
Sevring  Machine  Co.  v.  Kattell,  132  App. 
Div.  539;  117  N.  Y.  Supp.  32. 

e.  Slander — In  an  action  for  slander, 
facts  showing  provocation  are  good  as 
a  partial  defense;  but  a  demurrer  will 
be  sustained  to  an  allegation  of  facts 
neither  provocative  nor  brought  to  the 
defendant's  knowledge  before  the  slan- 
der: although  demurrers  to  various  de- 
fenses have  been  sustained,  an  amend- 


ment should  be  conditioned  on  the  pay* 
ment  of  a  single  bill  of  costs:  Andrus 
V.  Harris,  126  App.  Div.  564;  110  N, 
Y.  Supp.  819. 

f.  Statute  of  limitations. — A  plain- 
tiff guilty  of  duplicity  in  pleading  can- 
not avoid  the  defense  of  the  statute  of 
limitations  to  actions  for  negligence  on 
the  ground  that  she  also  characterized 
her  action  as  one  for  a  nuisance:  Mc- 
Cluskey  v.  Wile,  144  App.  Div.   470. 

g.  Where  >i  complaint  is  sufficient  to 
sustain  a  judgment  In  either  nuisance 
or  negligence,  an  aswer  setting  up  the 
three  year  statute  of  limitiatlons  to  the 
whole  complaint  is  demurrable:  Mc- 
Cluskey  v.  Wile,  70  Misc.  135;  128  N. 
Y.  Supp.  190. 

h.  In  an  action  to  recover  money  lost 
at  play,  it  is  a  good  defense  that  the 
cause  of  action  did  not  accrue  within 
three  calendar  months  before  the  ac- 
tion was  commenced:  Wllkenfeld  v. 
Attic  Club,  74  Misc.  543. 

i.  Stockholders. — ^Where,  in  a  suit 
by  the  owner  of  corporate  stock  on 
his  own  behalf  and  on  behalf  of  other 
stockholders  to  protect  their  interest  in 
the  corporate  property,  the  answer  ol' 
two  defendants,  who  had  been  allowed 
to  intervene,  sets  up  an  alleged  lien  on 
plaintiff's  stock  as  a  counterclaim  and 
does  not  ask  for  a  dismissal  of  the  com- 
plaint but  for  judgment  on  the  counter- 
claim, it  is  demurrable:  Baum  v.  Spor- 
borg,  146  App.  Div.  537. 

j.  Sufficiency. — ^Where  the  plaintiff 
demurs  to  a  defense  the  defendant  may 
attack  the  sufficiency  of  the  complaint: 
Vulcan  Iron  Works  v.  Pittsburg-Bastern 
Co.,  144  App.  Div.  827. 

k.  Withdrawal. — ^Where  a  demurrer 
to  a  separate  and  distinct  defense  to 
the  entire  cause  of  action  alleged  in  the 
complaint  having  been  overruled,  the 
plaintiff  does  not  withdraw  the 
same  but  goes  to  trial,  the  complaint 
should  be  dismissed:  Mills  Power  Co.  v 
Mohawk  Hydro-Electric  Co.,  143  App, 
Div.  890;  128  N.  Y.  Supp.  810. 


§  495.    Demurrer  to  counterclaim,  when  defendant  demands  an 
affirmative  judgment. 


].  Denials. — So  long  as  denials  of' 
material  allegations  of  a  complaint  are 
suffered  to  remain  in  a  defense  thereto,  a 
demurrer  to  new  matter  therein  pleaded 
will  not  lie,  in  advance  of  a  motion  to 
strike  out  the  denials,  though  the  new 
matter  by  itself  constitutes  no  defense:* 
Barber  v.  Davidson,  62  Misc.  552;  115 
N.  Y.  Supp.  819. 

m.  If  the  facts  alleged  do  not  consti- 
tute a  proper  counterclaim,  the  remedy  is 
by  demurrer;  they  cannot  be  stricken  out 
on  an   order   to  show   cause:  Arnold  v 


Arnold,  134  App.  Div.  758;  119  N.  Y, 
Supp.   451. 

n.  A  failure  to  demur  or  reply  to  a 
counterclaim  is  an  admission  of  the  alle- 
gations therein,  but  not  an  admission 
that  it  is  properly  interposed:  Van  v. 
Madden,  132  App.  Div.  535;  116  N.  Y. 
Sr.pD.  1115. 

o.  Judgment — Allegations  that  plain- 
tiffs do  not  own  a  judgment  but 
have  assigned  it  to  a  third  person,  cou- 
pled with  a  prayer  for  its  cancellation, 
do  not  constitute  a  counterclaim;   and, 
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when  pleaded  as  such,  a  demurrer  there 
to  will  be  sustained:  Gitler  v.  Russian 
Co.,  55  Misc.  553;  106  N.  Y.  Supp.  SS6. 

a.  Mechaiiic*8  lien. — ^In  an  action  to 
foreclose  a  mechanic's  lien,  brought  by 
a  sub-contractor,  a  counterclaim  is  de- 
murrable which  does  not  set  forth  a 
cause  of  action  on  contract,  nor  matters 
which  arose  out  of  the  contract  on  trans- 
actions set  forth  in  complaint:  Uvalde 
Asphalt  Paving  Co.  v.  Morgan  Contract- 
ing Co.,  120  App.  Div.  498;  104  N.  Y. 
Supp.  1118. 

b.  Negligence. — In  an  action  by  one 
of  two  co-defendants  against  whom  a 
judgment  for  negligence  has  been  ob- 
tained, to  recover  the  amount  thereof 
from  the  other  on  the  ground  that  such 
defendant  was  solely  responsible  for  the 
negligence,  a  counterclaim  for  payments 
made  In  settlement  of  claims  made  by 
other  persons  injured  at  the  same  time 
and  under  the  same  circumstances,  is 
demurrable;    the  rule  that  a  demurrer 


searches  the  sufficiency  of  all  pleadings 
prior  thereto  does  not  apply  to  a 
counterclaim:  Fulton  Co.,  G.  &  E.  Co. 
V.  Hudson  Riv.  T.  Co.,  200  N.  Y.   287. 

c.  Partial  defense. — When  facts  are 
not  expressly  pleaded  as  a  partial  de- 
fense the  plaintiff,  and  tne  court  upon 
demurrer,  must  test  the  plea  as  if  made 
in  complete  defense:  Lapetina  y.  Sant- 
angelo,  124  App.  Div.  519;  108  N.  Y. 
Supp    975. 

d.  Stockholder. — Where,  in  a  suit  by 
the  owner  of  corporate  stock  on  his 
own  behalf  and  on  behalf  of  other  stock- 
holders to  protect  their  interests  in  the 
corporate  property  the  answer  of  two 
defendants,  who  have  been  allowed  to 
intervene,  sets  up  an  alleged  lien  on 
plaintiff's  stock  as  a  counterclaim  and 
does  not  ask  for  a  dismissal  of  the 
complaint  but  for  judgment  on  the 
counterclaim,  it  is  demurrable:  Baum  v. 
Sporborg,  146  App.  Div.  537. 


§  497.    Amendments  in  certain  cases  after  decision  of  demurrer. 


e.  Frivolous. — ^Where  the  demurrer 
of  a  defendant  is  overruled  as  frivolous 
he  should  not  be  permitted  to  answer 
except  upon  showing  to  the  reasonable 
patisfaction  of  the  court  that  the  de- 
murrer was  interposed  in  good  faith,  and 
that  he  has  a  valid  defense:  McNeil  v. 
Board  of  Supervisors,  131  App.  Div.  126; 
115  N.  Y.  Snpp.  215. 

f.  Indorser. — Where  the  indorser  of 
a  promissory  note,  whose  liability  thereon 
has  been  fixed,  pays  moneys  to  the  holder 
on  account  thereof,  his  right  of  action 
against  the  maker  for  the  amount  of  such 
payments  accrues  upon  making  them ;  and 
the  statute  of  limitations  begins  to  run 
against  such  right  of  action  only  from 
that  time:  Blanchard  v.  Blanchard,  61 
Misc.  497;  113  N.   Y.  Supp.   882. 

g.  Misjoinder. — Where  two  causes  of 
action  have  been  improperly  joined  in 
one  complaint  and  defendant  has  inter- 
posed a  demurrer,  the  court  cannot  be- 


fore the  decision  of  the  demurrer,  per- 
mit the  plaintiff  to  serve  the  actions  and 
serve  an  amended  complaint,  even 
though  his  time  to  amend  as  of  course 
had  not  expired:  Neun  v.  Bacon  Co., 
137  App.  Div.  397;  121  N.  Y.  Supp. 
718. 

h.  Mistake. — Where  by  mistake  or 
inadvertence  a  material  allegation  is 
omitted  from  the  complaint,  plaintiff 
should  be  allowed  to  amend  on  proper 
terms:  Fredericks  v.  Kreuder.  137  App. 
Div.  325;   121  N.  Y.  Supp.  1001. 

i.  Practice. — Where  a  demurrer  to  a 
complaint  is  overruled,  with  leave  to 
the  defendant  to  plead  over,  it  is  im- 
proper for  the  court,  upon  an  ex  parte 
motion  of  the  defendant,  to  extend  the 
defendant's  time  to  answer  until  after 
the  decision  of  an  appeal  taken  by  Mni 
from  the  order  overruling  the  demurrer  •* 
Nillson  V.  Lawrence,  148  App.  Div.  155. 


§  498.    When  objection  may  be  talcen  by  answer. 


j.  Lack  of  Jurisdiction. — ^If  the  com- 
plaint on  its  face  show  lack  of  jurisdic- 
tion, the  proper  practice  is  to  demur; 
If  the  defect  doefl  not  appear  in  the 
complaint,  the  objection  may  be  taken 
by  answer;  the  Jurisdiction  of  the  court 
is  not  ordinarily  determined  on  affida- 
vits but  by  the  pleadings  or  proof  taken 
at  trial:  Manning,  Maxwell  &  Moore, 
Inc.  V.  Canadian  L.  Co.  Ltd.,  120  App. 
Div.  735;   105  N.  Y.  Supp.  662. 

k.  Jurisdiction. — ^Where  the  lack  of 
Jurisdiction  over  the  person  of  a  defend- 
ant is  not  apparent  upon  the  face  of  the 
complaint,  an  objection  on  that  ground 
will  be  deemed  waived  unless  pleaded 


in   the   answer:    CJorden   v.   Moore*    59 
Misc.  151;  110  N.  Y.  Supp.  374. 

1.  Misjoinder. — ^The  defense  of  mia- 
joinder  of  parties  plaintiff  must  be 
taken  by  demurrer  if  it  appear  upon 
the  face  of  the  complaint,  and  if  not, 
then  by  answer,  or  the  misjoinder  la 
waived:  Wolverton  v.  Rogers,  123  App. 
Div.  45:  107  N.  Y.  Supp.  883. 

m.  Where  an  action  for  a  debt  Is 
brought  before  the  debt  is  due,  the  ob- 
jection must  be  taken  by  answer;  it 
cannot  be  raised  by  demurrer  unless 
the  fact  appears  upon  the  fact  of  the 
complaint:  Wallach  v.  Dryfooa,  140 
App.  Div.  438;   125  N.  Y.  Supp.    305. 
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§  499.    Objection;  when  deemed  waived. 


a.  Defect  of  parties. — where  a  defect 
of  parties  defendant  appears  on  the  face 
of  the  complaint,  but  no  demurrer  is 
made,  and  no  objection  is  not  taken  by 
answer,  it  is  waived  and  a  motion  for 
judgment  on  the  pleadings  on  the 
ground  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a 
cause  of  action  because  of  a  defect  of 
parties  defendant  should  be  denied: 
Wallace  v.  Bouvier,  141  App.  Dlv.  525; 
126  N.   Y.  Supp.  440. 

b.  Where  parties  have  been  sued  on 
an  obligation  incurred  pointly  with 
other  parties  who  should  have  been 
joined  as  defendants,  the  objection 
should  be  taken  by  demurrer  or  answer, 
or  it  will  be  deemed  to  be  waived:  Jones 
v.  Gould,  200  N.  Y.  18. 

c.  JnrisdlctJoii. — ^Where  the  lack  of 
jurisdiction  over  the  person  of  a  defend- 
ant is  not  apparent  upon  the  face  of  the 
complaint,  an  objection  on  that  ground 
will  be  deemed  waived  unless  pleaded 
In  the  answer:  Gorden  v.  Moore,  59 
Misc.  151;   110  N.  Y.  Supp.  374. 


d.  The  court  at  any  stage  of  the  pro- 
ceedings, upon  the  lack  of  jurisdictional 
facts  being  brought  out  and  called  to 
Its  attention,  must  dismiss  an  action: 
Jones  V.  Burr  Brothers,  Inc.,  142  App. 
Div.  640;  127  N.  Y,  Supp.  478;  1  Brad. 
P.  and  P.  354. 

e.  Misjoinder. — The  defense  of  mis- 
joinder of  parties  plaintiff  must  be 
taken  by  demurrer  if  it  appear  upon  the 
face  of  the  complaint,  and  if  not,  then 
by  answer,  or  the  misjoinder  is  waived: 
Wolverton  v.  Rogers,  123  App.  Div.  45; 
107  N.  Y.  Supp.  883. 

f.  A  defect  of  parties  defendant  i8 
waived  if  objection  be  not  taken  by  an- 
swer or  demurrer:  Strobel  &  Wilkin 
Co.  V.  Wiesen,  144  App.  Dlv.  149. 

g.  Waiver. — Even  though  the  com- 
plaint by  a  city  improperly  unites  a 
cause  of  action  against  the  creator  of  a 
nuisance  with  one  against  bis  surety, 
the  misjoinder  is  waived  where  no  ob- 
jection was  taken  by  demurrer:  City  of 
N.  Y.  V.  Lloyd,  148  App.  Div.  146. 


§  500.    Answer;  what  to  contain. 
Subd.  1. 


h.  Acconnt  stated. — In  an  action  to 
recover  a  sum  of  money  upon  an  ac- 
count stated,  it  is  necessary  for  the 
plaintiff  to  allege  non-payment;  but  as 
this  is  a  mere  rule  of  pleading  and  be- 
cause payment  must  be  pleaded  as  a 
defense,  a  denial  of  the  plaintiff's  alle- 
gation does  not  make  payment  an 
issue:  Bremer  v.  Ring,  146  App.  Div. 
724. 

i.  Admission. — An  allegation  that 
the  defendant  was  engaged  in  construct- 
ing and  repairing  a  building  is  admitted 
by  a  failure  to  deny  it:  Zettel  v.  Taylor, 
128  App.  Div.  251;  112  N.  Y.  Supp. 
639. 

j.  Claim. — An  allegation  that  a 
claimant  against  the  city  duly  presented 
his  claim  to  the  comptroller  and  that  no 
part  of  the  claim  has  been  paid,  is  put 
in  issue  by  a  denial  by  the  city  that  it 
has  any  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  said  allega- 
tion: Mack  Paving  Co.  v.  City  of  New 
York,  142  App.  Div.  702;  127  N.  Y. 
Supp.  738. 

k.  Complaint. — In  an  action  against 
selling  agents  for  an  accounting  as  to 
goods  sold,  a  credit  admitted  in  the 
complaint  but  denied  by  answer  cannot 
be  claimed  by  the  agent  to  have  been 
admitted  by  the  principal:  Oneida  Steel 
Pulley  Co.  V.  N.  Y.  Leather  Belting  Co., 
120  App.  Dlv.  625;  105  N.  Y.  Supp.  534. 

1.  Defenses. — An  allegation  In  an 
answer  that  defendant  "  has  no  knowl- 


edge or  information  sufficient  to  form  a 
belief  as  to  the  truth  "  of  certain  allega- 
tions of  the  complaint,  is  Insufficient  to 
raise  an  Issue;  an  answer  in  foreclosure, 
setting  up  a  subsequent  mortgage  owned 
by  defendant  and  an  action  pending 
based  on  such  junior  lien,  is  no  defense; 
an  answer  by  a  defendant  sued  as  trustee, 
setting  up  another  action  which  he  la 
bringing  individually,  is  no  defense: 
White  V.  Gibson,  61  Misc.  436;  115  N.  Y. 
Supp.  844. 

m.  In  an  action  against  the  Grand 
Trunk  Railway  for  Injury  to  potatoes 
by  delay  in  transportation  defendant 
served  affidavits,  on  order  of  the  court, 
showing  that  the  potatoes  were  de- 
livered to  the  Grand  Trunk  Railway  at  a 
certain  date;  a  general  denial  cannot  be 
stricken  out  as  frivolous,  for  it  may  be 
material  on  the  issue  whether  the 
potatoes  were  injured  by  the  delay;  also 
an  affirmative  defense,  though  in  con- 
flict with  the  previous  statement  may  not 
be  stricken  out  as  sham:  Mudgett  v. 
Grand  Trunk  Railway,  65  Misc.  304; 
119  N.   Y.   Supp.   834. 

n.  Demurrer. — Where  there  is  a 
general  denial  and  the  allegation  of  the 
complaint  with  regard  to  the  appoint- 
ment of  an  administratrix  Is  put  in 
issue,  but  no  objection  is  raised  that 
there  is  a  defect  in  parties  plaintiff,  the 
objection  is  waived ;  it  may  only  be  taken 
by  demurrer:  Semon  v.  Daggett,  62 
Misc.  55;   114  N.  Y.  Supp.  763. 
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a.  Denial. — A  specific  denial  cannot ' 
be  included  in  an  affirmative  defense  un- 
less essential  to  make  that  defense  com- 
plete and  available,  otherwise  it  will  be 
stricken  out  on  motion:  Oishei  v.  New 
York  Taxlcab  Co.,  136  App.  Div.  683. 

b.  A  denial  can  never  be  treated  as 
sham;  viz.,  as  false;  only  a  defense 
may  be  treated  as  sham;  both  denials 
and  defenses  may  be  frivolous;  a  de- 
nial is  frivolous  when  upon  its  face 
it  is  not  a  denial,  and  a  defense  is  frivo- 
lous when  upon  its  face  it  is  not  a  de- 
fense; the  remedy  for  a  frivolous  denial 
or  defense  is  a  motion  for  judgment 
thereon;  the  remedy  for  a  sham  defense 
is  a  motion  to  strike  it  out:  Rochkind 
V.  Perlman,  123  App.  Div.  808;  108 
N.  Y.  Supp.  224. 

c.  An  answer  in  which  defendants 
deny  that  they  have  any  knowledge  or 
Information  sufficient  to  form  a  be- 
lief as  to  the  allegations  contained  in 
the  complaint  is  sufficient,  and  it  is  not 
necessary  to  deny  such  knowledge  or  in- 
formation as  to  each  material  allegation 
of  the  complaint:  Hinds,  Noble  &,  El- 
dredge  V.  Bonner,  63  Misc.  258;  116  N. 
Y.  Supp.  663. 

d.  A  denial  of  allegations  in 
a  complaint  may  be  included  in  an 
affirmative  defense  where  such  denial  is 
necessary  or  relevant  to  the  issue;  but 
the  pleading  of  facts  inconsistent  with 
allegations  of  the  complaint,  is  not  equiv- 
alent to  a  denial:  Krauss  Engineering 
Co.  V.  McKinnon,  66  Misc.  181;  121  N. 
Y.  Supp.   396. 

e.  Where  a  complaint,  in  an 
action  for  negligence,  alleges  filing  of 
notice  of  intention  to  begin  an  action,  a 
denial  of  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  the  allegation 
is  frivolous  and  insufficient  to  raise  that 
issue:  Bogart  v.  City  of  New  York,  128 
App.  Div.  139;  112  N.  Y.  Supp.  549. 

f.  An  answer  denying  sufficient 
knowledge  or  information  to  form  a  be- 
lief as  to  certain  paragraphs  is  equiva- 
lent to  a  general  denial  and  should  not 
be  declared  frivolous:  Curran  v.  Arp, 
141  App.  Div.  659;  125  N,  Y.  Supp. 
993;    1  Brad.   P.  and  P.  Rep.  1. 

g.  Form — An  allegation  in  an  answer 
that  the  defendant  has  no  Information 
sufficient  to  form  a  belief  concerning  the 
matters  alleged  in  paragraph  second  of 
the  complaint  herein,  and  therefore  de- 
nies the  same,  is  not  one  of  the  forms 
of  denial  authorized  by  §  500:  Locomo- 
bile Co.  V.  De  Witt,  59  Misc.  221;  110 
N.  Y.  Supp.  413. 

h.   A    pleading   which    sets    out   that 

"  the    defendanc for    an    answer    to 

the  amended  complaint  herein  states:  1. 
That  the  defendant  herein  denies  that 
he  has  any  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  alle- 
gations," etc.,  is  sufficient;  but  denials 
of  knowledge  or   information  sufficient 


to  form  a  belief  should  refer  eitlier 
generally  to  all  the  averments  of  the 
complaint  thus  intended  to  be  denied, 
or  specifically  to  such  as  are  to  be  m^ 
by  that  particular  form  of  plea:  Kirsch- 
baum  V.  Bschmann,  205  N.  Y.  127. 

i.  Frivolous. — The  denial  of  all 
knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  allegations  of  a 
personal  transaction  with  the  defendant 
is  frivolous:  Bloch  v.  Bloch,  131  App. 
Div.  859;  116  N.  Y.  Supp.   339. 

j.  A  denial  of  knowledge  or  informa- 
tion sufficient  to  form  a  belief  ai*  to  mat- 
ters of  public  record  is  frlvoluus:  Allen 
V.  Nat.  Surety  Co.,  144   App.  Div.  509. 

k.  General  denial. — Where  the  fact 
that  a  contract  is  illegal  upon  the 
grounds  of  public  policy  appears  upon 
the  face  of  the  complaint,  or  neces- 
sarily appears  from  the  plaintiff's  evi- 
dence, the  defense  may  be  taken  under 
a  general  denial:  Clifford  v.  Hughes, 
139  App.  Div.  730;  124  N.  Y.  Supp.  418. 

1.  In  an  action  to  recover  an  amount 
alleged  to  be  due  the  plaintiff  upon  a 
participation  agreement,  a  defense  that 
the  plaintiff  is  not  the  real  party  in  in- 
terest may  be  proved  under  a  general 
denial:  Ketcham  v.  Rowland  &  Shafto, 
Inc.,  71  Misc.  439;  128  N.  Y.  Supp.  695. 

m.  In  an  action  against  a  sheriff  for 
converting  property  under  an  execution 
against  the  plaintiff's  wife,  the  defend- 
ant may  under  a  general  denial  give 
evidence  of  facts  showing  that  the  plain- 
tiff by  his  dealings  with  the  judgment 
creditor  is  estopped  from  asserting  that 
the  wife  did  not  own  the  property 
although  the  facts  are  not  pleaded  as 
an  estoppel:  Feinberg  v.  Allen,  143 
App.  Div.  866;    128  N.  Y.  Supp.  906. 

n.  Inconsistency. — The  material  alle- 
gations of  a  complaint  are  not  contro- 
verted or  put  in  issue  by  allegations  in- 
consistent therewith,  from  which  a  gen- 
eral denial  may  be  implied  or  inferred: 
Altman  v.  Cochrane,  131  App.  Div.  233; 
115  N.  Y.  Supp.  870. 

o.  Insufficient. — ^An  answer  which 
"  denies  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  the  truth  in 
any  of  the  allegations "  in  specified 
paragraphs  of  a  complaint,  is  insuffi- 
cient as  a  denial  of  those  allegations  and 
raises  no  issue  thereon:  Jurgens  ▼. 
Wichmann,  124  App.  Div.  531;  108  N. 
Y.  Supp.  881. 

p.  Liability  Act. — ^The  service  of  the 
notice,  required  by  §  2  of  the  Employ- 
ers' Liability  Act,  is  a  condition  prece- 
dent to  the  commencement  of  the  ac- 
tion; the  service  of  such  notice  is  not 
admitted  by  an  answer  which  denies  the 
service  of  the  notice,  except  one  re- 
ceived subsequent  to  the  service  of  the 
summons  and  complaint:  Hope  v.  Scran- 
ton  &  Lehigh  Coal  Co.,  120  App.  Div. 
595;  105  N.  Y.  Supp.  372. 
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a.  Material  aIli*gatioiis. — An  answer 
which  after  making  certain  admissions 
and  averments,  states  "  that  as  to  the 
other  material  allegations  in  said  com- 
plaint the  defendant  has  not  any 
knowledge  or  information  thereof  suffi- 
cient to  form  a  belief,"  is  defective  In 
that  it  leaves  the  question  open  as  to 
what  allegations  the  pleader  regards  as 
material:  Swing  v.  Engle,  143  App.  Div. 
181;  127  N.  Y.  Supp.  322;  1  Brad.  P. 
and  P.   431. 

b.  Mechanic's  lien — ^The  complaint  In 
an  action  to  foreclose  a  mechanic's  lien 
upon  a  municipal  Improvement  need  not 
allege  that  the  action  was  commenced 
within  tnree  months  of  the  filing  of  no- 
tice of  lien;  even  though  such  necessary 
allegation  be  made,  a  mere  denial  thereof 
In  the  answer  uncoupled  with  an 
affirmative  allegation  that  the  three 
months  had  expired  does  not  raise  an 
issue,  for  no  issue  can  be  raised  on  an 
unnecessary  or  immaterial  allegation: 
Romeo  v.  City  of  Yonkers,  126  App. 
Div.  402;  110  N.  Y.  Supp.  724. 

c.  Negative  prei^ant. —  When  an 
answer  is  in  any  respect  vague  or  un- 
certain a  plaintiff  has  the  right  to  com- 
pel a  correction  thereof  by  proper  pre- 
liminary motion,  and  if  he  fails  to  do  so 
the  answer  is  to  be  construed  most 
strongly  against  him;  a  negative  preg- 
nant is  a  denial  "  pregnant  with  the  ad- 
mission of  a  substantial  fact  which  is 
apparently  controverted;  or,  in  other 
words,  one  which,  although  in  the  form 
of  a  traverse,  really  admits  the  import- 
ant fact  contained  in  the  allegation: " 
Electrical  Accessories  Co.  v.  Mittenthal, 
194  N.  Y.  473;  rev'g  128  App.  Div.  902. 

d.  Negligence. — A  defendant  by  fail- 
ing to  deny  that  it  operated  stage 
coaches  on  a  certain  street  where  the 
plaintiff,  a  passenger,  claims  to  have 
been  injured,  does  not  admit  that  it  was 
operating  the  coach  in  wMch  the  plain- 
tiff was  traveling:  Sturgis  v.  Fifth  Av- 
enue Coach  Co.,  122  App.  Div.  658;  107 
N.  Y.  Supp.  270. 

e.  Note. — An  answer  In  an  action 
against  the  Indorsers  of  a  promissory 
note  containing  a  general  denial  and  al- 
leging in  a  second  subdivision  that  any 
indorsement  by  defendants.  If  made, 
was  without  consideration  cannot  be 
stricken  out  as  sham;  though  the  sec- 
ond subdivision  is  hypothetical  and  may 


be  stricken  out,  the  first  subdivision  is 
not  thereby  vitiated;  and  even  if  the 
second  subdivision  be  considered  good 
pleading  it  does  not  admit  all  allega- 
tions of  the  complaint  which  plaintiff  Is 
bound  to  establish:  Duke  v.  Grant,  126 
App.  Div.  383;  110  N.  Y.  Supp.  563. 

f.  Partnership. — A  partner  sued  on 
a  partnership  obligation  does  not  take 
the  defense  of  defect  of  parties  by  a 
general  denial  or  thereby  put  in  issue 
the  personnel  of  the  partnership:  Alaska 
Banking  &  Safe  Deposit  Co.  v.  Van 
Wyck,  146  App.  Div.  5. 

g.  Payment. — As  a  general  rule  pay- 
ment is  an  affirmative  defense  and  can- 
not be  proven  under  a  general  denial: 
Acharan  v.  Samuel  Brothers,  144  App. 
Div.   182. 

h.  Proof  under  denial. — ^Whether  or 
not  a  notice  to  a  municipality  of  an  in- 
tention to  commence  an  action  be  suffi- 
cient, the  issue  Is  not  raised  by  a  mere 
denial  that  the  defendant  has  no  knowl- 
edge or  information  sufficient  to  form 
a  belief  as  to  the  truth  of  the  allegations 
of  a  complaini,  setting  forth  the  pre- 
sentment of  claim  and  service  of  notice 
under  the  statute;  such  form  of  denial 
is  not  permissible  in  respect  of  matters 
of  which  the  defendant  has  actual 
knowledge  or  presumptive  knowledge  as 
a  matter  of  law:  Purdy  v.  City  of  New 
York,  126  App.  Div.  320;  110  N.  Y. 
Supp.  822. 

i.  Rents. — A  denial  that  plaintiff  di- 
rected defendant  to  pay  rents  to  him  Is 
not  prejudicial  to  plaintiff  and  will  not 
be  stricken  out:  Benjamin  v.  White,  55 
Misc.  530;  105  N.  Y.  Supp.  991. 

j.  Testimony. — A  defendant,  under 
an  answer  denying  "  any  knowledge  or 
information  sufficient  to  form  a  belief 
as  to  the  truth  or  falsity  of  the  allega- 
tions contained  in  the  complaint "  is 
entitled  to  introduce  testimony  bearing 
upon  the  issues  raised  thereby:  Scully 
V.  Wolf,  56  Misc.  468;  107  N.  Y.  Supp. 
181. 

k.  What  is  admissible. — In  an  action 
to  recover  upon  a  written  contract  pro- 
viding for  compensation  for  obtaining  a 
mortgage  loan,  evidence  that  defend- 
ant's signature  to  the  contract  was  ob- 
tained by  fraud  is  inadmissible  under 
a  general  denial:  Scott  v.  Dillon,  58 
Misc.  522;   109  N.  Y.  Supp.  877. 


Subd.  2. 

i.  Accord — In  an  action  on  a  promis- 
sory note  it  Is  no  defense  that  on  a  denial 
of  liability  by  defendant,  an  agreement 
had  been  entered  into  for  the  payment  of 
certain  sums,  part  of  which  were  paid, 
but  plaintiff  refused  the  remainder,  be- 
cause such  agreement  is  merely  an  ac- 
cord; an  allegation  that  plaintiff's  cause 


of  action  was  by  agreement  compromised 
and  settled  Is  a  conclusion  of  law,  not 
admitted  by  demurrer:  Goffe  v.  Jones,  132 
App.  Div.  864;  117  N.  Y.  Supp.  407. 

m.  It  is  no  defense  to  an  action  for 
foreclosure,  that  the  plaintiff  orally 
agreed  to  act  as  agent  for  defendant  to 
secure   an   assignment  of  the  mortgage. 
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but  took  the  mortgage  in  his  own  name 
at  less  than  half  the  amount  due  thereon, 
and  refused  to  transfer  it  to  defendant, 
for  such  an  agreement  is  absolutely  void 
under  the  statute  of  frauds:  Jenkins  v. 
Bishop,  62  Misc.  87;  115  N.  Y.  Supp. 
1011. 

a.  Accounting. — It  is  neither  a  com-, 
piete  nor  partial  defense  to  an  action  by 
the  executrix  of  a  deceased  partner  for 
an  accounting  as  to  the  property  held  by 
defendant  as  surviving  partner,  to  al- 
lege that  the  affairs  of  the  partnership 
were  settled  by  an  account  stated  some 
months  before  the  death  of  the  plalntff*s 
testator;  an  accounting  during  the  exist- 
ence of  a  partnership  is  not  an  account- 
ing for  the  good  will;  nor  is  an  accounting 
before  the  surrogate  a  bar  to  the  action 
involving  good  will:  Joseph  v.  Herzig, 
135  App.  Dlv.  141;   120  N.  Y.  Supp.  34. 

b.  Action  by  Judgment  creditor. — It 
is  not  a  defense  to  an  action  brought  by 
a  judgment  creditor  to  reach  property 
of  the  debtor,  that  the  judgment  was 
obtained  by  perjury,  as  the  judgment 
involves  the  determination  of  the  truth 
of  the  testimony  and  the  remedy  Is  by 
motion  for  a  new  trial :  Gitler  v.  Russian 
Co.,  55  Misc.  553;  106  N.  Y.  Supp.  886. 

c.  Action  pending. — The  defense  of 
another  action  pending  between  the  same 
parties  for  the  same  cause  is  not  avail- 
able where  the  judgment  in  the  prior 
action  has  been  reversed  because  of  juris- 
dictional defects:  Nay  lor  v.  Lorlmer- 
Scholes  Co.,  181  App.  Div.  85;  115  N.  Y. 
Supp.  159. 

d.  Admission. —  Defendants  amended 
their  answer  by  striking  out  an  express 
admission  of  partnership  made  by  their 
attorney  without  authority;  they  are  not 
bound  by  the  admission,  unless  the  plain- 
tiff can  show  it  was  authorized:  McKane 
V.  Dady,  128  App.  Div.  190;  112  N.  Y. 
Supp.  650. 

e.  Where  a  defendant  has  served  an 
answer  admitting  liability  for  a  certain 
sum,  he  will  not  be  permitted  to  file 
an  amended  answer  withdrawing  the 
admission,  as  it  would  deprive  the  plain- 
tiff of  his  right  to  move  for  judgment 
on  the  pleadings  after  issue  joined  as 
authorized  by  ^  547:  Demuth  Glass 
Manufacturing  Company  v.  Early,  131 
App.  Div.  203;   115  N.  Y.  Supp.   672. 

f.  Affirmative  defense. — Where  an 
answer  contains  no  denials,  although  it 
contains  a  good  affirmative  defense.  It 
Ifi  insufficient:  Bazzer  v.  Richter,  68 
Misc.    192;    123   N.   Y.  Supp.   678. 

g.  Matter  which  cannot  be  pleaded  in 
an  answer  as  an  affirmative  defense 
cannot  be  pleaded  in  a  complaint  as  a 
ground  for  affirmative  relief:  MacQuoid 
V.  Queen's  Estates,  143  App.  Div.  134; 
127  N.  Y.  Supp.  867. 

h.  Agency. — Although  the  defense 
that  an  agent  was  secretly  acting  for  the 
other  party  Is  affirmative  and  must  be 


pleaded,  the  answer  will  be  deemed  to 
have  been  amended  to  conform  to  the 
facts,  where  the  agent  himself  testified 
to  the  double  employment  without  ob- 
jection, put  upon  the  ground  that  the 
agreement  to  pay  was  invalid,  for  under 
such  circumstances  the  plaintiff,  the 
agent's  assignee,  had  opportunity  to 
offer  additional  evidence  on  the  issue: 
Jacobs  V.  Beyer,  141  App.  Div.  49;  125 
N.  Y.  Supp.  597. 

i.  Agreement. — An  objection  that  an 
answer  does  not  allege  that  an  agree- 
ment was  m  writing  is  not  available  on 
a  motion  tn  strike  out  the  answer  when 
the  fact  that  it  was  not  in  writing  does 
not  appear  on  th^  face  of  the  pleading! 
Krebs  v.  Carpenter,  124  App.  Div.  755; 
109  N.  Y.  Supp.  482. 

j.  Alienation. — It  is  no  defense  to  an 
action  by  a  wife  against  her  husband's 
parents  for  alienating  his  affections  that 
the  parties  married  secretly,  agreed  to 
live  apart  for  a  certain  period,  and  that 
the  marriage  was  never  physically  con- 
summated, if  the  defendants  had  actual 
knowledge  of  the  marriage:  Cochran  t. 
Cochran,  127  App.  Div.  319;  111  N.  Y. 
Supp.  588. 

k.  Another  action. — Where  the  prior 
of  two  actions  to  recover  upon  the 
same  cause  of  action  is  dismissed  for 
failure  to  prosecute,  the  defense  of  an- 
other action  pending  is  no  longer  ayail- 
able:  Conlon  v.  National  Fireproofing 
Co.,  128  App.  Div.  270;  112  N.  Y.  Supp. 
652. 

1.  The  efficacy  of  the  defense  of  an- 
other action  pending  is  tested  by  the 
rule  that  the  same  evidence  is  necessary 
to  establish  both,  and,  therefore,  an  ac- 
tion on  contract  cannot  be  pleaded  as 
a  bar  to  an  action  for  fraud;  In  an  ac- 
tion for  fraud  a  defense  of  an  adjudi- 
cation in  bankruptcy  subsequent  to 
the  accrual  of  the  action,  and  that  plain- 
tiff's claim  Is  not  one  of  those  excepted, 
is  not  good:  Standard  Sewing  Machine 
Co.  V.  Kattell,  132  App.  Div.  539;  117 
N.  Y.  Supp.   32. 

m.  Appearance. — Where  after  service 
of  a  defective  summons  defendant  served 
a  notice  of  general  appearance,  he  may 
not  withdraw  the  same,  in  order  to  move 
to  set  aside  the  service,  in  order  to  avail 
himself  of  the  statute  of  limitations, 
where  such  defense  was  not  available  at 
the  time  of  his  appearance:  Bohnhoff  ▼. 
Kennedy,  129  App.  Div.  32;  113  N.  Y. 
Supp.  133. 

n.  Assessments. — A  complaint  in  an 
action  to  recover  unpaid  assessments  la 
not  bad  on  demurrer  for  failing  to  allege 
that  all  the  stock  has  been  subscribed 
for;  a  defense  that  the  subscriptions  had 
not  been  completed,  if  available  to  a 
subscriber,  must  be  taken  by  answer: 
Myers  v.  Sturgis,  123  App.  Diy.  470; 
108  N.  Y.  Supp.  628. 
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;t.  Arbitration. — It  is  no  defense  to 
an  action  brought  to  recover  damages 
tor  negligence  to  allege,  that  defendant 
refused  to  submit  to  an  arbitration  un- 
less it  alleges  a  formal  agreement  to 
arbitrate  and  the  appointment  of  an  ar- 
bitrator: Koewing  y.  Thalmann,  123 
App.  Div.  398;  107  N.  Y.  Supp.  1042. 

b.  Association. — Where  a  complaint 
in  an  action  against  the  president  of  an 
unincorporated  association  of  seven  or 
more  persons  does  not  allege  the  joint 
and  several  liability  of  the  members,  an 
answer,  admitting  its  organization  and 
that  the  association  is  indebted  for  part 
of  the  claim,  does  not  admit  that  the 
members  are  jointly  or  severally  liable  so 
as  to  entitle  plaintiff  to  judgment:  Ran- 
ken  V.  Probey,  136  App.  Div.  134;  120 
N.  Y.  Supp.  413. 

c.  Bankruptcy. — A  surety  on  the 
bond  of  an  assignee  for  the  benefit  of 
creditors,  sued  at  law  by  the  trustee  of 
his  assignor  for  a  sum  found  due  on  a 
bankruptcy  accounting  in  a  federal  court, 
may  set  up  as  a  defense  the  lack  of  juris- 
diction over  him  in  that  proceeding;  but 
he  cannot  plead  It  as  an  equitable 
<x>unterclaim  to  entitle  him  to  an  injunc- 
tion against  the  further  prosecution  of 
the  action:  Cohen  v.  American  Surety 
Co.  No.  1.  129  App.  Div.  166;  113  N.  Y. 
Supp.  375. 

d.  Bar. — There  can  be  but  one  action 
at  law  for  a  single  breach  of  contract, 
and  if  several  actions  be  brought  for 
different  parts  of  the  claim,  the  pen- 
dency of  the  first  may  be  pleaded  in 
Abatement  of  the  other,  and  a  judgment 
upon  the  merits  in  either  is  a  bar  to  the 
other:  Dickinson  v.  Tysen,  125  App. 
Div.  735;  110  N.  Y.  Supp.  269. 

e.  Bar  to  action. — A  judgment  in 
favor  of  a  saleswoman  for  salary  and  ex- 
penses to  the  date  of  her  discharge  is  not 
a  bar  to  an  action  in  her  favor  against 
her  employer  for  wrongfully  discharging 
her:  LaHaye  v.  Borated  Specialty  Co.,  61 
Misc.  509;  115  N.  Y.  Supp.  843. 

f.  It  is  no  defense  to  an  action  for 
the  purchase  price  of  lands  for  tl^e  vendee 
in  possession  to  allege  a  tender  and  re- 
fusal by  the  vendor  to  give  a  proper 
deed,  where  the  tender  was  on  condition 
that  the  vendor  give  proof  of  title,  and 
a  full  covenant  deed  was  not  called  for 
by  the  contract:  Palmer  v.  Hudson  Val- 
ley Railway  Co..  134  App.  Div.  42;  118 
N.  Y.  Supp.  710. 

g.  Bill  of  exchange. — It  Is  a  good  de- 
fense to  an  action  brought  by  the  as- 
signee of  the  payee  against  the  drawer 
of  a  bill  of  exchange  to  allege  that  the 
only  consideration  upon  which  the  bill 
was  issued  was  the  payment  of  money 
by  the  payee  to  the  drawer,  and  that 
with  Intent  to  deceive  the  drawer  the 
payee  falsely  represented,  that  the 
money  was  his  own,  whereas  in  reality 


it  belonged  to  a  third  person  to  whom 
the  defendant  had  paid  it  upon  demand: 
Strauss  v.  St.  Louis  County  Bank,  126 
App.  Div.  647;  111  N.  Y.  Supp.  130. 

h.  Bond. — In  an  action  on  a  bond,  a 
defense  that  said  bond  was  secured  by  a 
mortgage  which  defendant's  grantees 
paid  when  due,  is  good,  although  there 
be  no  allegation  as  to  whom  payment 
was  made;  where  a  defendant  repeats 
by  specific  reference  all  the  allegations 
of  a  good  defense  In  four  other  separate 
defenses  the  sufficiency  of  the  new  mat- 
ter alleged  cannot  be  tested  by  demur- 
rer: Wiener  v.  Boehm,  126  App.  Div. 
703;  111  N.  Y.  Supp.  126. 

i.  Broker. — It  is  not  a  defense  to  an 
action  by  a  broker  for  commissions  for 
effecting  an  exchange  of  real  estate  that 
he  received  commissions  from  both  sides: 
Marks  v.  O'Donnell,  66  Misc.  147;  121 
X.  Y.  Supp.  214. 

j.  Conclusion. — An  allegation  In  an 
answer  of  a  surety  company,  in  an  ac- 
tion by  the  bank  to  recover  for  losses 
sustained  during  the  period  of  a  re- 
newal of  the  original  bond,  that  the 
bank  warranted  the  truth  of  such  state- 
ment, is  an  allegation  of  a  conclusion 
and  not  a  fact:  Stapleton  Nat.  Bank  v. 
U.  S.  Fidelity  Co.,  60  Misc.  206;  113 
N.  Y.  Supp.  25. 

k.  In  an  action  for  the  purchase 
price,  under  a  contract  whereby  defend- 
ant agreed  to  purchase  all  the  stocks 
and  assets  of  a  corporation  owning 
railroad  franchises,  an  allegation  in 
the  answer  that  the  franchises  agreed  to 
be  sold  "  were  invalid  and  worthless,"  is 
a  mere  conclusion  of  law,  and  no  defense; 
so  to  an  allegation  that  they  were  fic- 
titious, invalid  and  illegal:  Eppley  v. 
Kennedy,  131  App.  Div.  1;  115  N.  Y. 
Supp.   360. 

I,  Where  plaintiff  fails  to  object  to 
the  sufficiency  of  the  allegations  of  the 
answer  by  demurrer,  or  by  motion  to 
dismiss,  a  liberal  rule  will  be  applied 
in  construing  the  pleadings  on  objec- 
tion to  the  admission  of  evidence,  and 
conclusions  of  fact  alleged  therein 
will  be  sufficient  to  support  the  defense; 
if  plaintiff  desired  they  should  be  more 
definite  and  certain  his  remedy  was  by 
motion  to  make  them  so:  Eppley  v.  Ken- 
nedy, 198  N.  Y.  348;  rev'g  131  App.  Div. 
1;  115  N.  Y.  Supp.  360. 

m.  An  allegation  in  an  answer  in  an 
equitable  action  that  the  plaintiff  has 
an  adequate  remedy  at  law  is  a  con- 
clusion merely  and  insufficient  as  a  de- 
fense thereto:  Holland  v.  Grote,  56 
Misc.  370:  107  N.  Y.  Supp.  667;'  aff'd 
125  App.  Div.  413;  109  N.  Y.  Supp.  787. 

n.  Consideration — ^A  mere  allegation, 
unsupported  by  facts,  that  there  was 
"  never  any  adequate  consideration " 
for  the  contract  upon  which  the  plain- 
tiff sued,  being    a    conclusion    of    law. 
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states  no  defense;  so,  too,  allegations 
that  the  execution  of  the  contract  was 
wrongfully  procured  hy  means  of  vari- 
ous fraudulent  misrepresentations  and 
other  fraudulent  and  unlawful  practices 
are  mere  conclusions  stating  no  defense: 
Ellis  V.  Keeler,  126  App.  Div.  343;  110 
N.  Y.  Supp.  542. 

a.  Contract. — An  answer  in  an  action 
for  premiums  under  policies  of  liability 
insurance  which  attempts  to  set  up  a 
counterclaim  for  insurance  for  injuries 
to  defendant's  employees,  but  does  not 
set  out  the  insurance  contract,  nor  facts 
from  which  the  court  may  infer  that 
such  a  contract  was  entered  into,  is  in- 
sufficient: Aetna  Life  Ins.  Co.  y.  North 
Star  Mines  Co.,  56  Misc.  164;  106  N.  Y. 
Supp.  140. 

b.  Where  a  contract  for  sale  of  goods 
was  broken  by  reason  of  refusal  to 
allow  an  inspection  by  the  vendee  be- 
fore paying  the  remainder  of  the 
purchase  price,  it  is  no  defense  to  an  ac- 
tion to  recover  the  sum  deposited  by  the 
vendee  that,  after  being  notified  that  the 
goods  would  be  sold  on  his  account,  he 
bid  them  in;  in  such  action  plaintiff  may 
show  his  agent  Inspected  the  goods  be- 
fore purchasing,  and  their  quality:  Plumb 
V.  Bridge,  128  App.  Div.  651;  113  N.  Y. 
Supp.   93. 

c.  In  an  action  to  recover  earnest 
money  paid  on  a  contract  to  sell  land, 
on  the  ground  of  unmarketable  title 
because  the  wall  of  the  building  en- 
croaches on  the  street,  it  is  a  good  de- 
fense that  the  water  table  projection 
alone  encroaches,  which  is  not  necessary 
and  easily  removable,  and  has  been 
there  thirty-five  years,  and  the  same  is 
customary  with  similar  buildings  in  the 
city:  556  &  558  Fifth  Avenue  Co.  v 
Lotus  Club.  129  App.  Div.  339;  113 
N.  Y.  Supp.  886. 

d.  The  defendant  may  make  the  de- 
fense, that  a  contract  is  illegal  and  void 
as  against  public  policy,  under  a  general 
denial:  Landes  v.  Hart,  131  App.  Div.  6; 
115  N.  Y.  Supp.  337. 

e.  Corporate  contract. — ^In  an  action 
against  a  corporation  for  the  breach  of 
its  contract,  the  mere  fact  that  the 
plaintiff,  with  whom  the  contract  is  al- 
leged to  have  been  made,  was  at  the 
time  one  of  the  defendant's  directors  is 
not  a  defense;  an  allegation  "that 
therefore  the  said  contract  was  illegal 
and  cannot  be  enforced  by  the  plaintiff  " 
is  a  conclusion  of  law  and  not  a  state- 
ment of  fact:  Vonnoh  v.  67th  Street 
Atelier  Building,  55  Misc.  222;  105  N. 
Y.  Supp.  155. 

f.  Where  the  answer  of  a  corpora- 
tion sued  for  breach  of  contract  of  em- 
ployment admits  that  the  resolution 
employing  the  plaintiff  was  "  duly 
adopted,'*  it  cannot  contend  that  the 
contract  was   invalid   upon   the  ground 


that  the  vote  of  the  plaintiff,  a  director, 
was  necessary  to  its  adoption:  Maune 
V.  Unity  Press,  143  App.  Div.  94;  127 
N.  Y.  Supp.  1002. 

g.  Counterclaim. — Where  new  mat- 
ter set  up  in  an  answer  may  be  either  a 
counterclaim  or  an  affirmative  defense, 
it  will  be  treated  as  a  defense  only, 
unless  characterized  as  a  counterclaim: 
Huber-Brewer  v.  Sieke,  146  App.  Div. 
467. 

h.  Criminal  conversation. — It  is  no 
defense  to  a  husband's  action  for  crim- 
inal conversation,  that  before  the  com- 
mitting of  the  said  act  the  plaintiff's 
wife  had  instituted  an  action  for  divorce, 
in  which,  after  the  act  complained  of,  a 
final  judgment  was  rendered  in  her 
favor;  the  husband's  adultery  may,  how- 
ever go  to  the  mitigation  of  damages: 
Purdy  V.  Robinson,  133  App.  Div.  155; 
117  N.  Y.  Supp.  295. 

i.  Damaiscs — In  an  action  to  recover 
damages  for  debauching  plaintiff's  wife» 
the  defendant  may  allege  and  prove  as 
a  partial  defense  and  in  mitigation  of 
damages  that  plaintiff  had  no  affection 
for  his  wife  but  threateped,  cruelly 
treated  and  abandoned  her  and  circu- 
lated scandalous  and  indecent  remarks 
about  her:  Allen  v.  Besecker,  65  Misc. 
366;  105  N.  Y.  Supp.  416. 

j.  Debt. — In  an  action  on  a  debt,  it 
is  no  defense  that  defendant  paid  the 
amount  thereof  to  a  sheriff  in  Connec- 
ticut under  a  judgment  gamisheeing  the 
debt  in  an  action  in  that  state  against 
this  plaintiff  where  it  appears  that  the 
courts  of  Connecticut  have  held  that  a 
statute  similar  to  the  one  under  which 
the  debt  in  question  was  garnisheed  ap- 
plied only  to  debts  due  from  residents 
of  Connecticut,  and  not  to  debts  owed 
by  non-residents:  Drake  v.  DeSilva,  124 
App.  Div.  95;   108  N.  Y.  Supp.  1039. 

k.  Defense. — It  is  a  good  defense  to 
an  action  for  rent  under  a  lease  providing 
that  the  tenant  could  cancel  the  lease  **  if 
a  racing  bill  is  passed  so  as  to  change 
the  present  condition  of  racing  at  Sara- 
toga Springs,"  to  allege  that  the  de- 
fendant canceled  the  lease  because  "  a 
racing  bill  was  passed  so  as  to  change 
the  said  condition  of  racing  at  Saratoga 
Springs; "  such  allegation  is  not  a  con- 
clusion of  law,  but  one  of  fact:  Famham 
V.  Le  Bolt  &  Co..  133  App.  Div.  520;  117 
N.  Y.  Supp.  730. 

I.  Demurrable — In  an  action  against 
several  grantors  upon  the  covenants  of 
warranty  and  for  quiet  enjoyment  con* 
tained  in  a  deed  of  real  property  in 
which  all  joined,  based  upon  an  alleged 
eviction  as  to  one-eighth  of  the  prop* 
erty,  it  is  not  a  complete  defense  that  it 
mortgage,  given  by  plaintiff  to  the  par- 
ticular grantor  of  such  one-eighth  in- 
terest for  the  entire  purchase  prico 
thereof,  was,   after  the  death  of  sucli 
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grantor,  purchased  for  less  than  Us 
face  by  the  plaintiff  from  his  adminis- 
trator who  subsequently  misapplied  the 
purchase  price;  and  an  answer  setting 
up  such  facts  as  a  complete  defense  is 
demurrable:  Gordon  v.  Illensworth,  56 
Misc.  366;  107  N.  Y.  Supp.  650. 

a.  Demurrer. — An  affirmative  de- 
fense alleging  a  statute,  under  which  a 
bond  on  which  the  action  was  brought 
was  given,  unconstitutional  and  any  bond 
given  thereunder  void,  is  insufficient  in 
law;  the  objection  should  be  by  demurrer: 
Patti  V.  United  Surety  Co.,  61  Misc.  445; 
115  N.  Y.  Supp.  844. 

b.  Divorce. — The  adultery  of  the  de- 
fendant in  an  action  for  divorce  cannot 
be  established  by  admissions  in  the  an- 
swer; otherwise  there  would  be  a  way 
open  to  litigants  to  avoid  the  rule  that 
the  offense  must  be  clearly  proved:  Tay- 
lor V.  Taylor,  123  App.  Div.  220;  108 
N.  Y.  Supp.  428. 

c.  Dower. — Although  a  wife  who  has 
not  joined  in  her  husband's  mortgage  is 
made  a  party  defendant  on  foreclosure, 
it  is  not  necessary  for  her  to  set  up 
her  dower  rights  by  answer;  such  an- 
swer is  frivolous  and  will  be  stricken 
out:  Anderson  v.  McNeely,  120  App.  Div. 
676;  105  N.  Y.  Supp.  278. 

d.  Due  process. — Membership  in  a 
benevolent  association  conferring  rights 
of  a  pecuniary  nature  is  a  property  right 
of  which  a  member  cannot  be  deprived 
without  due  process  of  law,  and  he  must 
be  given  an  opportunity  to  defend  in 
accordance  with  the  constitution  and 
by-laws:  People  ex  rel.  Wang  v.  Lub- 
liner  United  Brothers'  Association,  137 
App.  Div.  173;    122  N.  Y.  Supp.  11. 

e.  Equity. — An  allegation,  in  an  an- 
swer in  a  suit  in  equity,  that  planitifT 
has  an  adequate  remedy  at  law,  without 
setting  forth  facts  to  support  it,  merely 
states  a  legal  conclusion,  and  is  insuffi- 
cient on  demurrer  if  the  complaint  sets 
forth  farts  showing  a  cause  of  action  in 
equiiy:  Schiefer  v.  Freygang,  125  App. 
Div.  498;   109  N.  Y.  Supp.  848. 

f.  Foreclosure — In  an  action  of  fore- 
closure by  the  assignee  of  a  mortgage, 
the  answer  of  a  defendant  claiming 
under  a  prior  assignment,  alleging  that 
at  the  time  the  plaintiff  took  his  assign- 
ment he  had  knowledge  of  the  prior 
assignment,  states  a  good  defense:  Bied- 
ler  V.  Malcolm,  121  App.  Div.  145;  105 
N.  Y.  Supp.  507. 

g.  Foreign  corporation. — As  §  15  of 
the  General  Corporation  Law  is  in  dero- 
gation of  the  general  right  of  the  foi 
eign  corporation  to  do  business  in  this 
State  and  to  bring  action  on  contracts 
made  here,  it  is  incumbent  on  the  party 
taking  the  defense  to  bring  the  case 
w^ithin  the  express  prohibition  of  the 
statute:   Portland  Co.  v.  Hall  &  Grant 


Construction  Co.,   121   App.   Div.   779; 
106  N.  Y.  Supp.  649. 

h.  A  member  of  a  foreign  corporation 
sued  by  its  former  receiver  to  recover 
a  valid  assessment  by  the  foreign  court 
cannot  attack  the  assessment  collater- 
ally as  to  the  necessity  therefor,  but  is 
not  debarred  from  pleading  or  showing 
that  it  is  not  liable  upon  its  contract: 
Stone  V.  Penn  Yan,  K.  P.  &  B.  Railway, 
197  N.  Y.  279;  aff'g  125  App.  Div.  94; 
109  N.  Y.  Supp.  374. 

1.  A  foreign  corporation,  engaged  in 
business  in  this  state  by  permisison  of 
the  insurance  department  is  a  citizen 
so  far  as  any  litigation  is  concerned; 
and  in  an  action  against  a  Massachu- 
setts corporation,  doing  business  here, 
the  court  has  power  to  enjoin  the  de- 
fendant from  prosecuting  a  suit  in 
Massachusetts  to  cancel  the  policy  on 
the  same  grounds  which  it  pleads  as  a 
defense  to  the  action  brought  in  this 
state:  Webster  v.  Columbian  National 
Life  Insurance  Co.,  131  App.  Div.  837; 
116  N.  Y.  Supp.  404. 

j.  Fraudulent  conveyance. —  The 
plaintiff  must  allege  issue  and  return  of 
execution  unsatisfied,  in  an  action  to  set 
aside  a  fraudulent  conveyance,  and  al- 
though his  action  did  not  accrue  until 
such  return,  that  time  and  place  is  not  a 
part  of  his  cause  of  action,  and  the  de- 
fendant is  not  bound  in  his  plea  of  the 
statute  to  the  statement  of  the  plaintiff 
as  to  the  date  of  such  issue  and  return, 
but  may  show  that  the  cause  of  action 
accrued  at  some  other  date,  and  that  it  is 
barred.  An  answer  must  be  construed  by 
reference  to  the  material  allegations  of 
the  complaint:  Holland  v.  Grote,  193 
N.  Y.  262;  modfg  125  App.  Div.  413; 
109  N.  Y.   Supp.  787. 

k.  There  cannot  be  two  plaintiffs  to 
an  action,  each  appearing  by  a  different 
attorney  and  setting  up  separate  claims: 
Guardian  Trust  Co.  v.  Strauss,  61  Misc. 
441;  115  N.  Y.  Supp.  247. 

Fraud. — It  is  no  defense  In  an 
action  against  a  corporation  for  fraud,  in 
inducing  plaintiff  to  buy  stock,  to  allege 
that  all  moneys  received  on  the  sale  of 
its  stock  have  been  expended,  and  it  can- 
not pay,  but  will,  on  certain  conditions, 
borrow  from  a  co-defendant  and  repay 
him:  Gaylord  v.  Brown,  128  App.  Div. 
340;  112  N.  Y.  Supp.  745. 

m.  Allegations  in  a  defense  amounting 
to  a  statement  that  plaintiff,  with  full 
knowledge  of  the  deceit  practiced  upon 
him  ratified  the  purchase  of  certain 
stock,  mean  that  he  affirmed  the  con- 
tract, with  full  knowledge;  and  intended 
to  abide  by  it;  and  waived  all  claims 
for  damages:  Potts  v.  Lambie,  65  Misc. 
334;   121  N.  Y.  Supp.  384. 

n.  Guaranty. — Persons  executing  a 
bond  to  a  college  guaranteeing  payment 
of  sums  due  from  a  student  for  rooms  as- 
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signed  to  him  in  accordance  with  his 
application  before  entrance,  are  liable 
though  the  principal,  having  engaged  a 
room  for  the  last  year,  does  not  occupy 
it,  if  the  college  authorities  used  due  dili- 
gence to  reduce  the  damage  by  renting 
the  room;  the  infancy  of  the  principal,  or 
that  defendant  is  a  foreign  corporation 
and  not  registered  in  this  state,  is  no  de- 
fense: President  and  Fellows  of  Harvard 
College  V.  Kempner,  131  App.  Div.  848; 
116  N.  Y.  Supp.   437. 

a.  Lack  of  jurisdiction. — ^If  the  com- 
plaint on  its  face  shows  lack  of  juris- 
diction, the  proper  practice  is  to  demur; 
if  the  defect  does  not  appear  in  the 
complaint,  the  objection  may  be  taken 
by  answer;  the  jurisdiction  of  the  court 
is  not  ordinarily  determined  on  affida- 
vits but  by  the  pleadings  or  proof  taken 
at  trial :  Manning,  Maxwell  &  Moore, 
Inc.  V.  Canadian  L.  Co.  Ltd.,  120  App. 
Div.  735;  105  N.  Y.  Supp.  662. 

b.  liibel — ^Where  a  publication  set  up 
in  the  complaint  in  a  libel  suit  charged 
a  street  car  conductor  to  have  been  in 
complicity  with  pickpockets  upon  the  oc- 
casion of  a  certain  theft,  the  conductor 
is  sufficiently  indicated  to  permit  him 
to  offer  evidence  that  he  was  the  con- 
ductor of  the  particular  car  which  was 
the  scene  of  the  theft  and  the  complaint 
is  not  demurrable:  Lyons  v.  New  York 
Herald  Co.,  55  Misc.  570;  106  N.  Y. 
Supp.  874. 

c.  A  defense  in  an  action  for  libel 
which  alleges  that  the  matter  com- 
plained of  is  substantially  true,  but  was 
never  published  by  the  defendant  is  bad, 
because,  being  a  plea  in  confession  and 
avoidance,  it  must  admit  the  publication, 
and  also  because  a  justiflcation  must  be 
as  broad  as  the  libel:  Jacoby  v.  James, 
136  App.  Div.  431;  120  N.  Y.  Supp.  981. 

d.  If  the  truth  of  the  publication  be 
pleaded  as  a  defense  the  bur4en  is  on 
the  defendant  to  make  It  out;  if  the 
defense  of  truth  be  pleaded  and  proved 
the  defense  of  qualified  privilege  is  un- 
necessary; but  if  the  defense  of  truth  be 
not  made  out  or  not  pleaded,  but  merely 
a  defense  of  privilege,  the  burden  is  on 
the  plaintiff  to  defeat  the  privilege  when 
the  occasion  therefor  is  shown:  Ashcroft 
V.  Hammond,  132  App.  Div.  3;  116  N.  Y. 
Supp.  362. 

e.  A  general  allegation,  charging  a 
person  with  something  that  is  libelous 
per  se,  cannot  be  successfully  answered 
by  a  general  allegation  in  the  answer 
that  the  charge  Is  true:  Bingham  v. 
Gaynor,  203  N.  Y.  27. 

f.  Life  insurance. — An  objection  that 
an  action  was  brought  upon  an  original 
policy  of  life  insurance  which  had  be- 
come forfeited,  rather  than  upon  a  non- 
participating  paid-up  term  policy,  issued 
in  lieu  thereof,  is  waived  where  the 
answer  of  the  insurer  alleges  that  the 


paid-up  term  policy  was  issued:  Perry 
V.  Prudential  Ins.  Co.,  144  App.  Div. 
780. 

fr.  Limitations. — ^The  defense  of  ad- 
verse possession  or  the  Statute  of  Lim- 
itations must  be  pleaded  to  be  available: 
Udell  V.  Stearns,  125  App.  Div.  196; 
109  N.  Y.  Supp.  407. 

h.  Where  the  statute  of  limitations  is 
asserted  as  a  defense  to  an  action  of 
ejectment,  the  plaintiff  must  give  some 
evidence  showing  that  the  cause  is  not 
barred:  Baker  v.  Duff,  136  App.  Div. 
13;  120  N.  Y.  Supp.  184. 

i.  Liverjrman. — A  livery  stable 
keeper  may  properly  set  up  in  defense 
to  an  action  of  replevin  to  recover  pos- 
session of  a  horse,  harness  and  trap,  a 
claim  for  the  sum  due  him  as  livery- 
man, but  may  not  plead  as  a  counter- 
claim the  amount  of  certain  assigned 
claims  arising  on  contract:  Campbell  v. 
Abbott,  60  Misc.  93;  111  N.  Y.  Supp.  782. 

j.  Malicioas  prosecution. — It  is  a 
good  defense  to  an  action  for  malicious 
prosecution  that  the  dismissal  of  the 
proceedings  on  which  the  action  is  based 
was  due  to  the  fact  that  before  the  war- 
rant could  be  seinred  the  plaintiff  to 
avoid  trial  left  the  country:  Halberstadt 
V.  New  York  Life  Ins.  Co.,  125  App. 
Div.  830;  110  N.  Y.  Supp.  188. 

k.  In  an  action  for  malicious  prose- 
cution, probable  cause  and  absence  of 
malice  may  be  shown  under  a  specific 
denial;  they  need  not  be  alleged  as  a 
separate  defense;  the  mere  fact  that 
they  are  affirmatively  alleged  as  a 
partial  defence  and  in  mitigation  of 
damages  does  not  entitle  plaintiff  to  a 
bill  of  particulars:  Hayes  v.  Hoyt,  138 
App.  Div.  573;    123  N.  Y.  Supp.  357. 

1.  Misnomer. — ^Where  a  defendant 
named  Edgar  L.  Laing,  was  served  and 
appeared  without  objection,  and  signed 
the  notes  on  which  the  original  judgment 
was  recovered  as  Edward  L.  Laing,  the 
court  should  direct  judgment  for  the 
plaintiff,  where  there  is  no  defense  ex- 
cept that  of  misnomer:  Mo  risen  v.  Laing, 
132  App.  Div.  689;  117  N.  Y.  Supp.   416. 

m.  Mistake. — ^Where  one,  depositing 
moneys  in  a  bank,  by  mistake  makes  out 
a  deposit  slip  in  another's  name,  but  the 
deposit  is  entered  in  his  own  book,  which 
he  delivers  to  the  teller  with  the  monejrs 
for  the  purpose  of  making  such  entry, 
such  error  does  not  constitute  a  defense 
to  an  action  by  the  depositor  to  recover 
the  deposit:  Schwartz  v.  State  Bank,  63 
Misc.  265;  116  N.  Y.  Supp.  701. 

n.  Money  loaned. — Where  a  com- 
plaint to  recover  money  loaned  contained 
two  counts,  one  for  the  recovery  of  the 
money  and  the  other  on  an  account 
stated,  an  amendment  of  the  first  oount 
so  as  to  make  it  similar  to  the  second  is 
not  ground  for  reversal  even  thougb  the 
first  count   originally   failed   to   state    a 
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cause  of  action,  for  the  plaintiff  had  a 
right  to  proceed  on  the  second  count 
irrespective  of  the  amendment:  Reusens 
V.  Arkenburgh,  135  App.  Div.  75;  119 
N.  Y.  Supp.  821. 

a.  Mortgage. — Where  a  mortgagee 
agreed,  on  a  good  consideration,  to  pur- 
chase the  mortgaged  property  on  fore- 
closure sale  in  its  own  name,  and  recon- 
vey  it  on  consideration  of  a  new  mort- 
gage, it  cannot  repudiate  its  agreement 
to  reconvey  because  it  was  not  in  writing, 
for  equity  will  not  allow  the  statute  o£ 
frauds  to  be  made  a  means  of  fraud: 
Congregation  Kehal  Adath  v.  Universal 
B.  &  Co.,  134  App.  Div.  368;  119  N.  Y. 
Supp.   72. 

b.  Note. — Although  the  indorser  of  a 
promissory  note  set  up  lack  of  considera- 
tion and  gave  evidence  tending  to  prove 
that  defense,  he  waived  the  same  by  fail- 
ing to  request  a  charge  on  that  issue  and 
by  failing  to  except  on  the  court's  failure 
to  submit  it  to  the  jury;  Uvalde  Asphalt 
Paving  Co.  V.  National  Trading  Co.,  135 
App.  Div.  319;   120  N.  Y.  Supp.  11. 

c.  In  an  action  on  a  promiRRorv 
note,  the  facts  that  the  note  was 
given  for  the  purchase  price  of  a  cer- 
tain article,  with  warranty,  and  that  it 
failed  to  fulfill  the  terms  of  the  war- 
ranty, are  properly  pleaded  as  a  de- 
fense: American  Seeding  Machine  Co. 
V.  Slocnm,  58  Misc.  458;  108  N.  Y.  Supp. 
1042. 

d.  Notice  of  loss. — A  provision  in  bill 
•f  lading  requiring  notice  of  loss  or 
damage  within  a  fixed  time  after  the  de- 
livery of  property  by  the  carrier  must  be 
pleaded  as  a  defense:  Hoye  v.  Pennsyl- 
vania R.  R.  Co.,  191  N.  Y.  101;  aff'g 
114  App.  Div.  821;  100  N.  Y.  Supp. 
190. 

e.  Party. — The  defendant  may  not 
avail  himself  of  the  defense  that  the 
plaintiff  is  not  the  real  party  in  interest 
unless  he  has  pleaded  it:  Straight  v. 
Shaw,  56  Misc.  426;  107  N.  Y.  Supp. 
1036. 

f.  Payment. — Action  upon  a  promis- 
sory note;  the  defendant,  an  indorser, 
alleged  payment  at  maturity  by  giving 
other  notes  to  the  plain ti£F;  evidence  ex- 
amined and  held,  insufficient  to  sustain 
the  defense:  Plaut  v.  Straub,  131  App. 
Div.  154;  115  N.  Y.  Supp.  148. 

g.  Pipe  lines. — An  action  to  compel 
a  gas  company  from  operating  and  main- 
taining pipe  lines,  where  municipal  con- 
sent was  given  to  lay  them  for  thirty 
years,  cannot  be  maintained  after  that 
period,  and  an  answer  alleging  the  per- 
mission of  the  city  to  lay  the  pipes,  and 
of  the  adjacent  owners,  and  the  fulfill- 
ment of  all  municipal  requirements  is 
not  demurrable:  City  of  New  York  v. 
New  York  Mutual  Gas  Light  Co..  135 
App.  Div.  260;   120  N.  Y.  Supp.  776. 


h.  Pleading. — It  is  unnecessary  ver- 
biage to  formally  admit  any  allegation 
of  the  complaint;  a  defense  can  consist 
only  of  new  matter,  and  is  not  negative 
but  affirmative;  where  there  are  several 
defenses  they  should  be  pleaded,  '*  For  a 
defense,"  "  For  a  second  defense,"  etc.; 
it  is  not  allowable  to  plead  a  defense  or 
counterclaim  contingently  or  hypothetic- 
ally:  Stroock  Plush  Co.  v.  Talcott,  129 
App.  Div.  14;  113  N.  Y.  Supp.  214. 

i.  Present  claim. — In  an  action  for 
breach  of  a  contract  by  a  common  car- 
rier to  transport  goods  a  defense  is  not 
available  that  plaintiff  failed  to  present 
his  claim  in  writing  within  thirty  days 
unless  the  same  is  pleaded  and  is  not 
available  on  appeal  if  not  embodied  in 
the  motion  for  a  nonsuit:  Richardson 
V.  New  York  Central  &  H.  R.  R.  R.  Co., 
122  App.  Div.  120;  106  N.  Y.  Supp.  702. 

j.  Prior  Judgment. — Where  a  de- 
fendant pleads  a  prior  judgment  on 
another  account  as  a  bar,  because  the 
matters  involved  in  the  present  action 
were  therein  set  up  as  a  counterclaim, 
the  burden  is  on  the  defendant  to  show 
that  it  was  litigated,  as  no  presumption 
arises  from  the  fact  that  it  was  pleaded: 
Barber  v.  Ellingwood.  137  Al  p.  Div. 
704;   122  N.  Y.  Supp.   369. 

k.  Proof. — rAlthough  a  defendant  is 
entitled  to  prove  his  counterclaim,  if  he 
can.  Judgment  therefor  cannot  be  en- 
tered without  proof:  Balleisen  v.  Schiff, 
121  App.  Div.  285;  105  N.  Y.  Supp.  692. 

1.  In  an  action  to  recover  for  dam- 
ages by  an  alleged  negligent  use  of  an 
employee  of  defendant,  the  defendant 
under  a  general  denial  is  entitled  to 
prove  that  the  damage  complained  of 
was  caused  by  those  for  whose  acts  he 
was  not  responsible:  Kiers  v.  Rath- 
jen,  60  Misc.  105;  111  N.  Y.  Supp.  599. 

m.  Re*allege — Separate  defenses  stat- 
ing that  the  defendant  "  re-alleges  all 
that  he  has  hereinbefore  alleged  "  in- 
corporate prior  affirmative  defenses,  but 
not  prior  denials:  Stemmerman  v. 
Kelly,  122  App.  Div.  669;  107  N.  Y. 
Supp.  379. 

n.  Real  property. — In  an  action  of 
ejectment,  the  defense  that  the  convey- 
ance to  plaintilT  was  champertous  under 
§  225  of  the  Real  Property  Law,  pro- 
viding that  a  grant  of  land  is  void  if,  at 
the  time  of  the  delivery  thereof,  the  prop- 
erty is  in  the  actual  possession  of  one 
claiming  under  a  title  adverse  to  that  of 
the  grantor  is  unavailable  to  one  who 
makes  no  claim  of  title,  but  is  simply 
in  possession,  without  claiming  right 
thereto:  Belcher  v.  Belcher,  134  App.  Div. 
726;   119  N.  Y.  Supp.  144. 

o.  Relief. — Where  a  defendant  in 
his  answer  does  not  set  up  a  demand 
for  affirmative  relief,  the  court  is  with- 
out justification  in  awarding  an  affirma- 
tive   judgment    against    the    plaintiff: 
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Wilson  V.  Wilson.   126  App.  Dlv.  941; 
110  N.  Y.  Supp.  1150. 

a.  Heiteration. — Where,  in  the  state- 
ment of  a  separate  defense,  the  defend- 
ant intended  to  refer  to  and  reiterate 
the  allegations  contained  in  previous 
paragraphs  of  his  answer,  but  by  mis- 
take referred  to  them  as  paragraphs  of 
**  this  amc'nded  complaint,"  a  demurrer 
to  the  answer  for  Insufficiency  must  be 
sustained:  Aetna  Life  Ins.  Co.  v.  North 
Star  Mines  Co.,  55  Misc.  402;  106  N.  Y. 
Supp.  545. 

b.  Rent. — It  is  a  good  defense  to  an 
action  for  the  reasonable  worth  of  the 
use  and  occupation  of  a  building  to 
show  that  the  plaintiff's  assignor,  who 
was  originally  tenant  of  the  premises, 
on  selling  his  business  to  the  defendant, 
when  the  landlord  refused  <to  accept  the 
defendant  as  tenant,  agreed  to  pay  the 
rent:  Butler.  Inc..  v.  Deegan,  130  App. 
Dlv.  544;   115  N.  Y.  Supp.  60. 

c.  Ke-statement. — In  the  statement 
of  separate  defenses,  each  must  be  com- 
plete in  itself,  either  by  the  re-statement 
of  material  facts  previously  stated  or  by 
proper  reference  thereto:  Walsh  v.  Lis- 
prnard  Realty  Co.,  55  Misc.  400;  106 
N.  Y.  Supp.  570. 

d.  Public  statute. — ^It  is  unnecessary 
in  a  pleading  to  recite  or.  to  refer  to  a 
public  statute  of  our  own  state,  as  the 
court  takes  judicial  notice  of  its  ex- 
istence; all  that  is  required  to  bring 
the  case  within  such  statute  is  to  set 
out  the  necessary  facts:  Shattuck  v. 
Guardian  Trust  Co.,  145  App.  Dlv.  734. 

e.  Separation. — In  an  action  for  a 
separation,  where  defendant  sets  up  as 
a  separate  defense  but  not  as  a  counter- 
claim that  at  the  time  of  the  marriage 
of  the  parties  the  plaintiff  had  a  hus- 
band living  and  that  her  marriage  with 
him  was  then  In  force,  the  court  can- 
not grant  judgment  annulling  the  mar- 
riage of  the  parties:  Johannessen  v. 
Johannessen,  70  Misc.  361;  128  N.  Y. 
Supp.  892. 

f.  SpeciAc  performance. — It  is  no  de- 
fense to  an  action  for  specific  perform- 
ance against  a  husband  that  his  wife  did 
not  join  in  the  contract,  for,  if  she  refuse 
to  join  in  the  conveyance,  the  vendee 
may  elect  to  take  the  premises  subject  to 
her  dower,  with  an  equivalent  deduction: 
Maas  V.  Morgen thaler.  136  App.  Dlv. 
359;  120  N.  Y.  Supp.  1004. 

g.  Statute  of  Limitations. — ^Where  a 
husband  gives  his  wife  all  his  earnings  to 
apply  the  same  to  household  expenses, 
and  keep  the  remainder  for  him.  a  trust 
is  created,  which  may  be  terminated  at 
any  time;  and  in  an  action  by  said  hus- 
band against  the  wife's  executor  to  re- 
cover said  trust  fund,  a  plea  of  the 
statute  of  limitations  is  new  matter  con- 
stituting a  defense,  and  must  be  specific- 
ally set  forth:  Devoe  v.  Lutz,  133  App. 
Div.  356;  117  N.  Y.  Supp.  339. 


h.  The  sufficiency  of  matter  pleaded 
as  a  defense  cannot  be  tested  in  the  mo- 
tion under  said  action:  Tiemey  y.  Hel- 
vetia-Swiss Fire  Ins.  Co.,  129  App.  Dlv. 
694;  114  N.  Y.  Supp.  139. 

i.  Sureties. — In  an  action  by  city 
upon  an  official  bond,  given  by  its  treas- 
urer, to  recover  for  said  treasurer's  de- 
falcations against  the  sureties,  the  dis- 
charge in  bankruptcy  of  the  principal  la 
no  defense  to  the  sureties:  City  of  Syra- 
cuse v.  Roscoe,  66  Misc.  317;  123  N.  Y. 
Supp.  403. 

j.  Surety. — The  complaint  in  an 
action  against  the  surety  on  an  appeal 
bond,  providing  that  if  the  principal  shall 
pay  any  judgment  recovered  against  him 
the  obligation  shall  be  void,  need  not  al- 
lege that  the  judgment  recovered  is  un- 
paid, for  payment  is  a  matter  of  defense: 
Sweeny  v.  Metropolitan  Surety  Co.,  129 
App.  Dlv.  22;  113  N.  Y.  Supp.  126. 

k.  It  is  a  good  defense  to  an  action 
on  a  policy  insuring  the  fidelity  of 
bank  employees  to  allege  that  the  policy 
was  issued  on  the  faith  of  a  false 
statement  signed  by  the  bank  or  its 
agent,  one  G..  who  was  authorized  by 
the  bank  to  sign  the  same,  and  that  his 
authority  to  sign  was  obtained  as  part  of 
the  duties  imposed  upon  him  as  cashier; 
the  defense  Is  not  demurrable  on  the 
theory  that  the  false  statement  is  alleged 
to  have  been  made  by  the  cashier  indi- 
vidually, rather  than  by  the  bank  through 
his  agency:  Stapleton  Nat.  Bank  v.  U.  S. 
Fidelity  &  Guaranty  Co.,  131  App.  Div. 
157;  115  N.  Y.  Supp.  372. 

1.  Tax  law. — ^The  defense  of  failure 
to  pay  a  license  fee  as  required  by  $  181 
of  the  Tax  Liaw  must  be  pleaded  in  an 
action  by  the  assignee  of  a  foreign  cor- 
poration: Halsey  v.  Jewett  Dramatic 
Co.,  190  N.  Y.  231;  rev'g  114  App.  Dlv. 
420;   99  N.  Y.  Supp.  1122. 

m.  Tender — Where,  in  an  action  upon 
a  contract,  the  defendant  sets  up  as  a 
defense  a  composition  agreement  and 
tender  of  performance  under  it,  such 
tender  need  not  be  kept  good  where  it 
was  refused  at  the  time  It  was  made: 
Rosenzwelg  v.  Kallchman,  56  Misc.  345; 
106  N.  Y.  Supp.  860. 

n.  Tenants. — It  Is  no  defense  to  an 
action  for  rent  of  premises  leased  as  a 
private  apartment  that  another  tenant 
was  guilty  of  an  alleged  nuisance  by 
using  the  basement  as  a  restaurant  and 
annoyed  the  defendant  by  the  odor  of 
cooking,  if  no  affirmative  act  was  com- 
mitted by  the  landlord,  and  he  had  no 
control  over  the  acts  of  the  other  tenant: 
Martens  v.  Sloane,  132  App.  Div.  114; 
116  N.  Y.  Supp.  512. 

o.  A  tenant  sued  for  rent  may  set  up 
title  in  himself,  acquired  after  the  ex- 
ecution of  the  lease:  Klbbe  v.  Cross- 
man.  139  App.  Div.  338;  124  N.  Y. 
Supp.  3. 
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a.  Ultra  vires. — A  city  sued  on  a  con- 
tract obligation  cannot  inrerpose  the 
defense  of  ultra  vires  unless  pleaded, 
where  it  is  sued  for  tort  so  that  the 
plaintifT  is  under  the  burden  of  showing 
an  authorized  act  by  Its  agent,  the  de- 
fense of  ultra  vires  is  available,  although 
not  taken  by  ansv/er:  Brennan  v.  City 
of  Albany,  143  App.  Dlv.  752;  128  N.  Y. 
Supp.   334. 

b.  The  defense  of  ultra  vires  Is  not 
available  to  a  corporation  unless  pleaded: 
Stanton  v.  Erie  Railroad  Co.,  131  App. 
Div.  879;  116  N.  Y.  Supp.  375. 

c.  Usury. — The  defense  of  usury 
between  the  original  parties  to  commer- 


cial paper  is  no  longer  available  against 
a  subsequent  &ofia  fitlf  holder  in  due 
course,  under  the  provisions  of  §  9  6  oC 
the  Negotiable  Instruments  Law:  Klar  v. 
Kostiuk,  65  Misc.  199;  119  N.  Y.  Supp. 
683. 

d.  Waiver. — In  an  action  founded 
upon  the  breach  of  a  contract  by  the  de- 
fendants, it  is  not  enough  for  the  defend- 
ants to  allege  generally,  as  a  defense, 
that  the  plaintiff  waived  performance; 
but  should  set  forth  the  facts  constituting 
such  waiver:  Ward  v.  Brady,  63  Misc. 
435;  116  N.  Y.  Supp.  456. 


§  501 .    Counterclaim  defined. 

e.  Counterclaim — ^When  a  defendant 
has  an  election  to  set  up  a  cross  daim  of 
any  kind  to  diminish  or  overcome  the 
claim  of  the  plaintiff,  or  to  bring  an  inde- 
pendent action  thereon,  such  claim,  if 
asserted,  must  be  set  up  as  a  counter- 
claim in  the  action,  whether  it  consti- 
tutes what  was  formerly  denominated  a 
recoupment,  or  any  other  claim  coming 
within  the  code  definition  of  a  counter- 
claim; if  a  counterclaim  is  relied  upon,  li 
must  be  alleged  in  the  answer  and  not 
left  to  inference:  Deeves  &  Son  v.  Man- 
hattan Life  Ins.  Co.,  195  N.  Y.  324; 
aff'g  122  App.  Dlv.  888. 

f.  Counterclaim  —  Demurrer. —   The 

rule  that  a  demurrer  reaches  the  first 
bad  pleading  does  not  apply  to  a  demur- 
rer to  a  counterclaim,  which  does  not 
bring  up  defects  in  the  complaint,  but 
is  to  be  determined  upon  the  sufficiency 
of  the  counterclaim:  Aetna  Life  Ins.  Co. 
V.  North  Star  Mines  Co..  56  Misc.  164; 
106  N.  Y.  Supp.  140. 

g.  Defense. — Resort  cannot  be  had 
to  other  parts  of  an  answer  in  aid  of  a 
separate  and  distinct  defense,  which 
must  contain  every  allegation  essential 
to  mrtke  it  a  complete  defense  or  counter- 
claim: Biedler  v.  Malcolm,  121  App.  Div. 
145;  105  N.  Y.  Supp.  642. 

h.  Jurisdiction. — When  a  counter- 
claim exceeds  the  jurisdiction  of  the 
court,  it  may  be  set  up  to  defeat  the  ac- 
tion and  a  new  action  brought  for  the 
balance:  Int.  P.  C.  Co.  v.  LIth.  &  Mfg. 
Co.,  144  App.  Div.  72. 

i.  Jury  trial. — A  plaintiff,  who  has 
brought  a  suit  In  equity  to  set  aside  the 
award  of  an  arbitrator,  and  who  failed 
to  comply  with  rule  31  in  moving  within 
ten  days  after  issue  to  have  issues  on  de- 
fendant's counterclaim  asking  ejectment 
settled  for  trial  by  jury,  should  not  be 
granted  a  jury  trial:  Ettlinger  v.  Trus- 
tees of  Sailors'  Snug  Harbor,  122  App. 
Div.  681;  107  N.  Y.  Supp.  779. 

j.  Mechanic*s  lien. — In  an  action  to 
foreclose     a     mechanic's     lien     brought 


against  two  joint  obligors,  a  counterclaim 
in  behalf  of  one  of  them  cannot  be 
pleaded,  and  the  plaintiff  may  urge  the 
objection  without  a  reply:  Thomas  v. 
Noonan,  133  App.  Dlv.  459;  118  N.  Y. 
Supp.  25. 

k.  New  matter. — ^Where  new  matter 
set  up  in  an  answer  may  be  either  a 
counterclaim  or  an  affirmative  defense, 
it  will  be  treated  as  a  defense  only,  un- 
less characterized  as  a  counterclaim: 
Huber  Brewery  v.  Sleke,  146  App.  Div. 
467. 

1.  Prior  action. — An  action  may  not 
be  maintained  on  matter  set  up  as  coun- 
terclaim in  a  prior  action  after  judgment 
inerein:  Timpano  v.  Stevenson  Brewing 
!'o.,  123  App.  Dlv.  903;  108  N.  Y.  Supp. 
193. 

m.  Iloply. — Facts  to  constitute  a 
counterclaim  must  amount  to  an  inde- 
pendent cause  of  action  and  the  repe- 
tition of  the  allegations  of  the  affirma- 
tive defense  as  a  counterclaim  is  in- 
sufficient and  calls  for  no  reply:  McGee 
V.  Felter,  75  Misc.  349. 

n.  Breach  of  Promise. — In  an  action 
against  a  woman  for  breach  of  promise 
to  marry,  defendant  may  interpose  a 
cause  of  action  arising  out  of  the  plain- 
tiff's fraud  in  inducing  defendant  to 
enter  into  the  contract  as  a  counter- 
claim: Gross  V.  Hochstim,  72  Misc.  343. 

o.  Conversion. — In  an  action  for  con- 
version of  chattels  sold  conditionally,  a 
counterclaim,  based  upon  plaintiff's  fail- 
ure of  title  to  the  property  taken,  be- 
cause of  failure  to  comply  with  the  lien 
law,  is  not  "  connected  with  the  subject 
of  the  action  "  within  the  meaning  of  the 
statute:  Van  v.  Madden,  132  App.  Dlv. 
535;  116  N.  Y.  Supp.  1115. 

p.  Joint  wrongdoers. — Counterclaim, 
in  action  brought  by  one  joint  tort 
wrongdoer  against  the  other,  after  two 
actions  had  been  brought  against  them 
to  recover  for  negligence,  and  judgments 
obtained:  Fulton  County  G.  &  B.  Co.  v. 
Hudson  River  T,  Co.,  60  Misc.  247;  113 
N.  Y.  Supp.  22. 
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a/liiverjrma  n. —  A  livery-stable 
keeper  may  properly  set  up  in  defense  to 
an  action  of  replevin  to  recover  Dosses- 
sion  of  a  horse,  harness  and  trap  a  claim 
for  the  sum  due  him  as  a  liveryman,  hut 
may  not  plead  as  a  counterclaim  the 
amount  of  certain  assigned  claims  aris- 
ing on  contract:  Campbell  v.  Abbott,  60 
Misc.   93;  111  N.  Y.  Supp.   782. 

b.  Loan. — In  an  action  to  recover 
broker's  commissions  for  procuring  a 
loan,  an  answer  that  alleges  defendant 
informed  plaintiff  he  would  need  the 
money  in  ten  days  to  close  a  purchase 
of  real  estate  and  he  suffered  damage 
from  not  getting  the  money  in  that  time, 
is  insufficient  as  a  counterclaim,  in  the 
absence  of  an  allegation  that  the  plain- 
tiff's agreement  was  to  procure  the 
money  within  that  period:  Burr  v.  Pen- 
field,  55  Misc.  543;  105  N.  Y.  Supp. 
939. 

c.  MaJpractlce. — In  an  action  for 
medical  services,  defendant  should  be 
allowed  to  set  up  as  a  counterclaim 
malpractice  on  the  part  of  plaintifT  in 
performing  the  services,  even  though 
an  action  by  defendant  to  recover  dam- 
ages therefor  may  be  barred  by  the 
statute  of  limitations;  §  397  must  be 
construed  so  as  to  save  from  its  opera- 
tion cases  specified  in  {{  501,  sub.  1: 
Marsh  v.  Richer,  68  Misc.  587;  125  N. 
Y.   Supp.   245. 

d.  Mechanic's  lien. — In  an  action  by 
a  sub-contractor  to  foreclose  a  me- 
chanic's Hen,  the  general  contractor 
cannot  counterclaim  for  the  plaintlfT's 
delay  in  completing  the  work  where 
the  delay  was  caused  by  his  own  fail- 
ure to  prepare  the  foundations  for 
the  ironwork:  Phoenix  Iron  Co.  v. 
Metropole  Construction  Co.,  125  App. 
Div.  479;   109  N.  Y.  Supp.  857. 

e.  Negligence. — In  an  action  by  one 
of  two  co-defendants  against  whom  a 
judgment  for  negligence  has  been  ob- 
tained, to  recover  the  amount  thereof 
from  the  other  on  the  ground  that  such 
defendant  was  solely  responsible  for  the 
negligence,  a  counterclaim  for  payments 
made  in  settlement  of  claims  made  by 
other  persons  injured  at  the  same  time 
and  under  the  same  circumstances,  is 
demurrable;  the  rule  that  a  demurrer 
searches  the  sufficiency  of  all  pleadings 
prior  thereto  does  not  apply  to  a 
counterclaim:  Pulton  Co.  G.  &  E.  Co. 
V.  Hudson  Riv.  T.  Co.,  200  N.  Y.  287. 

f.  Rent. — In  an  action  to  recover 
rent,  due  before  a  fire,  a  claim  for  the 


untenantable  condition  while  repairs 
were  being  made  can  be  pleaded  only  as 
a  counterclaim  and  not  as  a  partial  de- 
fense: Einstein  v.  Tutelman,  59  Misc. 
462;  110  N.  Y.  Supp.   1025. 

g.  In  an  action  for  rent,  the  tenant 
cannot  counterclaim  treble  damages  for 
the  landlord's  forcible  entry  and  de- 
tainer of  the  demised  premises  during 
the  term:  Safraln  v.  Silverman,  72 
Misc.  14. 

h.  Replevin. — Replevin  is  a  posses- 
sory action,  and  a  counterclaim  for 
damages  can  neither  deminish  nor  de- 
feat a  claim  for  the  recovery  of  specific 
chattels;  an  answer  setting  up  such 
counterclaim  is  demurrable  for  insuffi- 
ciency:   Spans  V.  Stolwein,  75   Misc.  1. 

i.  Stockholder. — Where,  in  a  suit 
by  the  owner  of  corporate  stock  on  hift 
own  behalf  and  on  behalf  of  other  stock- 
holders to  protect  their  interest  in  the 
corporate  property  the  answer  of  two 
defendants  who  have  been  allowed  to 
intervene,  sets  up  an  alleged  lien  on 
plaintiffs  stock  as  a  counterclaim  and 
does  not  ask  for  a  dismissal  of  the 
complaint  but  for  judgment  on  the 
counterclaim,  it  is  demurrable:  Baum 
V.  Sporborg,  146  App.  Div.  537. 

j.  Title. — In  an  action  to  recover 
personal  property  delivered  to  defend- 
ants by  plaintiff's  testatrix,  defendants 
may  set  up  as  a  counterclaim,  a  parol 
agreement  that  they  were  to  have  the 
property  at  the  death  of  testatrix:  Ade- 
naw  V.  Piffard.  137  App.  Div.  470;  121 
N.   Y.   Supp.    825. 

k.  Tort. — As  a  general  rule  one  tort 
cannot  be  pleaded  as  a  counterclaim  to 
an  action  on  another,  where  there  is 
no  necessary  or  legal  connection  be- 
tween them;  but  the  Code  intended  to 
secure  adjustment  in  a  single  action  of 
all  controversies  between  the  parties 
concerning  the  same  subject-matter, 
and  to  that  end  it  should  be  liberally 
construed:  Kelly  v.  Webster,  143  App. 
Div.  737;  128  N.  Y.  Supp.  58;  1  Brad. 
P.  and  P.  605. 

1.  Warranty. — ^When  the  seller  of  a 
power  plant  makes  an  express  warranty 
as  to  its  performance  the  buyer  may 
keep  the  plant  although  not  as  war* 
ranted,  and  when  sued  for  the  purchase 
price  may  counterclaim  damages  for  a 
breach  of  warranty:  Norwich  Ldght  Co. 
V.  Ames,  122  App.  Div.  319;  116  N.  Y. 
Supp.  952. 


Subd.  2. 

m.  Ck>mmlsslons.  —  A  counterclaim 
that  defendants  placed  with  the  firm  of 
which  plaintifT  was  a  member  a  quan- 
tity of  fruit  "  to  be  sold  on  commission, 
with  instructions  not  to  export  any  of  It 


under  any  circumstances;  that  said  firm 
exported  the  whole  of  said  fruit  con- 
trary to  said  instructions  without  de- 
fendant's knowledge,  whereby  defend- 
ants were  damaged  upwards  of  $1,000; 
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succeeded  to  its  assets  and  assumed 
and  agreed  to  pay  and  become  liable 
for  all  of  its  obligations  prior  to  the 
commencement  of  the  action/'  states 
a  cause  of  action  on  contract  in  favor 
of  the  defendants  against  plaintiff:' 
Carroll  v.  Sharp.  67  Misc.  254;  122  N. 
Y.  Supp.  694. 

a.  Contract. — In  an  action  to  recover 
damages  for  breach  of  a  contract  the  de- 
fendant may  not  set  up  as  a  counterclaim 
a  Judgment  the  plaintiff  assigned  to  him 
after  the  commencement  of  the  action: 
Starks  v.  Rhodes,  64  Misc.  13;  118  N.  Y. 
Supp.  799. 

b.  In  an  action  to  recover  for  a  sum 
due  on  a  contract,  for  work,  labor  and 
services,  the  defendant  is  not  entitled 
to  a  judgment  on  a  counterclaim  for  the 
cost  of  completing  the  contract  for  the 
same  must  be  deducted  from  the  con- 
tract price:  Brown  v.  Mader,  120  App. 
Div.   515;   105  X.  Y.  Supp.  70. 

c.  Jadgment. — A  Judgment  may  be 
pleaded  as  a  counterclaim:  Clinton  v. 
Boehm.  139  App.  Div.  73;  124  N.  Y. 
Supp.  789.  Feinstein  v.  Jacobs,  139 
App.  Div.  192;   123  N.   Y.  Supp.  750. 


d.  Lien. — A  defendant  sued  in  the 
supreme  court  for  moneys  paid  to  him  to 
construct  an  engihe  which  he  refused  to 
deliver,  !s  not  bound  to  counterclaim  a 
demand  for  the  value  of  material  and 
services  furnished,  but  may  merely  set 
up  his  lien  as  a  defense:  Miller  v.  Bail- 
lard,  124  App.  Div.  555;  108  N.  Y.  Supp. 
973. 

e.  Mechanic*s  lien. — In  an  action  to 
foreclose  a  mechanic's  lien,  brought  by  a 
sub-contractor,  a  counterclaim  is  demur- 
rable which  does  not  set  forth  a  cause  of 
action  on  contract,  nor  matters  which 
arose  out  of  the  contract  or  transactions 
set  forth  in  complaint:  Uvalde  Asphalt 
Paving  Co.  V.  Morgan  Contracting  Co., 
120  Ai>p.  Di^.  498:  104  N.  Y.  Supp.  1118. 

f.  Prior  Judgment. — ^Where  a  de- 
fendant pleads  a  prior  judgment  on  an- 
other account  as  a  bar,  because  the  mat^ 
ters  involved  in  the  present  action 
were  therein  set  up  as  a  counterclaim, 
the  burden  is  on  the  defendant  to  show 
that  it  was  litigated,  as  no  presumption 
arises  from  the  fact  that  it  was  pleaded: 
Barber  v.  Elllngwood,  137  App.  Div. 
704;    122   N.  Y.  Supp.  369. 


§  502.    Rules  respecting  the  allowance  of  counterclaims. 

See  §  41,  Personal  Property  Law,  When  transferee  of  claim  may  sue. 


f^.  Assignment. — In  an  action  on  a 
judgment  by  the  assignee  thereof,  de- 
fendant may  offset  a  Judgment  obtained 
by  a  third  person  against  the  assignor 
prior  to  the  assignment,  although  the  de- 
fendant purchased  the  Judgment  after  the 
assignment  if  he  purchased  in  good  faith 
and  without  notice;  a  court  of  equity  will 
compel  the  assignee  of  an  insolvent  to 
allow  as  an  offset  a  claim  against  the 


insolvent  where  injustice  would  other- 
wise result,  though  an  action  at  law 
could  not  have  been  maintained:  Wyckoff 
V.  Williams.  136  App.  Div.  495. 

h.  A  counterclaim  in  an  action  by 
the  assignee  of  a  contract  must  have 
existed  against  the  assignor  at  the  time 
of  the  assignment:  Seibert  v.  Dunn,  70 
Misc.  422;   126  N.  Y.  Supp  974. 


§  503.    Judgment,  when  denoand  and  counterclaim  are  equal  or 
unequal. 


t.  Assignment.  —  A  counterclaim 
against  an  assignor  set  up  in  an  action 
brought  by  his  assignee  can  be  used  as 
a  defense  only,  not  as  the  basis  of  an 
affirmative  Judgment:  Czerney  v.  Haas, 
144  App.   Div.  430. 

j.  Error. — Where  the  defendant 
gives  proof  supporting  a  defense  and 
also  a  counterclaim,  it  is  reversible 
error  for  the  court  to  render  Judgment 


for  the  plaintiff  without  passing  upon 
the  counterclaim:  Bellock  v.  Weitzer, 
144  App.  Div.  292. 

k.  Jurisdiction. — When  a  counter- 
claim exceeds  the  Jurisdiction  of  the 
court,  it  may  be  set  up  to  defeat  the 
action  and  a  new  action  brought  for  the 
balance:  Int.  P.  C.  Co.  v.  Llth.  &  Mfg. 
Co.,  144   App.  Div.  72. 


§  504.    Id.;  for  affirmative  relief. 

I.  Assignment.  —  A  counterclaim 
against  an  assignor  set  up  in  an  action 
brought  by  his  assignee  can  be  used  as 
a  defense  only,  not  as  the  basis  of  an 
affirmative  Judgment:  Czerney  v.  Haas, 
144   App.  Div.    430. 

m.  Replevin. — The  plaintiff  In  an  ac- 
tion of  replevin  is  bound  to  show  that 


he  had  a  right  to  the  property  at  the 
time  the  suit  was  commenced,  and  If 
incidental  to  the  suit  he  takes  the  chat- 
tel, a  Judgment  determining  that  de- 
fendant Is  the  owner  does  not  give  affir- 
mative relief:  N.  Y.  &  B'klyn  Brewing 
Co.  V.  Angelo,   144  App.  Div.   655. 


§•§  507,  508] 
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§  507.    Defendant  may  interpose  several  defenses  or  counterclaims; 
rules  relating  thereto. 


a.  Contract. — ^Where  plaintiff  agreed 
in  a  contract  of  employment,  not  to  work 
for  any  other  person,  but  did  so,  and  still 
defendant  continued  the  employment  for 
the  entire  term,  he  cannot  counterclaim 
the  liquidated  damages,  without  alleging 
any  damage  caused  by  the  partial  breach; 
and  the  counterclaim  being  bad,  it  was 
not  error  to  refuse  to  allow  defendant  to 
show  that  plaintiff  worked  for  other  par- 
ties, or  any  other  modification  of  the  con- 
tract nor  alleged  in  the  answer:  Brown- 
old  V.  Robdell,  130  App.  Div.  371;  114 
N.  Y.  Supp.  846. 

b.  Defense. — A  defendant  cannot  re- 
allege as  a  partial  defense  matter 
constliuting  a  complete  defense,  and 
preyiously  alleged  as  such;  the  partial 
defense  is  subject  to  demurrer:  Shat- 
tuck  y.  Guardian  Trust  Co.,  125  App. 
Dlv.  431;  109  N.  Y.  Supp.  862. 

c.  Demurrer. — ^No  demurrer  lies  to 
a  **  separate  and  distinct  defense  both 
whole  and  partial  ";  the  plaintiff's  rem- 
edy is  a  motion  to  separate  the  de- 
fenses: Bergstrora  v.  Commercial  Adv. 
Ass.,  147   App.  Dlv.  774. 

d.  Equitable  defense.- 
defense  does  not  change 
into    one    in    equity:    N. 
Brewing  Co.   v.  Angelo, 
655. 

e.  Former  adjudication. — The  de- 
fense of  prior  adjudication  must  be  set  up 
as  a  separate  defense  connected  by  proper 
allegations  with  the  subject-matter  of  the 
action;  it  cannot  be  alleged  as  a  part  of 


—An   equitable 

a  legal  action 

Y.    &    B'klyn 

144  App.   Dlv. 


another   defense:   De  Ajuria  v.  Berwlnd, 
127  App.  Div.  528;  111  N.  Y.  Supp.  1029. 

f.  Fraud. — A  demurrer  will  not  He 
to  a  defense  that  plaintiff,  with  full 
knowledge  of  the  fraud  practiced  upon 
him,  ratified  it,  for  the  word  ratify  means 
that  with  full  knowledge  he  affirmed  the 
contract.  Intended  to  abide  by  It,  ^lid 
waived  all  claims  for  damages:  Potts  v. 
Lambie,   65  Misc.   334. 

g.  New  matter. — New  matter  alleged 
In  an  answer  will  be  treated  on  demur- 
rer as  a  defense  of  all  the  causes  of  ac- 
tion in  the  complaint,  unless  it  refers  to 
a  single  cause  of  action:  Price  v.  Derby- 
shire Coffee  Co.,  128  App.  Div.  472;  112 
N.  Y.  Supp.  830. 

h.  Separate  defenses. — A  separate  de- 
fense to  one  of  two  causes  of  action 
must  distinctly  refer  to  the  cause  of  ac- 
tion which  It  Is  Intended  to  answer  as 
required:  Browning,  King  &  Co.  v.  Ter- 
wllliger,   144   App.   Div.   516. 

i.  Summary  proceedings. — It  seems 
that  a  defendant  in  summary  proceed- 
ings who  claims  a  right  to  renewal 
should  sue  for  equitable  relief  and  pro- 
cure a  stay  of  the  summary  proceed- 
ings until  the  determination  of  the  ac- 
tion: Simon  V.  Schmltt,  137  App.  Dlv. 
625;   122  N.  Y.  Supp.   421. 

j.  Tenant. — A  tenant  sued  for  rent 
may  set  up  title  in  himself,  acquired 
after  the  execution  of  the  lease:  Kibbe 
V.  Grossman,  139  App.  Dlv.  338;  124 
N.  Y.  Supp.  3. 


§  508.    Partial  defenses. 

k.  Accounting. — A  suit  for  a  partner- 
ship accounting  is  in  equity,  and  If  it  be 
shown  that  the  defendant  is  accountable 
for  a  single  item,  it  is  no  answer  to  say 
that  there  are  other  matters  for  which  he 
Is  not  accountable:  Joseph  v.  Herzig,  135 
App.  Div.  141;    120  N.  Y.  Supp.   34. 

1.  Complete  defense. — ^T^^here  a  par- 
tial defense  is  pleaded  as  a  complete 
defense,  it  is  demurrable:  O'Hara  v. 
Murray,  144  App.  Div.  113. 

m.  A  separate  defense  not  pleaded  as 
a  partial  defense,  nor  stating  to  which 
of  two  causes  of  action  It  refers,  will 
be  deemed  to  be  Intended  to  be  a  com- 
plete defense  to  both  of  the  causes  of 
action:  Browning,  King  &  Co.  v.  Ter- 
willlger,  144  App.  Div.  516. 

n.  Demurrable — In  an  action  against 
several  grantors  upon  the  covenants  of 
warranty  and  for  quiet  enjoyment  con- 
tained in  a  deed  of  real  property  In  which 
all  joined,  based  upon  an  alleged  eviction 
as  to  one-eighth  of  the  property,  it  is  not 
a  complete  defense  that  a  mortgage,  given 


by  plaintiff  to  the  particular  grantor  of 
such  one- eighth  interest  for  the  entire 
puichase  price  thereof,  was,  after  the 
death  of  such  grantor,  purchased  for  less 
than  its  face  by  the  plaintiff  from  his  ad- 
ministrator who  subsequently  misapplied 
the  purchase  price;  and  an  answer  setting 
up  Fuch  facts  as  a  complete  defense  is  de- 
murrable; Gordon  v.  Illensworth,  56  Misc. 
366;  107  N.  Y.  Supp.  650. 

o.  liibel. — Where  neither  of  two  de- 
fenses to  an  action  for  libel  is  pleaded 
as  a  partial  defense,  each  defense  mug.c 
be  treated  as  a  complete  defense  to  tlie 
entire  complaint:  Bingham  v.  Gaynor, 
141  App.  Div.  301;  126  N.  Y.  Supp. 
353. 

p.  The  naked  allegation  of  the  be- 
lief in  the  truth  of  a  libelous  charge, 
is  insufficient  to  constitute  a  defense 
in  mitigation  of  damages  to  an  action 
for  libel:  Hearst  v.  Bidder,  71  Misc.  18: 
129  N.  Y.  Supp.  1098. 

q.  Rent. — In  an  action  to  recover 
rent,  due  before  a  fire,  a  claim  for   the 
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untenantable  condition  while  repairs 
were  being  made  can  be  pleaded  only  as 
a  counterclaim  and  not  as  a  partial  de- 
fense: Einstein  v.  Tutelman,  59  Misc. 
462;  110  N.  Y.  Supp.  1025. 

a.  It  is  not  a  partial  defense  to  allege 
the  statute  of  a  foreign  state  limiting  the 
liability  of  a  carrier  to  a  certain  sum 
nnJess  the  person  offering  the  baggage 
pay  by  way  of  insurance  for  an  additional 
amount  of  responsibility,  when  such  stat- 
ute does  not  limit  liability  for  negligence 
and  there  is  no  allegation  that  the  de- 
fendant was  not  negligent:  Martin  v. 
Central  Railroad  Co.,  121  App.  Div.  552. 
106  N.  Y.  Supp.  226. 


b.  Separate  defenses. — ^Where  an 
answer  in  an  action  for  damages,  in- 
ducing employees  of  plaintiff  to  break 
their  alleged  contracts  of  employment, 
sets  up  a  separate  defense  as  to  one  of 
such  employees,  and  pleads  the  same 
as  a  complete,  and  not  a  partial  de- 
fense, it  is  insufficient  on  demurrer: 
De  Jong  V.  Behrman  Co.,  148  App.  Div. 
37. 

c.  No  demurrer  lies  to  a  "  separate 
and  distinct  defense  both  whole  and 
partial;"  the  plaintiff's  remedy  is  a 
motion  to  separate  the  defense:  Berg- 
Strom  V.  Commercial  Adr.  Assn.,  147 
App.  Div.  774. 


§  511.    When  pleadings  admit  part  of  plaintiff's  claim  to  be  just, 
action  may  be  severed. 


d.  Ofeimterclalni. — ^The  provision  of 
$  511  is  not  applicable  to  a  case  where 
defendant  admits  the  claim  of  plaintiff 
but  sets  up  a  counterclaim  greater  in 
amount:  Koehler  &  Co.  v.  Adams,  71 
Misc.  436;    128  N.  Y.  Supp.  707. 

e.  Judgment. — ^Where  the  buyer 
admits  that  it  used  the  greater  portion 
of  the  pictures  delivered  and  alleges  no 
valid  defense,  the  plaintiff,  moving  un- 
der §  547,  is  entitled  to  judgment  for  the 
contract  price  of  the  portion  used,  and 
the  action  should  be  severed,  pursuant  to 
i  511,  and  the  plaintiff  be  permitted  to 
continue  the  action  as  if  it  had  originally 


been  brought  for  the  remainder  of  the 
claim  if  he  so  elects:  Electro-Tint  En- 
graving Co.  V.  Am.  Handkerchief  Co., 
130  App.  Div.  561;  115  N.  Y.  Supp.  34. 
f.  Misjoinder. — ^Where  two  causes  of 
action  have  been  improperly  joined  In 
one  complaint  and  defendant  has  in- 
terposed a  demurrer,  the  court  cannot 
before  the  decision  of  the  demurrers* 
permit  the  plaintiff  to  sever  the  actions 
and  serve  an  amended  complaint,  even 
though  his  time  to  amend  as  of  course 
had  not  expired:  Neun  v.  Bacon  Co.,  137 
App.  Div.  397;   121   N.  Y.  Supp.  718. 


§  514.    Reply;  what  to  contain. 

g.  Estoppel. — As  a  defendant  may 
apply  for  judgment  upon  a  counterclaim 
if  the  plaintiff  fail  to  reply  or  demur 
thereto,  a  plaintiff,  by  serving  a  reply, 
is  not  estopped  from  subsequently  mov- 
ing to  strike  out  Irrelevant  and  scan- 
dalous matter  contained  in  a  separate 
defense:  Sheridan  v.  Tucker,  138  App. 
Div.  436;    122   N.  Y.  Supp.   800. 

b.  Inconsistent  pleas. — ^When  a  com- 
plaint for  conversion  alleges  that  the 
defendant  originally  obtained  lawful 
possession  of  the  propery,   the  plaintiff 


cannot  plead  by  way  of  reply  to  the  de- 
fense of  a  discharge  in  bankruptcy,  that 
the  possession  was  obtained  by  fraud: 
Young  V.  Dresser,  137  App.  Div.  313; 
122  N.  Y.  Supp.  29. 

i.  Veriflcation. — ^The  Superintendent 
of  Banks  or  one  of  his  special  deputies 
may  verify  and  interpose  a  reply  to  a 
verified  counterclaim  In  an  action 
brought  by  him  in  pursuance  of  his 
duties  in  liquidating  the  affairs  of  a 
bank:  Union  Bank  v.  Kanturk  R.  Corp., 
72  Misc.  96. 


§  515.    Judgment  upon  failure  to  reply. 


j.  Estoppel. — As  a  defendant  may 
apply  for  judgment  upon  a  counter- 
claim if  the  plaintiff  fail  to  reply  or 
demur  thereto,  a  plaintiff,  by  serving  a 
reply,  is  not  estopped  from  subse- 
quently moving  to  strike  out  irrelevant 
and  scandalous  matter  contained  in  a 
separate  defense:  Sheridan  v.  Tucker, 
138  App.  Div.  436;  122  N.  Y.  Supp. 
800. 

k.  Jndf^ent  on  coonterclalm. — On 
a  motion  for  judgment  on  counter- 
claims, to  which  no  reply  or  demurrer 


has  been  served,  the  complaint  will  be 
deemed  to  state  a  good  cause  of  action, 
and  the  amount  due  as  between  the 
parties  will  be  left  to  be  determined 
upon  trial:  Crompton  v.  Seaich,  142 
App.  Div.  431;    126  N.  Y.  Supp.  817. 

1.  Where  the  amount  claimed  in  a 
complaint  exceeds  the  amount  of 
counterclaims,  a  motion  for  judgment 
on  the  counterclaims,  because  of  a  fail- 
ure to  reply  or  demur  thereto  will  not 
be  entered,  until  the  issues  raised  by 
the   complaint   have   been   disposed   of: 
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Crompton  v.  Seaich,  143  App.  Div.  284; 
128  N.  Y.  Supp.  586. 

a.  Sufficiency. — Pacts  to  constitute 
a  counterclaim  must  amount  to  an  in- 
dependent cause  of  action  and  the  re- 


petition of  the  allegations  of  the  affirm- 
ative defense  as  a  counterclaim  is  in- 
sufficient and  calls  for  no  reply:  McGee 
V.  Felter,  75  Misc.  349. 


§  516.    Cases  where  the  court  may  require  a  reply. 


b.  Discretion. — The  Appellate  Divis- 
ion will  not  interfere  with  the  discre- 
tion of  the  Special  term  in  denying  a 
motion  made  under  §  516  to  compel  the 
plaintiff  to  reply  unless  a  clear  case  foi 
such  interference  be  presented:  Porter 
V.  American  Tobacco  Co.,  140  App.  Div. 
871;   125  N.  Y.  Supp.   710. 

c.  It  is  only  where  a  defendant  set 
up  new  matter  by  way  of  avoidance  that 
the  court  has  discretionary  power  to 
order  a  reply  under  §  516:  Fragner  v. 
Fischel,  141  App.  Div.  869;  126  N.  Y. 
Supp.   478. 

d.  Fraud. — The  court  should  require 
plaintiff  to  reply  to  a  defense  in  an  ac- 
tion by  an  heir  against  the  executor  for 
fraud  of  his  testator,  as  to  an  agreement 
between  the  testator  and  the  plaintiff  on 
the  settlement  of  a  prior  action,  these 
matters  being  peculiarly  within  his  per- 
sonal knowledge:  Richards  v.  Greason, 
128  App.  Div.  320;  112  N.  Y.  Supp.  675. 

e.  Insurance. — A  plaintiff  suing  on 
a  policy  of  burglary  insurance  should 
be  compelled  to  reply  to  a  defense  of 
breach  of  warranty  and  to  a  defense 
of  an  attempt  to  defraud  the 
by  exaggerating  the  claim: 
United  Surety  Co.,  142  App. 
127  N.  Y.  Supp.  8;  1  Brad. 
166. 

f.  New  matter. — The  court  will  com- 
pel the  plaintiff  to  reply  to  new  matter 
set  up  by  way  of  defense  in  an  answer; 
a  reply  may  result  in  the  disposition  of 
the  case  by  motion  for  judgment  on  the 


defendant 

Shaff    y. 

Div.   465; 

P.  and  P. 


pleadings:  Lincoln  Trust  Co.  v.  Mc- 
Vlckar,  68  Misc.  132;  123  N.  Y.  Supp. 
723. 

g.  The  Code  does  not  authorize  a 
voluntary  reply  to  new  matter  by  way 
of  avoidance,  but  only  where  the  new 
matter  is  in  the  nature  of  a  counter- 
claim; if  no  reply  be  required  the  new 
matter  in  the  answer  Is  deemed  to  be 
controverted:  Davis  Con.  Co.,  Inc.,  v. 
Rochester  G.  Ins.  Co.,  141  App.  Div. 
909;   126  N.  Y.  Supp.  723. 

h.  Statute  of  frauds. — Where  the 
complaint  in  an  action  upon  the  con- 
tract which  must  be  in  writing  does  not 
state  Whether  the  contract  is  in  writ- 
ing or  not,  the  plaintiff  will  be  required 
to  reply  to  a  separate  defense  pleading 
the  statute  of  frauds:  Guinsburg  v. 
Joseph,  141  App.  Div.  472;  126  N.  Y. 
Supp.   324. 

i.  Statute  of  limitations. — The  plea 
of  the  statute  of  limitations  is  a  plea  ol 
avoidance  and,  therefore  the  court  may 
require  the  plaintiff  to  reply  to  the  plea 
of  a  foreign  statute  of  limitations, 
asserted  by  a  foreign  corporation, 
where  such  statute  may  be  material: 
Olsen  V.  Singer  Man.  Co..  138  App.  Div. 
467;   122  N.  Y.  Supp.   822. 

j.  Will. — In  an  action  under  §  2653a» 
to  determine  the  validity  of  a  will, 
plaintiff  may  be  compelled  under  §  516, 
to  reply  to  new  matter  contained  in 
the  answer:  Twamley  v.  McKennell,  137 
App.  Div.  574;    122  N.  Y.  Supp.   237. 


§  519.    Pleadings  to  be  liberally  construed. 


k.   Penalty. — Pleadings   in   an   action 
for  a  statutory  penalty  are  strictly  con- 


strued:  People  V.  Clark,  140  App.    Div. 
150;   124  N.  Y.  Supp.  1023. 


§521.    When  defendant  to  serve  copy  of  answer  on  co-defendant. 


1.  Answer  to  answer. — One  defend- 
ant may  not  serve  upon  another  an 
answer  to  the  latter's  answer:  Strauss 
V.  Hanover  Realty  &  Const.  Co.,  67 
Misc.  572;   124  N.  Y.  Supp.  757. 

m.  Counterclaim. — One  defendant 

may  not,  in  his  answer,  set  up  against 
another  defendant  a  counterclaim  which 
Is   not  based   on  facts  involved   in   the 


plaintiff's  cause  of  action:   City  of  New 
York  V.  Montague,  74   Misc.   521. 

n.  Judgment. — ^A  judgment,  purport- 
ing to  adjust  differences  between  a  de- 
fendant who  has  not  been  served  with 
the  answer  of  his  co-defendant,  Is  bind- 
ing, until  modified  by  the  court:  Emmet 
V.  Runyon,  139  App.  Div.  310;  123  N. 
Y.  Supp.   1026. 


§  522.    Allegation  not  denied;  when  to  be  deenr>ed  true. 


o.  Arrest. — Admissions    of    the    due 
issue  of  a  body  execution  and  of  arrest 


thereunder  by   failure   to   deny,    is   not 
qualified  by  allegations  of  new  matter 
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of  the  unlawfulness  of  such  arrest: 
Herrmann  Lumber  Co.  v.  Bjurstrom,  74 
Misc.  93. 

a.  Manager. — ^Where  It  Is  alleged  In 
the  complaint  that  defendant  is  "  man- 
ager and  superintendent,"  a  denial 
that  defendant  is  **  superintendent "  ad- 
mits that  he  is  "manager";  Sugarman 
y.  Dennett's  Surpassing  Coffee  Co.,  148 
App.  Div.   330. 

b.  New  matter. — A  defense  consist- 
ing of  new  matter  not  constituting  a 
counterclaim  is  deemed  controverted; 
the  plaintiff  without  pleading  may  tra- 
verse or  avoid  it  and  is  entitled  to  the 
benefit   of  every   possible  answer  to   it 


the  same  as  if  pleaded:  Rose  v.  Village 
of  White  Plains,  146   App.  Div.   470. 

c.  Where  a  defense  consisting  of 
new  matter  is  interposed  the  plaintiff 
may  either  demur  or  rest  upon  the  pro- 
visions of  the  Code  that  the  defense  is 
deemed  to  be  controverted:  Continental 
Securities  Co.  v.  Belmont,  72  Misc.  94. 

d.  Reply. — The  Code  does  not  au- 
thorize a  voluntary  reply  to  new  matter 
by  way  of  avoidance,  but  only  where 
the  new  matter  is  in  the  nature  of  a 
counterclaim;  if  no  reply  be  required 
the  new  matter  in  the  answer  Is  deemed 
to  be  controverted:  Davis  Con.  Co.,  Inc., 
V.  Rochester  G.  Ins.  Co.,  141  App.  Div. 
909;   126  N.  Y.  Supp.  723. 


§  523.    When  pleading  must  be  verified;  and  when  verification  may 
be  omitted. 


e.  Directors. — Even  though  the  com- 
plaint in  an  action  against  directors  by 
one  who  became  a  stockholder  because 
of  false  reports  issued  by  said  directors 


is  verified,  the  answer  need  not  be  veri- 
fied: Thompson  v.  McLaughlin,  138 
App.   Div.    711;    123  N.   Y.    Supp.   782. 


§  525.    Verification;  how  and  by  whom  made. 


f.  By  attorney. — ^An  affidavit  of  veri- 
fication to  an  answer  taken  by  defend- 
ants' attorney  is  not  a  nullity  and  an  an- 
swer so  verified  cannot  be  disregarded, 
nor  can  a  Judgment  in  such  a  case  be 
entered  for  plaintiff  as  upon  defendants* 
default:  Zlcherman  v.  Wohlstadter,  60 
Misc.  362;  113  N.  Y.  Supp.  403. 

g.  Facts. — Although  §  525  requires 
that,  when  a  verification  is  made  by  one 
of  two  or  more  parties  in  Interest,  he 
must  be  acquainted  with  the  facts,  that 
express  allegation  is  not  necessary  when 
the  pleadings  themselves  show  that  the 
several  parties  are  united  in  interest  and 
that  presumptively  the  verifying  party 
is  acquainted  with  the  facts:  Connolly  v. 


Schroeder,  121  App.  Div.  634;  106  N.  Y. 
Supp.  303. 

h.  Personal  knowledge. — It  is  not 
essential  that  a  defendant,  verifying  on 
behalf  of  himself  and  co-defendants, 
should  have  actual  personal  knowledge 
of  all  the  allegations  and  denials  in  the 
answer:  People  ex  rel.  L.,  A.  C.  &  L. 
C.  R.  R.  Co.  V.  Powers,  73  Misc.  269. 

i.  Superintendent  of  banks. — The 
Superintendent  of  Banks  or  one  of  his 
special  deputies  may  verify  and  inter- 
pose a  reply  to  a  verified  counterclaim 
in  an  action  brought  by  him  in  pursu- 
ance of  his  duties  in  liquidating  the 
affairs  of  a  bank:  Union  Bank  v.  Kan- 
turk  R.  Corp.,  72  Misc.  96. 


§  526.    Form  of  affidavit  of  verification. 


j.  Information. — A  verification  of  a 
pleading  by  one  who  is  not  a  party  to 
the  action  should  show  that  the  affiant 
derived  his  information,  which  he  states 


as  the  grounds  of  his  belief,  from  some 
person  who  had  knowledge  of  the  facts: 
Nelson  v.  Baruch,  60  Misc.  357;  113 
N.  Y.  Supp.  449. 


§  528.    Remedy  for  defective  verification,  or  want  of  verification. 


k.  Return  answer — ^Where  an  answer 
1b  returned  upon  the  ground  of  irregular- 
ity, the  objection  must  be  explicitly 
stated  and  the  particular  defect  or  omis- 


sion pointed  out  so  that  the  defendant 
may  understand  wherein  it  lies:  Rosen- 
thal V.  Cohn,  55  Misc.  533;  105  N.  Y. 
Supp.  943. 


§  529.    When  defendant  not  excused  from  verifying  answer  to  charge 
fraud. 


I.  Directors; — ^Evon  though  the  com- 
plaint in  an  action  against  directors  by 
one  who  became  a  stockholder  because 
of  false  reports  Issued  by  said  directors 


is  verified,  the  answer  need  not  be  veri- 
fied: Thompson  v.  McLaughlin,  138 
App.  Div.  711;   123  N.  Y.  Supp.  782. 
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§  530.    Private  statute;  how  pleaded. 


a.  Private  statutes. — The  provision 
of  f  530  relating  to  pleading  private  stat- 
utes is  applicable  to  the  charter  of  the 
city  of  Auburn  (L.  1906,  ch.  185);  and, 
in  an  action  based  upon  a  liability  under 
such  charter,  a  complaint  that  fails  to 
refer  to  it  as  required  by  said  section  is 
obnoxious  to  demurrer:  Kosters  v.  Na- 
tional Bank  of  Auburn,  G2  Misc.  419; 
116  N.  Y.  Supp.   647. 


b.  Public  statute. — It  is  unnecessary 
in  a  pleading  to  recite  or  to  refer  to  a 
public  statute  of  our  own  state,  as  the 
court  takes  judicial  notice  of  its  ex- 
istence; all  that  is  required  to  bring 
the  case  within  such  statute  is  to  set 
out  the  necessary  facts:  Shattuck  v. 
Guardian  Trust  Co.,  145  App.  Div.  734. 


§  531.    Account,  how  pleaded;  bill  of  particulars. 


c.  Accounting. — Where,  in  an  action 
against  an  agent  for  an  accounting,  the 
principal  alleges  that  a  certain  account 
rendered  by  the  agent  was  fraudulent 
and  that  a  paper  purporting  to  be  a  re- 
ceipt in  full  signed  by  her  was  obtained 
by  fraud  and  asks  that  the  accounting 
be  set  aside,  the  defendant  is  entitled  to 
a  bill  of  particulars  of  the  facts  relating 
to  the  alleged  fraud  but  not  of  property 
transferred  by  her  to  the  defendant  and 
received  by  him  as  agent  or  trustee,  for 
if  an  interlocutory  judgment  for  an  ac- 
counting be  rendered  the  defendant  must 
file  an  account  to  which  the  plaintiff 
may  file  objections,  whereupon  the  issues 
so  raised  will  be  referred:  Barnes  v.  Gar- 
diner, 133  App.  Div.  576;  118  N.  Y. 
Supp.    120. 

d.  Account  stated. — An  order  for  a 
bill  of  particulars  of  an  account  stated 
having  a  balance  of  over  $36,000  is 
complied  with,  where  the  bill  states  that 
on  the  account  stated  the  defendant  is 
Indebted  to  the  plaintiff  in  that  sum, 
for  an  account  stated  may  consist  of  a 
Pingle  item:  Stein  v.  Stein,  140  App. 
Div.  306;   125  N.  Y.  Supp.  244. 

c.  Administrator. —  Particulars  will 
not  be  deoied  because  the  plaintiff  is  an 
administrator  having  no  personal  knowl- 
edge of  the  facts,  because  the  function  of 
the  bill  of  particulars  is  to  point  out 
what  the  aggrieved  party  claims  to  be 
the  facts,  in  order  that  the  defendant  may 
be  prepared  to  meet  the  issues:  Waller  v. 
Degnon  Contracting  Co.,  120  App.  Div. 
389:  105  N.  Y.  Supp.  203. 

f.  Affidavit. — As  a  general  rule  a 
motion  for  a  bll  of  particulars  must  be 
founded  upon  the  affidavit  of  the  party 
applying  therefor;  the  affidavit  of  his 
attorney  alone  is  sufficient  unle.sR  »ome 
good  reason  exists  for  a  departure  from 
the  rule:  Strohoefer  v.  Security  Mutual 
Life  Ins.  Co.,  148  App.  Div.  763. 

fr,  A^eement. — Defendant  is  en- 
titled to  bin  of  particulars  stating 
nature  of  agreement  not  to  sell  property 
received  for  storage:  Taylor  v.  Metro- 
politan Fireproof  Storage  W.  Co.,  14(T 
App.  Div.   321:   125  N.  Y.  Supp.  137. 

h.  Where  the  defendant  in  an  ac- 
tion    for     goods     sold     and     delivered 


alleges  various  agreements  extending 
the  time  of  payment,  he  will  be  required 
to  give  a  bill  of  particulars  of  the  time 
and  place  of  the  agreements:  Bluthen- 
thal  &  Bickart.  Incorporated,  v.  Crow- 
lev,  138  App.  Div.  843;  123  N.  Y.  Supp. 
519. 

i.  Assault. — Where  in  an  action  to 
recover  damages  for  assault  and  bat- 
tery, plaintiff,  who  was  ordered  to  fur- 
nish a  bill  of  particulars  stating  the 
names  of  the  persons  who  committed 
the  assault  and  the  names  of  those  who 
seized  and  searched  him  as  well  as  the 
names  of  those  in  whose  presence  such 
acts  were  committed,  served  a  bill  of 
particulars  giving  the  name  of  the  de- 
fendant's officer  who  committed  the 
assault  and  stating  that  beyond  giving 
said  name  he  had  no  knowledge  of  the 
names  of  the  other:  Schepps  v.  Jap- 
anese Fan  Co.,  145  App.  Div.  418. 

j.  Where  the  complaint  in  an  action 
to  recover  for  assault  and  battery  does 
not  allege  any  permanent  injury  to  the 
plaintiff,  but  simply  contains  a  general 
allegation  that  the  plaintiff  suffered 
damages  In  a  specific  sum,  it  is  Im- 
proper to  require  him  to  serve  a  bill 
of  particulars  itemizing  in  detail  his  in- 
juries, and  his  pecuniary  loss:  Renz  ▼. 
Lugt,   147  App.   Div.   638. 

k.  Attorney. — In  an  action  by  an  at- 
torney to  recover  for  professional  services, 
a  bill  of  particulars  consisting  mainly  of 
dates  of  interviews,  consultations,  etc., 
and  a  single  item  for  services  in  seven- 
teen foreclosure  actions  covering  a  year 
and  for  bankruptcy  proceedings,  is  not 
sufficiently  definite:  Squires  v.  Kissam, 
121  App.  Div.  607;  106  N.  Y.  Supp.  373. 

I.  Attorney's  Hen. — ^Where,  on  a 
motion  for  substitution  of  attorneys, 
the  attorney  originally  retained  asserted 
a  lien  upon  the  papers  for  services  ren- 
dered in  the  action  and  in  other  mat- 
ters, and  the  court  ordered  a  reference  to 
determine  the  amount  due,  it  Is  im- 
proper before  the  hearing  to  require 
the  attorney  to  furnish  a  bill  of  par- 
ticulars of  his  claim:  Dacey  v.  Pogel, 
144   App.  Div.   160. 

m.   Before    answer. — A    bill    of     par- 
ticulars    before     answer     will     not      be 
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granted,  on  allegations  that  defendant 
has  no  knowledge  of  plaintiff's  claim  or 
of  any  services  rendered,  and  will  deny 
the  same;  it  will  not  be  granted  because 
it  may  suggest  defenses  of  wbicb  defend- 
ant is  unaware:  Ehrich  v.  Dessar,  130 
App.  Div.  110;  114  N.  Y.  Supp.  271. 

a.  Broker. — Where  the  complaint  in 
a  broker's  action  for  commissions  is 
based  upon  a  specific  contract  entitling 
Mm  to  a  certain  percentage,  the  plaintiff 
will  not  be  required  to  give  a  bill  of 
particulars  stating  the  amount  of  time 
used  by  him  in  procuring  the  lease: 
Fragner  v.  Pischel,  141  App.  Div.  869; 
126  X.  Y.  Supp.  478. 

b.  Building  contract. — In  an  action 
to  recover  under  a  building  contract  the 
plaintiff  is  entitled  to  particulars  of  the 
damages  alleged  to  have  been  sustained 
by  reason  of  non-performance:  Kelly  v. 
St  Michael's  Roman  Catholic  Church, 
124  App.  Div.  505;  108  N.  Y.  Supp.  927. 

c.  Commissions. — In  an  action  to  re- 
cover excessive  commissions,  the  defend- 
ant is  not  entitled  to  a  bill  of  particulars 
before  issue  Is  joined;  a  bill  of  particulars 
is  not  ordered  except  under  extraordinary 
circumstances,  prior  to  joinder  of  Issues: 
United  States  Casually  Co.  v.  Jamleson, 
122  App.  Div.  608;  107  N.  Y.  Supp.  490. 

d  Consideration. — A  plaintiff  suing 
to  recover  the  purchase  price  of  stock,  is 
entitled  to  a  bill  of  particulars  of  the 
consideration  alleged  to  have  been  re- 
ceived in  full  payment  where  he  makes 
alBdavit  of  having  no  knowledge  of  such 
consideration,  and  the  defendant  does 
not  disclose  it:  Harris  v.  Drucklieb,  128 
App.  Div.  276;  112  N.  Y.  Supp.  671. 

e.  Contract. — A  bill  of  particulars 
will  be  ordered  as  to  whether  an  alleged 
contract  was  written  or  oral;  if  written, 
a  copy  of  the  contract;  if  oral,  a  statement 
of  the  terms:  Cozzens  v.  American  Gen- 
eral Engineering  Co.,  126  App.  Div.  942; 
11::  N.  Y.  Supp.  126. 

f.  A  surety  sued  on  a  bond  given  to 
secure  the  performance  of  a  building 
contract  is  entitled  to  a  bill  of  par- 
ticulars showing  in  what  respects  the 
principal  failed  to  perform  his  con- 
tract as  alleged:  Schwarzchild  &  Sulz- 
berger Co.  V.  Empire  State  S.  Co.,  128 
App.  Div.  644;  112  N.  Y.  Supp.  1036. 

g.  Where  a  party  has  attempted  in 
good  faith,  but  unsuccessfully,  to  serve 
a  sufficient  bill  of  particulars,  he  should 
be  given  another  reasonable  opportunity 
to  comply  with  the  order  of  the  court: 
Boskowitz  V.  Sulzbacher,  128  App.  Div. 
637;  112  N.  Y.  Supp.  890. 

h.  A  plaintiff  is  not  bound  to  declare 
specially  upon  an  express  contract,  but 
may  set  out  the  count  of  indehitatus 
f»%umpftit:  LfUdwig  v.  Pusey  &  Jones  Co., 
143  App.  Div.  290;  128  N.  Y.  Supp.  72. 

i.  Conversion. — Bill  of  particulars 
ordered  in  action  for  conversion  showing 


upon  what  transactions  the  plaintiff 
claims  that  the  defendant  has  been  guilty 
of:  Mayer  v.  Commonwealth  Trust  Co., 
124  App.  Div.  932;  108  N.  Y.  Supp.  1062. 

j.  Where  in  an  action  for  conversion 
of  goods  between  certain  specified  dates 
and  specifically  upon  other  specified 
dates,  the  defendant  is  not  entitled  to 
a  bill  of  particulars  of  the  dates,  the 
plaintiff  seeks  only  to  recover  the  value 
of  the  chattel  without  damages  for  the 
retention  thereof,  the  defendant  is  not 
entitled  to  a  bill  of  paraticulars  of  the 
items  of  damages;  but  where  the  de- 
fendant in  such  action  denies  a  de- 
mand for  the  return  of  the  goods  and 
claims  to  be  without  knowledge  thereof, 
it  is  entitled  to  a  bill  of  particulars 
stating  whether  or  no  the  demand  was 
in  writing,  and,  if  so,  to  have  a  copy 
of  It:  Kalina  v.  American  Label  Co., 
146  App.  Div.  718. 

k.  Copyright. — In  an  action  to  re- 
cover damages  from  a  publisher  for  trans- 
ferring a  copyright,  the  defendant  is  en- 
titled to  a  bill  of  particulars  of  the  al- 
leged damage  when  it  is  admitted  that  the 
plaintiff  is  ignorant  of  the  theory  upon 
which  he  proposes  to  claim  damages: 
Shaw  V.  Stone,  124  App.  Div.  624;  109 
N.  Y.  Supp.  146. 

1.  Counterclaim.  —  One  defendant 
may  not  serve  upon  another  an  answer 
to  the  latter's  answer,  and  a  bill  of  par- 
ticulars cannot  be  granted  of  a  counter- 
claim attempted  to  be  set  up  in  an 
answer  to  an  answer:  Strauss  v.  Han- 
over Realty  &  Const.  Co.,  67  Misc.  572; 
124  N.  Y.  Supp.  757. 

m.  Where  in  an  action  to  recover  for 
services  rendered,  defendant  sets  up  a 
counterclaim  for  damages  arising  out  of 
plaintiff's  negligence,  the  plaintiff  is  not 
entitled  to  a  bill  of  particulars  as  to 
his  own  negligence  and  failure  to  per- 
form, as  he  is  bound  to  show  perform- 
ance on  his  part:  Herrman  v.  Ireland, 
148  App.  Div.  641. 

n.  Damages. — Where  a  general  claim 
for  damages  is  set  up  in  the  complaint 
the  defendant  may  move  for  a  bill  of 
particulars,  if  he  desires  to  be  further 
informed  of  the  specific  claim:  Keefe  v. 
Lee.  197  N.  Y.  68;  rev'g  125  App.  Div. 
903. 

o.  No  bill  of  particulars  will  be  or- 
dered of  the  items  constituting  the 
damage,  in  an  action  for  breach  of 
contract,  where  a  counterclaim  inter- 
posed alleges  the  delivery  of  inferior 
goods,  and  the  necessity  of  purchasing 
goods  of  the  proper  quality  in  the  open 
market  at  an  advanced  price,  and  the 
answer  alleges  the  amount  of  goods 
purchased,  the  contract  price  and  the 
market  price  in  open  market,  for  the 
damages  are  a  mere  matter  of  computa- 
tion: Strohmeyer  &  Arpe  Co.  v.  Hartley 
Silk  Mfg.  Co.,  130  App.  Div.  102;  114 
N.  Y.  Supp.  287. 
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a.  Defenses. — A  bill  of  particulars 
may  be  ordered  not  only  as  to  counter- 
claims, but  also  as  to  defenses:  Huber- 
Brewery  v.  Sieke,  146  App.  Div.  467. 

b.  Discharge. — In  an  action  to  re* 
cover  damages  for  wrongful  discharge, 
where  the  answer  alleges  that  the  dis- 
charge was  for  and  on  account  of  the 
failure  of  the  plain  tiff  to  perform  her 
duties  as  a  saleswoman,  the  plaintiff  is 
entitled  to  a  bill  of  particulars:  Macauley 
v.  Anthony,  66   Misc.   173. 

c.  Disclosure. — An  order  requiring  a 
pleading  to  be  made  more  definite  and 
certain  should  not  require  the  disclosure 
of  matters  which  are  more  properly  the 
subject  of  a  bill  of  particulars:  Harrington 
T.  Stillman,  120  App.  Div.  659;  105  N.  Y. 
Supp.  75. 

d.  Discretion. — Although  the  grrant- 
Ing  or  denial  of  a  motion  for  a  bill  of 
particulars  is  discretionary,  yet,  the  court 
of  appeals  will  review  such  discretion 
where  the  order  requires  the  plaintiff  to 
furnish  particulars  of  evidence:  People 
T.  McClellan,  191  N.  Y.  341,  rev'g  124  App. 
Div.  215;  108  N.  Y.  Supp.  765. 

e.  Divorce. — After  the  entry  of  an 
order  framing  Issues  in  an  action  for 
divorce  and  stating  the  hotel  where  the 
offence  was  alleged  to  have  been  com- 
mitted, a  bill  of  particulars  of  the  day 
and  time  will  not  be  granted,  for  such 
bill  would  probably  modify  the  order 
settling  the  issue,  which  can  only  be 
modified  on  motion  or  appeal:  Stein  v. 
Stein,  181  App.  Div.  807;  116  N.  Y. 
Supp.   93. 

f.  In  an  action  for  divorce,  which 
alleges  as  a  separate  defense  certain 
general  allegations  as  to  the  plaintiff 
not  precisely  known  to  the  defendant,  the 
defendant  should  be  compelled  to  give  a 
bill  of  particulars  even  though  the  an- 
swer demands  no  affirmative  relief:  Wels 
V.  Weis,  123  App.  Div.  409;  107  N.  Y. 
Supp.  1062. 

fjf.  Ejectment. — Where  by  the  answer 
to  a  complaint  in  ejectment,  the  defend- 
ant alleges  that  the  deed  under  which 
the  plaintiff  claims  was  obtained  by  de- 
ception, fraudulent  importunity  and 
undue  influence  exerted  on  the  grantor 
by  the  plaintiff  at  a  time  she  was  un- 
able to  resist  the  same,  the  defendant 
should  be  required  to  give  a  bill  of  par- 
ticulars: Jones  V.  McDonough,  143  App. 
Div.  178;  127  N.  Y.  Supp.  695;  1  Brad. 
P.  and  P.  Rep.  49. 

h.  Election. — In  an  action  of 
quo  warranto  brought  by  the  attorney- 
general  for  the  purpose  of  ousting  the 
mayor  of  New  York  from  office,  the  plain- 
tiff should  be  required  to  give  particulars 
as  to  voting  by  unregistered  persons  and 
the  districts  in  which  it  was  claimed 
frauds  occurred:  People  v.  McClellan.  124 
App.  Div.  215;  108  N.  Y.  Supp.  765,  rev'd 
191  N.  Y.  341. 


i.  Erroneous  advice. — Where  in  an 
action  for  services  as  architects  there  Is 
a  counterclaim  based  upon  the  failure  of 
plaintiffs  to  perform  the  services,  the 
plaintiffs  are  not  entitled  to  a  bill  of 
particulars  stating  the  particular  items 
of  erroneous  advice  claimed  to  have  been 
given;  the  respects  in  which  they  were 
negligent,  the  items  of  the  general  dam- 
ages claimed  to  have  been  occasioned 
thereby,  and  the  items  making  up  the 
cost  of  the  building  upon  which  the  ser- 
vices were  rendered:  Radcliffe  v.  New 
York  Cab  Co.,  Ltd.,  134  App.  Div.  450; 
119  N.  Y.  Supp.  251. 

j.  Estoppel. — The  defendant  by  not 
appealing  from  the  first  order  for  a 
bill  of  particulars  is  not  estopped  froLx 
refusing  to  give  further  particulars: 
Oliver  Refining  Co.  v.  Aspegren,  140 
App.  Div.   549;   125  N.  Y.  Supp.  796. 

k.  Evidence. — ^An  order,  requiring  a 
defendant  to  give  a  bill  of  particulars, 
should  not  direct  that  in  the  event  of 
failure  to  comply  he  is  estopped  from 
proving  his  defense  or  counterclaim;  the 
plaintiff  is  only  entitled  to  an  order  ex- 
cluding evidence  after  the  defendant 
fails  to  give  the  items  ordered:  Foster 
V.  Curtis,  121  App.  Div.  689;  106  N.  Y. 
Supp.  388. 

1.  Examination — ^The  physical  exam- 
ination authorized  by  §  873  does  not  serve 
the  purpose  of  a  bill  of  particulars:  Bie- 
hayn  v.  New  York  City  Railway  Co.,  123 
App.  Div.  652.  108  N.  Y.  Supp.  66. 

m.  Executrix. — Where  an  executrix 
suing  a  corporation  to  recover  the  value 
of  legal  services  rendered  by  her  testator 
has  been  ordered  to  serve  a  bill  of  par- 
ticulars and  has  no  personal  information 
concerning  the  services  rendered,  she  is 
entitled,  in  order  to  frame  a  bill  of  par- 
ticulars, to  an  order  for  the  examination 
of  third  persons  who  at  the  time  of  her 
testator's  employment  were  officers  of 
the  defendant:  Chittenden  v.  San  Do- 
mingo Improvement  Co.,  132  App.  Div. 
169;  116  N.  Y.  Supp.  829. 

n.  Exemplary  damages. — In  an  ac- 
tion for  tort  defendant  should  not  be 
required  to  furnish  a  bill  of  particulars 
stating  whether  he  demands  exemplary 
damages:  Korber  v.  Dime  Savings  Bank, 
134  App.  Div.  149;  118  N.  Y.  Supp.  857. 

o.  Failure  to  file. — ^Where  a  plaintiff 
has  been  ordered  to  give  a  further  bill 
of  particulars  because  of  the  insufficiency 
of  the  particulars  first  served,  and  merely 
notifies  the  defendant  that  he  is  unable 
to  furnish  any  further  particulars,  it  is 
error  to  deny  the  defendant's  motion  to 
preclude  the  plaintiff  from  giving  evi- 
dence of  allegations  as  to  which  par- 
ticulars were  ordered,  or  in  the  alterna- 
tive to  compel  him  to  show  cause  why 
it  is  impossible  to  obey  the  order:  Osborn 
V.  Mc Arthur  Brothers  Co..  132  App.  Div. 
845;  117  N.  Y.  Supp.  750. 
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a.  Form. — Where  a  complaint  sets 
out  separate  causes  of  action  charging 
two  defendants  with  assault,  the  plaintiff 
will  not  be  required  to  give  the  names  of 
the  various  persons  by  whom  he  was  for- 
merly employed,  or  the  names  of  the  po- 
lice officers  who  arrested  him;  an  order 
for  a  bill  of  particulars  should  not  direct 
that  the  plaintiff  be  precluded  from  giving 
evidence  in  case  he  fails  to  give  the  par- 
ticulars required:  Loscher  v.  Hager,  124 
App.  Div.  668;  109  N.  Y.  Supp.  562. 

b.  Further  particulars. — A  motion 
for  a  further  bill  of  particulars  will  be 
granted,  where  the  first  bill  of  particu- 
lars does  not  substantially  comply  with 
the  original  order:  New  York  Co.  Nat. 
Bank  v.   Hermann,  148   App.  Div.   631. 

c.  Where  an  order  requiring  the 
plaintiff  to  serve  a  bill  of  particulars 
of  specified  items  which  was  not  com- 
plied with  remains  unmodified,  unre- 
versed, and  there  is  no  appeal  there- 
from, it  is  improper  to  deny  the 
defendant's  motion  for  further  particu- 
lars of  those  items:  Connolly  v.  WMlls, 
Inc.,  140  App.  Div.  303;  125  N.  Y. 
Supp.   189. 

d.  It^iuR. — Where  in  an  action  on  a 
policy  of  fire  insurance,  the  complaint 
alleges  that  the  value  of  the  goods  was 
over  ^33,000  and  the  total  loss  was  over 
128,000,  and  the  defendant  alleges  that 
the  former  did  not  exceed  $5,000  and 
the  loss  was  not  more  than  $500,  the 
plaintifT  on  a  motion  for  a  bill  of  par- 
ticulars are  not  entitled  to  an  itemized 
statement:  Herzig  v.  Washington  Fire 
Ins.  Co.,  143  App.  Div.  386;  128  N.  Y. 
Supp.   565. 

e.  Impossibility. — Upon  a  motion  to 
compel  plaintiff  to  comply  with  an 
order  directing  it  to  furnish  a  bill  of 
particulars,  the  special  term  has  power 
to  relieve  it  from  compliance  with  the 
order  if  it  appear  that  it  is  impossible 
for  it  to  give  the  particulars  required: 
Chartered  Bank  of  India,  Etc.,  v.  Nas- 
sau F.   Ins.   Co.,   145   App.   Div.   307. 

f.  Inspection. — ^The  fact  that  an  or- 
der has  already  been  made  allowing  an 
inspection  of  notes  and  a  check,  is  no 
bar  to  a  motion  for  a  bill  of  particulars: 
Miller  v.  Miller  No.  2,  144  App.  Div. 
153. 


g.  Insurance. — In  an  action  on  an  in- 
surance policy,  a  bill  of  particulars  should 
be  required  as  to  notice  of  death  and  facts 
upon  which  an  alleged  waiver  by  the  de- 
fendant is  based:  Cunningham  v.  U.  S. 
Casualty  Co.,  125  App.  Div.  916;  109  N.  Y. 
Supp.  1014. 

h.  Knowledge  or  Information. —  A 
representative  suing  to  recover  damages 
for  negligence  causing  death  should  not 
be  required  to  make  her  bill  of  particu- 
lars of  defects  in  the  ways,  works,  ma- 
chinery or  plant  used  by  the  defendant 
of  her  own  knowledge,  where  it  does  not 


appear  that  she  was  on  the  spot  when 
the  accident  happened;  it  is  proper  for 
the  order  to  provide  that  the  bill  of  par- 
ticulars shall  be  fmnished  by  the  plain- 
tiff only  in  so  far  as  the  same  is  within 
her  knowledge  or  information:  Enmii  v. 
Ryan-Parker  Construction  Co.,  134  App. 
Div.   482;    119   N.   Y.   Supp.  267. 

i.  Labor. — A  defendant  sued  for 
labor  performed  and  materials  furnished, 
who  admits  that  some  work  was  done 
but  alleges  that  It  was  so  improperly 
done  that  he  had  to  do  it  over  again 
and  counterclaims  for  the  expense 
thereof,  will  not  be  required  to  furnish 
a  bill  of  particulars  of  the  work  actually 
done  by  the  plaintiff:  Bennett  v.  G.  &  W. 
Manufacturing  Co.,  135  App.  Div.  798; 
120  N.  Y.  Supp.  133. 

j.  The  granting  or  witholding  of  a 
bill  of  particulars  is  within  the  discre- 
tion of  the  court:  Lowenthal  v.  Globe 
and  Rutgers  Ins.  Co.,  132  App.  Div.  890; 
116  N.  Y.  Supp.  294. 

k.  Laches. — ^A  motion  for  a  bill  of 
particulars,  on  the  eve  of  trial,  as  to 
alleged  negligence,  should  not  be  denied 
for  laches,  if  plaintiff  will  not  loose  by 
the  delay,  or  a  postponement  of  the  trial 
result:  Con  very  v.  Marrin,  128  App.  Div. 
265;  112  N.  Y.  Supp.  673. 

I.  Land. — In  an  action  for  injury  to 
personal  property  and  to  a  freehold,  a 
bill  of  particulars  Is  peculiarly  appropri- 
ate; a  plaintiff  able  to  estimate  the  gross 
sum  should  state  the  details:  Weinstein 
V.  O'Leary,  128  App.  Div.  267;  112  N.Y. 
Supp.  641. 

m.  Libel. — A  bill  of  particulars  of 
defenses  not  involving  a  counterclaim 
may  be  ordered,  as  of  matter  pleaded  in 
justification  of  libel:  Reader  v.  Haggin, 
123  App.  Div.  489;  107  N.  Y.  Supp.  963. 

n.  Malicious  prosecution. — In  an  ac- 
tion for  malicious  prosecution  probable 
cause  and  absence  of  malice  may  be 
shown  under  a  specific  denial;  they 
need  not  be  alleged  as  a  separate  de- 
fense; the  mere  fact  that  they  are  af- 
firmatively alleged  as  a  partial  defense 
and  in  mitigation  of  damages  does  not 
entitle  plaintiff  to  a  bill  of  particulars: 
Hayes  v.  Hoyt,  138  App.  Div.  573;  123 
N.  Y.   Supp.   357. 

o.  Negligence. — The  purpose  of  a  bill 
of  particulars  is  to  amplify  the  pleadings* 
not  to  set  forth  evidence;  a  servant  in  a 
negligence  action  will  be  required  to 
state  what  he  was  doing  at  the  time  of 
the  accident,  and  how  his  hand  was 
caught,  and  also  what  duty  owing  to  him 
was  disregarded:  Clum  v.  Federal  Sugar 
Refining  Co.,  136  App.  Div.  355;  120 
N.  Y.  Supp.  975. 

p.  A  bill  of  particulars  will  be  re- 
quired in  an  action,  where  the  com- 
plaint alleges  that  the  death  of  the 
plaintiff's  intestate  was  caused  by  the 
negligence  of  her  master  in  failing  to  fur- 
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nish  a  reasonably  safe  place  to  work: 
Bjork  v.  Post  &  McGord,  125  App.  DIy. 
813;  110  N.  Y.  Supp.  206. 

a.  Where  an  action  by  an  administra- 
tor to  recover  for  the  death  of  his  intes- 
tate is  on  the  calendar  and  set  down  for 
trial  so  that  it  is  reasonable  to  assume 
that  the  plaintiff  has  knowledge  respect- 
ing the  facts  alleged  in  the  complaint,  he 
will  be  required  to  give  particulars  identi- 
fying a  tug  and  doat  concerned  in  the 
accident,  and  the  pilot  who  is  alleged  to 
have  been  incompetent  and  a  habitual 
drunkard;  under  the  circumstances  a  bare 
allegation  of  lack  of  knowledge  on  the 
plaintiff's  part  is  no  answer  to  a  demand 
for  particulars:  Ditollo  v.  Erie  Railroad 
Co.,  126  App.  Div.  811;  111  N.  Y.  Supp. 
125. 

b.  In  an  action  to  recover  for  per- 
sonal injuries,  a  bill  of  particulars  in  or- 
der to  enable  defendant  to  answer  will  be 
denied  where  defendant  denies  all  knowl- 
edge concerning  the  matters  alleged  in 
the  complaint:  Bailey  v.  Mayer,  56  Misc. 
331 ;  107  N.  Y.  Supp.  624. 

c.  In  an  action  by  an  employee 
against  his  employer  for  damages  for  in- 
juries sustained  in  operating  a  button 
machine,  the  plaintiff  should  be  required 
to  state  in  a  bill  of  particulars  whether 
or  not  he  claimed  that,  at  the  time  of  the 
accident,  he  was  put  to  work  to  operate 
the  machine:  Kaplan  v.  Sher,  56  Misc. 
432:  106  N.  Y.  Supp.  1094,  modfd  109 
Supp.  20. 

d.  In  an  action  to  recover  for  an  in- 
jury to  the  back,  the  defendant  is  entitled 
to  a  bill  of  particulars  as  to  the  nature 
and  extent  of  the  injuries,  the  amount 
expended  for  medicine,  medical  aid, 
nurses,  etc.,  but  not  as  to  the  names 
of  her  physicians,  druggists  and  nurses: 
Greene  v.  Johnson,  126  App.  Div.  33;  110 
N.  Y.  Supp.  104. 

e.  Bill  of  particulars  ordered  where 
complaint  alleged  failure  to  provide 
safe  and  proper  tools,  appliances  and 
machinery:  Hoareau  v.  Schwartzkoff, 
142  App.  Div.  69;  126  N.  Y.  Supp.  448. 

f.  Note. — When  in  an  action  upon 
several  promissory  notes  the  answer  al- 
leges payment,  a  bill  of  particulars  of 
the  alleged  payment  will  be  ordered  when 
no  information  or  means  of  information 
as  to  any  payments  except  those  admitted 
in  the  complaint:  CooUdge  v.  Stoddard, 
120  App.  Div.  641;  105  N.  Y.  Supp.  544. 

fr.  Partition. — Where  a  complaint  in 
partition  alleges  that  a  devise  of  lands 
is  void  by  reason  of  the  fact  that  the 
testatrix  lacked  testamentary  capacity; 
that  the  execution  was  procured  by  fraud 
and  undue  influence,  and  that  the  will 
was  not  executed  in  the  manner  required 
by  the  laws  of  this  State,  the  plaintiff 
will  not  be  required  to  give  a  bill  of 
particulars  containing  the  evidence 
which   she   will    produce   In   support   of 


such   allegations:    Smidt  v.   Bailey,    132 
App.  Div.  177;  116  N.  Y.  Supp.  805. 

h.  Partnership. — When  in  an  action 
for  a  partnership  accounting  the  right  is 
I  admitted,  the  plaintiff  should  not  be  re- 
I  quired  to  give  a  bill  of  particulars  that 
the  defendant  used  the  partnership  for  his 
own  purposes:  Child  v.  O'Rourke,  122 
App.  Div.  325;  106  N.  Y.  Supp.  884. 

i.  In  an  action  for  the  dissolution  of 
a  partnership  and  an  accounting,  the 
plaintiff  should  not  be  required  to  give 
a  bill  of  particulars  of  allegations  of  mis- 
appropriation of  the  tirm  moneys:  Kel- 
logg V.  GrifBths,  124  App.  Div.  513;  108 
N.  Y.  Supp.  962. 

j.  In  an  action  by  an  administrator 
to  set  aside  an  agreement  dissolving  a 
partnership  on  the  ground  of  fraud,  the 
plaintiff  should  not  be  required  to  fur- 
nish a  bill  of  particulars  of  matters  perti- 
nent upon  an  accounting,  but  should  be 
required  to  give  particulars  of  the  frauds 
which  he  claims  were  practiced  upon  the 
deceased  partner:  Boskowitz  v.  Sulzbacher, 
124  App.  Div.  682;  109  N.  Y.  Supp.  186. 

k.  Payments. — ^Where  In  answer  to 
the  complaint  of  the  assignee  of  a  na- 
tional bank  seeking  to  recover  on  a  judg- 
ment ten  years  old,  the  defendant  al- 
leges on  information  and  belief  that  the 
defendant  paid  to  the  assignor  prior  to 
the  action,  the  plaintiff  is  entitled  to  a 
bill  of  particulars  stating  the  date  and 
place  of  the  alleged  payment,  the  per- 
sons or  officers  who  made  the  payment 
and  the  amount  thereof:  Sittig  v.  Cohen, 
130  App.  Div.  689;  115  N.  Y.  Supp.  332. 

I.  Prior  order. — A  prior  order  deny- 
ing a  bill  of  particulars  is  no  bar  to  a 
subsequent  motion  for  a  bill,  where  a 
different  state  of  facts  is  presented: 
Lundberg  v.  De  Ronde,  146  App.  Div.  1. 

m.  Purchase — In  an  action  to  recover 
a  horse,  where  the  defense  is  that  plain- 
tiff intrusted  one  G.  with  the  possession 
and  clothed  him  with  the  indicia  of  own- 
ership whereby  the  defendant  was  led  to 
purchase  the  horse,  believing  G.  to  be  the 
true  owner,  a  bill  of  particulars  requiring 
a  full  statement  of  plaintiff's  acts  and 
the  acts  constituting  such  indicia,  should 
be  modifled  to  require  a  statement  gen- 
eral in  its  terms  of  such  facts:  Adams 
V.  Coe,  65  Misc.  517;  119  N.  Y.  Supp. 
1086. 

n.  Defendant  may  be  required  to  fur- 
nish a  bill  of  particulars  of  acts  alleged 
in  a  counterclaim:  American  Mutoscope 
and  Biograph  Co.  v.  Film  Import  and 
Trading  Co.,  134  App.  Div.  958. 

o.  Purpose. — The  office  of  a  bill  of 
particulars  is  to  amplify  a  pleading  and 
to  inform  the  other  party  with  reason- 
able certainty  of  the  nature  of  the  claim 
against  him,  and  it  may  not  be  resorted 
to  in  aid  of  a  complaint  that  fails  to  state 
facts  upon  which  a  recovery  may  be 
based:  Samuelson  v.  Mayer,  65  Misc. 
518;   120  N.  Y.  Supp.  75. 
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a.  Service  of  bill. — ^Where  defendant 
moves  without  previous  demand  for  a  bill 
of  iMirticulars  and,  after  the  service  of 
the  motion  papers,  the  defendant  serves 
a  bill  of  particulars,  which  the  defendant 
returns  as  insufficient;  and,  thereafter, 
upon  the  hearing  of  the  motion,  an  order 
is  made  requiring  the  service  of  a  bill 
of  particulars  containing  certain  speci- 
fied particulars  of  plaintiff's  claim,  the 
plaintiff  cannot  claim  that  the  service 
of  the  previous  bill  of  particulars  was 
a  compliance  with  the  order,  but  he  must 
again  serve  a  bill  of  particulars  con- 
forming to  the  provisions  of  the  order: 
Hosner  v.  Keahon,  63  Misc.  253;  116 
N.  Y.  Supp.  720. 

b.  Special  damage — ^A  plaintiff  suing 
for  malicious  prosecution  may,  in  the 
discretion  of  the  court,  be  required  to 
give  a  bill  of  particulars  of  special  dam- 
ages claimed:  Smith  v.  Bradstreet  Co., 
134  App.  Div.  567;  119  N.  Y.  Supp. 
487. 

c.  Specdflc  performance. — In  an  ac- 
tion for  specific  performance,  the  plain- 
tift  will  be  required  to  furnish  copies  of 
so  much  of  the  alleged  agreement  as 
are  in  writing:  Fischel  v.  Fischel,  121 
App.  Div.  868;   106  N.  Y.  Supp.  815. 

d.  Stay  proceedings. — An  order  for  a 
bill  of  particulars  should  under  no  cir- 
cumstances stay  all  proceedings  in  the 
action;  the  penalty  for  non-compliance 
with  an  order  for  a  bill  of  particulars 
is  to  be  determined  when  such  failure 
has  been  established,  a  provision  there- 
for in  the  original  order  is  improper: 
Pruyn  v.  Peck  &  Mack  Co.,  136  App.  Div. 
566;   121  N.  Y.  Supp.  57. 

e.  Stock. — A  plaintiff  is  entitled  to  a 
bill  of  particulars  as  to  stocks  and  securi- 
ties claimed  to  have  been  purchased  for 
liim  by  defendants:  Foster  v.  Curtis,  120 
App.  Div.  874. 

f.  In  an  action  brought  to  recover 
the  price  of  certain  stock  when  the  de- 
fendant alleges  want  of  consideration  for 
the  agreement,  a  bill  of  particulars  speci- 
fying the  words,  acts,  or  writings  on 
which  the  defense  is  based  will  not  be 
granted,  nor  will  a  bill  of  particulars 
specifying  the  words,  acts  and  writings 
which  constitute  an  alleged  release: 
Smith  V.  Anderson,  126  App.  Div.  24;  110 
N.  Y.  Supp.  191. 

g.  Snfficieney. — Action  to  charge  de- 
fendants, members  of  a  voluntary  asso- 
ciation, with  liability  for  breach  of  a 
contract  executed  by  the  chairman  of  a 
committee  of  the  association  employing 
the  plaintiff  to  make  an  equestrian 
statue;  order  requiring  the  plaintiff  to 
furnish  a  bill  of  particfUlars  examined 
and  modified:  Ward  v.  Hbdges,  130  App. 
Div.  869;  115  N.  Y.  Supp.  899. 

h.  There    is   a    sufficient   compliance 
with  an  order  requiring  a  bill   of  par- 
ticulars as  to   the   negligence   of  a   de- 
ll 


fendant  in  failing  to  promulgate  and 
enforce  proper  rules  and  regulations 
for  the  safe  conduct  of  its  business, 
where  the  plaintiff  states  that  the  de- 
fendant failed  to  promulgate  any  rules 
or  regulations  and  failed  to  enforce  any 
rules  or  regulations  in  respect  to  the 
running  of  its  machine  and  in  respect 
to  the  times  and  under  what  circum- 
stances or  conditions  people  were  allowed 
to  work  in  and  about  the  same:  Maloney 
V.  United  Dressed  Beef  Co.,  130  App. 
Div.   369;  114  N.  Y.  Supp.   927. 

i.  Surprise— Where  a  general  denial 
is  interposed  in  an  action  for  breach  of 
a  written  contract  by  which  defendant 
hired  plaintiff  as  sales  agent,  and  its 
allegations  with  regard  to  the  failure  of 
plaintiff  to  comply  with  the  contract  are 
indefinite  and  multifarious,  so  as  to  ex- 
pose plaintiff  to  danger  of  surprise  on 
the  trial,  a  bill  of  particulars  will  be 
granted  though  it  involves  the  disclosure 
of  names  of  persons  who  may  be  wit- 
nesses: Sundheimer  v.  Barron  &  Co.,  62 
Misc.  263;  114  N.  Y.  Supp.  804. 

j.    A  new  trial   will   not  be   granted 
upon    the    ground    that    the    defendant 
was   surprised   by    the    introduction   of 
evitleuce  wnea  it  did  not  demand  a  bill  of 
particulars,    nor    that   the   complaint   be 
made  more  definite  and  certain,  nor  the 
I  withdrawal  of  a  juror,  and  did  not  claim 
I  surprise  in  any  manner  other   than  by 
objection   to   the   evidence:   Roenbeck   v. 
Brooklyn   Heights   Co.,    123    App.   Dlr. 
f06;  108  N.  Y.  Supp.  80. 
'       k.   Superfluous     allegations. — A     de- 
I  fendant  will  not  be  ordered  to  furnish 
i  a  bill    of   particulars   of   allegations    in 
t  his    answer    which    are    wholly    super- 
fluous:   Nickle  V.   Ayer.   141    App.    Div. 
576;  126  N.  Y.  Supp.  321. 

1.  Testimony. —  Where  defendants 
serve  a  bill  of  particulars  of  their  coun- 
terclaim, in  compliance  with  an  order 
therefor,  and  no  motion  is  made  for  a 
further  bill  of  particulars,  it  is  error  to 
reject  testimony,  offered  in  support  of 
the  counterclaim  on  the  trial,  on  the 
ground  that  the  bill  filed  was  insufficient 
and  defective:  Pollack  v.  Wiener,  66 
Misc.  434;  107  N.  Y.  Supp.  405. 

m.  Transfer — Although  the  answer  in 
a  judgment  creditor's  action  to  set  aside 
fraudulent  transfers,  after  denying  the 
allegations  of  the  complaint,  unnecessar- 
ily alleges  that  the  defendant  at  the  time 
of  the  transfer  was  the  owner  of  property 
of  a  certain  value  over  and  above  any 
indebtedness  then  owing,  he  will  not  be 
required  to  give  a  bill  of  particulars  of 
the  property  then  owned  by  him:  Wilks 
V.  Greacen,  120  App.  Div.  311;  105 
N.  Y.  Supp.  246. 

n.  Wagon. — In  an  action  to  recover 
for  personal  injuries  for  negligence  in  the 
management  of  a  wagon  plaintiff  was  di- 
rected to  drive,  so  that  it  collapsed,  the 
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defendants  are  entitled  to  a  bill  of  par- 
ticulars stating  what  the  plaintifT  claims 
was  the  negligence  that  caused  the  wagon 
to  collapse:  Kinsella  v.  Riesenberg,  124 
App.  Div.  322;  108  N.  Y.  Supp.  876. 

a.  Witnesses. — A  plaintiff,  suing 
upon  an  account,  will  not  be  compelled 
to  give  a  bill  of  particulars  stating  the 
persons,  who  were  present  at  the 
transactions  between  the  parties:    Wil- 


son ft  Baillie  Man.  Co.  v.  Dumary,  140 
App.  Div.  838;   125  N.  Y.  Supp.  803. 

b.  Written  evidence. — ^The  service  of 
a  written  demand  for  a  bill  of  particu- 
lars is  not  sufficient  to  preclude  plain- 
tiff from  giving  evidence  of  the  items 
demanded  and  which  he  has  failed  to 
supply;  an  order  of  the  court  is  neces- 
sary: Heln  V.  Honduras  Syndicate,  138 
App.  Div.  786;   123  N.  Y.  Supp.  431. 


§  532.    Judgments;  how  pleaded. 


c.  Foreign  Judgment. — A  foreign 
judgment  is  a  bar  to  an  action  in  this 
state  for  the  same  cause:  Gleason  v. 
Nor.  Mut.  Life  Ins.  Co.,  139  App.  Div. 
64;  123  N.  Y.  Supp.  471. 

d.  Judge's  order.  —  A  complaint 
which  alleges  that  upon  due  proceed- 
ings had,  an  order  was  duly  made  by 
the  county  judge  directing  the  issuance 
of  an  execution,  provided  for  by  §  1391, 
is  sufficient  without  alleging  the  facts 
involved  in  the  granting  of  the  order: 
Van  Wie  v.  D.  &  H.  Co.,  71  Misc.  25; 
127    N.   Y.  Supp.   184. 


e.  Jurisdiction. — An  allegation  that 
a  judgment  was  "  duly  rendered "  in 
the  court  of  ^another  state  is  a  sufficient 
averment  of  the  jurisdiction  of  the 
court  as  against  a  general  demurrer: 
Benedict  v.  Clarke,  139  App.  Div.  242; 
123   N.   Y.   Supp.   964. 

f.  Transcript. — In  order  that  a  trans- 
cript of  a  judgment  rendered  by  a 
justice's  court  in  another  state  may 
be  competent  evidence  here,  it  must  be 
duly  subscribed  or  authenticated:  Huie 
V.  Devore,  138  App.  Div.  677;  123  N. 
Y.  Supp.  12. 


§  533.    Conditions  precedent;  how  pleaded. 


g.  daim. — Where  a  village  charter 
required  that  claims  against  the  village 
shall  be  verified,  no  action  can  be  main- 
tained until  a  verified  claim  is  served 
and  such  service  must  be  pleaded:  Cot- 
riss  V.  Village  of  Medina,  139  App.  Div. 
872;   124  N.  Y.  Supp.  507. 

h.  Insurance. — An  allegation  by  a 
plaintiff  suing  upon  a  policy  of  fire  in- 
surance that  he  complied  with  each  and 
every  one  of  the  terms,  conditions  and 
agreements  of  said  policy  on  his  part 
is  not  equivalent  to  an  allegation  that 
he  "duly"  performed:  Feuerstein  v. 
German  Union  Fire  Insurance  Co.,  141 
App.  Div.   456;    126  N.  Y.  Supp.  201. 

i.  InHufficient. — An  allegation  in  the 
complaint,  that  plaintiffs  entered  upon 
tbe  performance  of  their  said  contract 
and  "  performed  the  same  fully  and  en- 
tirely "  until  a  certain  date,  when  they 
were  wrongfully  discharged,  is  not 
equivalent  to  an  allegation  that  plain- 
tiffs "  duly  performed  all  the  con- 
ditions "  of  the  contract  on  their  part 
to  be  performed:  Rosenthal  v.  Rubin, 
148  App.  Div.   44. 

j.  Duly. — The  word  "  duly  "  means, 
according  to  the  statute  governing  the 
subject,  and  implies  the  existence  of 
every  fact  essential  to  perfect  regularity 
of  procedure:  Reynolds  v.  Harlem  Cons. 
Co.,  71  Misc.  446;  128  N.  Y.  Supp.  642. 

k.  That  which  is  "  duly  "  done  is  in 
legal  parlance  done  according  to  law, 
and  this  does  not  relate  to  form  merely, 
but  includes  both  form  and  substance: 


Maune   v.    Unity   Press,    143    App.   Div. 
94;    127  N.  Y.  Supp.  1002. 

1.  Performance. — Where  a  building 
contract  provides  for  certificates  of  sat- 
isfaction, the  obtaining  of  such  certifi- 
cate is  a  condition  precedent  to  main- 
taining an  action  on  the  contract,  and 
performance  must  be  alleged  In  the 
complaint:  Bell  v.  Fox.  138  App.  Div. 
569;   123  N.  Y.  Supp.  310. 

m.  The  allegation  that  plaintiff  "  duly 
performed  each  and  every  one  of  the 
terms  of  the  agreement  on  her  part  *' 
is  a  sufficient  allegation  of  a  tender 
of  the  deed,  as  under  §  533  one  pleading 
performance  of  a  condition  precedent  need 
not  state  the  facts  constituting  the  per- 
formance but  may  state  generally  that  he 
has  duly  performed:  Murphy  v.  Hart,  122 
App.  Div.  548;  107  N.  Y.  Supp.  452. 

n.  In  pleading:  a  condition  precedent 
under  i  533,  a  general  allegation  that 
the  plaintiff  has  performed  on  his  part 
all  the  terms  of  the  contract  is  insuffi- 
cient of  the  word  "duly"  is  omitted: 
H.  &  D.  Lumber  Co.  v.  Sizer  A  Co..  137 
App.  Div.  661;   122  N.  Y.  Supp.  306. 

o.  Transfer  tax. — The  payment  of 
the  transfer  tax  on  a  sale  of  stocks  is 
not  a  condition  precedent  to  a  right  to 
transfer  the  stock,  and  a  failure  to  pay 
such  tax  must  be  pleaded  in  order  to 
be  available  as  a  defense  to  an  action 
for  the  purchase  price:  Bean  v.  -FlinU 
138  App.  Div.  846;  123  N.  Y.  Supp. 
385. 
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§  534.    Instrument  for  payntent  of  money;  how  pleaded. 


a.  Mistake. — A  demurrer  does  not  lie 
to  a  complaint  in  an  action  upon  a 
promissory  note  merely  because  the 
copies  served  upon  the  defendant  by 
a  clerical  error  misstated  the  year  in 
which  the  note  was  made,  if  the  original 
complaint  stated  the  proper  date:  Hall 
V.  MaTvin.  142  App.  Div.  75;  126  N.  Y. 
Supp.    206. 

b.  Sufflciency. — A  complaint  on  a 
promissory   note,   which   sets  forth  the 


note,  alleges  that  it  was  made  by  one 
of  the  defendants,  indorsed  by  the  other, 
discounted  by  the  plaintiff,  that  it  was 
presented  at  maturity,  was  not  paid  and 
was  thereafter  protested,  and  further 
alleges  that  no  part  of  it  has  been  paid, 
states  a  good  cause  of  action:  Lrafayette 
Trust  Co.  V.  Lacher,  139  App.  Div.  79T; 
124  N.  Y.  Supp.  401. 


§  535.    Pleadings  in  libel  and  slander. 


c.  Association. — An  unincorporated 
association  cannot  maintain  an  action 
for  libel  without  showing  that  the  pub- 
lication tended  to  injure  its  business 
and  credit;  mere  injury  on  reputation 
is  Insufficient;  the  complaint  of  such 
association  must  set  forth  its  business: 
Stone  V.  Textile  Examiners'  Employers 
Ass'n,  137  App.  Div.  655;  122  N.  Y. 
Supp.  460. 

d.  County  Judge — A  complaint  which 
alleges  that  the  defendant  published  an 
article  charging  the  plaintiff  as  county 
judge  with  rewarding  an  assemblyman 
for  procuring  the  passage  of  a  bill  raising 
the  plaintiff's  official  salary,  states  a  good 
cause  of  action:  Hickey  v.  Corson  Manu- 
facturing Co.,  58  Misc.  70;  108  N.  Y.  Supp. 
884. 

e.  Defamation. — A  complaint  in  an 
action  for  defamation,  which  alleges  that 
the  article  complained  of,  which  stated 
tliat  P.,  who  was  in  jail  under  arrest  upon 
a  charge  of  murder,  was  said  by  one  who 
saw  him  in  the  jail  to  be  the  plaintiff, 
was  published  of  and  concerning  the 
plaintiff,  states  a  cause  of  action:  Soper 
V.  Associated  Press,  57  Misc.  445;  101 
N.  Y.  Supp.  342. 

f.  Defenses. — If  the  truth  of  the 
publication  be  pleaded  as  a  defense  the 
burden  is  on  the  defendant  to  make  it 
out;  if  the  defense  of  truth  be  pleaded 
and  proved  the  defense  of  qualified  privi- 
lege is  unnecessary;  but  if  the  defense  of 
tmth  be  not  made  out  or  not  pleaded, 
but  merely  a  defense  of  privilege,  the 
burden  is  on  the  plaintiff  to  defeat  the 
privilege  when  the  occasion  therefor  i«> 
shown:  Ashcroft  v.  Hammond,  132  App. 
Div.  3;  116  N.  Y.  Supp.  362. 

g.  Demurrer. — When  it  is  alleged 
that  a  writing  which  stated  that  a  "  fel- 
low "  who  used  to  be  a  "  friend  "  of  the 
plaintiff,  a  woman,  might  pay  her  bills, 
was  intended  to  mean  that  he  was  her 
imramour,  the  pleading  is  not  subject  to 
demurrer  as  failing  to  state  a  cause  of 
action:  Irving  v.  Irving,  121  App.  Div. 
268;  105  N.  Y.  Supp.  609. 

h.  Libel — ^The  complaint  in  an  action 
for  libel  which  charged  the  plaintiff  with 


falling  into  a  passion  and  threatening  to 
kill  another  without  justification  should 
not  be  dismissed  for  failing  to  state  a 
cause  of  action  on  •  the  theory  that  no 
crime  was  charged:  Gordon  v.  New  York 
Evening  Journal  Publishing  Co.,  127  App. 
Div.  353;  111  N.  Y.  Supp.  574. 

i.  Complaint  examined,  and  held,  to 
state  a  single  cause  of  action  for  libel, 
with  special  damage  caused  by  the  plain- 
tiff's discharge  from  employment,  with- 
out embodying  another  cause  for  damages 
for  breach  of  contract  of  employment: 
Alison  v.  China  &  Japan  Trading  Co.,  127 
App.  Div.  246;  111  N.  Y.  Supp.  100. 

j.  Although  an  article  libelous  per  se 
does  not  identify  the  person  libeled,  it  is 
unnecessary  to  allege  in  the  complaint 
any  extrinsic  fact  for  the  purpose  of 
showing  its  application  to  the  plaintiff 
where  the  complaint  contains  an  allega- 
tion that  the  defamatory  matter  was  pub- 
lished of  and  concerning  the  plaintiff: 
Van  Heusen  v.  Argenteau,  124  App.  Div. 
776;  109  N.  Y.  Supp.  238. 

k.  A  defense  in  an  action  for  libel, 
which  alleges  that  the  matter  com- 
plained of  is  substantially  true,  but  was 
never  published  by  defendant,  is  bad  on 
demurrer,  for  such  being  a  plea  of  con- 
fession and  avoidance  it  must  admit  the 
publication;  it  is  also  bad  because  a  justi- 
fication must  be  broad  as  the  libel: 
Jacoby  v.  James,  136  App.  Div.  431; 
120  N.  Y.  Supp.  981. 

1.  When  an  article  is  not  libelous 
on  its  face,  but  becomes  so  only 
by  reference  to  extrinsic  facts,  sudh 
facts  must  be  alleged  in  a  traversable 
form,  for  they  relate  to  the  substance 
and  not  to  the  application  of  the  charge; 
to  such  an  averment  the  statute,  which 
changed  the  rules  of  pleading  in  actions 
for  defamation,  has  no  application,  nor 
can  the  innuendoes  supply  the  defect  of  a 
pleading  in  this  respect:  Van  Heusen  v. 
Argenteau,  194  N.  Y.  309;  rev'g  124 
App.  Div.  776;  109  N.  Y.  Supp.  238. 

m  Where  the  complaint  in  an 
action  for  libel  sets  out  in  full  the  al- 
leged libelous  article  in  which  several 
characters  were  introduced,  one  of  whom 


§§  536,  537] 


164 


is  called  Isaac  Slobodin,  and  alleges 
merely  that  the  article  was  published  of 
and  concerning  the  plaintiff,  but  does 
not  specify  which  of  the  several  charac- 
ters mentioned  in  the  article  was  in- 
tended to  represent  him,  a  demurrer 
thereto  will  be  sustained:  Slobodin  v. 
Sun  Printing  and  Pub.  Co.,  135  App. 
Div.  359:  120  N.  Y.  Supp.  386. 

a.  Where  the  complaint  in  a  libel 
action  sets  forth  an  article  stating 
that  a  certain  play  was  presented  by 
the  "  Walter  N.  Lawrence  Company  •' 
and  later  mentioning  a  *'  Mr.  Lawrence." 
but  there  is  no  allegation  that  the 
alleged  libelous  matter  was  published 
concerning  the  plaintiff,  or  that  the 
plaintiff  is  the  person  to  whom  reference 
is  made,  a  demurrer  thf^reto  will  be  sus- 
tained: Lawrence  v.  Sun  Printing  &  Pub. 
Ass'n.,  135  App.  Div.  368;  120  N.  Y. 
Supp.  384. 

b.  While  a  defendant  sued  for  libel 
may  prove  that  the   libel  was  immedi- 
ately provoked  by  a  prior  libel  published 
by  the  plaintiff,  he  cannot  give  evidence  j 
of  prior  libels  by  the  plaintiff  published ; 


several  years  or  months  prior  to  the 
defendant's  libel:  Keller  v.  American 
Bottlers'  Publishing  Co.,  140  App.  Div. 
311;    125  N.  Y.  Supp.  212. 

c.  No  single  action  lies  for  a  joint 
libeling  of  husband  and  wife :  Garrison 
v.  Sun  P.  ft  Pub.  Assn.,  144  App.  Div. 
428. 

d.  Slander. — It  is  not  necessary  to  al- 
lege In  the  words  of  §  535,  that  the  de- 
famatory words  were  published  concern- 
ing the  plaintiff,  if  from  the  facts  stated 
In  the  complaint  it  necess«irily  appears 
that  such  was  the  case:  Rivers  v.  New 
>  ork  Evenlnjr  Journal  Pub.  Co.,  120  App. 
Div.  574;  104  N.  Y.  Supp.  1081. 

e.  A  complaint  in  an  action  for 
slander  which  Joins  several  persons  as 
defendants  and  alleges  that  the  slan- 
der was  spoken  by  "  the  defendants  and 
each  of  them "  is  not  demurrable  on 
the  ground  that  causes  of  action  have 
been  improperly  united,  and  under  the 
complaint  the  plaintiff  may  prove  that 
the  slanders  were  uttered  pursuant  to  a 
common  agreement:  Di  Blasl  v.  Artale, 
133  App.  Div.  153;  117  N.  Y.  Supp.  238. 


§  536.    Pleading  mitigating  circumstances  in  action  for  a  wrong. 


f.  Damages. — In  an  action  to  recover 
damages  for  debauching  plaintiff's  wife, 
the  defendant  may  allege  and  prove  as  a 
partial  defense  and  in  mitigation  of  dam- 
ages that  plaintiff  had  no  affection  for  his 
wife  but  threatened,  cruelly  treated  and 
abandoned  her  and  circulated  scandalous 
and  indecent  remarks  about  her:  Allen  v. 
Besecker,  55  Misc.  366;  105  N.  Y.  Supp. 
416. 

^.  liibel. — Where  defendants  in  an: 
action  for  libel  have,  under  {536  pleaded 
facts  in  justification  and  have  proved 
some  of  such  facts  and,  therefore,  the 
truth  of  some  relevant  portions  of  the 
article,  jurors  are  at  liberty  to  take  them 
into    consideration,    in   reduction   of   an 


amount  of  damages,  which  would  have 
been  justified  in  case  of  a  wholly  false 
and  reckless  publication:  Greesman  v. 
Morning  Journal  Ass'n,  197  N.  Y. 
474. 

h.  Where  the  plaintiff  bases  his  ac- 
tion solely  upon  that  portion  of  a  pub- 
lication inferring  that  he  has  been 
guilty  of  adultery,  but  the  defendant 
sets  up  the  entire  article  in  justification 
and  in  mitigation  of  damages,  it  Is  error 
to  strike  out  a  portion  relating  to 
cruel  and  inhuman  treatment,  etc.,  upon 
the  ground  that  they  are  scandalous  and 
irrelevant:  Osterheld  v.  Star  Co.,  146 
App.  Div.  388. 


§  537.    Frivolous  pleadings;  how  disposed  of. 


i.  Amendment. — ^Where  a  defense  by 
an  amended  answer  is  clearly  frivolous, 
the  court  may  deny  a  motion  to  amend 
on  the  ground  that  said  answer  does 
not  constitute  a  defense;  otherwise  the 
amendment  should  not  be  disallowed; 
the  merits  of  a  defense  presented  by  an 
amendment  should  be  left  for  determi- 
nation at  the  trial,  in  order  that  the  de- 
fendant may  have  an  opportunity  to 
offer  evidence,  so  that  he  may  offer  evi- 
dence to  establish  the  defense,  and  to 
take  exceptions  and  rulings,  which  he 
may  review  on  appeal:  People  v.  H.  S. 
Cold  Storage  Co.,  138  App.  Div.  124; 
122  N.  Y.  Supp.  1002. 

j.  Answer. — An  answer  containing 
neither  a  general  nor  specific  denial  of 


any  material  allegation  of  the  complaint 
nor  a  statement  of  any  new  matter  con- 
stituting a  defense  or  counterclaim  is 
bad,  and  judgment  on  the  pleadings 
should  be  granted:  Harris  &  Schwartz  v. 
Combs,  134  App.  Div.  975. 

k.  Demurrer. — As  to  when  a  defend- 
ant should  be  allowed  to  answer,  when 
a  demurrer  has  been  stricken  out  as 
frivolous:  Price  v.  Walker,  138  App. 
Div.  85;   122  N.  Y.  Supp.  493. 

1.  ]>enial. — A  denial  can  never  be 
treated  as  sham,  viz..  as  false;  only  a 
defense  may  be  treated  as  sham;  both 
denials  and  defenses  may  be  frivolous;  a 
denial  is  frivolous  when  upon  its  faoe'  It 
is  not  a  denial,  and  a  defense  is  frivolous 
when  upon  its  face  it  is  not  a  defense; 
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the  remedy  for  a  frivolous  denial  or  de- 
fense is  a  motion  for  judgment  thereon; 
the  remedy  for  a  sham  defense  is  a  motion 
to  strike  it  out:  Rochkind  v.  Perlman,  123 
App.  Div.  808:  108  N.  Y.  Supp.  224. 

a.  I>enlal  of  motion. — Except  in  rare 
cases  a  motion  for  judgment  under  § 
537  should  be  denied,  but  without  pre- 
judice to  a  motion  for  judgment  upon 
the  pleadings  under  §  547:  Weil  v.  Har- 
burger,  67  Misc.  227;  124  N.  Y.  Supp. 
473. 

b.  Dower — Although  a  wife,  who  has 
not  joined  in  her  husband's  mortgage  Is 
made  a  party  defendant  on  foreclosure, 
it  is  not  necessary  for  her  to  set  up  her 
dower  rights  by  answer;  such  answer  is 
frivolous  and  will  be  stricken  out:  Ander- 
son V.  McNeely,  120  App.  Div.  676;  106 
N.  Y.  Supp.  278. 

c.  Frivolous. — The  merits  of  a  de- 
fense are  not  presented  by  a  motion  for 
judgment  on  the  answer  as  frivolous,  and 
if  argument  be  required  to  show  that  the 
pleading  is  frivolous  it  may  not  be  over- 
ruled: Consolidated  Rubber  Tire  Co.  v. 
Vehicle  Equipment  Co.,  121  App.  Div. 
764:  106  N.  Y.  Supp.  599. 

d.  To  consider,  on  a  motion  for  a 
judgment  upon  an  aswer  as  frivolous, 
an  afladavlt  offered  on  behalf  of  the 
plaintiff  is  error  for  which  a  judgment 
thereon  .should  be  reversed:  Northern 
Bank  v.  Becker,  65  Misc.  579;  120  N. 
Y.  Supp.  880. 

e.  An  answer  in  an  action  against 
the  maker  of  a  check,  alleging  want  of 
consideration,  and  that  it  was  trans- 
ferred to  plaintiff  after  payment  had 
been  stopiied  and  after  demand  and  re- 
fusal to  pay,  and  with  full  knowledge 
on  plaintiff's  part  as  to  these  facts,  can- 
not be  held  frivolous:  Weiss  v.  Rieser, 
62  Misc.  292;  114  N.  Y.  Supp.  983. 

f.  The  denial  of  all  knowledge  or 
Information  sufficient  to  form  a  belief  as 
to  the  allegations  of  a  personal  transac- 
tion with  the  defendant  is  frivolous: 
Bloch  V.  Bloch,  131  App.  Div.  859;  116 
N.  Y.  Supp.  339. 

g.  General  denial. — An  answer  deny- 
ing the  sufficient  knowledge  or  informa- 


tion to  form  a  belief  as  to  certain  par- 
agraphs is  equivalent  to  a  general  de- 
nial and  should  not  be  declared 
frivolous:  Curran  v.  Arp,  141  App.  Div. 
659;  125  N.  Y.  Supp.  993;  1  Brad.  P. 
and   P.  Rep.   1. 

h.  Judgment. — When  demurrer  to  a 
supplemental  complaint  is  overruled,  orig- 
inal issues  remain  undetermined  and 
judgment  cannot  be  granted  for  the  re- 
lief demanded:  People  v.  Westchester 
Traction  Co.,  56  Misc.  364;  106  N.  Y. 
Supp.   389. 

i.  Municipal  court. — The  municipal 
court  of  the  city  of  New  York  has  no 
power  to  strike  out  pleadings  as  friv- 
olous or  to  give  judgment  on  the  plead- 
ings under  jf  547:  Martin  v.  Lefkowitz, 
62  Misc.  490;   115  N.  Y.  Supp.  64. 

j.  Public  record. — A  denial  of  knowl- 
edge or  information  sufficient  to  form 
a  belief  as  to  matters  of  public  record 
is  frivolous:  Allen  v.  Nat.  Surety  Co., 
144   App.  Div.   509. 

k.  iSham  answer. — A  sham  answer 
may  be  stricken  out  on  motion;  but 
where  a  plaintiff  deems  an  answer  friv- 
olous his  remedy  is  to  apply  for  judg- 
ment thereon:  Barwdn  Realty  Co.  v. 
Union  Stove  Works,  146  App.  Div.  319. 

1.  Taxes. — In  an  action  upon  a  cove- 
nant to  pay  taxes,  against  one  to  whom 
the  lease  was  assigned,  the  defendant 
set  up  in  his  answer  a  denial  of  an 
allegation  of  the  complaint  that  he  con- 
tinued in  possession  between  certain 
dates;  the  denial  is  frivolous,  for  de- 
fendant had  already  admitted  his  pos- 
session by  failing  to  deny  the  allegations 
regarding  the  assignment  of  the  lease 
and  his  entry  into  possession:  Stone  v. 
Auerbach,  133  App.  Div.  75;  117  N.  Y. 
Supp.    734. 

m.  Usury. — A  defense  of  usury  will 
be  stricken  out  as  frivolous  where  de- 
fendant was  a  stranger  to  the  original 
mortgage  and  there  is  no  claim  of 
usury  as  between  plaintiff  and  defend- 
ant: Preston  v.  Cuneo,  140  App.  Div. 
144;   124  N.  Y.  Supp.  1031. 


§  538.    Sham  defenses  to  be  stricken  out. 


n.  Answer. — A  sham  answer  may  be 
stricken  out  on  motion;  but  where  a 
plaintiff  deems  an  answer  frivolous  his 
remedy  is  to  apply  for  judgment 
thereon:  Barwln  Realty  Co.  v.  Union 
Stove  Works,  146  App.  Div.  319. 

o.  Defense. — An  affirmative  defense 
containing  matters  that  appear  to  be 
true,  though  in  conflict  with  previous 
statements  of  defendant  furnished  by 
order  of  the  court,  may  not  be  stricken 
out  as  sham,  though  defendant  may  be 
estopped  from  denying  the  truth  of  the 
former    statement:    Mudgett    v.     Grand 


Trunk  Railway,  65  Misc.  304;  119  N. 
Y.  Supp.  843. 

p.  An  affirmative  defense,  when  duly 
verified,  cannot  be  stricken  out  as  sham, 
unless  it  appears  to  be  false  by  the  de- 
fendant's own  affidavits:  Atkiengesell- 
schaft  H.  &  Co.  V.  Newmark,  65  Misc. 
51:  119  N.  Y.  Supp.  191. 

q.  A  sham  answer  is  one  which  is 
false;  it  may  be  stricken  out  under  sec- 
tion 538:  Arnold  v.  Arnold,  134  App. 
Div.   758;   119  N.  Y.  Supp.  451. 

r.  Denial. — A  denial  can  never  be 
treated   as  sham,  viz.,  as  false;  only  a 


§§  539,  542] 


166 


defense  may  be  treated  as  sham;  both 
denials  and  defenses  may  be  frivolous;  a 
denial  Is  frivolous  when  upon  Its  face  It 
is  not  a  denial,  and  a  defense  is  frivolous 
when  upon  its  face  It  is  not  a  defense; 
the  remedy  for  a  frivolous  denial  or  de- 


fense is  a  motion  for  judgment  thereon; 
the  remedy  for  a  sham  defense  is  a  mo- 
tion to  strike  it  out:  Rochklnd  v.  Perl- 
man,  123  App.  Dlv.  808;  108  N.  Y.  Supp. 
224. 


§  539.    Material  variances;  how  provided  for. 


a.  Complaint. — A  complaint  may  be 
made  to  conform  to  the  proof  on  trial 
when  the  cause  was  tried  with  a  fuli 
understanding  of  the  facts:  Farrell  v. 
Town  of  North  Salem,  139  App.  Dlv. 
164;    123   N..  Y.  Supp.  496. 

b.  Sales. — Where  a  sale  with  war- 
ranty is  alleged  in  a  complaint,  proof 
of  an  executory  contract  of  sale  is  not 
admissible  thereunder:    Isaacs  v.   Wan- 


amaker,  71  Misc.  55;   127   N.  Y.  Supp. 
346. 

c.  Tres|MLS8. — The  allegation  of  a 
cause  of  action  for  trespass.  Instead  of 
one  based  upon  defendant's  negligence, 
is  not  an  Immaterial  variance  in  plead- 
ing which,  under  the  liberal  rules  of  the 
Code,  may  be  dlsregared  In  the  interests 
of  justice:  Gordon  v.  Ellenvllle  &  King- 
ston R.  R.  Co.,  195  N.  Y.  137;  aff'g  119 
App.  Div.  797;   104  N.  Y.  Supp.  702. 


§  540.    Immaterial  variances;  how  provided  for. 


d.  Complaint. — A  complaint  may  be 
made  to  conform  to  the  proof  on  trial 
when   the  cause  was   tried  with  a  full 


understanding  of  the  facts:  Farrell  v. 
Town  of  North  Salem,  139  App.  Dlv. 
164;    123  N.  Y.  Supp.  496. 


§  541.    What  to  be  deemed  a  failure  of  proof. 


e.  I*roof. — ^Where  at  the  close  of  a 
trial,  the  plaintifT  has  failed  to  prove 
the  facts  alleged  in  his  complaint,  but 
there  is  not  an  Impossibility  of 
proof,  and  It  appears  that  with  suffi- 
cient additional  evidence  a  question  for 
the  jury  would  be  presented,  ir  is  im- 
proper for  the  court  to  dismiss  the  com- 
plaint "on  the  merits":  Rosenblum  v. 
Friedman,  147  App.  Div.  5. 


f.  Where  a  complaint  Is  dismissed 
because  of  failure  of  proof  the  dismissal 
is  not  upon  the  merits:  Jones  v.  Gould 
No.  1.  145  App.  Div.  271. 

g.  A  plaintiff  should  be  permitted  to 
prove  such  allegations  of  the  complaint 
as  he  can,  even  if  he  cannot  prove  all, 
and  if  those  he  does  prove  establish 
a  cause  of  action  his  complaint  should 
not  be  dismissed:  Barber  v.  Elllngwood 
No.  1,  144  App.  Dlv.  512. 


§  542.    Amendments  of  course. 

h.  Amendment      after      demurrer. — 

After  a  demurrer  to  a  portion  of  an  an- 
swer on  the  ground  that  it  fails  to  state 
a  defense,  the  defendant  may  serve  an 
amended  answer  omitting  the  objection- 
able defense,  if  his  time  to  amend  as  of 
course  has  not  expired;  where  after  such 
service,  the  plaintiff  insists  on  arguing 
the  demurrer,  but  does  not  show  lack  of 
good  faith  in  the  amendment,  and  the 
demurrer  is  overruled,  his  remedy  is  by 
motion  at  special  term  to  correct  the 
judgment  entered  thereon  rather  than 
by  appeal:  Ullman  v.  Tanner,  127  App. 
Dlv.  808;  111  N.  Y.  Supp.  844. 

i.  Demarrer. — Although  a  demurrer 
to  a  complaint  has  been  sustained  and 
the  plaintiff  has  been  allowed  to  serve  an 
amended  complaint  on  payment  of  costs, 
he  may,  under  §  542,  again  amend  as  of 
course  within  twenty  days  after  service 
of  the  answer  if  he  has  not  already 
served  an  amended  pleading  as  of  course: 
Backes   v.   Mechanics  &  Traders'   Bank, 


130  App.  Div.  20;  114  N.  Y.  Supp.  459. 

j.  Doable  time. — The  service  of  an 
original  pleading  by  mall  operates  to  give 
the  party  serving  It  double  time,  or  forty 
days,  in  which  to  serve  the  next  plead- 
ing authorized  by  the  Code;  an  amended 
pleading  may  be  served  by  the  party 
serving  the  original  pleading  at  any  time 
before  the  time  allowed  his  opponent  to 
further  plead  has  expired;  that  is,  twenty 
days  if  service  is  personal;  forty  Says, 
when  such  service  is  by  mail:  Schlegel 
V.  Church  of  Holy  Trinity.  194  N.  Y. 
391;  aff'g  127  App.  Dlv.  929. 

k.  Notice. — An  amended  answer  can- 
not be  stricken  out  except  on  notice  to 
the  defendant:  Murphv  v.  Lyon,  127  App. 
Div.  448;  112  N.  Y.  Supp.  152. 

1.  Notice  of  trial. — A  notice  of  trial 
served  before  the  expiration  of  the  time 
within  which  to  serve  an  amended 
answer.  Is  regular,  but,  on  service  of 
the  amended  answer,  plaintiff  must 
serve  a  new  notice  of  trial:  Grossman  v. 
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Silverman,    71    Misc.    143;     128    N.    Y. 
Supp.   7. 

a.  Amendment  of  complaint  at  trial 
to  change  date  of  sale;  defendant  should 
be  allowed  to  amend  his  answer  and 
move  for  change  of  venue  without 
costs:  Danzig  v.  Baroody,  140  App.  Div. 
542;   125  N.  Y.  Supp.  797. 

b.  A  complaint  setting  out  an  ex- 
press contract  may  not  be  amended  so 
as  to  allow  a  recovery  on  a  quantum 
meruit  where  it  is  inconsistent  with  the 
contract  alleged:  Donovan  v.  Harriman, 
139  App.  Div.  586;  124  N.  Y.  Supp. 
194. 

c.  Where  two  causes  of  action  have 
been  improperly  joined  in  one  com- 
plaint and  defendant  has  interposed  a 
demurrer,  the  court  cannot  before  the 
decision  of  the  demurrer,  permit  the 
plaintiff  to  sever  the  actions  and  serve 
an  amended  complaint,  even  though  his 
time  to  amend  as  of  course  had  not  ex- 
pired: Neun  V.  Bacon  Co.,  137  App. 
Div.  397;    121  N.  Y.  Supp.  718. 

d.  Where  a  complaint  against  two 
defendants  alleges  a  cause  of  action 
against  one  of  them  on  one  instrument 
and  a  cause  of  action  against  the  other 
defendant  on  another  instrument,  the 
plaintiff  is  not  entitled,  after  one  of  the 


defendants  has  demurred  to  the  com- 
plaint, and  after  the  plaintiff  has  dis- 
continued as  to  the  other  defendant,  to 
amend  his  complaint  by  omitting  the 
cause  of  action  against  the  defendant  as 
to  whom  he  has  discontinued:  Gottwald 
V.  Wiel,  68  Misc.  468;  124  N.  Y.  Supp. 
332. 

e.  Of  course — §  542  does  not  author- 
ize the  amendment  of  an  amended  plead- 
ing as  of  course,  but  gives  the  right  to 
but  one  amendment:  when,  on  stipula- 
tion, plaintiff  has  served  an  amended 
complaint,  after  his  time  to  do  so  has 
expired,  amendments  thereafter  must  be 
by  leave  of  the  court:  Town  of  Hancock 
V.  Delaware  &  Eastern  Railroad  Co.,  128 
App.  Div.  693;  113  N.  Y.  Supp.  80. 

f.  Separate  defense. — Where  the 
court  sustains  a  demurrer  to  ki  second 
separate  defense  with  leave  to  plead 
over,  the  defendant  is  only  entitled  to 
amend  the  portion  demurred  to;  where 
the  time  to  amend  as  of  course  has  ex- 
pired, the  new  pleading  should  contain 
the  allegations  of  the  former  pleading 
not  attacked  together  with  such  amend- 
ments to  the  portions  held  to  be  insuf- 
ficient as  the  defendant  desires  to  make: 
Mann  v.  Press  Pub.  Co.,  135  App.  Div. 
361;  125  N.  Y.  Supp.  34. 


§  544.    Supplemental  pleadings. 

g.  Affidavit. — It  is  sufficient  that  a 
party  moving  for  leave  to  serve  a  supple- 
mental answer  annexes  to  his  moving  pa- 
pers what  he  states  in  his  affidavit  to  be 
a  copy  of  the  proposed  supplemental  an- 
swer which  it  is  desired  to  serve:  Jones 
V.  Gould.  56  Misc.  328:  107  N.  Y.  Supp.  624. 

h.  Agreement. — Where  after  the 
commencement  of  a  suit  for  the  disso- 
lution of  a  partnership  and  an  account- 
ing, the  parties  enter  into  a  dissolution 
agreement  setting  forth  their  mutual 
rights  and  obligations,  the  defendant 
has  a  right  to  serve  a  supplemental 
answer  setting  up  the  agreement:  Gas- 
kell  V.  Nolte,  138  App.  Div.  875;  123 
N.  y.  Supp.  442. 

i.  Another  action. — A  defendant  Is 
entitled  to  file  a  supplementary  answer 
alleging  that  since  the  service  of  the 
ori^nal  answer  a  final  adjudication  in 
his  favor  has  been  made  in  another  suit 
between  the  same  parties  Involving  the 
same  subject  matter;  such  supplemental 
answer  may  contain  allegations  of  fact 
necessary  to  support  the  new  plea,  al- 
tboasb  they  must  have  been  within  the 
defendant's  knowledge  when  the  original 
answer  was  drawn:  Sand  v.  Borman, 
134  App.  Div.  651;  119  N.  Y.  Supp. 
454. 

j.  Answer. — In  a  suit  in  equity 
ai^alnfit  several  defendants  to  compel 
them  to  account  for  merchandise  which 
they   agreed  to  sell,  a  defendant  is  en- 


titled to  serve  a  supplemental  answer 
setting  out  an  agreement  of  compro- 
mise made  since  the  commencement  of 
the  action  between  the  plaintiff  and  a 
codefendant,  releasing  the  goods  from 
the  terms  of  the  agreement  upon  which 
the  action  is  based:  Nat  Gum  &  Mica 
Co.  V.  Century  Paint  &  Wall  Paper  Co.. 
133  App.  Div.  48;  117  N.  Y.  Supp.  712. 

k.  c3oniplaint. — When,  after  the  sus- 
taining of  a  demurrer,  the  plaintiff  has 
served  an  "  amended  and  supplemen- 
tal "  complaint,  portions  of  which  were 
stricken  out  on  motion  as  being  ap- 
propriate only  in  a  supplemental  plead- 
ing, the  order  is  not  res  adjudicata 
so  as  to  bar  an  application  for  leave  to 
serve  a  supplemental  complaint:  Trust 
Co.  of  New  York  v.  Universal  Talking 
Machine  Co.,  120  App.  Div.  392;  105  N.  Y. 
Supp.  217. 

1.  Where  facts  occur  after  service  of 
the  complaint,  entitling  plaintdfT  to 
more  extensive  relief,  the  motion  for 
leave  to  serve  a  supplemental  com- 
plaint will  be  granted  without  consider- 
ing whether  the  facts  entitle  the  plain- 
tiff to  the  relief  sought;  the  objection 
that  the  court  is  without  jurisdiction, 
because  defendant  is  a  foreign  corpora- 
tion, will  not  be  entertained:  Johnson 
V.  Victoria  Chief  Copper  M.  Co.,  60 
Misc.  467;   113  N.  Y.  Supp.  1023. 

m  Where  after  action  brought,  the 
plaintiff   settles   with  one  of   two   joint 
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tort  feasors  and  discontinues  as  to  him. 
an  order  granting  the  other  leave  to  set 
that  up  in  supplemental  answer  should 
not  be  conditioned  on  payment  of  costs: 
Schmitz  V.  Wyckoff,  Church  &  Part- 
ridge, 128  App.  Div.  324;  112  N.  Y. 
Supp.   681. 

a.  Contract. — A  complaint  setting 
out  an  express  contract  may  not  be 
amended  so  as  to  allow  a  recovery  on  a 
quantum  meruit  where  it  is  inconsistent 
with  the  contract  alleged:  Donovan  v. 
Harrlman,  139  App.  Div.  586;  124  N. 
Y.  Supp.  194. 

b.  Demurrer. — ^No  separate  demurrer 
lies  to  a  supplemental  complaint  not 
served  in  the  place  of  an  amended  com- 
plaint, but  merely  alleging  a  conclusive 
adjudication  of  the  issues  since  the 
commencement  of  the  action:  Bilder  v. 
Ellis,   148   App.   Div.    647. 

c.  Where,  on  sustaining  a  demurrer 
to  one  of  three  causes  of  action  alleged, 
in  a  complaint,  the  court  grants  the 
plaintiff  leave  to  serve  a  supplemental 
summons  and  complaint,  the  supple- 
mental complaint  so  served  should  re- 
iterate the  two  causes  of  action  not 
challenged  by  the  demurrer:  Genung  v. 
Hawkes,  147  App.  Div.  380. 

d.  Discretionary — The  supreme  court 
has  a  discretion  to  permit  or  refuse  a 
supplementary    pleading;    but    that    dis- 
cretion   must    be    exercised    reasonably, 
and    not    capriciously    or   willfully,    and 
there   is    no    power   to    grant    a   supple- 
mental pleading  setting  out  acts  of  de- 
fendant   subsequent    to    the    commence- ' 
ment  of  the  action,  for  which  an  inde-  ' 
pendent  action  might  be  brought:   Park , 
&  Sons  Co.  V.  Hubbard,  198  N.  Y.  130;, 
aff'g    124    App.    Div.    468:     119    N.    Y.  , 
Supp.   347. 

e.  Evidence. — ^Where  a  pleading  re-  j 
quiring  an  answer  or  reply  contains  alle-  ' 
gatlons  of  mere  evidence  not  necessary 
to  a  statement  of  the  cause  of  action,  or 
counterclaim,  or  affirmative  defense,  the 
opposite  party  has  a  right  to  have  the 
unnecessary  allegations  stricken  out: 
Chittenden  v.  San  Domingo  Improvement 
Co.,  125  App.  Div.  855;  110  N.  Y.  Supp. 
148. 

f.  Pacts. — If     a     proposed      supple- 
mental  pleading   alleges  facts   relevant 
to    and    consistent    with    the    cause    set ! 
forth  in  the  original  pleading,  leave  to ' 
serve  it   should  not  be  denied   on   the  i 
ground   that   it   contains    other    allega- 
tions  not   germane   thereto;    such   alle- 
gations   may    be   subsequently   stricken 
out   on   motion:    Brewster   v.    Brewster, 
Co.,  138  App.  Div.  139;  122  N.  Y.  Supp. 
1019. 

g.  Franchise. — Leave  to  serve  a  sup- 
plemental complaint  cannot  be  granted 
solely  upon  an  affidavit  of  the  plaintiff's 
attorney  stating  that  the  action  is  *'  for 
the  forfeiture  of  the  defendant's  franchise 
to  operate  a  trolley  system  "  in  a  certain 


village,  for  there  is  no  such  action:  Peo- 
ple V.  Westchester  Traction  Co.,  123  App. 
Div.  689:  108  N.  Y.  Supp.  59. 

h.  Improper  order. — An  "  amended 
and  supplemental  complaint"  is  a  plead- 
ing not  authorized  by  our  practice; 
where  the  moving  papers  show  that  the 
plaintiff  desires  to  serve  not  only  an 
amended  but  a  supplemental  complaint 
alleging  facts  occurring  since  the  ser- 
vice of  the  original  pleading,  an  oiHer 
authorizing  the  service  of  an  *'  amended 
and  supplemental  complaint"  cannot  be 
regarded  as  authorizing  merely  an 
amended  complaint  and  will  be  reversed: 
Jones  V.  Ramsey,  133  App.  Div.  737; 
118  N.  Y.  Supp.  134. 

i.  Motion. — On  a  motion  for  leave  to 
serve  a  supplemental  complaint,  it  is 
unnecessary  to  decide  whether  or  not 
it  will  avail  the  plaintiff;  when  supple- 
mental pleading  allowed:  Trustees  of 
Presbytery  v.  Westminster  Presby- 
terian Ch..  142  App.  Div.  876;  127  N. 
Y.  Supp.  851. 

j.  Motion  papers. — Before  leave  will 
be  granted  to  serve  an  amended  or  sup- 
plemental complaint  the  proposed 
amended  or  supplemental  complaint 
must  be  submitted  with  the  motion  pa- 
pers; and  before  new  parties  can  be 
brought  in  an  amended  or  supplemental 
summons  must  be  issued,  leave  to  do  so 
having  been  obtained:  Robinson  et  al.  V. 
Thomas,  131  App.  Div.  894;  115  N.  Y. 
Supp.  921. 

k.  A  cause  of  action  set  forth  in  a 
complaint  may  not  be  changed  by  a 
supplemental  complaint,  the  office  of 
which  is  to  supplement  a  good  com- 
plaint, not  to  eke  out  a  bad  one;  where 
the  complaint  in  an  action  sets  up  a 
contract  and  seeks  to  recover  the  amount 
which  it  is  alleged  the  defendant  obli- 
gated himself  to  pay  therein,  and  the 
answer  claims  that  the  agreement  only 
gives  a  right  of  action  for  a  deficiency 
arising  after  the  sale  of  certain  bonds, 
and  the  plaintiff  during  the  pendency 
of  the  action  sells  the  bonds,  he  should 
not  be  granted  leave  to  serve  a  supple- 
mental complaint  setting  forth  the  sale 
and  the  deficiency  thereon:  Lafayette 
Trust  Co.  V.  Peck,  133  App.  Div.  370; 
117  N.  Y.  Supp.  336. 

1.  Partition. — ^Where  on  the  trial  of 
an  action  for  partition  and  to  clear 
clouds  on  title,  in  which  plaintiff  had 
pleaded  that  her  mother  died  intestate, 
seized  of  the  premises  in  fee  simple » 
the  defendant  put  in  evidence  a  deed 
whereby  the  title  was  vested  in  plain- 
tiff's father,  she  is  entitled  to  serve  a. 
second  supplemental  complaint  allegias 
that  her  father  died  intestate  seized  of 
the  premises  leaving  his  widow,  plain- 
tiff's mother,  and  plaintiff  among  his> 
heirs  at  law:  Jackson  v.  Rosenbrock* 
144   App.  Div.    357. 
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a.  Patent. — In  an  action  to  restrain  i 
unfair  competition  in  the  manufacture 
and  sale  of  a  night  lamp,  and  to  recover 
damages,  the  defendant  is  entitled  to 
plead  by  supplemental  answer  that  since 
the  joinder  of  issue,  letters-patent  were 
issued  in  connection  with  the  lamp 
manufactured  by  them,  leave  to  file  a 
supplemental  answer  in  no  way  deter- 
mines the  rights  of  the  parties:  Silver  & 
Co.  V.  Warerman,  122  App.  Div.  373;  106 
N.  Y.  Supp.  899. 

b.  Special  term. — The  special  term 
may  allow  the  service  of  a  supplemental 
answer  to  an  amended  complaint  setting 
forth  a  prior  recovery  as  a  bar,  even 
though  the  cause  be  on  trial;  when  the 
right  to  serve  such  supplemental  answer 
has  been  denied  by  the  trial  court,  the 


defendant  is  entitled  to  a  reversal,  al- 
though he  did  not  serve  the  supplemental 
answer,  because  he  was  led  to  believe  that 
it  would  be  of  no  avail;  the  error  in  re- 
jecting the  supplemental  answer  is  not 
cured  because  the  plaintiff's  Judgment  in 
the  prior  action  had  been  reversed:  Jones 
V.  Ramsey,  127  App.  Div.  704;  111 
N.  Y.  Supp.  993. 

c.  A  material  man  suing  to  foreclose 
a  mechanic's  lien,  is  entitled  to  serve  an 
amended  complaint,  setting  out  facts 
arising  after  the  commencement  of  the 
action,  which,  while  not  increasing  the 
amount  of  the  original  lien,  asserts  a 
claim  superior  in  equity  to  his  own  lien 
and  to  those  of  the  others:  Muglers  Iron 
Works  V.  City  of  New  York,  131  App. 
Div.  72;  115  N.  Y.  Supp.  916. 


§  545.    Motion  to  strike  out  irrelevant,  etc.,  matter. 


d.  Action  on  bond. — ^Where  a  defend- 
ant repeats  by  specific  reference  all  the 
allegations  of  a  good  defense  in  four  other 
separate  defenses  the  sufficiency  of  the 
new  matter  alleged  cannot  be  tested  by 
demurrer;  the  remedy  is  to  strike  out  as 
redundant  the  defense  repeated,  if  it  be 
immaterial  to  the  additional  defense  at- 
tempted to  be  interposed  by  the  new  mat- 
ter: Wiener  v.  Boehm,  126  App.  Div. 
703;  111  N.  Y.  Supp.  126. 

e.  Agreement. — An  objection  that  an 
answer  does  not  allege  that  an  agreement 
was  in  writing  is  not  available  on  a  mo- 
tion to  strike  out  the  answer  when  the 
fact  that  it  was  not  in  writing  does  not 
appear  on  the  face  of  the  pleading:  Krebs 
V.  Carpenter,  124  App.  Div.  755;  109  N.  Y. 
Supp.  482. 

f.  A  separate  defense  to  an  action 
for  damages  for  breach  of  an  agreement 
"  that  the  defendant  duly  performed  ah 
the  conditions  and  covenants  in  said 
agreement  contained  on  its  part  to  be 
performed,"  in  addition  to  a  general  de- 
nial of  the  allegations  of  the  complaint, 
will  be  stricken  out  as  irrelevant  and 
redundant  under  S  545:  Miller,  Incor- 
porated, V.  Florida  E.  C.  R.  Co.,  69 
Misc.  74;   125  N.  Y.  Supp.   1015. 

^.  When  a  plaintifT  sues  a  master  for 
a  breach  of  his  agreement  to  retain  the 
plaintiff  in  service  for  life  at  a  certain 
wage,  in  consideration  that  plaintiff  re- 
lease a  cause  of  action  for  injuries 
caused  by  negligence,  allegations  in  the 
complaint  that  the  accident  happened 
because  of  negligence  of  defendant  arid 
that  the  statute  of  limitations  has  run 
will  be  stricken  out  as  irrelevant:  Kent 
V.  Standard  Oil  Co.,  138  App.  Div.  501; 
122  X.   Y.   Supp.    1047. 

h.  Counterclaim. — As  a  defendant 
may  apply  for  Judgment  upon  a  counter- 
claim, If  the  plaintiff  fail  to  reply  or 
demur  thereto,  a  plaintiff  by  eerving  a 
reply  is  not  estopped  from  subsequently 


{ moving   to    strike    out    irrelevant    and 

I  scandalous     matter     contained     in      a 

separate   defense:    Sheridan   v.   Tucker, 

138    App.    Div.    436;    122   N.    Y.    Supp. 

800. 

i.  Duplication. — In  an  action  to  re- 
cover damages  for  misrepresentations 
as  to  the  suitability  of  cars  leased  by 
the  plaintiff,  an  allegation  that  the  cars 
did  not  comply  with  representations 
made  by  the  defendant  should  be 
stricken  from  the  complaint  as  redund^ 
ant,  where  the  same  issue  is  sufficiently 
tendered  by  preceding  parts  of  the  plead- 
ing: O'Rourke  En^neering  Const.  Co. 
V.  Goodwin  Car  Co.,  144  App.  Div.  583. 

j.  Entire  defense. — An  entire  de- 
fense, even  though  insufficient  in  law, 
cannot  be  stricken  out  as  irrelevant,  re- 
dundant or  scandalous:  Gibson  v.  Mc- 
Donald, 139  App.  Div.  51;  123  N.  Y. 
Supp.   504. 

k.  Evidence. — Although  as  a  general 
rule  the  court  will  not  strike  out  allega- 
tions in  the  pleading  merely  because  they 
set  forth  evidence  tending  to  establish  the 
facts  upon  which  the  cause  of  action  is 
based,  they  should  be  stricken  out  never- 
theless if  it  appear  that  the  opposing 
party  will  be  Injured  by  being  compelled 
to  traverse  the  same:  Hamilton  v.  Ham- 
ilton, 124  App.  Div.  619;  109  N.  Y.  Supp. 
221. 

1.  Immaterial  allegations — Although 
a  separate  defense  contain  immaterial 
allegations  it  is  not  subject  to  demurrer, 
If  it  repeat  and  incorporate  another  sepa- 
rate defense  which  is  sufficient;  the  rem- 
edy is  to  move  to  strike  out  the  improper 
allegations:  Strauss  v.  St.  Louis  County 
Bank,  126  App.  Div.  647;  111  N.  Y. 
Supp.    130. 

m.  Libel. — An  allegation  in  a  com- 
plaint for  libel  stating  that  the  defend- 
ant was  apprised  by  the  plaintiff  of  the 
truth  of  the  matter  before  the  publica- 
tion of  the  libel  relating  thereto,  should 
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not  be  stricken  from  the  complaint  as 
irrelevant,  for  it  tends  to  show  malice: 
Bingham  v.  Gaynor,  135  App.  Dlv.  426; 
119  N.  Y.  Supp.  1010. 

a.  Where  the  plaintiff  bases  his  ac- 
tion solely  upon  that  portion  of  a  pub- 
lication inferring  that  he  has  been 
guilty  of  adultery,  but  the  defendant 
sets  up  the  entire  article  in  justification 
and  in  mitigation  of  damages,  it  is 
error  to  strike  out  portions  relat- 
ing to  cruelty  and  inhuman  treatment, 
etc.,  upon  the  ground  that  they  are 
scandalous  and  irrelevant:  Osterheld  v. 
Star  Co.,   146   App.   Div.    388. 

b.  In  an  action  for  libel  allegations 
of  prior  and  contemporaneous  publica- 
tions of  the  same  libel  will  not  be 
stricken  from  the  complaint:  Burkan  v. 
Musical  Courier  Co.,  69  Misc.  211;  126 
N.  Y.  Supp.  544. 

c.  Misstatements. — Allegations  of  an 
answer  in  an  action  upon  a  policy  of 
life  insurance  of  misstatements  made 
by  the  insured  to  defendant's  medical 
^aminer  and  that  they  were  made 
ftaudulently  with  intent  to  deceive  and 
that  they  did  deceive  the  defendant  will 
be  stricken  out  where  the  medical  ex- 
amination of  the  insured  and  the  ques- 
tions and  answers  at  such  examina- 
tion ar^  in  no  way  referred  to  in  the 
policy:  Becker  v.  Colonial  Life  Ins.  Co., 
75  Misc.  213. 

d.  Necessary  allegations. —  In  an 
action  upon  an  accident  policy  issued 
by  defendant  insuring  plaintiff  against 
suits  for  personal  injuries  the  complaint 
alleges  such  gross  neglect  and  miscon- 
duct on  the  part  of  the  defendant  in  con- 
ducting a  suit  against  plaintiff  that 
judgment  was  taken  against  him;  the 
allegations  should  not  be  stricken  out  as 
scandalous,  for  plaintiff,  to  sustain  an 
action  under  the  policy,  must  prove  the 
defendant  negligently  defended  the  per- 
sonal injury  action:  Appel  v.  People's 
Surety  Co.,  66  Misc.  562;  121  N.  Y. 
Supp.   1116. 

e.  New  issue. — Irrevelant  allegations 
in  a  suit  in  equity  when  they  are  not  ger- 
mane to  the  issue  but  present  a  new  issue, 
or  tend  to  confuse  the  real  issues,  may  be 
stricken  out:  Bradley  v.  Sweeny,  120  App. 
Div.  315;  105  N.  Y.  Supp.  295. 

f.  Qualilled  denial. — A  qualified  de- 
nial that  defendant  denies  each  and  every 
allegation  of  the  complaint  except  that 
the  defendant  admits  the  delivery  of  a 
certain  article  which  was  returned  be- 
cause not  of  the  quality  contracted  for 
should  not  be  stricken  out,  although  a 
qualified  denial  may  be  proved  under  a 
general  denial:  De  Ajuria  v.  Berwind,  127 
App.  Div.  528;  111  N.  Y.  Supp.  1029. 

g.  Relevant. — Redundant  matter  will 
be  stricken  from  a  complaint,  even 
though  proof  thereof  nright  become  rel- 
evant  at  trial:    Powers  v.  Bidder,    142 


App.  Div.  457;   126  N.  Y.  Supp.  820;   1 
Brad.  P  and  P.  204. 

h.  Remedy. — Where  a  complaint  is 
susceptible  of  attack  the  remedy  is  by 
demurrer  or  at  the  trial  by  proper  motion 
and  not  by  a  motion  to  strike  out  as  ir- 
relevant if  causes  of  action  have  l>een 
Improperly  joined:  City  Real  Estate  Co. 
V.  King,  122  App.  Div.  556;  107  N.  Y. 
Supp.  535. 

i.  Strike  ont. — On  a  motion  under 
§  545  to  strike  out  irrelevant,  redundant 
and  scandalous  matter  contained  in  a 
pleading  the  entire  cause  of  action  or 
defense  cannot  be  stricken  out,  but  only 
the  irrelevant  matter:  Tiemey  v.  Hel- 
vetia-Swiss Fire  Ins.  Co.,  129  App.  Div. 
694;  114  N.  Y.  Supp.  139. 

j.  A  motion  to  strike  out  an  entire 
pleading  or  plea  as  irrelevant  or  redund- 
ant matter  is  unathorized,  but  only  Ir- 
relevant or  redundant  matter  contained 
therein:  Stroock  Plush  Co.  v.  Talcott,  129 
App.  Div.  14;  113  N.  Y.  Supp.   214. 

k.  Not  favored. — Motions  to  strike 
out  portions  of  a  pleading  as  irrelevant 
and  redundant  are  not  favored,  and  will 
be  denied  unless  the  court  can  see  clearly 
that  they  have  no  possible  bearing  oa 
the  subject-matter  of  the  litigation; 
such  motion  is  addressed  to  the  sound 
discretion  of  the  court:  Indelli  v.  Lesster, 
130  App.  Div.  548;  115  N.  Y.  Supp.  46. 

1.  Undue  Influence. — Allegations  in  a 
complaint  in  an  action  for  alienation  of 
affections,  that  the  husband,  because  of 
undue  influence  exercised  over  him  by 
the  defendants  made  a  will  bequeathing 
to  her  all  his  property  over  $50,000  in 
value  and  that  such  will  has  been  duly- 
admitted  to  probate,  should  be  stricken 
out  as  irrelevant:  O* Gorman  v.  Pfeiffer, 
145  App.  Div.  237. 

m.  Where  ihe  complaint,  in  an  action 
by  an  administrator  to  recover  moneys 
paid  to  the  defendant  by  the  Intestate 
during  his  lifetime,  contains  allegations 
relative  to  the  feeble  mental  and  physi- 
cal condition  of  the  intestate  and  as  to 
the  defendant's  knowledge  of  said  con- 
dition and  as  to  fraud  and  undue  influ- 
ence practiced  upon  the  Intestate  by 
the  defendant,  it  is  improper  to  strike 
out  such  allegations  on  the  ground  that 
they  are  irrelevant  and  redundant: 
Parish  v.  Juckett,  147  App.  Div.  424. 

n.  Untimely. — A  motion  to  strike  oat 
as  irrelevant  certain  portions  of  answers 
served  more  than  a  year  before  the  mo- 
tion is  made,  is  untimely,  and  will  be  de« 
nled;  where  there  are  six  defendants, 
whose  answers  are  identical,  it  is  idle  to 
strike  from  one  answer  that  which  is 
contained  in  five  others:  Barber  v.  Gen- 
eral Asphalt  Co.,  125  App.  Div.  412; 
109  N.  Y.  Supp.  1023. 

o.  In  an  action  to  restrain  the  carry- 
ing into  effect  of  a  resolution  requiring 
the     removal     of     tracks     from     certain 
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streets  of  a  city,  allegations  as  to  con- 
ditions existing  at  the  time  the  right  to 
lay  the  tracks  was  acquired  will  not  be 
stricken  out;  neither  will  allegations  as 
to  structures  maintained  by  defendant, 
the  valuation   thereof,  and  a  statement 


of  the  amount  of  tra£Bc;  these  allegations 
might  be  material  in  construing  the  right 
granted:  N.  Y.  Central  &  H.  R.  R.  R.  Co. 
V.  City  of  N.  Y.,  135  App.  Div.  331; 
119   N.  Y.  Supp.  999. 


§  546.    Indefinite  or  uncertain  allegations. 


a.  Answer. — When  an  answer  Is  in 
any  respect  vague  or  uncertain  a  plain- 
tiff has  the  right  to  compel  a  correction 
thereof  by  proper  preliminary  motion, 
and  if  he  fails  to  do  so  the  answer  is  to 
be  construed  most  strongly  against  him; 
a  negative  pregnant  is  a  denial  **  preg- 
nant with  the  admission  of  a  substantial 
fact  which  is  apparently  controverted; 
or,  in  other  words,  one  which,  although 
in  the  form  of  a  traverse,  really  admits 
the  Important  fact  contained  in  the  al- 
legation:" Electrical  Accessories  Co.  t. 
Mittenthal,  194  N.  Y.  473;  rev'g  128 
App.  Div.  902. 

h.  Automobile — An  order  requiring  a 
pleading  to  be  made  more  definite  and 
certain  should  not  require  the  disclosure 
of  matters  which  are  more  properly  the 
subject  of  a  bill  of  particulars;  in  an 
action  for  negligence  in  operating  an 
automobile,  allegations  in  a  complaint 
that  the  defendant  operated  his  automo- 
bile negligently  by  not  giving  proper  sig- 
nals and  by  running  at  a  dangerous  speed, 
should  not  be  required  to  be  made  more 
definite  and  certain;  further  information 
should  be  procured  by  a  bill  of  particu- 
lars: Harrington  v.  Stillman,  120  App. 
Div.  569. 

c.  CJontract. — When  a  complaint  em- 
bodies three  distinct  contracts,  the  de- 
fendant is  entitled  to  have  it  made 
more  definite  and  certain  so  as  to  show 
upon  which  plaintiff  relies;  if  he  re- 
lies upon  three  separate  causes  of  ac- 
tion, they  must  be  separately  stated 
and  numbered:  Seman,  Inc.,  v.  Stirn, 
137  App.  Div.  659;  122  N.  Y.  Supp. 
406. 

d.  Damages. — The  complaint  in  an 
action  against  a  buyer  for  failing  to  ac- 
cept and  pay  for  goods  ordered  at  stated 
prices  should  not  be  required  to  be  made 
more  definite  by  stating  whether  the 
damages  were  based  on  the  difl^erence  be- 
tween the  market  and  contract  price  or 
upon  the  difference  between  the  contract 
price  and  the  amount  realized  on  a  resale: 
Friedman  v.  Denousky,  122  App.  Div.  258; 
106  N.  Y.  Supp.  780. 

e.  Description. — In  an  action  to  en- 
join the  obstruction  of  a  right  of  way 
appurtenant  to  lands,  a  complaint  which 
describes  the  lands  to  which  the  way  was 
appurtenant  as  "  Palmer  one  hundred  acre 
lot,"  is  sufficient  on  a  motion  to  dismiss 
at  trial;  indefiniteness  in  the  description 
should  have  been  cured  by  a  motion  to 
make  the  complaint  more  definite  and  cer- 


tain:  Palmer  v.   Van   Deusen,   122   App. 
Div.  282;  106  N.  Y.  Supp.  707. 

f.  Employer*8  Iiiabilit>  Act. — Where 
the  complaint  in  a  negligence  action  al- 
leges facts  which  would  permit  plain- 
tiff to  invoke  either  the  common  law, 
the  Federal  Employers'  Liability  Act, 
or  the  New  Jersey  Employers'  Liability 
Act,  he  will  be  compelled,  on  a  motion  to 
make  the  complaint  more  definite  and 
certain,  to  separate  and  number  the 
causes  of  action:  Payne  v.  N.  Y.  S.  & 
W.  R.  R.  Co.,  141  App.  Div.  833;  125 
N.  Y.  Supp.  101 1. 

g.  Inspection. — Whether  a  pleading 
is  indefinite  and  uncertain  so  as  to  re- 
quire an  amendment  must  be  determined 
by  an  inspection  of  it,  and  not  upon  the 
affidavits  of  the  moving  party:  Deubert 
V.  City  of  New  York,  126  App.  Div.  359; 

110  N.  Y.  Supp.  403. 

h.  Negligence. — Where  complaint  for 
negligence  fails  to  allege  the  cause  and 
nature  of  injuries  the  remedy  is  by 
motion  to  make  the  complaint  more 
definite  and  certain,  not  by  demurrer: 
Yarslowitz  v.  Bienenstock,  141  App. 
Div.  64;  125  N.  Y.  Supp.  649. 

i.  Precise  meaning. — It  Is  only  when 
an  allegation  is  so  indefinite  or  uncertain 
that  its  precise  meaning  is  not  apparent 
that  a  court  may  require  the  pleading  to 
be  made  more  definite  and  certain: 
Smythe  v.   Cleary,    127   App.   Div.   555; 

111  N.  Y.  Supp.  872. 

j.  Separate  actions. — When  ordering 
the  plaintiff  to  state  and  number  his 
causes  of  action  separately,  it  is  un- 
necessary to  direct  him  to  make  his 
complaint  more  definite  and  certain: 
Brown  v.  Thompson-Starrett  Co.,  139 
App.  Div.  632;   124  N.  Y.  Supp.  396. 

k.  Specific  claims. — ^A  defendant 
desiring  to  be  further  informed  as  to  the 
specific  claims  of  the  plalntilT,  where 
the  complaint  sets  up  a  general  allegation 
of  damage,  may  move  to  make  more  defi- 
nite and  certain:  Keefe  v.  Lee,  197  N.  Y. 
68;    rev'g  125   App.   Div.    903. 

1.  A  plaintiff  may  plead  conclusions 
of  fact  subject  to  defendant's  right  to 
move  to  make  the  allegations  more  spe- 
cific: Ranken  v.  Probey,  131  App.  Div. 
328;  115  N.  Y.  Supp.  832. 

m.  Soprise. — A  new  trial  will  not  be 
granted  upon  the  ground  that  the  defend- 
ant was  surprised  by  the  introduction  of 
evidence  when  it  did  not  demand  a  bill  of 
particulars,  nor  that  the  complaint  be 
made  more  definite  and  certain,  nor  the 
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withdrawal  of  a  Juror,  and  did  not  claim 
surprise  In  any  manner  other  than  by 
objection   to   the  eirldence:   Roenbeck   v. 


Brooklyn    Heights    Railroad    Co.,    123 
App.  Dlv.  606;   108  N.  Y.  Supp.  80. 


^  547.    Motion  for  judgment  upon  the  pleadings. 

If  either  party  is  entitled  to  judgnieiit  upon  the  pleadings^  the  court  may 
upon  motion  at  any  time  after  issue  joined  give  judgment  accordingly. 

Added  by  chap.  16G  of  1908. 

Note.—  The  addition  of  this  section  gives  to  "  either  party  "  the  right  to  move  for 
Judgment  upon  the  pleadings,  where  heretofore  that  right  was  limited. 

a.  Admissions. — Where  a  defendant  Imports  a  Judgment  upon  the  merits; 
has  served  an  answer  admitting  liability  where  the  allegations  of  a  complaint  are 
for  a  certain  sum,  he  will  not  be  permit-  '  denied  by  the  answer,  a  motion  under 
ted  to  file  an  amended  answer  withdraw-  §  547  for  Judgment  on  the  pleadings, 
ing  the  admission,  as  it  would  deprive  upon  the  ground  that  the  complaint  is 
the  plain tiflF  of  his  right  to  move  for  insufficient  in  substance,  will  be  dented: 
Judgment  on  the  pleadings  after  issue  ship  v.  Frldenberg,  65  Misc.  308;  120 
Joined  as  authorized  by  §   547:  Demuth   x.  y.  Supp.  969. 

Glass  Manufacturing  Company  v.  Early,  |       j^    Appeal. — An  appeal  to  the  appel- 
131  App.  Dlv.  203;  115  N.  Y.  Supp.  672.  ,  late  division  lies  from  an  order  made  on 

[).  Aflidavit. — A  motion  for  judgment  motion  under  §  547  for  Judgment  on 
on  the  pleadings  under  §  547  must  be  j  the  pleadings  after  issue  Joined  before 
determined  solely  on  the  pleadings  un-  the  entry  of  the  Judgment;  an  appeal  also 
aided  by  affidavit  or  other  testimony:  ',  lies  from  the  Judgment  entered  on  such 
Standard  Fashion  Co.  v.  Thompson,  137  '  order,  or  from  both  the  order  and  the 
App.  Dlv.  588;   122  N.  Y.  Supp.  300.        Judgment:    MltcheU    v.    Dunmore   Realty 

c.  After  answer. — Although  a  com- 1  Co.,  135  App.  Dlv.  583;  119  X.  Y.  Supp. 
plaint   in   equity   will    be   dismissed   on    1135. 

demurrer  if  it  fail  to  state  an  equitable  i  in  the  first  Judicial  department  a 
cause  of  action,  yet  after  answer  it  will ,  motion,  under  §  547  for  Judgment  on  the 
not  be  dismissed  on  a  motion  for  Judg-  i  pleadings  dismissing  the  complaint, 
ment  on  the  pleadings  it  if  state  a  legal  upon  the  ground  that  it  fails  to  state 
cause  of  action,  no  matter  what  the  facts  sufficient  to  constitute  a  cause  of 
prayer  for  relief:  Perrin  v.  Smith,  135  ,  action,  is  proper;  upon  such  a  motion, 
App.  Dlv.  127;  119  N.  Y.  Supp.  990.      ,  a   bUl    of    particulars   furnished    by    the 

d.  Allegations. — Upon  a  motion  for  plaintlflF  cannot  be  considered:  Hoey  v. 
Judgment  on  the  pleadings  under  §547  Kilduft,  65  Misc.  554;  120  N.  Y.  Supp.' 
the  facts  provable  under  the  allegations!  971. 

of  the  complaint  and  supported  by  rea- '  j.  Bankruptcy. — A  demurrer  to  a 
sonable  implication  and  fair  intendment ,  supplemental  complaint  alleging  as  ad- 
must  be  accepted  as  true  in  determining  j  ditlonal  facts  that  the  matters  In  con- 
whether  they  constitute  a  cause  of  ac- '  troversy  in  the  action  were  determined 
tion:  Continental  Securities  Co.  v.  Bel-   In   plaintiff's  favor  and  against  the  de- 


mont,   75  Misc.   234. 

e.   Amend. — ^On   a   motion   for   Judg- 


fendant,  in  a  proceeding  before  a  referee 
In   bankruptcy  to  compel   defendant  to 


ment  on  the  pleadings  after  issue  Joined    turn  over  assets  of  the  bankrupt  to  the 


under  §  547  the  sufficiency  of  the 
pleadings  may  be  tested  as  upon  a  de- 
murrer, and  the  party  whose  pleading 
is  found  to  be  Insufficient  may  be  per- 
mitted to  amend  upon  proper  terms: 
Schleissner  v.  Goldsticker,  135  App.  Dlv. 
435;   120  N.  Y.  Supp.  333. 

f.  Where,  upon  a  motion  by  the 
plaintiff  for  judgment  on  the  pleadings, 
under  §  547,  the  lack  of  merit  on  the 
part  of  the  defendant  is  apparent  from 
the  record,  leave  to  amend  need  not  be 
given:  Framingham  Trust  Co.  v.  Vll- 
lard,  74  Misc.  204. 

g.  Answer. — A  dismissal  of  a  com- 
plaint, not  upon  the  merits,  for  insuf- 
ficiency, is  not  a  Judgment  on  the  plead- 
ings within  the  meaning  of  §  547  which 


trustee,  raises  no  Issue  and  plaintiff  is 
entitled  to  judgment  upon  the  plead- 
ings: Bilder  v.  Ellis,  75  Misc.  255. 

k.  Complaint. — Under  §  547,  added 
by  chapter  166  of  1908,  the  sufficiency 
of  the  complaint  may  be  tested  by  a 
motion  to  dismiss  after  Issue  Joined, 
made  at  special  term  in  advance  of  the 
trial;  it  seems,  that  where  In  answer  to 
a  motion  to  dismiss  under  §  547  plain- 
tiff makes  a  counter  motion  for  leave  to 
amend  returnable  at  the  same  time  and 
place,  the  court  In  granting  the  amend- 
ment may  make  it  a  condition  that  the 
defendant  be  deemed  to  have  moved  to 
dismiss  the  complaint  as  amended;  on 
the  granting  of  a  motion  under  §  547  to 
dismiss     a     complaint,     the     defendant 
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should  not  be  given  an  additional  allow- 
ance where  the  plainciff  sued  to  recover 
for  valuable  services  rendered  to  the  de- 
lendant  and  others  and  his  efforts  to  se- 
cure compensation  have  been  fruitless: 
Jones  V.  Uould,  130  App.  Div.  451;  114 
N.  Y.  Supp.   956. 

a.  A  motion  made  at  the  com- 
mencement of  a  trial  to  dismiss  a 
complaint  on  the  ground  that  it  does 
not  state  facts  sufficient  to  constitute  a 
cause  of  action  is  practically  a  demurrer 
to  the  complaint  on  that  ground,  and  it 
cannot  be  sustained  unless  it  appears 
that  admitting  all  the  facts  alleged,  no 
cause  of  action  whatever  is  stated:  Ab- 
bott V.  Easton,  195  N.  Y.  372;  rev'g  122 
N.  Y.  Supp.  274;  106  N.  Y.  Supp.  970. 

b.  Construction. — A  complaint,  upon 
a  motion  to  dismiss  at  the  opening,  upon 
the  ground  that  it  does  not  state  facts 
sufDcient  to  constitute  a  cause  of  action, 
must  be  liberally  construed,  and  the  con- 
struction, so  far  as  matters  of  form  are 
concerned,  must  be  in  favor  of  the  plead- 
ing: Catterson  v.  Brooklyn  Heights  Rail- 
road Co.,  132  App.  Div.  399;  116  N.  Y. 
Supp.  760. 

c.  §  547  for  giving  judgment  upon 
the  pleadings  on  a  motion  therefor  is 
to  be  given  a  liberal  construction,  and 
obviously  contemplates  that  the  court 
shall  award  such  a  judgment  as  either 
party  is  entitled  to  under  the  pleadings, 
whether  the  judgment  be  interlocutory 
or  final:  White  v.  Gibson,  61  Misc.  436; 
113   N.  Y.  Supp.   983. 

d.  Costs. — Where  a  demurrer  to  a 
complaint  is  disposed  of  on  motion  for 
Judgment  on  the  pleadings,  under  §  547, 
costs  after  notice  of  trial  and  a  trial 
fee  are  not  taxable:  Singer  Mfg.  Co.  v. 
Granite  Spring  W.  Co.,  67  Misc.  675; 
124  N.  Y.  Supp.  750. 

e.  Since  the  enactment  of  §  547, 
where  the  defendant  does  not  avail  him- 
self of  the  remedy  afforded  thereby,  but 
moves  at  the  trial  upon  a  formal  defect, 
to  amend  which  plaintiff  is  given  leave 
to  withdraw  a  juror,  full  costs  will  not 
be  imposed  as  a  condition  of  granting 
the  amendment:  Kessler  v.  Pettet,  67 
Misc.  573;.  124  N.  Y.  Supp.  815. 

f.  Conclusions. — Where  the  legal 
conclusions  arising  from  the  allegations 
of  a  complaint  are  met  by  denials  in 
the  answer  and  a  demurrer  to  a  sepa- 
rate defense  is  sustained,  the  plaintiff 
is  entitled  to  judgment  on  the  com- 
plaint with  leave  to  defendant  to  serve 
an  amended  answer:  German  Savings 
Bank  v.  Dunn,  75  Misc.  251. 

g.  Counterclaim. — Where  in  an  ac- 
tion to  recover  damages  from  breach  of 
contract  the  defendants  set  up  a 
counterclaim,  to  which  the  plaintiff 
does  not  reply,  the  defendants  will  be 
entitled  to  offset  the  amount  thereof 
against  any   amount  that  plaintiff  may 


prove  as  damage;  but  a  motion  by  the 
defendants  for  judgment  on  the  plead- 
ings is  properly  denied:  Norton  v. 
Kull,  74  Misc.   476. 

h.  Defect  of  parties. — Where  a  defect 
of  parties  defendant  appears  on  the  face 
of  the  complaint,  but  no  demurrer  is 
made,  and  no  objection  Is  not  taken 
by  answer.  It  Is  waived  and  a  motion 
for  judgment  on  the  pleadings  on  the 
ground  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a 
cause  of  action  because  of  a  defect  of 
parties  defendant  should  be  denied:* 
Wallace  v.  Bouvier,  141  App.  Div.  525; 
126  N.  Y.  Supp.  440. 

i.  Demurrer. — Where  a  demurrer  to 
a  complaint  stating  a  cause  of  action 
is  frivolous,  the  court  may  grant  a  mo- 
tion for  judgment  on  the  pleadings  under 
§  547,  but  should  allow  the  defendant  to 
withdraw  the  demurrer  and  answer 
within  twenty  days:  Delmar  v.  Kinder- 
hook  Knitting  Co.,  134  App.  Div.  558; 
119  N.  Y.  Supp.  705. 

j.  Upon  the  trial  of  a  demurrer  to  a 
complaint  on  the  ground  that  it  falls 
to  state  facts  sufficient  to  constitute  a 
cause  of  action,  where  an  order  has 
been  previously  made  In  the  same  ac- 
tion denying  plaintiff's  motion  for  judg- 
ment on  the  pleadings  upon  the  ground 
of  the  insufficiency  of  complaint,  the  de- 
murrer must  be  sustained:  Aldrich  v. 
Newburgh  News  Printing  &  Pub.  Co.,  70 
Misc.  126;    128  N.  Y,  Supp.  51. 

k.  On  a  motion  by  a  defendant  for 
judgment  on  the  pleadings,  the  com- 
plaint will  be  searched  as  on  a  de- 
murrer: McCarthy  v.  Heiseman,  140 
App.  Div.   240;    125  N.  Y.  Supp.  13. 

I.  Denials. — It  is  proper  to  grant 
judgment  upon  the  pleadings  when  the 
only  denials  in  an  answer  are  denials  of 
knowledge  or  information  sufficient  to 
form  a  belief  with  respect  to  matters 
which  are  unmistakably  within  the 
knowledge  of  the  defendant  who  Inter- 
poses such  an  answer:  Klrschbaum  v. 
Eschman,  205  N.  Y.   127. 

m.  Equitable  mortgage. — A  com- 
plaint alleging  the  making  and  delivery 
of  a  promissory  note  to  the  defendant, 
and  also  certain  land  as  collateral  secur- 
ity, and  the  execution  by  defendant  of 
a  defeasance  agreement  covenanting  to 
recovery  on  payment  of  the  note,  and 
that  defendant  conveyed  said  property 
to  a  third  party,  and  asking  judgment 
for  the  value  of  the  land  less  the  amount 
of  the  note,  states  a  good  cause  of  action 
in  equity  to  redeem:  Doty  v.  Norton,  133 
App.  Div.  106;  117  N.  Y.  Supp.  793. 

II.  False  imprisonment. — Where  the 
complaint  in  an  action  against  a  city 
magistrate  for  false  Imprisonment 
shows  that  defendant  had  exceeded  his 
jurisdiction  In  the  proceeding  wherein 
plaintiff    was    imprisoned,    it    states    a 
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cause  of  action,  and  a  motion  by  de- 
fendant for  judgment  on  the  pleadings 
will  be  denied:  Starrett  v.  Connelly,  75 
Misc.  230. 

a.  Foreclosure. — Where  in  an  action 
to  foreclose  a  purchase-money  mortgage 
brought  by  an  assignee,  the  grantee  of 
the  owner  of  the  equity,  sets  up  -as  a 
counterclaim  certain  alleged  breaches 
of  a  covenant  against  incumbrances 
contained  in  the  deed  from  the  mortga- 
gee, but  it  appears  that  the  grantee  is 
In  undisturbed  possession,  a  judgment 
on  the  pleadings  in  favor  of  plaintiff 
will  be  affirmed:  Kouwenhoven  v.  Gif- 
ford,  144  App.  Div.  355. 

b.  Foreign  statutes. — Where  a  de- 
murrer has  been  interposed  to  a  com- 
plaint in  an  action  brought  pursuant  to 
the  statutes  of  a  foreign  state,  which 
give  a  right  of  action  differing  materi- 
ally from  that  given  by  the  statutes  of 
this  state,  a  mo. ion  by  the  plaintiff  for 
judgment  on  the  pleadings  will  be  de- 
nied: Zeikus  V.  Florida  East  Coast  R. 
Co.,  70  Misc.  339;   128  N.  Y.  Supp.  931. 

c.  Form  of  decision. — An  issue  of 
law  raised  by  a  demurrer  to  a  complaint 
which  goes  to  the  whole  cause  of  action 
may  be  brought  on  fotr  decision  by  a 
motion  for  judgment  on  the  pleadings 
under  §  547  or  as  a  contested  motion 
under  §976,  and  where  an  issue  at  law 
is  so  tried,  there  need  be  but  one  paper 
entered,  containing  a  statement  of  the 
decision  and  a  pronouncement  of  judg- 
ment: National  Park  Bank  v.  Billings, 
144  App.  Div.   536. 

d.  Fraud. — ^Where  a  judgment  re- 
covered in  1900  was  reversed  in  1902 
and  the  cause  placed  upon  the  general 
calendar  and  afterward  marked  re- 
served generally,  and  defendant  died  in 
1906,  a  motion  for  dismissal  in  1909 
will  be  granted  where  no  good  cause  for 
the  delay  is  shown  and  the  action  Is  for 
fraud  in  transactions  personal  with  the 
deceased:  Oehlhof  v.  Solomon,  65  Misc. 
541;  120  N.  Y.  Supp.  925. 

e.  Frivolous  pleading. — A  motion  for 
judgment  on  the  pleadings  Is  not  gov- 
erned by  the  same  rules  as  one  upon  the 
ground  that  the  pleading  is  frivolous; 
it  is  to  be  treated  as  though  made  at 
the  trial  and  is  governed  by  the  rules 
then  applicable:  Olsen  v.  Singer  Man. 
Co.,  143  App.  Div.  142;  127  N.  Y.  Supp. 
697. 

f.  Improper  practice. — ^Where  the 
plaintiff's  motion  for  judgment  on  the 
pleadings  was  denied.  It  is  improper 
practice  for  her  to  bring  on  defendant's 
demurrer  for  trial,  and  pending  the  de- 
cision of  the  court  to  appeal  from  the 
order  denying  her  motion  for  judgment: 
McDonald  v.  Taylor  &  Co.,  144  App. 
Div.  329. 

p.  Interlocutory  jiidmnent. — The  pro- 
visions of  §  547  are  applicable  to  inter- 


■  locutory  judgments  as  well  as  to  final 
judgments:  Furmans  v.  Gough,  70  Misc. 
337;  128  X.  Y.  Supp.  722. 
I  h.  Issue. — The  provisions  of  §  547, 
authorizing  judgment  upon  the  plead- 
ings after  issue  joined,  apply  to  the 
municipal  court  of  the  city  of  New 
York:  Maune  v.  Unity  Press,  139  App. 
Div.   740;   124  N.  Y.  Supp.  504. 

i.  A  motion  for  judgment  on  the 
pleadings  under  $  547  is  a  mere  sub- 
stitute for  a'  motion  for  judgment  on 
the  pleadings  made  at  trial;  It  cannot 
be  granted  where  the  pleadings  present 
any  material  issue  of  fact:  Godwin  v. 
Liberty-Nassau  Building  Co.,  144  App. 
Div.   164. 

j.  §  547  does  not  empower  the  court 
to  determine  issues  of  fact;  affidavits  or 
evidence  cannot  be  considered,  the  prac- 
tice is  the  same  as  upon  a  motion  for 
judgment  at  the  opening  of  a  trial: 
Emanuel  v.  Walter.  138  App.  Div.  818; 
123  N.  Y.  Supp.  491. 

k.  Sufficient. — An  allegation  of  the 
act  committed  or  omitted  with  a  charge 
that  it  was  negligently  done  or  omltted» 
is  sufficient:  Hicks  v.  Serano,  74  Misc. 
274. 

1.  Judgment. — On  motion  for  judg- 
ment on  the  pleadings  the  court  must 
assume  that  the  allegations  are  true: 
De  Wolf  V.  Ford,  193  N.  Y.  397;  rev'g 
119  App.  Div.  808;  104  N.  Y.  Supp.  876. 

m.  A  motion  for  judgment  on  the 
pleadings  pursuant  to  S  547  must  be  de- 
termined solely  on  the  pleadings  and 
they  cannot  in  any  way  be  aided  by 
affidavits  or  testimony,  and.  such 
motion  should  not  be  .  denied  with 
leave  to  renew  after  searching  the  plead- 
ings by  an  application  for  particulars  or 
after  searching  the  conscience  of  the 
plaintiff  by  an  examination  before  trial: 
Ship  v.  Fridenberg,  132  App.  Div.  782; 
117  N.  Y.  Supp.  599. 

n.  Where  a  complaint  is  dismissed  at 
trial  before  evidence  taken  It  is  the  same 
as  sustaining  a  demurrer  on  the  grounds 
of  Insufficiency,  and  the  dismissal  Is 
error  if  the  plaintiff  is  entitled  to  any 
recovery  upon  the  facts  alleged:  Glyn  v. 
Title  Guarantee  &  Trust  Co..  132  App. 
Div.  859;  117  N.  Y.  Supp.  424. 

o.  When  judgment  on  the  pleadings 
under  §  547,  should  be  directed:  Lon- 
don V.  Epstein..  138  App.  Div.  513;  123 
N.  Y.  Supp.  399. 

p.  Libel. — Where  the  main  allega- 
tions in  a  complaint  for  libel  show  that 
the  plaintiff  was  not  the  person  of 
whom  the  libelous  matter  was  pub- 
lished, she  does  not  allege  a  cause  of 
action  by  using  an  innuendo  stating 
that  she  is  the  person  to  whom  refer- 
ence was  made:  Knickerbocker  v.  Press 
Publishing  Co..  143  App.  Div.  138;  127 
N.  Y.   Supp.   969. 
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a.  Motion. — ^Except  in  rare  cases  a 
motion  for  Judgment  under  §  537  should 
be  denied,  but  without  prejudice  to  a 
motion  for  Judgment  upon  pleadings 
under  §  547:  Weil  v.  Harburger,  67 
Misc.  227;  124  N.  Y.  Supp.  473. 

b.  No  cause. — Where  a  complaint 
falls  to  state  a  good  cause  of  action  on 
any  theory,  the  landlord  Is  entitled  to 
Judgment  on  the  pleadings:  Ross  y.  Pizer, 
132  App.  Dlv.  696;  117  N.  Y.  Supp. 
404. 

c.  The  defendant  is  not  precluded 
from  making  a  motion  for  Judgment  on 
the  pleadings  pursuant  to  {  547,  by  rea- 
son of  his  having  stipulated  not  to  de- 
mur to  the  complaint:  Mitchell  v.  Duns- 
more  Realty  Co.,  60  Misc.  563;  112  N.  Y. 
tiupp.  659. 

d.  A  request  to  direct  a  verdict  upon 
ihe  pleadings  is  practically  a  demurrer, 
and  admits  all  the  facts  as  stated  In  the 
answer:  Mathes  v.  McCarthy,  195  N.  Y. 
40;  rev'g  122  App.  Dlv.  899. 

e.  No  defense. — By  §  547  a  plaintift 
may  move  for  Judgment  upon  the  plead- 
ings after  issue  Joined  where  the  matters 
alleged  In  the  answer  do  not  constitute 
a  defense:  Milliken  v.  Fidelity  &  Deposit 
Co.,  129  App.  Div;  206;  113  N.  Y.  Supp. 
509. 

f.  Vo  denials. — ^Judgment  upon  the 
pleadings  cannot  be  granted  in  defend- 
ant's favor  where  the  defense  consists 
of  a  plea  in  bar;  and  where  an  answer 
contains  no  denials,  although  It  con- 
tains a  good  affirmative  defense.  It  is 
insufficient,  and  judgment  on  the  plead- 
ings must  be  granted  in  the  plaintiff's 
favor:  Banzer  v.  Rlchter,  68  Misc.  192; 
123  N.  Y.  Supp.  678. 

g.  Object. — A  motion  for  Judgment 
on  the  pleadings,  under  §  547,  is  to  ob- 
viate the  delay  in  waiting  for  a  case  to 
be  reached  on  the  calendar  for  trial: 
Ellenbogen  v.  Slocum,  66  Misc.  611. 

h.  Place  of  motion. — A  motion  for 
judgment  on  the  pleadings  under  §  547 
is  properly  made  at  the  special  term 
for  motions  and  not  at  the  special  term 
for  trials:  Higglns  v.  New  York  Dock 
Company,  75  Misc.   226. 

i.  Practice. — The  proper  practice 
upon  overruling  a  demurrer  upon  a 
trial  as  a  contested  motion  is  to  enter 
an  order  Instead  of  signing  a  decision 
containing  a  direction  to  enter  an  in- 
terlocutory Judgment:  People  v. 
Bleecker  St.  &  Fulton  F.  R.  R.  Co.,  67 
Misc.  582;   124  N.  Y.  Supp.  786. 

j.  Premature. — A  motion  for  Judg- 
ment on  the  pleadings  can  only  be  made 
when  the  cause  is  at  issue,  and  hence 
such  a  motion  is  premature  where  the 
defendant  has  neither  answered  nor  de- 
murred to  an  amended  complaint: 
Childs  V.  Childs,  144  App.  Div.  167. 

k.  Purpose. — The  purpose  of  5  547 
is  to  obviate   the   necessity   of   waiting 


until  trial  to  make  such  motion,  but  the 
rules  are  the  same  as  where  the  motion 
is  made  at  trial,  and  the  defendant  is 
not  entitled  to  Judgment  it  the  complaint 
entitles  the  plaintiff  to  any  relief,  legal 
or  equitable,  even  though  the  Judgment 
demanded  is  not  the  precise  relief  to 
which  he  is  entitled;  a  defendant  by 
moving  for  Judgment  under  said  section 
admits  every  material  allegation  of  the 
complaint:  Clark  v.  Levy,  130  App.  Dlv. 
389;  114  N.  Y.  Supp.  890. 

1.  The  municipal  court  of  the  city  of 
New  York  has  no  power  to  strike  out 
pleadings  as  frivolous  or  to  give  Judg- 
ment on  the  pleadings  under  {547:  Mar- 
tin V.  Lefkowltz,  62  Misc.  490;  115 
N.  Y.  Supp.  64. 

m.  Sever  action. — Where  the  buyer 
admits  that  it  used  the  greater  portion 
of  the  pictures  delivered  and  alleges  no 
valid  defense,  the  plaintiff,  moving  un- 
der §  547.  is  entitled  to  Judgment  for  the 
contract  price  of  the  portion  used,  and 
the  action  should  be  severed,  pursuant  to 
S  511,  and  the  plaintiff  be  permitted  to 
continue  the  action  as  If  it  had  origin- 
ally been  brought  for  the  remainder  of 
the  claim  if  he  so  elects:  Electro-Tint 
Engraving  Co.  v.  Am.  Handkerchief  Co., 
130  App.  Dlv.  561;  115  N.  Y.  Supp.  34. 

n.  Sufficiency. — A  defendant  who  has 
demurred  to  a  complaint  can  test  the 
sufficiency  thereof  by  a  motion  for 
judgment  on  the  pleadings  under  §547 
and  the  court  should  not  deny  the  mo- 
tion solely  because  a  serious  question  of 
law  is  presented:  Realty  Associates  v. 
Hoage,  141  App.  Div.  799;  126  N.  Y. 
Supp.  709. 

o.  Summons. — Upon  a  motion  for 
judgment  on  the  pleadings  facts  ap- 
pearing in  the  summons  will  not  be 
taken  into  consideration:  Pernisl  v. 
Schmalz's  Sons,  Incorporated,  142  App. 
Div.  53;    126  N.  Y.   Supp.  880. 

p.  Supplemental  complaint. — Where, 
after  demurrer  to  a  supplemental  com- 
plaint only,  plaintiff  moves  for  judg- 
ment on  the  pleadings  the  only  question 
presented  is  whether  the  amended  com- 
plaint, the  answer  thereto  and  the  sup- 
plemental facts  set  forth  in  the  supple- 
mental complaint  not  put  in  issue  en- 
titled the  plaintiff  to  Judgment:  Bilder 
V.  Ellis,  148  App.  Div.  647. 

q.  Trial. — The  trial  of  an  issue  raised 
by  demurrer  can  only  be  brought  on  as 
provided  by  §  977,  and  when  no  notice 
of  trial  was  served  after  demurrer  by 
the  defendants,  the  court  cannot  sus- 
tain the  demurrer,  on  a  motion  by  plain- 
tiff for  judgment  on  the  pleadings:  Ven- 
trlnlglla  v.  Elchner,  138  App.  Dlv.  274; 
122  X.  Y.  Supp.  966. 

r.  Tru.stee. — Whether  the  supreme 
court  will  exercise  the  jurisdiction  it 
possesses  to  entertain  an  action  for  the 
removal   of  a   testamentary   trustee,  or 
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decline  to  exercise  it  and  leave  the 
plaintiff  to  prosecute  his  remedy  in  the 
surrogate's    court,    may   be    determined 


upon  a  motion  for  judgment  on  the 
pleadings:  Ohilds  v.  Childs,  68  Misc. 
472;   124  N.  Y.  Supp.  550. 


§  548.    No  person  to  be  arrested  in  civil  proceedings,  without  a 
statutory  provision.    Ne  exeat  abolished. 

Now  §  23  Civil  Rights  Law.  chap.  14   of  1909,  and  not  changed. 

§  549.    When  the  right  to  arrest  depends  upon  the  nature  of  the 
action. 


a.  Allegations — A  cause  of  action  for 
the  contract  price  of  goods  sold  and  de- 
livered is  not  changed  into  one  sounding 
in  tort  hy  allegations  that  the  defendant 
disposed  of  his  property  with  intent  to 
defraud  creditors,  inserted  to  procure  an 
order  of  arrest  under  §  549,  subd.  4: 
Taylor  v.  Klein,  130  App.  Div.  615;  115 
N.  Y.  Supp.  445. 

b.  Body  execution. — Where  no  order 
of  arrest  has  been  granted,  a  plaintiflF's 
right  to  a  body  execution  is  to  be  deter- 
mined by  the  allegations  of  the  com- 
plaint; an  execution  against  the  person 
cannot  issue  in  suits  in  equity,  except 
where  a  common-law  action  is  brought 
on  the  equity  side  of  the  court  for  spe- 
cial reasons  giving  equitable  Jurisdiction: 
Fen  ton  v.  Duckworth,  131  App.  Div.  291; 
115  N.  Y.  Supp.   686. 

c  Conversion. — An  order  of  arrest 
should  not  be  granted  on  a  complaint 
which  alleges  that  the  defendant  received 
from  plaintiff  and  his  assignors  money 


and  goods  to  be  used  in  advertising;  that 
he  did  not  apply  the  money  or  any  part 
of  it  to  such  purpose;  "but  on  the  con- 
trary appropriated  and  converted  the 
same,"  if  it  fails  to  state  facts  showing 
the  conversion  or  that  defendant  re- 
ceived the  money  and  goods  in  a  fidu- 
ciary capacity:  Ibled  v.  Koehler,  134 
App.  Div.  496. 

d.  Fraud. — The  provisions  of  §  549, 
subd.  4  relate  to  cases  where  a  cause  of 
action  exists  irrespective  of  any  fraud, 
and  not  to  cases  where  fraud  is  the  gist 
of  the  action:  Scarangello  v.  Pacione, 
70  Misc.  212;  126  N.  Y.  Supp.  714. 

e.  ^Usjoinder. — A  complaint  which 
states  a  cause  of  action  for  injuries  to 
person  and  for  injury  to  property  in  the 
same  court  falls  to  state  a  cause  of  action 
as  required  by  §  549  and  an  order  of 
arrest  may  not  be  granted  thereon: 
Vock  V.  Auterbourn,  66  Misc.  222;  122 
N.  Y.  Supp.   1023. 


§  553.    Woman  not  to  be  arrested,  except,  etc. 


f.  Arrest. — An  allegation  in  a  com- 
plaint in  an  action  for  conversion,  that 
the  defendant,  a  woman,  asserted  a  lien 
for  charges  as  a  warehouseman,  does  not 
charge  a  willful  Injury  to  property,  and 
she  is  not  liable  to  arrest,  within  the 
meaning  of  §  553;  hence,  on  succeeding 
in  the  action,  a  body  execution  against 
the  plaintiff  therein  is  not  authorized, 
and  defendant's  attorney  is  liable  for 
damages  resulting  from  resorting  to  such 
process  for  the  enforcement  of  the  judg- 
ment obtained  on  dismissal  of  the  com-  i 


plaint:  Allen  v.  Fromme,  195  N.  Y.  404; 
rev'g  124  App.  Div.  936. 

g.  Form  Judgment. — ^Where  a  mar- 
ried woman  brings  an  action  to  recover 
damages  for  slander  in  the  city  court  of 
the  city  of  New  York,  and  the  jury  finds 
a  verdict  for  the  defendant,  the  defendant 
is  not  entitled  to  a  judgment  providing; 
that,  if  the  execution  against  the  property 
of  the  plaintiff  is  returned  unsatisfied^ 
the  defendant  may  have  execution  against 
plaintiff's  person:  Chaucherle  v.  Popper» 
58  Misc.  363;  109  N.  Y.  Supp.  675. 


§  557.  Proof  necessary  to  procure  order. 


b.  Affidavit — Although  the  complaint 
in  an  action  for  assault  and  battery,  veri- 
fied by  the  plaintiff's  guardian  ad  litem, 
alleges  positively  that  the  defendant  beat 
the  plaintiff,  an  order  of  arrest  should 
not  be  granted  when  the  moving  affidavit 
of  the  guardian  supplementing  the  com- 
plaint alleges  that  the  affiant  derived  his 
Information  from  the  plaintiff  and  a 
third  person  whose  affidavits  are  not  pro- 


duced nor  their  absence  explained;  on. 
such  motion  the  verified  complaint  may 
be  used  as  an  affidavit:  Alber  v.  Harris, 
126  App.  Div.  504;  110  N.  Y.  Supp. 
645. 

i.  In  an  action  for  alienation  of  tlie 
affections  of  plaintiff's  wife,  an  affidavit 
to  obtain  an  order  of  arrest  is  Insuffi- 
cient, unless  it  alleges  in  what  manner 
the  affiant  obtained  the  knowledge    or 
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from  what  facts  he  deduced  his  con- 
clusions: Cole  V.  Core,  121  App.  Div. 
632;  106  N.  Y.  Supp.  306. 

a.  The  allegations  necessary  to  obtain 
an  order  of  arrest  must  be  made 
on  the  positive  knowledge  of  the 
afliant;  an  affidavit  on  information  and 
belief,  is  insufficient,  likewise  a  mere  con- 


clusion of  the  affiant  as  to  the  sufficiency 
of  the  facts,  for  it  is  the  court  or  judge 
who  must  be  convinced  that  there  are 
sufficient  grounds  for  granting  the  order: 
Penn  Oil  and  Supply  Co.,  Ltd.,  v.  Gustav 
Cohn,  131  App.  Div.  929;  116  N.  Y. 
Supp.  924. 


§  558.    When  order  may  be  granted;  effect  of  complaint  subse- 
quently made. 


b.  Complaint. — An  order  of  arrest, 
granted  on  affidavits  setting  out  a  cause 
of  action  for  personal  injuries  and  one 
for  injury  to  property  in  the  same  count, 


should  be  vacated,  as  the  complaint, 
which  is  Identical,  is  defective  under 
§  549;  Vock  v.  Auterbourn,  66  Misc. 
222;   122  N.  Y.  Supp.  1023. 


§  559.    Security,  upon  order  of  arrest  made  by  a  judge. 


e.  Undertaking. —  The  undertaking 
required  l)y  the  statute  secures  not  only 
the  taxable  costs  recoverable  when  de- 
fendant succeeds  but  counsel  fees  in  ef- 
forts  to   vacate   the   order  of  arrest,   in 


securing  bail  and  in  the  trial  of  the  case 
and  for  loss  of  earnings  during  imprison- 
ment: McLean  v.  Fidelity  &  Deposit  Ck)., 
56  Misc.  623;  107  N.  Y.  Supp.  907. 


§  563.    Arrest;  how  made. 

See  §§  357-360,  Prison  Law,  Jail  liberties  and  escapes. 
f  357,  Prison  Law,  amended  by  chap.  174  of  1911. 

§  565.    Privilege  of  officers  of  courts. 

Now  §  24,  Civil  Rights  Law,  chap.  14  of  1909,  and  not  changed. 


§  567.    When  application  to  be  made  to  vacate  order  of  arrest,  etc. 


d.  Bail. — It  is  now  the  settled  law 
that  the  defendant  does  not,  by  giving 
bail,  waive  his  right  to  move  to  vacate 


an  order  of  arrest  within  the  time  pre- 
scribed by  §  567:  Marks  v.  Goetchius,  60 
Misc.  143;  112  N.  Y.  Supp.  1009. 


§  568.    How  and  to  whom  motion  must  be  made;  opposing  it  by 
new  proofs. 


e.  Affidavits — ^Where  a  motion  to  va- 
cate an  order  of  arrest  is  made  on  the 
papers  on  which  it  was  granted,  an  order 
denying  the  motion  should  not  recite  ad- 
ditional affidavits  read  by  plaintift,  as 
S  568  forbids  the  use  of  additional  affi- 
davits; the  rule  holds  even  though  one 
of  the  additional  affidavits  corrected  a 
defect  in  the  Jurat  of  the  original  affidavit 
which  rendered  it  a  nullity:  Maniscalco 
V.  Slamowitz,  123  App.  Div.  690;  108  N.  Y. 
Supp.  65. 

f.  Where  the  venue  of  an  affidavit 
IS  a   county  in  which  the   notary  who 


administered  the  oath  does  not  ap- 
pear by  the  jurat  or  any  statement  ap- 
pended to  his  signature  to  be  authorized 
to  act,  the  affidavit  must  be  regarded  as 
a  nullity;  and  It  cannot  be  supported  by 
other  affidavits  showing  the  notary's  au- 
thority: Robinson  v.  Cooper,  62  Misc. 
517;  115  N.  Y.  Supp.  599. 

g.  Judge. — An  order  for  an  examina- 
tion to  frame  a  complaint  should  only  be 
granted  by  a  judge:  Boskowitz  v.  Sulz- 
bacher,  No.  1,  121  App.  Div.  878;  106  N.  Y. 
Supp.  865. 


§  585.    How  deposit  disposed  of. 

h.  Arrest, — Where  money  has  been 
deposited  to  avoid  arrest  under  an  at- 
tachment, and  no  written  direction  given 

12 


concerning  the  disposition  thereof  as 
prescribed  by  §  586,  the  judgment 
creditor  is  entitled  to  an  order  direct- 


§§  686,  603] 


178 


Ing  the  payment  of  the  money  to  him 
in  reduction  of  his  Judgement:  Elite 
Distributing  Co.  v.  Schrul,  69  Misc. 
206;  126  N.  Y.  Supp.  607. 

a.  Return  deposit. — ^The  disposition 
of  a  deposit,  made  in  lieu  of  an  under- 
taking, upon  the  discharge  of  the  de- 
fendant from  arrest  in  an  equitable  ac- 


tion, rests  in  the  discretion  of  the  court 
and  will  not  be  ordered  to  be  returned 
to  defendant  during  the  pendency  of  an 
appeal  by  plaintift  from  a  Judgment  di»- 
missing  the  complaint  upon  the  merits, 
where  plaintift  has  filed  an  undertaking 
staying  execution:  Allen  ▼.  O'Bryan,  58 
Misc.  32;  lOS  N.  Y.  Supp.  838. 


§  586.    When  deposit  to  be  paid  to  third  person. 

b.  Arrest. — Where  money  has  been  i  creditor  is  entitled  to  an  order  directing 
deposited  to  avoid  arrest  under  an  at- '  the  payment  of  the  money  to  him  in 
tachment,  and  no  written  direction  reduction  of  his  Judgment:  Elite  Dls^ 
given  concerning  the  disposition  thereof  I  trlbuting  Co.  v.  Schrul,  69  Misc.  206; 
as  prescribed   by   §    586,  the  Judgment' 126  N.  Y.  Supp.  607. 


§  602.    Writ  of  injunction  abolished,  and  order  substituted. 


c.  Discretion. — It  rests  in  the  discre- 
tion and  conscience  of  the  court  in  a 
suit  for  injunctive  relief,  whether  to 
grant  an  injunction  or  other  appropriate 
remedy:  Flynn  v.  X.  Y.  West.  &  B.  R. 
Co.,  139  App.  Div.  199;  123  X.  Y.  Supp. 
759. 

d.  Summary  proceedings. — Where  a 
defendant  in  summary  proceedings  was 
granted  a  stay  of  one  day,  and  the  day 


after  trial  plaintifT  was  put  in  possession 
and  on  the  same  day  defendant  appealed 
and  secured  a  stay  pending  the  same,  but 
the  plaintiff  and  the  marshal  refused  to 
let  the  defendant  re-enter,  the  court  can- 
not restrain  plaintiflF  and  all  persons  from 
interfering  with  the  tenant's  possession: 
Shotland  v.  Mulgan,  134  App.  Div.  504; 
119  X.  Y.  Supp.  576. 


§  603.    Injunction,  when  the  right  thereto  depends  upon  the  nature 
of  the  action. 

h.  An  injunction  will  be  granted  a 
duly  Incorporated  fraternal  association 
which  has  adopted  a  name,  seal,  etc., 
restraining  another  similar  society  as- 
suming the  same  name:  B.  &  P.  of 
Elks  V.  Improved  B.  &  P.  O.  of  EllcB, 
60  Misc.  223;  111  N.  Y.  Supp.  1067. 

i.    Author's      name. — A      book-seller 


e.  Agent. — Defendant  had  been  in 
plaintiff's  employment  soliciting  orders 
for  their  goods  and  had  been  furnished 
with  a  list  of  names  of  customers  to  call 
upon;  he  left  their  employment  and  be- 
gan calling  on  the  same  persons  for  the 
interests  of  another  firm,  an  injunction 
will  be  granted,  restraining  defendant 
from  calling  on  those  persons  named  on 
the  list  given  to  him  while  employed  by 
plaintiff:  Witkop  &  Holmes  CJo.  v.  Boyce, 
64  Misc.  374;  118  N.  Y.  Supp.  461. 

f.  Appurtenance. — Where  a  store 
was  leased  *'to  be  occupied  and  used  as  a 
restaurant  with  the  appurtenances,"  the 
lessee  is  entitled  to  an  Injunction  restrain- 
ing the  landlord  from  interfering  with 
the  use  of  the  cellar  for  the  purpose  of 
storing  coal  to  be  used  in  his  business,  as 
such  right  is  an  appurtenant  to  such  use: 
Greenblatt  v.  Zimmerman,  132  App.  Div. 
283;  117  N.  Y.  Supp.  18. 

g.  Association — ^The  rule  that  a  mem- 
ber of  a  voluntary  association  in  pro- 
ceedings for  his  expulsion  must  first  ex- 
haust his  remedy  within  the  corpora- 
tion before  the  courts  will  interfere  is 
applicable  only  to  cases  where  the  pro- 
ceedings are  commenced  and  conducted 
in  conformity  with  the  provisions  of  the 
constitution  and  by-laws  of  the  or- 
ganization: Quentell  v.  New  York  Cot- 
ton Exchange,  56  Misc.  150;  106  N.  Y. 
Supp.  228. 


may  be  restrained  from  the  unauthorized 
use  of  an  author's  name  in  connection 
with  an  edition  of  standard  works,  under 
§  2,  chap.  132,  Laws  1903;  and  a  tem- 
porary injunction  should  be  granted 
pending  the  action:  Eliot  v.  Jones,  66 
Misc.  95;   120  N.  Y.  Supp.  989. 

j.  A  publisher  to  whom  an  author 
and  educator  well  known  to  the  literary 
has  given  the  exclusive  right  to  use  his 
name  in  connection  with  certain  selec- 
tions of  standard  works,  may  maintain 
an  action  to  restrain  booksellers  from 
advertising  and  selling  a  similar  collec- 
tion under  his  name  and  without  his  con- 
sent; an  injunction  pendente  lite  should 
be  granted:  Collier  v.  Jones,  66  Misc. 
97;   120  N.  Y.  Supp.   991. 

k.  Bankruptcy. — The  mere  filing  of 
an  involuntary  petition  in  bankruptcy 
is  not  a  sufficient  reason  for  staying,  on 
the  motion  of  the  alleged  bankrupt,  an 
action  In  which  he  is  plaintifF:  Berk- 
eley V.  Dusenberry,  144  App.  Div.   499. 

I.  Bill-boards. — An  injunction  will 
not  be  granted  to  restrain  municipal  au- 
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thorities  from  tearing  down  billboards 
and  signs  on  the  side  of  a  shed  erected 
over  the  sidewalk  to  protect  pedestrians 
from  falling  bricks  and  stones:  Sullivan 
Adv.  Ck).  V.  City  of  New  York,  61  Misc. 
425;  113  N.  Y.  Supp.  893. 

a.  Business. — An  Injunction  which 
suspends  generally  the  ordinary  busi- 
ness of  a  corporation  may  not  be  granted 
ex  parte:  Town  of  Port  Edward  v.  Hud- 
son Valley  Ry.  Co.,  127  App.  Div.  438; 
111  X.  Y.  Supp.   753. 

b.  Injunction  to  restrain  the  distri- 
bution by  the  assignor  of  the  good  will 
of  a  business,  of  circulars  tending  to 
destroy  the  assignee's  business:  Kates 
V.  Bok,  139  App.  Div.  640;  124  N.  Y. 
Supp.    297. 

c.  By-laws. — Injunction  does  not  lie 
to  restrain  a  membership  corporation 
from  trying  a  member  on  charges  for 
violation  of  its  by-laws:  Moyse  v.  N.  Y. 
CJotion  Exchange,  143  App.  Div.  265; 
128   N.  Y.  Supp.  112. 

d.  Cause  of  action. — The  complaint 
must  state  facts  sufficient  to  constitute 
a  cause  of  action,  otherwise  an  injunc- 
tion pendente  lUe  will  not  be  granted: 
Hart  V.  Clarke  &  Co.,  Limited,  127 
App.  Div.  679;  111  N.  Y.  Supp.  886. 

e.  Charitable  societies. —  The  right 
to  injunctive  relief  may  be  claimed  by 
charitable,  benevolent  and  patriotic  socie- 
ties, and,  therefore,  the  Salvation  Army 
In  the  United  States,  publishing  a  paper 
called  the  War  Cry,  may  restrain  de- 
fendant from  using  the  name  American 
Salvation  Army,  and  from  publishing  a 
paper  called  the  American  War  Cry,  for 
the  use  of  sdid  names  are  likely  to  de- 
ceive the  public:  Salvation  Army  in  U.  S. 
V.  American  Salvation  Army,  135  App. 
Div.   268;   120  N.  Y.  Supp.  471. 

f  CoUateral. — An  injunction  will  be 
granted  restraining  the  defendant  from 
disposing  of  stock,  in  an  action  to  recover 
said  stock,  but  the  court,  as  a  condition 
of  granting  the  order,  may  require  plain- 
tiff to  give  an  undertaking  to  indemnify 
defendant  for  loss  and  also  to  secure  the 
Indebtedness  for  which  the  stock  was 
given  as  collateral:  American  Exchange 
National  Bank  v.  Goubert,  135  App.  Div. 
371;  120  N.  Y.  Supp.  397. 

f?.  Collection. — ^Wh«re  in  an  action  by 
a  consumer  against  a  water  company  for 
an  injunction  restraining  it  from  en- 
forcing collection  of  a  water  rate  in  ex- 
cess of  the  amount  fixed  by  its  contract 
with  the  village,  the  guestion  as  to  the 
company's  right  to  install  and  marintain 
a  meter  on  the  premises  is  not  within 
the  issues,  and  the  company  cannot  have 
the  question  adjudicated:  Pond  v.  New 
Rochelle  Water  Co.,  143  App.  Div.  69; 
127  N.  Y.  Supp.  582. 

h.  Contempt. — Although  an  injunc- 
tion has  issued  restraining  a  certain  per- 
son, his  representatives,  assigns  and 
agents,  from   imitating  a   certain   trade 


I  label,  other  persons  not  served  with  a 
!  certitied  copy  of  the  decree,  and  not 
I  shown  to  be  acting  for  or  with  the  de- 
i  fendant,  cannot  be  punished  for  contempt 
for  using  a  similar  label:  Matter  of  Zim- 
'merman,  134  App.  Div.  591;  119  N.  Y. 
I  Supp.    275. 

i.  Covenant. — A  landowner  bound  by 
a  restrictive  covenant  providing  that 
"  no  building  or  structure  of  any  kind 
whatsoever  other  than  a  dwelling  house 
shall  be  erected  thereon  "  will  be  en- 
joined from  building  a  small  private 
garage  on  the  premises  where  the  struc- 
ture is  separate  and  distinct,  from  his 
dwelling  house:  Hepburn  v.  Liong,  146 
App.  Div.  527. 

j.  Where  restrictive  covenants  were 
entered  into  with  a  design  of  carry- 
ing out  a  general  scheme  for  the  im- 
provement and  development  of  real 
property,  a  court  of  equity  will  not 
grant  plaintiff  injunctive  relief  against 
the  defendant's  violation  of  the  cove- 
;  nant.  where  it  appears  that  she  herself 
is  violating  a  similar  covenant  contained 
in  her  deed  without  the  defendant's 
consent:  Coates  v.  Cullingford,  147  App. 
Div.   39. 

k.  Ci'ime. — The  court  will  not  re- 
strain the  enforcement  of  the  criminal 
laws,  nor  prevent  a  peace  officer  from 
making  an  arrest,  where  he  charges  a 
party  with  a  crime;  where  a  police  cap- 
tain placed  an  officer  before  a  house, 
who  interrogated  every  visitor  as  to 
their  business,  opened  all  packages, 
etc.,  brought  to  the  house,  and  other- 
wise trespassed  on  the  rights  of  the 
owner,  the  action  is  one  at  law  for 
damages  or  by  a  criminal  prosecution  for 
oppression,  but  If  neither  of  these  are 
effective  an  application  for  an  injunction 
may  be  made:  Colby  v.  Bingham,  62 
Misc.  396;  116  N.  Y.  Supp.  705. 

I.  Damages — In  an  action  to  restrain 
unfair  competition  the  plaintiff  Is  not 
entitled  to  recover  damages  without 
proof  that  some  customers  of  the  de- 
fendant have  been  in  fact  deceived: 
Westcott  Chuck  Co.  v.  Oneida  National 
Chuck  Co.,  122  App.  Div.  260;  106  N. 
Y.  Supp.  1016. 

m.  Deposition. — Where  the  complaint 
states  no  cause  of  action,  an  injunction 
restraining  an  executor  from  administer- 
ing the  assets  and  an  order  for  the  depo- 
sition of  witnesses  fall  with  the  com- 
plaint: Dickinson  v.  Powers,  140  App. 
Div.   105:    125   N.  Y.   Supp.   949. 

n.  Director — The  supreme  court  can- 
not enjoin  a  de  facto  director,  holding 
under  color  of  an  election,  from  exer- 
cising the  functions  of  the  office,  and  It 
cannot  compel  the  recognition  of  a  rival 
claimant:  Moir  v.  Provident  Savings 
Life  Assurance  Society,  127  App.  Div. 
591;  112  N.  Y.  Supp.  57. 

o.  Discretionary. —  Injunctive  relief 
is  never  granted  as  a  matter  of  absolute 
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right,  but  rests  entirely  upon  the  con- 
science and  discretion  of  a  court  of  equity: 
Raymond  v.  Transit  Development  Co.,  65 
Misc.  70;   119  N.  Y.  Supp.  655. 

a.  Easement. — Although  a  landowner 
has  once  allowed  a  village  to  dig  ditches 
upon  his  land,  in  order  to  drain  water 
Into  a  private  stream  thereon,  after  con- 
sent has  been  withdrawn,  he  is  entitled 
to  an  injunction  restraining  such  acts: 
Hart  V.  Village  of  Adams.  140  App. 
Div.  663;    125  N.  Y.   Supp.  652. 

b.  Injunction  will  lie  to  restrain  the 
encroachment  upon  an  easement  in  real 
property:  Batchelor  v.  Hinkle,  140  App. 
Div.  621;    125  N.  Y.  Supp.  929. 

c.  Permit  to  erect  and  use  billboards 
is  an  easement  in  gross,  and  the  owner 
of  land  will  be  enjoined  from  removing 
them  contrary  to  his  agreement:  Bor- 
ough Bill  Posting  Co.  V.  Levy,  144  App. 
Div.  784. 

d.  Electricity. — ^A  temporary  injunc- 
tion granted  compelling  defendant  to 
furnish  electric  current  for  electric  sign: 
Schmitt  V.  Edison  El.  Illuminating  Co., 
58  Misc.  19;  108  N.  Y.  Supp.  44. 

e.  Encroachment — A  landowner,  who 
has  suffered  special  damage  by  the 
construction  of  a  building  In  a  public 
highway,  so  as  to  prevent  its  use  by 
the  public  at  the  places  of  such  en- 
croachment, and  by  the  discharge  of 
sewage  on  his  premises,  is  entitled  to  an 
injunction  and  to  recover  the  damages 
sustained:  Barnes  v.  Midland  Railroad 
Terminal  Co.,  126  App.  Div.  435;  110 
N.  Y.  Supp.  545. 

f.  Equity. — A  court  of  equity  finds 
an  adequate  remedy  for  every  wrong 
where  the  injured  party  cannot  ob- 
tain full  redress  elsewhere,  and  where 
a  multiplicity  of  suits  to  enforce  imper- 
fect remedies  must  otherwise  follow: 
Gardner  v.  The  Roycrofters,  134  App. 
Div.  45;  118  N.  Y.  Supp.  703. 

g.  Foreign  court. — It  is  only  in  ex- 
treme and  extraordinary  cases  that  the 
court  will  break  over  the  rule  of  comity 
which  forbids  the  granting  of  an  in- 
junction to  stay  proceedings  which  have 
been  commenced  in  a  foreign  court  of 
competent  jurisdiction:  Allison  v.  Eagle 
Ins.  Co.,  144  App.  Div.  74. 

h.  Fortune  tellers. — Persons  who 
pretend  to  tell  fortunes  cannot  obtain 
an  injunction  to  restrain  the  use  of  a 
trade-mark  or  name;  equity  does  not 
adjust  difterences  between  rogues,  and 
one  invoking  the  aid  of  equity  must  be 
free  from  taint  before  the  court  will 
proceed  to  determine  whether  or  not  he 
has  been  wronged:  Fay  v.  Liamboume, 
124  App.  Div.  245;  108  N.  Y.  Supp. 
874. 

i.  Fraud. — ^Where  plaintiff,  at  the 
request  of  one  of  the  defendants.  Induced 
the  other  defendants  to  furnish  the  requi- 
site capital  to  finance  a  corporation  to  be 


organized  to  manufacture  certain  patents, 
and  a  written  agreement  therefor  was  en- 
tered into  fixing  plaintiff's  compensation, 
an  injunction  will  be  granted  restraining 
the  defendants  from  organizing  another 
corporation  for  the  same  purpose,  and 
thus  deprive  the  plaintiff  of  his  compen- 
sation: Perrin  v.  Whipple,  64  Misc.  289; 
118  N.  Y.  Supp.  551. 

j.  Fraudulent  contract. — A  contract 
between  two  corporations  having  com- 
mon directors,  even  though  it  has  been 
ratified  by  a  majority  of  the  stockhold- 
ers, may  be  declared  void  upon  the  ob- 
jection of  a  minority  stockholder,  if  the 
circumstances  show  that  such  ratifica- 
tion was  induced  by  fraud  or  obvious 
disregard  of  his  rights;  where  a  pro- 
posed merger  agreement  between  two 
corporations  Is  such  that  it  cannot  con- 
scion  ably  be  ratified  against  the  objec- 
tion of  a  dissenting  stockholder,  the 
completion  of  the  proposed  merger  will 
be  restrained  by  injunction  at  his  suit: 
Colby  V.  Equitable  Trust  Co.,  55  Misc. 
355;  106  N.  Y.  Supp.  801;  rev'd  124 
App.  Div.  262;   108  N.  Y.  Supp.  978. 

k.  Gas. — Where  a  municipality  re- 
fused to  pay  for  gas,  though  it  continued 
to  use  it,  where  a  rate  fixed  by  a  com- 
mission had  long  been  disregarded  by 
both  parties,  and  it  appeared  the  com- 
pany could  have  charged  at  least  seventy- 
five  cents  per  thousand,  an  Injunction 
will  not  be  granted  restraining  the  com- 
pany from  turning  off  the  gas:  City  of 
Buffalo  V.  Buffalo  Gas  Co.,  60  Misc.  550; 
112  N.  Y.  Supp.  468. 

].  Highway. — ^Where,  under  a 
statute  which  was  declared  unconstitu- 
tional, commissioners  of  the  city  of 
Rochester  changed  the  location  of  a  high- 
way, and  the  commissioner  of  highways 
of  the  town  entered  on  the  old  highway 
and  attempted  to  repair  it,  an  injunction 
will  not  be  granted  restraining  him  at 
the  suit  of  the  city:  City  of  Rochester  v. 
Gray,  60  Misc.  591;  112  N.  Y.  Supp.  774. 

m.  Where  a  highw^ay  as  located  by 
commissioners  will  intersect  a  house, 
but  no  proceeding  under  the  statute 
for  permission  to  intersect  the  building 
has  been  taken,  the  adjoining  owner  is 
entitled  to  an  injunction  restraining  the 
commissioner  from  constructing  that 
part  of  the  road  which  will  pass 
through  the  his  house:  Beck  v.  Gibbard, 
140  App.  Div.  745;  126  N.  Y.  Supp. 
296. 

n.  Insolvent. — Where  the  papers 
upon  which  an  injunction  is  asked  fall 
to  allege  that  the  defendant  is  insolvent 
and  unable  to  respond  in  damages  or 
that  the  property  held  as  security  and 
threatened  to  be  sold  does  not  have  an 
ascertainable  value,  no  ground  for  In- 
junctive relief  is  shown:  Howley  v. 
Francis  Press,  127  App.  Div.  646;  111 
N.  Y.  Supp.  1080. 
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a.  Labor  iwlon. — An  injunction  pen- 
dente lite  will  not  be  granted  compelling 
an  unincorporated  union  of  workmen  to 
supply  plaintiflfs  with  men,  in  an  action 
by  certain  members  of  an  employers'  as- 
sociation against  the  union  on  an  agree- 
ment to  supply  the  association  with  men: 
Barzilay  v.  Loewenthal,  134  App.  Div. 
502. 

b.  License. — An  agreement  purport- 
ing to  lease  the  privilege  of  carriage  ser- 
Tice  for  a  hotel  for  a  specified  sum  is  not 
a  leajse,  but  a  license,  and  ^/here  it  was 
not  exclusivCp  and  it  is  not  shown  that 
irreparable  injury  will  result  from  a 
breach  thereof,  and  the  license  has  been 
surrendered  by  one  of  the  partners,  the 
hotel  will  not  be  restrained  from  grant- 
ing a  like  license  to  other  parties:  Lynch 
V.  Murphy  Hotel  Co.,  130  App.  Div.  691; 
115  N.  Y.  Supp.  465. 

c.  One  holding  a  license  to  sell  re- 
freshments, etc.,  in  a  park  owned  by 
the  city  of  New  York,  and  who  has  not 
been  guilty  of  any  default  or  violation 
of  his  contract  obligation,  is  entitled  to 
an  injunction  restraining  the  park  com- 
missioner from  removing  or  demolish- 
ing said  buildings:  Gredinger  v.  Hig- 
gins,  139  App.  Div.  606;  124  N.  Y. 
Supp.  22. 

d.  Musician. — Suit  to  enjoin  a  violin- 
ist who  has  contracted  to  play  for  plain- 
tiffs from  playing  for  others:  Solman  v. 
Arcaro.   144  App.  Div.  590. 

e.  The  services  of  an  operatic  singer 
may  be  so  far  unique  and  extraordinary 
as  to  justify  an  injunction  against  her 
singing  for  any  other  manager  than  the 
one  for  whom  she  contracted  to  sing: 
Hammerstein  v.  Sylva,  66  Misc.  550. 

f.  Name. — The  "  Car  Advertising 
Company,"  a  corporation  engaged  in  the 
business  of  advertising  in  cars,  will  be 
refused  an  injunction  restraining  the  de- 
fendant, a  corporation,  from  advertising 
under  the  name  of  the  "New  York  City 
Car  Advertising  Company:"  Car  Adv. 
Co.  V.  N.  Y.  City  Car  Adv.  Co.,  57  Misc. 
105;  107  N.  Y.  Supp.  547;  aff'd  123 
App.  Div.  926. 

g.  The  proposed  publication  of  the 
Motor  Boating  Magazine,"  by  the 
Motor  Boating  Company,"  will  not  be 

restrained  by  preliminary  injunction  at 
the  Instance  of  the  "Motor  Boat  Pub- 
lishing Company:"  Motor  Boat  Publish- 
ing Company  v.  Motor  Boating  Co.,  57 
Misc.  108;    107  N.  Y.  Supp.  468. 

h.  An  injunction  pendente  lite  will 
not  be  granted  restraining  a  defendant 
and  his  servants  from  using  certain 
names  where  the  advertisements  are  not 
calculated  to  mislead  the  public  to  the 
detriment  of  the  plaintiff:  Sultzbach 
Clothing  Co.  v.  Balsam,  56  Misc.  324; 
107  N.  Y.  Supp.  622. 

i.  Not  granted, — A  preliminary  in- 
junction will  not  be  granted  where  the 
affidavits  are  conflicting  and  the  court 
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la  unable  to  determine  from  them  the 
truth  as  to  the  facts  and  a  trial  of  the 
case  can  soon  be  had:  Angelo  Co.  v. 
Imp.  Prop.  Holding  Co.,  55  Misc.  328; 
105  N.  Y.  Supp.  590. 

i.  Patent  articles. — Where  the  de- 
cision of  a  court  of  equity  is  necessary 
to  cancel  a  contract  conferring  a  license 
to  make  and  sell  a  patent  article,  state 
courts  may  enjoin  the  manufacture  and 
sale,  pending  the  litigation;  but  if,  for 
any  reason,  the  contract  is  annulled 
o:herwise,  a  continuance  of  the  sale  Is 
an  infringement,  and  federal  courts 
alone  have  jurisdiction:  Schalkenbach 
v.  National  Ventilating  Co.,  129  App. 
Div.   389;    113   N.  Y.  Supp.   352. 

k.  Permanent. — On  a  motion  for  an 
Injunction,  pendente  lite,  the  court  has 
no  power  to  grant  an  injunction  which 
by  its  terms  is  permanent:  Oppenheim 
V.  Thanasoulis,  123  App.  Div.  494;  108 
N.  Y.  Supp.   505. 

1.  Police. — A  court  of  equity  has  no 
jurisdiction  to  enjoin  a  public  olflcer  from 
arresting  a  person  upon  a  charge  of  do- 
ing certain  acts  which  the  person  is 
about  to  do  on  the  ground  that  such  acta 
do  not  constitute  a  crime:  Yorkville 
Amusement  Co.  v.  Bingham,  64  Misc. 
636;  118  N.  Y.  Supp.   753. 

in.  Equity  is  without  jurisdiction  to 
enjoin  police  officers  from  carrying 
out  a  threat  to  make  arrests  for  an 
alleged  desecration  of  Sunday  by  leasing 
ballrooms  to  private  persons  for  social 
entertainment:  Suesskind  v.  Bingham, 
125  App.  Div.  787;  110  N.  Y.  Supp. 
213. 

u.  Equity  has  no  Jurisdiction  to  en- 
join police  officers  from  entering  on  Sun- 
days a  building  where  public  exhibitions 
of  moving  pictures  are  held,  or  from  in- 
terfering with  such  business  on  that  day, 
except  for  the  purpose  of  preserving  the 
peace  or  executing  warrants,  etc.:  Shepard 
V.  Bingham,  125  App.  Div.  784;  110  N.  Y. 
Supp.  217. 

o.  A  court  of  equity  has  no  jurisdic- 
tion to  restrain  police  officers  from  carry- 
ing out  a  threat  to  arrest  persons  for  vio- 
lating the  Penal  Code:  Eden  Musee 
American  Co.,  Limited,  v.  Bingham,  125 
App.  Div.  780;  110  N.  Y.  Supp.  210. 

p.  Where  a  police  officer  used  axes 
and  crowbars  in  an  inspection  of  a 
house  where  it  was  charged  gambling 
was  conducted,  the  offender  should  be 
criminally  punished;  but  as  an  injunction 
will  not  aid  the  owner  of  the  property 
thus  destroyed,  a  motion  therefor  will  be 
denied:  Red  Raven  Social  Club  v.  Bing- 
ham, 62  Misc.  401;  116  N.  Y.  Supp.  709. 

q.  Prosecution. — A  surety  on  the 
bond  of  an  assignee  for  the  benefit  of 
creditors,  sued  at  law,  by  the  trustee  of 
his  assignor  for  a  sum  found  due  on  a 
bankruptcy  accounting  in  a  federal  court, 
may  set  up  as  a  defense  the  lack  of  Juris- 
diction over  him  in  that  proceeding;  but 
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be  cannot  plead  it  as  an  equitable  counter- 
claim to  entitle  bim  to  an  injunction 
against  tbe  further  prosecution  of  the  ac- 
tion: Cohen  v.  American  Surety  Co. 
No.  1,  129  App.  Div.  166;  113  N.  Y. 
Supp.   375. 

a.  Where  a  captain  of  police  entered 
a  private  club,  at  a  time  when  no  sparring 
exhibition  was  being  given,  but  a  busi- 
ness meeting  was  being  held,  and  refused 
to  withdraw,  an  injunction  will  be 
granted  restraining  the  entry  without 
wafrant;  but  it  will  be  so  limited  as  not 
to  restrain  the  making  of  lawful  arrests: 
Fairmont  Athletic  Club  v.  Bingham,  61 
Misc.  419;  113  N.  Y.  Supp.   905. 

b.  Portrait. — §  2  of  chap.  132  of  the 
Laws  of  1903,  allowing  a  suit  for  injunc- 
tion and  damages  against  persons  who 
use  the  portrait  of  another  for  advertis- 
ing or  trade  purposes  without  the  writ- 
ten consent  of  the  person  represented  is 
not  unconstitutional;  said  section  is  de- 
signed for  the  protection  of  individuals, 
and  is  not  solely  an  exercise  of  the  police 
power  for  the  public  good:  Wyatt  v. 
McCreery  &  Co.,  126  App.  Div.  650;  111 
N.  Y.  Supp.  86. 

c.  Public  interest. — Equity  will  not 
perpetually  enjoin  an  electric  lighting 
company  from  maintaining  a  dam  so  as 
to  overflow  the  plaintiff's  land,  where  ii 
is  the  only  company  furnishing  light  to 
a  municipality  and  the  damages  to  the 
plaintiff  are  small  and  recoverable  at 
law:  Schwarzenbach  v.  Oneonta  Light  & 
Power  Co.,  144  App.   Div.   884. 

d.  A  court  of  equity  is  not  bound  to 
issue  an  injunction  when  it  will  pro- 
duce great  public  or  private  mischief 
merely  for  the  purpose  of  protecting  a 
technical  or  unsubstantial  right:  Wha- 
len  V.  Union  Bag  &  Paper  Co.,  145  App. 
Div.   1. 

e.  Railroad. — Where  the  grant  to 
construct  a  street  surface  railroad  has 
lapsed  because  a  road  was  not  constructed 
within  two  years,  an  abutting  landowner 
and  taxpayer  is  entitled  to  the  continu- 
ance of  a  preliminary  injunction:  Manton 
V.  Sduth  Shore  Traction  Co.,  121  App. 
Div.  410;  106  N.  Y.  Supp.  82. 

f.  Removal. — ^Where  structures  in 
the  course  of  erection  under  changed 
plans  are  unsightly  and  an  annoyance  to 
an  abutting  owner  he  can  compel  their 
removal:  Hyland  v.  President  and  Trus- 
tees of  Village  of  Ossining,  127  App.  Div. 
291;  111  N.  Y.  Supp.  309. 

p.  Res  adjndicata. — An  order  deny- 
ing an  injunction  pendente  lite,  while  un- 
reversed, is  res  ad  judicata,  and  no  subse- 
quent motion  for  such  injunction  can  be 
made  without  leave  of  the  court  unless 
upon  facts  subsequently  arising:  McCall 
Co.  V.  Wright,  135  App.  Div.  424;  119 
N.  Y.  Supp.  1011. 

h.  Servant. — ^An  application  to  re- 
strain an  employee  from  serving  another 


will  not  be  granted,  where  the  party  seek- 
ing the  relief  is  not  specifically  bound  by 
the  contract  so  that  the  obligations  are 
reciprocal:  Docks tader  v.  Reed,  121  App. 
Div.  846;  106  N.  Y.  Supp.  795. 

i.  Injunction  against  employees  to 
prevent  interference  with  business,  en- 
ticing away  servants  during  a  strike: 
Searle  Manufacturing  Co.  v.  Terry,  66 
Misc.  265;  106  N.  Y.  Supp.  438. 

j.  Secret  process — An  injunction  will 
be  granted  restraining  a  former  employee 
from  using  or  disclosing  a  secret  process: 
Eastern  Extracting  Co.  v.  Greater  New 
York  Extracting  Co.,  126  App.  Div.  928; 
110  N.  Y.  Supp.  738. 

k.  Statutory  rights. — In  an  equity 
suit  for  injunctive  relief  the  rights  of  the 
plaintiff,  where  they  depend  upon  a 
statute,  are  to  be  determined  with  refer- 
ence to  the  statute  in  force  at  the  time 
when  the  relief,  if  any,  is  to  be  awarded: 
Dieterich  v.  Fargo,  194  N.  Y.  359;  rev'g 
119  App.  Div.  315;  104  N.  Y.  Supp.  334. 

1.  An  interlocutory  injunction  can 
issue  only  when  authorized  by  statute: 
Brockway  v.  Miller,  144  App.  Div.  239. 

m.  Under  the  Code,  interlocutory  in- 
junctions are  authorized  only  in  ac- 
tions; they  can  issue  in  special  proceed- 
ings only  where  expressly  authorized 
by  statutes;  the  nature  of  a  motion  de- 
pends on  the  nature  of  the  action  or 
proceeding  in  which  it  is  made:  Matter 
of  Deitz,  138  App.  Div.  283;  122  N.  Y. 
Supp.    1063. 

n.  Stay. — A  motion  to  stay  an  action 
cannot  be  made  in  another  action,  but 
only  in  the  action  sought  to  be  stayed; 
where  it  is  sought  to  enjoin  parties 
from  proceeding  in  another  action  the 
relief  must  be  obtained  by  injunction: 
Grammar  v.  Greenbaum,  146  App. 
Div.  3. 

o.  A  motion  in  one  action  to  stay 
proceedings  in  another  should  be  de- 
nied: Ray  more  Realty  Co.  v.  Pfoten- 
hauer-Nesbit,  139  App.  Div.  126;  123 
N.  Y.  Supp.   875. 

p.  The  court  has  no  power  to  grant 
a  motion  made  in  one  action  to  stay 
proceedings  In  another  action  brought 
•for  entirely  different  relief:  North  Cen- 
tral Realty  Co.  v.  Blackman,  145  App. 
Div.  199. 

q.  Summary  proceedin|;s. — In  an  ac- 
tion by  a  tenant  for  specific  performance 
of  a  covenant  to  renew  a  lease,  where 
the  landlord  claims  a  loss  of  the  right  by 
reason  of  failure  to  pay  the  last  install- 
ment of  rent  on  the  day  it  became  due, 
and  the  tenant  shows  a  long  established 
custom  to  pay  it  two  or  three  days 
later,  and  that  no  notice  was  given 
at  this  time,  an  injunction  will  lie  to 
restrain  prosecution  of  summary  pro- 
ceedings to  remove  the  tenant,  on  the 
ground  that  she  is  holding  over:  Mon- 
tant  V.  Moore,  61  Misc.  45;  113  N.  Y. 
Supp.  43. 
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a.  Tax  law. — ^An  injunction  will  not 
He  against  the  board  of  tax  commission- 
ers to  restrain  the  disclosure  of  reports 
made  to  them' under  §  43  of  ihe  Tax  Law: 
American  District  Telegraph  Co.  v.  Wood- 
bury, 127  App.  Div.  455;  112  N.  Y.  Supp. 
165. 

b.  Telephone. — An  injunction  will  be 
granted  the  owner  of  a  fee  of  land  to  the 
centre  of  a  city  street  restraining  a  tele- 
phone company  from  erecting  poles  and 
wires  on  the  public  street:  Osborn  v.  Au- 
burn Telephone  Co.,  189  N.  Y.  393;  rev'g 
111  App.  Div.  702;  97  N.  Y.  Supp.  874. 

c.  Tenant. — A  tenant  on  the  third 
story  of  a  building  may  maintain  an  ac- 
tion to  obtain  the  removal  of  a  structure 
of  iron  work  and  glass  extending  six  feet 
from  the  building  into  the  sidewalk:  Levy 
V.  Murray,  56  Misc.  354;  106  N.  Y.  Supp. 
689. 

d.  Trade  names. — ^The  purchaser  of 
a  business  acquired  the  right  to  use  a 
proprietary  or  trade  name  only  in  con- 
nection with  certain  specified  commodi- 
ties, and  he  may  restrain  the  vendor  from 
selling  a  preparation  resembling  the 
articles  specified,  under  the  proprietary 
or  trade  name,  where  such  name  is  cal- 
culated to  deceive  the  public;  but  he  may 
not  restrain  the  use  of  the  name  in  con- 
nection with  other  articles:  Jergens  Co.  v. 
Woodbury,  197  N.  Y.  66;  modfg  128 
App.  Div.  924. 

e.  Where  a  bill  of  sale  conveys  per- 
sonal property,  but  not  the  right  to 
use  a  trade  name,  an  injunction  will  be 
granted  restraining  the  use  of  such 
name:  Laurer  Brewing  Co.  v.  Ehresman, 
127  App.  Div.  486;  111  N.  Y.  Supp. 
266. 

f.  W^here  for  many  years  plaintiff 
had  manufactured  and  sold  steam 
boiler  Injectors,  bearing  the  word 
"  Monitor,"  and  the  name  had  be- 
come known  to  the  public  as  indicating 
plaintiff's  output,  and  after  the  expira- 
tion of  certain  patents,  defendant  began 
to  manufacture  and  sell  similar  devices, 
under  the  same  name,  except  that  it  gives 
its  own   address,  an  injunction  will   be 


granted  restraining  the  Infringement  of 
plaintiff's  trade  name:  Nathan  Mfg.  Co.  v. 
Edna  Smelting,  etc.,  Co.  No.  1,  130  App. 
Div.  512;  114  N.  Y.  Supp.  1033. 

g.  Trespass — An  injunction  restrain- 
ing cutting  of  timber  should  be  granted 
where  defendant  has  cut  timber  under  a 
contract  which  he  claims  confers  author- 
ity, but  which,  as  a  fact,  does  not  confer 
authority:  Duclos  v.  Kelly,  122  App.  Div. 
329;  106  N.  Y.  Supp.  1058. 

h.  When  chanted. — Equitable  relief 
by  injunction  is  granted  as  the  nature 
of  the  case  and  the  facts  existing  at  the 
close  of  the  litigation  demand,  and  that 
an  injunction  pendente  lite  has  been 
granted  in  no  way  affect^  a  decision  on 
the  merits:  Hale  v.  Jenkins,  55  Misc.  119; 
106  N.  Y.  Supp.  282. 

i.  An  injunction  cannot  be  granted 
under  §  603  providing  for  an  injunction, 
where  It  appears  from  the  complaint 
that  the  plaintiff  is  entitled  to  a  judg- 
ment restraining  the  commission  or 
continuance  of  an  act  which  will  pro- 
duce Injury  pending  the  action.  If  the 
complaint  does  not  state  a  cause  of  ac- 
tion entitling  the  plaintiff  to  an  injunc- 
tion: Wood  V.  Cook,  132  App.  Div.  318; 
117  N.  Y.  Supp.  51. 

j.  Wires. — Injunction  prohibiting  In- 
terference with  trolley  wires:  Western 
N.  Y.  &  Penn.  T.  Co.  v.  Stillman,  143 
App.  Div.  717;   128  N.  Y.  Supp.  363. 

k.  Working  mine. — A  plaintiff  suing 
to  rescind  an  agreement  to  assign  a 
mining  lease  is  not  entitled  to  an  injunc- 
tion pendente  lite,  restraining  defendants 
from  working  the  mine,  where  they  are 
already  working  it,  have  contributed 
considerable  money,  and  are  capable  of 
responding  in  damages;  a  mandatory  in- 
junction, restraining  defendants  from 
possession,  is  rarely  if  ever  granted 
pendente  lite:  Schneider  v.  Miller,  132 
App.  Div.  852;  117  N.  Y.  Supp.  287. 

1.  Wrongful  act. — A  court  of  equity 
may  in  its  discretion  enjoin  a  wrongful 
act,  although  the  damages  are  not  sub- 
stantial: Loucks  V.  Payne,  140  App. 
Div.  776;   125  N.  Y.  Supp.  850. 


§  604.    Id.;  when  the  right  thereto  depends  upon  extrinsic  facts. 


m.  Deceit. — In  an  action  for  deceit, 
an  Injunction  pendente  lite,  restraining 
the  negotiation  of  promissory  notes 
forming  a  part  of  the  transaction,  will 
not  be  granted,  where  plaintiff  demands 
money  damages  only  and  does  not  ask 
that  the  notes  be  delivered  up  and  can- 
celled: Golden  v.  Tauster,  68  Misc.  459; 
125  N.  Y.  Supp.  83. 

D.  Injunction. — An  Injunction  can 
only  issue  where  It  appears  from  the  com- 
plaint that  the  plaintiflT  is  entitled  to  a 
Jndsment  restraining  the  commission  or 
continuance  of  the  act  complained  of,  or 
where  the  defendant  is  doing  an  act  Re- 


specting the  subject  of  the  action  tending 
to  render  the  judgment  ineffectual:  John- 
son V.  Victoria  Chief  Copper  M.  Co.,  60 
Misc.  464;  113  N.  Y.  Supp.  1021. 

o.  In  an  action  to  vacate  a  judgment, 
an  injunction  restraining  the  payment  to 
the  plaintiff  in  the  prior  action,  of  the 
moneys  obtained  by  execution  and  paid 
into  court,  may  be  had  under  §  604,  al- 
though the  motion  was  made  without  pre- 
senting-the  complaint:  New  York  &  New 
Jersey  Telephone  Co.  v.  Rosenthal,  128 
App.  Div.  220;  112  N.  Y.  Supp.  612. 
.  p.  Judgement. — A  plaintiff,  having 
uncollectible  judgments   against  an  in- 
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solvent  defendant,  and  suing  to  offset 
the  came  against  a  judgment  for  costs 
awarded  in  another  action,  hrought  by 
the  defendant  against  him,  should  be 
granted  an  injunction  pendente  lite  re- 
straining the  collection  of  his  judgments 
while  being  compelled  to  pay  costs  to 
the  defendant:  Title  Guar.  &  Trust  Co. 
V.  Brown,  141  App.  Div.  14;  125  N.  Y. 
Supp.  780. 

a.  Security. — An  order  staying  the 
enforcement  of  an  injunction  sending 
the  decision  of  an  appeal,  without 
security  is  an  abuse  of  discretion: 
Ziegfeld  v.  Norworth,  140  App.  Div.  414; 
125  N.  Y.  Supp.  504. 

I).  Tender. — An  injunction  pendente 
ate  will  not  be  granted  restraining  de- 
fendants from  transferring  a  bond  and 
mortgage,  where  plaintiffs  allege  readi- 


ness and  willingness  to  pay  the  same 
on  receiving  the  instruments  and  a 
satisfaction  piece,  and  that  defendants 
failed  to  deliver  them,  alleging  loss, 
where  a  tender  to  defendants  is  not  al- 
leged: Bodensteln  v.  Saul,  132  App.  Div. 
638;  117  N.  Y.  Supp.  349. 

c.  When  authorized. — An  interlocu- 
tory injunction  can  issue  only  when 
authoried  by  statute:  Brockway  v. 
Miller,   144  App.  Div.   239. 

d.  Under  the  Code,  interlocutory  in- 
junctions are  authorized  only  in  ac- 
tions; they  can  issue  in  special  pro- 
ceedings only  where  expressly  author- 
ized by  statute;  the  nature  of  a 
motion  depends  on  the  nature  of  the 
action  or  proceeding  in  which  it  is 
made:  Matter  of  Dietz,  138  App.  Div, 
283;   122  N.  Y.  Supp.  1063. 


§  606.    By  whom  injunction  granted  in  other  cases. 

See  §  103,  General  Corporation  Law,  Where  temporary  injunction  may  be  granted. 
See  §  135,  General  Corporation  Law,  When  injunction  may  issue  in  action  to 


annul  a  corporation. 

e.  When  authorized. — Under  the 
Code,  interlocutory  injunctions  are  au- 
thorized only  in  actions;  they  can  issue 
in  special  proceedings  only  where  ex- 
pressly    authorized     by     statute;      the 


nature  of  a  motion  depends  on  the 
nature  of  the  action  or  proceeding  in 
which  it  is  made:  Matter  of  Dietz,  138 
App.  Div.  283;  122  N.  Y.  Supp.  1063. 


§  607.    Proof  necessary  to  procure  injunction. 


f.  Appeal. — The  appellate  division 
will  a£Qrm  an  order  denying  a  motion 
for  an  injunction  pendente  Ute,  where 
many  of  the  allegations  of  the  com- 
plaint are  denied  by  the  answer,  which 
forms  part  of  the  papers  used  on  the 
motion:  Helm  v.  N.  Y.  Stock  Exchange, 
138  App.  Div.  96;  122  N.  Y.  Supp.  872. 

g.  Trade-mark. — Moving  papers  on  a 
motion  for  a  temporary  injunction  in  an 


action  brought  to  enjoin  the  imitation  of 
trade-marks  and  insignia  used  in  con- 
nection with  a  brand  of  razors,  examined 
and  held  sufficient  to  establish  a  prima 
facie  case  of  infringement  calculated  to 
produce  unfair  competition,  and  that  a 
temporary  injunction  should  issue:  Boker 
V.  Korkemajs,  122  App.  Div.  36;  106 
N.  Y,  Supp.  904. 


§  608.    At  what  time  the  order  may  be  granted. 

h.    A  temporary  injunction  can  be  ob    v.  Mulligan,  134  App.  Div.  B04. 
tained  only  in  a  pending  action:  Shotland 


§  609.    When  notice  required  or  not  required.    Injunction  pending  an 
application. 


i.  An  injunction  pendente  lite  may  be 
granted  on  an  ex  parte  application:  Boden- 
steln V.  Saul,  132  App.  Div.  628;  117  N. 
Y.  Supp.  349. 

j.  Insurance. — Where  a  plaintiff, 
suing  a  fraternal  insurance  association 
for  an  injunction  to  compel  it  to  re- 
instate him  as  a  member,  has  died,  the 


defendant  is  entitled  to  notice  of  a 
motion  to  substitute  persons  claiming 
to  be  beneficiaries  as  coplaintifts  with 
the  administrator  of  the  insured:  Pierce 
V.  Supreme  Tent,  Knights  of  the  Macca- 
bees, 140  App.  Div.  730;  125  N.  Y. 
Supp.    C58. 
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§  610.    Order  must  recite  grounds;  service  of  order. 


a.  Fatal  defect. — An  injunction  or-'tlve: 
der  which  fails  to  state  the  grounds  on  I  239. 
which  it  was  granted  is  fatally  defec-l 


Brockway  v.  Miller,  144  App.  Div. 


§  61 1 .    Security  on  staying  proceedings  in  an  action  before  trial. 


b.  Damages. — ^The  word  "  damages  " 
in  S  611  does  not  include  a  recovery  upon 
an  equitable  counterclaim  interposed  in 
an  injunction  suit  In  which  the  defendant 
is  the  actor,  and  occupies  the  position  of 
plaintiff,  but  relates  to  damages  which 
the  enjoined  party  may  be  able  to  show 
that  he  has  sustained  by  reason  of  the  \ 
injunction    under    §    623:    Brace   Go.    y. 


Kraft,  196  N.  Y.  468;  aff'g  126  App.  Div. 
924. 

c.  Stay. — The  trial  of  an  action 
should  not  be  stayed  until  issue  has  been 
joined,  for  until  then  it  cannot  be  de- 
termined whether  there  be  any  neces- 
sity for  the  stay,  as  the  plaintiff's  claim 
may  not  be  contested:  Int.  P.  C  Co.  v. 
Llth.   &  Mfg.   Co..   144   App.  Div.  72. 


§  612.    Id.;  after  trial  and  before  judgment. 

d.  Discretion. — An  order  staying  the  ;  curity  is  an  abuse  of  discretion:  Ziegfeld 
enforcement  of   an   injunction   pending    v.    Norworth,    140   App.   Div.   414;    125 


the  decision  of  an  appeal,  without  se- 


N.  Y.  Supp.  504. 


§  613.    Id.;  after  judgment. 

e.  Tnjunctlon. — Where  in  an  action 
to  vacate  a  Judgment,  undertakings  are 
given,  the  plaintiff  is  entitled  to  an  in- 
junction pendente  lite,  restraining  pay- 
ment of  moneys  obtained  by  executions  in 


the  prior  action  to  prior  plaintiff;  the 
payment  of  that  money  into  court  satis- 
fies S  613:  New  York  &  New  Jersey  Tele- 
phone Co.  V.  Rosenthal,  128  App.  Div. 
220;  112  N.  Y.  Supp.  612. 


§  617.    Id.;  damages  to  include  waste. 


f.  Damages. —  The  damages  caused 
by  a  preliminary  injunction  contained  in 
an  order  to  show  cause  why  an  injunction 
pendente  lite  should  not  be  granted,  con- 


sist of  the  expenses  incurred  in  retaining 
counsel,  etc.:  Sargent  v.  St.  Mary's  Or- 
phan Boys*  Asylum,  190  N.  Y.  394;  rev'g 
112  App.  Div.  674;  98  N.  Y.  Supp.  632. 


§  619.    Undertaking  and  deposit;  when  dispensed  with. 


g.  Stay. — The  trial  of  an  action 
should  not  be  stayed  until  issue  has 
been  joined,  for  until  then  it  cannot  be 
determined  whether  there  be  any  neces- 


sity for  the  stay,  as  the  plaintiff's  claim 
may  not  be  contested:  Int.  P.  C.  Co.  v. 
Lith.  &  Mfg.  Co.,  144  App.  Div.  72. 


§  620.    Security  in  other  cases. 

h.  Injunction. — Security  must  be 
given  on  the  issuance  of  an  injunction, 
except  by  certain  public  oflElclals  and  mu- 


nicipal corporations:  Howley  v.  Francis 
Press,  127  App.  Div.  646;  111  N.  Y. 
Supp.  1080. 


§  621.    Special  cases  excepted. 

i.  Security  must  be  given  on  the  is- 
suance of  an  injunction,  except  by  certain 
public    officials    and    municipal    corpora- 


tions: Howley  v.  Francis  Press,  127  App, 
Div.  646;  111  N.  Y.  Supp.  1080. 


§  623.    Damages;  how  ascertained. 


j.  Damages. — ^When  an  order  con- 
tinuins  an  injunction  pendente  lite  has 
been  reversed  and  the  plaintiff  discon- 
tinues,  the   defendant  is  entitled  to  an 


order  of  reference  to  ascertain  the  dam- 
ages; expenses  incurred  in  endeavoring 
to  vacate  the  injunction  and  by  the  Issu- 
ance thereof  are  proper  damages:  flatter 


§§  635. 
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of  Reed,  125  App.  Div.  884;  110  N.  Y. 
Supp.  834. 

a.  The  word  "damages"  In  §  611 
does  not  Include  a  recovery  upon  an 
equitable  counterclaim  interposed  in  an 
injunction  suit  In  which  the  defendant 
is  the  actor  and  occupies  the  position  of 
plaintiff,  but  relates  to  damages  which 
the  enjoined  party  may  be  able  to  show 

that  he  has  sustained  by  reason  of  the 
injunction  under  i  623:  Brace  Co.  ▼. 
Kraft,  196  N.  Y.  468;  aff'g  126  App.  Div. 
924. 

h.  After  removal  of  a  cause  to  the 
federal  courts,  state  courts  can  proceed 
no  further,  and  an  assessment  of  damages 
on  an  injunction  bond  previously  given, 
can  no  longer  be  made  by  state  courts: 
Byrne  v.  Lathrop,  Shea  &  Henwood  Co., 
60  Misc.  350;  112  N.  Y.  Supp.  273. 


c.  Undertaking. —  An  undertaking 
given  as  a  condition  of  granting  an  in- 
junction pendtnte  lite  to  secure  loss  by 
reason  thereof,  and  also  as  security  for  a 
debt  for  which  the  stock  in  litigation  had 
been  pledged  as  collateral  is  more  than 
a  statutory  undertaking,  and  no  assess- 
ment of  damages  pursuant  to  $  623 
need  be  shown  to  maintain  an  action 
thereon  under  I  625:  American  Exchange 
National  Bank  v.  Goubert,  135  App.  Div. 
371;    120  N.  Y.  Supp.  397. 

d.  The  damages  allowed  by  reason  of 
an  injunction  pendevte  lite  do  not  include 
counsel  fees  for  preparing  for  trial  and 
trying  the  case;  but  such  fees  are  allowed 
where  defendant  Is  forced  to  trial  to  get 
rid  of  the  injunction  and  fees  are  incurred 
solely  for  that  purpose:  Brooks  v.  Rocish 
Asbestos  Mfg.  Co.,  137  App.  Div.  280; 
121  N.  Y.  Supp.  850. 


§  635.    In  what  actions. 

e.  AlBdavlt, — In  order  to  Justify  the 
granting  of  a  warrant  of  attachment,  it 
is  essential  that  the  plaintiff  show  by 
affidavit  that  one  of  the  causes  of  action 
specified  in  fi  635  exists  in  his  favor: 
Jonasson  v.  Herrlck,  126  App,  Div. 
827;   111  N.  Y.  Supp.  69. 

f.  Balance. — A  resident  of  this  state 
suing  a  foreign  corporation  may  attach  a 
balance  In  the  hands  of  third  persons 
when  the  contract,  which  is  the  subject  of 
the  action,  was  made  in  this  state  and 
prior  payments  were  made  from  funds 
deposited  here:  Flynn  v.  White,  122  App. 
Div.  780;  107  N.  Y.  Supp.  860. 

p.  Two  warrants  of  attachment  may 
be  issued  in  the  same  action,  one  on  the 
ground  of  defendant's  non-residence  and 
another  on  the  ground  of  the  transfer  of 


his  property  with  Intent  to  defraud  cred- 
itors: Bilder  v.  Ellis,  66  Misc.  539;  123 
X.  Y.  Supp.  1081. 

h.  Evidentiary  facts. — ^The  moving 
papers  on  an  application  for  an  attach- 
ment must  state  evidentiary  facts,  from 
which  the  Judge  may  conclude  that  one 
of  the  causes  of  action  specified  In  §  635 
exists:  Calmon  A.  &  R.  Works  v. 
Asbest-Und-Gummiwerke,  141  App. 
Div.  198:   126  N.  Y.  Supp.  120. 

i.  Factii.  —  An  attachment  cannot 
issue  under  S  635  upon  a  mere  allega- 
tion that  defendant  Is  a  foreign  corpo- 
ration, the  source  of  affiant's  knowledge 
or  facts  indicating  that  he  has  such 
personal  knowledge  must  be  stated: 
Dain's  Sons  Co.  v.  McNally  Co.,  137 
App.  Div.  857;   122  N.  Y.  Supp.  964. 


§  636.    What  must  be  shown  to  procure  the  warrant. 


j.  Accoant  stated. — In  an  application 
for  a  warrant  of  attachment  in  an  ac- 
tion by  the  assignee  of  an  account 
stated,  he  need  only  show  that  he  is  en- 
titled to  recover  over  and  above  all 
counterclaims  known  to  him;  he  need 
not  show  that  he  was  entitled  to  re- 
cover over  and  above  all  counterclaims 
known  to  his  assignor:  Bremer  v.  Ring, 
146  App.  Div.  724. 

k.  Affidavit — The  moving  affidavit  on 
an  application  for  an  attachment  in  an 
action  to  recover  damnges  for  a  breach 
of  contract  must  allege  that  the  plaintiff 
is  entitled  to  recover  the  sum  stated 
"  over  and  above  all  counterclaims 
known  to  him;"  in  the  absence  of  such 
allegation,  the  attachment  will  be  va- 
cated: McGlnley  v.  Glldersleeve,  124 
App.  Div.  324;  108  N.  Y.  Supp.  888. 

1.  Where  plaintiff's  affidavit,  upon 
which  an  attachment  in  an  action  brought 


I  by  the  assignee  of  an  assignee  upon  a 
j  foreign  judgment,  contains  no  averment 
connecting  the  plaintiff  with  the  transac- 
tion between  the  original  parties,  both 
.  of  which  are  foreign  corporations,  nor 
,  anything  from  which  it  can  be  Implied 
that  he  had  knowledge,  or  could  have  had 
knowledge,  of  the  character  of  the  de- 
fendant, and  the  statements  as  to  the  non- 
residence  of  defendant,  though  In  form 
made  as  of  personal  knowledge,  are  in 
effect  on  information  without  disclosure 
of  the  sources  and  without  proof  of  facts 
averred,  the  affidavit  is  Jurisdictlonally 
defective,  and  the  attachment  will  be  va- 
cated on  motion:  Wilson  v.  Puritan 
Steamship  Co.,  Limited,  58  Misc.  317;  110 
N.  Y.  Supp.  914. 

m.  The     court     has     no     power     to 

!  permit    amendments    to    affldavlta     on 

which     a     warrant    of    attachment    Is 

issued,  with  regard  to  the  jurisdiction  of 
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the  court,  though  it  may  permit  amend- 
ments with  regard  to  the  substance  of  the 
plaintiff's  claim:  Brandley  y.  American 
Butter  Co.,  60  Misc.  547;  112  N.  Y.  Supp. 
1030. 

a.  Amoiuit. — In  order  to  justify  an 
attachment  in  an  action  by  a  selling 
agent  against  his  principal  to  recoyer 
commissions,  facts  must  be  stated  from 
which  the  court  can  judicially  deter- 
mine the  amount  due;  the  conclusions 
of  the  moving  party  are  Insufficient: 
Frusher  v.  Vacuum  Dyeing  Machine 
Co.,   148  App.  Div.  68. 

b.  City  court  of  New  York. — ^The  city 
court  of  the  city  of  New  York  has  not 
Jurisdiction  to  issue  a  warrant  of  attach- 
ment against  the  property  of  a  domestic 
corporation  under  §  636:  Gran^arl  v.  New 
York  Shoe  Repairing  Co.,  56  Misc.  121; 
106  N.  Y.  Supp.  1107. 

c.  Complaint. — While  upon  attach- 
ment the  court  does  not  search  the  com- 
plaint as  upon  demurrer,  yet  if  the  com- 
plaint be  used  as  an  affidavit,  it  and 
other  affidavits  must  show  the  essential 
facts,  and  if  a  necessary  allegation  be 
made  on  information  and  belief  the 
sources  of  the  information  and  the 
grounds  of  the  belief  must  be  stated: 
Slater  v.  American  Palace  Car  Co.,  146 
App.  Div.  859. 

d.  Damages. — On  an  application  for 
an  attachment,  the  moving  affidavit 
must  state  facts  from  which  the  amount 
of  plaintiff's  damages  can  be  estimated: 
Wolfshon  Bros.  Co.  v.  Lanzit,  141  App. 
Div.  420;  125  N.  Y.  Supp.  1096. 

e.  Grounds. — A  warrant  of  attach- 
ment should  not  Issue  upon  the  ground 
that  the  defendant  is  about  to  assign  or 
to  dispose  of  or  to  secrete  his  property 
merely  because  he  told  the  plaintiff  that 
he  would  resist  the  collection  of  his 
claim  for  goods  sold:  Technical  Press 
V.  Silverman,  142  App.  Div.  423;  126 
N.  Y.  Supp.  833. 

f.  Merits. — On  a  motion  to  vacate 
an  attachment  the  complaint  Is  not  to 
be  tested  as  on  a  demurrer,  nor  is  a 
trial  on  the  merits  to  be  had:  Ludwlg 
V.  Pusey  &  .Tones  Co.,  143  App.  Div. 
290;  128  N.  Y.  Supp.  72. 

fjr.  Moving  papers.  —  The  moving 
papers  on  an  application  for  an  attach- 
ment must  state  evidentiary  facts, 
from  which  judge  may  conclude  that 
one  of  the  causes  of  action  specified  in 
§  635  exists:  Calmon  A.  &  R.  Works 
V.  Asbest-Und-Gummiwerke,  141  App. 
Div.    198;    126  N.  Y.  Supp.   120. 


h.  Proof. — A  plaintiff  suing  to  re- 
cover a  sum  of  money  is  not  entitled  to 
an  attachment  on  the  ground  of  the  non- 
residence  of  the  defendant  without  proof 
by  complaint  or  affidavit  that  he  is  en 
titled  to  recover  a  sum  stated  over  ani 
above  counterclaims  known  to  him:  In- 
galls  Stone  Co.  v.  Nunn,  136  App.  Div. 
142;   120  N.  Y.  Supp.  168. 

i.  Residence. — Residence,  as  used  in 
the  statutes  authorizing  attachments,  does 
not  mean  legal  domicile  but  actual  place 
of  abode  or  living,  either  of  a  temporary 
or  permanent  character,  at  which  the  duo, 
service  of  process  may  be  made:  Irwin  v. 
Raymond,  58  Misc.  319;  110  N.  Y.  Supp. 
1100. 

j.  Two  warrants  of  attachment  may 
be  issued  in  the  same  action,  one  on  the 
ground  of  defendant's  non-residence  and 
another  on  the  ground  of  the  transfer  of 
his  property  with  intent  to  defraud  cred- 
itors: Bilder  v.  Ellis,  66  Misc.  539;  123 
N.  Y.  Supp.  1081. 

k.  Source  of  knowledge. — ^An  affi- 
davit of  an  officer  of  plaintiff  that  defend- 
ant is  a  foreign  corporation,  without  giv- 
ing the  source  of  affiant's  knowledge  or 
showing  facts  justifying  him  In  making 
the  averment  upon  personal  knowledge, 
is  insufficient  for  a  foundation  of  an  at- 
tachment: Daln's  Sons  Co.  v.  McNally  Co., 
65  Misc.   161;    119   N.   Y.  Supp.   625. 

1.  Supplemental  affidavit. — On  a 
motion  by  the  defendant  to  vacate  an 
attachment  upon  the  ground  that  the 
method  of  computation  of  damages  is 
not  sufficiently  alleged,  the  court  should 
allow  the  plaintiff  to  file  a  supplemental 
affidavit  if  the  alleged  defects  do  not 
affect  the  jurisdiction,  but  merely  go  to 
the  substance  of  the  plaintiff's  case: 
Kahn  v.  Hollander  No.  1,  140  App.  Div. 
492;    125   N.    Y.   Supp.   333. 

m.  Vacate. — ^Where  a  motion  to 
vacate  a  warrant  of  attachment  is  made 
upon  an  affidavit  merely  setting  forth 
the  proceedings  in  the  action  and  the 
Insufficiency  of  the  moving  papers,  the 
plaintiff  is  not  entitled  to  submit  new 
affidavits  in  opposition:  Hilborn  v.  Penn. 
Cement  Co.,  145   App.   Div.   442. 

n.  Where  on  an  application  for  an 
attachment  several  causes  of  action  are 
united,  some  stated  with  sufficient  pre- 
cision to  sustain  an  attachment,  and 
some  not  so  stated,  a  motion  to  vacate 
the  attachment  in  toto  should  be  de- 
nied: Netter  v.  Trenton  Whisk  Broom 
Works,  Inc..  140  App.  Div.  287;  125  N. 
Y.   Supp.   141. 


§  638.    When  and  by  whom  the  warrant  may  be  granted. 


o.  Domicile. — A  warrant  of  attach- 
ment cannot  be  granted  on  the  ground 
that  defendant  is  a  non-resident,  where 
she  had  previously  left  her  former 
domicile  in  another  state  and  come  into 


this  state  with  an  intention  of  acquiring 
a  domicile  here:  Aetna  National  Bank  v. 
Kramer,  142  App.  Div.  444;  126  N.  Y. 
Supp.  970. 


§§  640,  049] 
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a.  JuHiMlictioii. — Upon  the  granting 
of  an  attachment  upon  property  in  this 
state  owned  by  a  non-resident,  the 
court  acquired  jurisdiction  and  control 
of  all  subsequent  proceedings,  although 
service  by  publication  is  not  yet  per- 
fected; although  the  non-resident  de- 
fendant dies  before  he  is  served  by  pub- 
lication, the  lien  acquired  by  the  attach- 
ment is  not  extinguished,  nor  does  the 
court  lose  jurisdiction:  Logan  v.  Green- 
wich Trust  Co.,  144  App.  Div.   372. 

b.  Non-resident. — Where  a  non-resi- 
dent defendant  has  been  served  with 
process  by  publication,  without  a  war- 
rant of  attachment  having  been  issued, 
and  subsequently  brings  property  into 
this  state,  the  time  to  appear  and  an- 
swer does  not  begin  to  run  until  a  war- 


rant of  attachment  thereon  is  issued 
and  a  levy  made:  Haase  v.  Michigan 
Steel  Boat  Co.,  148  App.  Div.  298. 

c.  Time  of  issaance. — A  plaintiff  has 
no  right  by  virtue  of  §fi  638  and  644 
to  an  order  for  service  of  the  summons 
by  publication  upon  a  foreign  corpora- 
tion, before  the  issue  of  a  warant  of 
attachment,  where  the  defendant  does 
not  appeal  and  has  no  property  within 
the  state.  An  order  so  obtained  will  be 
vacated:  Cuffey  v.  Grand  Trunk  Ry. 
Co..  67  Misc.  553;   122  N.  Y.  Supp.  947. 

d.  A  warrant  of  attachment  granted 
after  service  of  the  summons  by  publi- 
cation has  been  completed  is  valid:  Gal- 
lagher V.  Appley,  68  Misc.  524;  124  N. 
Y.  Supp.  837. 


§  640.    Security  on  obtaining  order. 


0.  Counsel  fees. — On  a  bond  given  nient,  the  defendant  may  recover  his 
by  the  plaintiff  upon  the  granting  of  a  counsel  fees  upon  such  trial  though  no 
warrant  of  attachment,  where  the  trial  motion  to  vacate  the  attachment  was 
of  the  action  was  necessary  to  enable  ]  made:  Balinsky  v.  Gross,  72  Misc.  7. 
the  defendant  to  get  rid  of  the  attach- 


§  644.    Sheriff  must  attach  property  of  defendant. 


f.  l>ebts. — An  attachment  reaches 
only  debts  due  at  the  time  of  the  levy 
and  not  those  which  may  accrue  there- 
after: Herrmann  &  Grace  v.  City  of 
New  York,  130  App.  Div.  531;  114  N. 
Y.  Supp.  1107. 

c.  Foreiicn  corporation. — A  plaintiff 
has  no  right  by  virtue  of  H  638  and 
644  to  an  order  for  service  of  the  sum- 


mons by  publication  upon  a  foreign 
corporation  before  the  issue  of  a  war- 
rant of  attachment,  where  the  defendant 
does  not  appeal  and  has  no  property 
within  the  state.  An  order  so  obtained 
will  be  vacated:  Cuffey  v.  Grand  Trunk 
Ry.  Co.,  67  Misc.  553;  122  N.  Y.  Supp. 
947. 


§  647.    Interest  in  shares  or  bonds. 

Tho  ri<>:hts  or  !«hares  wliicli  tlio  defendant  has  in-tlH^  j^tcK'k  of  an  as:=(X'ia- 
tion  or  corporation,  or  in  a  bond  neirotiable  or  otherwise,  top^etlier  with 
the  interCv^t  and  profits  thereon,  may  ho  levied  ii]K)n ;  and  the  sheriff's  eer- 
lificate  of  the  sale  tliereof  entitles  the  purchaser  to  the  same  riarhts  and 
privileges,  w^ith  respe<'t  thereto  which  the  defendant  had  when  they  were 
£0  attached. 

Amended  by  chap.  419  of  1911.      (In  effect  Sept.  1,  1911.) 


§  648.    Id.;  bond,  note,  etc. 

>i.  Contract. — Where  the  answer  of 
a  surety  on  an  undertaking  given  to  per- 
fect an  appeal,  alleges  a  warrant  of  at- 
tachment was  *'  duly  Issued,"  and  a  "  levy 
duly  made "  on  the  cause  of  action  in 
which  the  undertaking  was  given,  he  may 


show  the  action  attached  was  on  contract 
arising  within  the  county  and  subject  to 
attachment,  and  that  the  attachment  was 
a  lien  on  the  Judgment:  Milliken  ▼. 
Fidelity  &  Deposit  Co.,  129  App.  Div. 
206;  113  N.  Y.  Supp.  809. 


§  649.    How  property  to  be  attached. 


i.    Foreign  corporation. — ^Where   the 
summons  in  an  action  against  a  foreign 


corporation  has  been  personally  served  in 
this  state,  and  the  property  of  defendant 
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has  been  attached,  the  plaintiff  cannot 
maintain  a  subsequent  suit  In  equity  to 
set  aside  the  transfer  of  the  attached  prop- 
erty by  the  defendant  to  a  third  party 
with  the  intent  to  defraud  the  attaching 
creditor,  because,  as  the  summons  In  the 
attachment  action  was  served  within  this 
state,  a  suit  cannot  be  maintained  there 
under  jS  655,  subd.  2,  or  §  677;  such  suit 
cannot  be  maintained  where  the  attached 
property  is  in  the  possession  of  another 
creditor  claiming  a  lien  thereon,  as  it  is 
not  capable  of  manual  delivery  under 
9  649,  subd.  3,  and  the  sheriff  cannot  take 
it  into  his  possession;  even  if  the  sheriff 
may  obtain  possession,  still  such  suit  can- 
not be  maintained,  as  by  virtue  of  S§  657 
and  658  a  third  person  claiming  attached 
property  may  have  his  claim  determined 
by  a  sheriff's  Jury:  Hart  v.  Clarke  &  Co., 


Limited.  127  App.  Div.  679;  111  N.  Y. 
Supp.   886. 

a.  Levy. — ^Where  certificates  of  stock 
of  a  foreign  corporation  belonging  to  a 
non-resident  are  In  possession  of  a  resi- 
dent, as  pledgee,  the  interest  of  the 
owner  can  be  levied  upon  a  warrant  of 
attachment  against  the  owner,  made  by 
service  of  a  notice  on  a  pledgee  in  the 
manner  prescribed  by  §  649,  subd.  3: 
Lowenthal  v.  Hodge,  120  App.  Div.  304; 
105  N.  Y.  Supp.  120. 

b.  The  vendor  has  no  interest  in  a 
contract  subject  to  be  levied  on  under 
an  attachment,  where  the  notes  given 
in  payment  were  not  within  the  Juris- 
diction and  it  does  not  appear  that 
there  is  any  further  indebtedness  sus- 
ceptible of  attachment:  McFadden  v. 
Innes,  60  Misc.  543;  112  N.  Y.  Supp. 
912. 


§  655.    Sheriff  may  maintain  actions. 


c.  Foreign  corporation. — ^Where  the 
summons  in  an  action  against  a  foreign 
corporation  has  been  personally  served 
in  this  state,  and  the  property  of  defend- 
ant has  been  attached,  the  plaintiff  can- 
not maintain  a  subsequent  suit  in  equity 
to  set  aside  the  transfer  of  the  attached 
property  by  the  defendant  to  a  third 
party  with  the  intent  to  defraud  the 
attaching  creditor  because,  as  the  sum- 
mons in  the  attachment  action  was 
served  within  this  state,  a  suit  cannot 
be  maintained  there  under  S  655,  subd. 
2  or  $  677;  such  suit  cannot  be  main- 


tained where  the  attached  property  is 
in  the  possession  of  another  creditor 
claiming  a  Hen  thereon  as  it  is  not 
capable  of  manual  delivery  under  §  649, 
subd.  3  and  the  sheriff  cannot  take  It 
into  his  possession;  even  if  the  sheriff 
may  obtain  possession,  still  such  suit 
cannot  be  maintained  as  by  virtue  of 
§S  657  and  658  a  third  person  claiming 
attached  property  may  have  his  claim 
determined  by  a  sheriff's  Jury:  Hart  v. 
Clarke  &  Co..  liimlted,  127  App.  Div. 
679;  111  N.  Y.  Supp.  886. 


S  657.    Claim  of  property;  how  tried. 


d  Foreign  corporation. — Where  the 
summons  in  an  action  against  a  foreign 
corporation  has  been  personally  served 
in  this  state,  and  the  property  of  de- 
fendant has  been  attached,  the  plaintiff 
cannot  maintain  a  subsequent  suit  in 
equity  to  set  aside  the  transfer  of  the 
attached  property  by  the  defendant  to  a 
third  party  with  the  intent  to  defraud 
the  attaching  creditor  because,  as  the 
sumitoons  in  the  attachment  action  was 
served  within  this  state,  a  suit  cannot 
be  maintained  there  under  $  655,  subd. 
2  or  I  677;  such  suit  cannot  be  main- 
tained where  the  attached  property  is 
in  the  possession  of  another  creditor 
claiming  a  lien  thereon  as  it  Is  not 
capable  of  manual  delivery  under  §  649, 
Bubd.   3  and  the  sheriff  cannot  take  it 


into  his  possession;  even  if  the  sheriff 
may  obtain  possession,  still  such  suit 
cannot  be  maintained  as  by  virtue  of 
SS  657  and  658  a  third  person  claiming 
attached  property  may  have  his  claim 
determined  by  a  sheriff's  Jury:  Hart  v. 
Clarke  ft  Co.,  Limited.  127  App.  Div. 
679;  111  N.  Y.  Supp.  886. 

e.  Undertaking. — Where  a  Jury. finds 
that  the  claim  of  a  third  person  is 
valid,  the  attaching  party  must  indem- 
nify the  sheriff  or  the  latter  may  re- 
lease the  property;  where  the  attaching 
party  can  give  an  undertaking  with  two 
sufficient  sureties,  he  should  not  be  re- 
quired to  go  to  the  expense  of  procuring 
an  undertaking  by  a  surety  company: 
Shaw  V.  Dunn,  122  App.  Div.  736;  107 
N.  Y.  Supp.  777. 


§  658.    Proceedings  if  claimant  succeeds. 


f.  Foreign  corporation. —  Where  the 
summons  in  an  action  against  a  foreign 
corporation  has  been  personally  served 
In  this  state,  and  the  property  of  de- 


fendant ha?  been  attached,  the  plaintiff 
cannot  maintain  a  subsequent  suit  in 
equity  to  set  aside  the  transfer  of  the 
attached  property  by  the  defendant  to 
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a  third  party  with  the  intent  to  defraud 
the  attaching  creditor  because,  as  the 
summons  in  the  attachment  action  was 
served  within  this  state,  a  suit  cannot 
be  maintained  there  under  §  655,  subd. 
2  or  §  677;  such  suit  cannot  be  main- 
tained where  the  attached  property  is 
in  the  possession  of  another  creditor 
claiming  a  lien  thereon  as  it  is  not 
capable  of  manual  delivery  under  f  649, 
subd.  3  and  the  sherifC  cannot  take  it 
into  his  possession;  even  if  the  sheriff 
may  obtain  possession,  still  such  suit 
cannot  be  maintained  as  by  virtue  of 
If  657  and  658  a  third  person  claiming 


attached  property  may  have  his  claim 
determined  by  a  sheriff's  jury:  Hart  v. 
Clarke  ft  Co.,  Limited,  127  App.  DIt. 
679;  111  N.  Y.  Supp.  886. 

a.  Undertaking. — Where  a  jury  finds 
that  the  claim  of  a  third  person  is 
valid,  the  attaching  party  must  Indem- 
nify the  sheriff  or  the  latter  may  re- 
lease the  property;  where  the  attaching 
party  can  give  an  undertaking  with  two 
sufficient  sureties,  he  should  not  be  re- 
quired to  go  to  the  expense  of  procuring 
an  undertaking  by  a  surety  company: 
Shaw  V.  Dunn,  122  App.  Dlv.  736:  107 
N.  Y.  Supp.  777. 


§  677.    Plaintiff  may  bring  action  in  name  of  himself  and  the  sheriff. 


b.  Foreii^  corporation. — ^Where  the 
summons  in  an  action  against  a  foreign 
corporation  has  been  personally  served 
in  this  state,  and  the  property  of  de- 
fendant has  been  attached,  the  plaintiff 
cannot  maintain  a  subsequent  suit  in 
equity  to  set  aside  the  transfer  of  the 
attached  property  by  the  defendant  to  a 
third  party  with  the  Intent  to  defraud 
the  attaching  creditor  because,  as  the 
summons  in  the  attachment  action  was 
served  within  this  state,  a  suit  cannot 
be  maintained  there  under  8  655,  subd. 
2  or  8  677;  such  suit  cannot  be  main- 
tained where  the  attached  property  is 
in  the  possession  of  another  creditor 
claiming  a  lien  thereon  as  it  is  not 
capable  of  manual  delivery  under  |  649, 


subd.  3  and  the  sheriff  cannot  take  it 
into  his  possession;  even  if  the  sheriff 
may  obtain  possession,  still  such  suit 
cannot  be  maintained  as  by  virtue  of 
$8  657  and  658  a  third  person  claiming 
attached  property  may  have  his  claim 
determined  by  a  sheriff's  Jury:  Hart  v. 
Clarke  &  Co.,  Limited,  127  App.  IMv. 
679;  111  N.  Y.  Supp.  886. 

c.  Notice. — An  application  for  leave 
to  bring  an  action  In  aid  of  an  attach- 
ment should  not  be  denied,  because 
notice  was  not  given  to  a  non-resident 
defendant,  if  there  are  no  special  cir- 
cumstances which  rendered  such  notice 
proper:  Hall  v.  Tevis,  139  App.  Di?. 
63G;  124  N.  Y.  Supp.  48. 


§  678.    How  leave  to  bring  suoh  action  procured. 


d.  Xotice. — An  application  for  leave 
to  bring  an  action  In  aid  of  an  attach- 
ment should  not  be  denied,  because 
notice   was  not   given    to   the   non-resi- 


dent defendant,  if  there  are  no  special 
circumstances  which  rendered  such 
notice  proper:  Hall  v.  Tevis,  139  App. 
Dlv.  636;   124  N.  Y.  Supp.  48. 


§  682.    Motion  to  vacate  or  modify  warrant  or  increase  security. 


e.  Answering?     affidavits. — Where     a  I 
motion  to  vacate  a  warrant  of  attach-  ■ 
ment  is  made  upon  an  affidavit  merely  j 
setting  forth  the  proceedings  in  the  ac- ; 
tion  and  the  insufflciency-vOf  the  moving 
papers,  the   plaintiff  is   not   entitled  to 
submit  new  affidavits  in  opposition:  Hil- 
born    v.    Penn.    Cement    Co.,    145    App. 
Div.   442. 

f.  Attachment. — ^When  an  attach- 
ment is  issued  against  a  foreign  na- 
tional bank  contrary  to  the  statute,  it 
may  move  to  vacate  the  same  at  any 
time  before  the  attached  property  or 
the  proceeds  thereof  has  been  applied 
on  a  Judgment  recovered  in  the  action, 
even  though  issue  has  been  joined: 
McBride  v.  Illinois  National  Bank,  128 
App.  Div.  503;   112  N.  Y.  Supp.  794. 

fr.  Complainl. — While  upon  attach- 
ment the  court  does  not  search  the  com- 
plaint as  upon  demurrer,  yet  if  the 
complaint  be  used  as  an  affidavit,  it  and 


the  other  affidavits  must  show  the 
essential  facts,  and  if  a  necessary  alle- 
gation be  made  on  information  and  be- 
lief the  sources  of  the  information  and 
the  grounds  of  the  belief  must  be 
stated:  Slater  v.  American  Palace  Car 
Co..  146  App.  Div.  859. 

h.  Resignation  of  officer. — ^A  judg- 
ment and  attachment  against  a  foreign 
insurance  company  should  not  be 
vacated  where  the  service  was  made 
upon  a  managing  agent  of  the  corpora- 
tion within  this  state,  merely  because 
at  the  time  of  service  he  had  written 
to  his  principal  tendering  his  resig- 
nation but  offering  to  act  for  the  prin- 
cipal until  the  appointment  of  a  new 
agent,  where  the  resignation  was  not 
then  accepted  and  no  other  managing 
agent  had  been  appointed:  Rath  ▼. 
Ohio  German  Fire  Insurance  Co.,  132 
App.  Div.,  692;   117  N.  Y.  Supp.  382. 
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§  683.    How  motion  must  be  made;  opposing  it  by  new  proofs. 


a.  Account  stated. — An  action  on  an 
account  staled  is  an  action  to  recover 
a  specific  amount  although  the  account 
was  of  a  balance  found  due.  Hence, 
where  the  complaint  in  such  action 
alleges  that  the  sum  is  due  and  owing, 
a  warrant  of  attachment  will  not  be 
vacated  because  the  plaintiff  failed  to 
present  proof  of  non-payment:  Bremer 
V.  Ring.  146  App.  Dlv.  724. 

b.  Additional  affidavits — ^When  a  mo- 
tion to  vacate  a  warrant  of  attachment 
is  made  upon  affidavits,  the  court  may 
consider  additional  affidavits  in  support 
of  the  attachment;  affidavits  as  to 
whether  defendant  was  a  foreign  cor- 
poration: Pedersen  Manufacturing  Co. 
V.  Walter  Automobile  Co.,  124  App.  Div. 
321;  108  N.  Y.  Supp.  886. 


c.  Complaint. — On  a  motion  to  va- 
cate an  attachment  the  court  will  not 
consider  the  sufficiency  of  the  complaint 
with  the  same  elaboration  as  when  its 
sufficiency  is  challenged  by  demurrer: 
Atkins  V.  FitEpatrick,  57  Misc.  341;  109 
N.  Y.  Supp.  619. 

d.  Poreijfn  corporation. — A  plaintiff 
has  no  right  by  virtue  of  §§  638  and 
644  to  an  order  for  service  of  the  sum- 
mons by  publication  upon  a  foreign  cor- 
poration before  the  issue  of  a  warrant 
of  attachment,  where  the  defendant 
does  not  appeal  and  has  no  property 
within  the  state.  An  order  so  obtained 
will  be  vacated:  Cuffey  v.  Grand  Trunk? 
Ry.  Co.,  67  Misc.  553;  122  N.  Y.  Supp. 
947. 


§  687.    Defendant  may  apply  for  discharge  of  attachment. 


e.  Attachment. —  An  attachment 

against  property  of  the  defendant,  hav- 
ing been  discharged  by  giving  an  under- 
taking as  required  by  $$  687  and  688, 
the  supreme  court  was  not  required,  on 
motion  of  defendant,  to  vacate  the  at- 


tachment upon  the  subsequent  adjudi- 
cation of  the  defendant  as  a  bankrupt, 
within  four  months  of  the  granting  of 
the  original  attachment:  King  v.  Block 
Amusement  Co.,  193  N.  Y.  608;  aff'g 
126  App.  Dlv.  48;  111  N.  Y.  Supp.  102. 


§  688.    Undertaking  to  be  given. 

f.  Bankruptcy — A  warrant  of  attach- 
ment issued  within  four  months  of  the 
filing  of  a  petition  in  bankruptcy  of 
defendant  and  discharged  by  an  under- 
taking for  which  the  surety  takes  no 
security  will  be  vacated  after  the  ad- 
judication in  bankruptcy  so  as  to  dis- 
charge the  surety:  King  v.  Block  Amuse- 
ment Co.,  126  App.  Div.  48;  111  N.  Y. 
Supp.  102. 


^.  An  adjudication  in  bankruptcy 
does  not  avoid  an  undertaking 
given  to  discharge  an  attachment 
under  $'  688,  which  has  been  issued 
within  four  months  of  the  filing  of  the 
petition  in  bankruptcy:  King  v.  Block 
Amusement  Co.,  193  N.  Y.  608;  aff'g 
126  App.  Dlv.  48;  111  N.  Y.  Supp.  102. 


§  693.    Partners  may  apply  to  discharge  attachment. 

If  a  warrant. of  attaclnnont  is  l<*vie<l  upon  the  intercut  of  one  or  more 
partners,  in  the  property  of  a  partnership,  the  other  partners  or  any  of 
them,  may  at  any  time  before  final  jnd^nent,  apply  to  the  judge  who 
granted  the  warrant,  or  to  the  court,  uj)on  an  affidavit  showin«^  the  facts, 
for  an  order  to  disri'harge  tlie  attaudiment,  as  to  that  interest. 

Amended  by  chap.   389  of  1912. 

Note. — The  amendment  by  chap.  389  of  1912  broadens  the  section  by  provid- 
ing for  the  vacating  of  a  warrant  of  attachment  levied  upon  the  Interest  of  a 
partner  in  "  any  property  "  of  the  partnership. 


§  694.    Undertaking  to  be  given. 

Upon  such  an  application,  the  apjdicajit  must  give  an  undortakinir,  with 
at  least  two  sufficient  Furetie^J,  to  the  effect  that  they  will  pay  to  the  sheriff, 
on  demand,  if  jud«^ient  i«  recovered  airainst  the  defendant  wliose  interest 
in  a  partnership  i?  so  levied  upon,  an  amount  not  exceeding  a  sum,  specified 
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in  the  undertakinoj,  which  must  not  bo  lo<s  than  the  value  of  the  interest 
of  the  defendant,  in  the  property  .^eiz^nl  l)v  virtue  of  the  attaehnient,  a*s 
fixed  bj  th-e  court  or  judi2:e.  If  the  value,  in  the  opinion  of  the  OMirt  or 
judge,  is  unoertaiu,  the  sum  shall  be  -ueli  as  the  court  or  jufls^e  determines. 

Amended  by  chap.  389  of  1912. 

Note. — The  amendment  by  chap.  389  of  1912  provides  for  the  giving  of  an 
undertaking,  conditioned  to  pay  a  specified  sum,  if  judgment  is  recorded  against 
the  defendant  whose  interest  in  partnership  property  is  levied  upon. 


§  696.    When  plaintiff  entitled  to  notice  of  any  application,  etc. 


a.  Direction  of  verdict. — Where,  at 
the  close  of  the  case,  both  sides  con- 
cede that  there  are  no  issues  of  fact  by 
moving  for  the  direction  of  a  verdict 
and  the  court  dismisses  the  complaint 
on  the  merits  instead  of  directing  a  ver- 
dict for  defendants,  the  plaintiffs  not 


asking  to  go  to  the  Jury  but  contenting 
themselves  with  an  exception  to  the  di- 
rection, no  harm  is  done  and  It  is  not 
ground  for  reversal:  Tanenbaum  t. 
Boehm,  126  App.  Div.  731;  111  N.  Y. 
Supp.  185. 


§  698.    Rule  as  to  levy  under  a  junior  warrant. 


b.  Fireworks. — It  is  for  the  Jury  to 
say  whether  it  was  negligent  for  a  city 
to  authorize  a  display  of  fireworks  in  a 
park  at  a  point  about  210  feet  or  less 
from  a  street  on  which  the  plaintiff,  a 


passer-by,  was  Injured  by  the  premature 
explosion  of  a  bomb:  De  Agramonte  v. 
City  of  Mount  Vernon,  123  App.  Div, 
717;   108  N.  Y.  Supp.  235. 


§  707.    When  judgment  enforceable  only  against  attached  property. 


c.  Satisfaction — A  Judgment  founded 
on  substituted  service  and  without  an 
appearance  by  the  defendant  can  only 


be  satisfied  out  of  the  property  previ- 
ously attached:  Lowenthal  v.  Hodge, 
120  App.  Div.  304;  105  N.  Y.  Supp.  120. 


§  708.    Judgment  in  the  principal  action;  how  satisfied. 

Whero  an  execulioii  tiuaiiist  j)n>j»erty  is  is>ue(l  upon  a  jud^nieiit  for  the 
plaintiflF,  in  an  action  in  which  a  warrant  of  attachment  lias  hcen  levied, 
the  sheriff  nuL^t  satisfy  it,  as  follows: 

1.  He  ninst  pay  over  to  the  plaintiff  all  money  attached  hy  him,  and 
the  proceeds  of  all  sales  of  perishable  j)roperty,  or  of  any  ves>el  or  ^haro 
of  interest  therein,  or  animals,  sold  hy  him,  or  of  any  debts,  or  other  things 
in  action  collected  or  sold  hv  him;  or  so  much  theivof  as  is  mvessarv  to 
satisfy  the  judccment. 

2.  If  any  balance  remains  due,  he  must  sell,  under  the  execution,  the 
other  i)ersonal  |)roperty  attached,  or  so  much  thereof  as  is  necessary;  includ- 
ing rights  or  shai'es  in  the  stock  of  an  association  or  corporation,  or  a  bond 
or  other  instrument  for  the  j)ayment  of  money,  executed  and  issued,  with 
the  interest  coupons  annexed,  if  any,  by  a  government,  state,  county,  public 
officer,  or  mimicipal  or  other  c()r[)oration,  which  is  in  terms  negotiable,  or 
otherwise,  whether  past  due,  or  yet  to  become  due;  but  not  including  any 
other  debt  or  thing  in  action.  If  the  proceeds  of  that  property  are 
insufficient   to  sati-fy  the  judgment,    a!>d    the  execution   requires  him    to 
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satisfy  it  out  of  any  othor  personal  property  of  the  defendant,  he  must  sell 
the  personal  property,  upon  which  he  has  levied  by  virtue  of  the  execution. 
If  the  proceeds  of  the  personal  property,  applicable  to  the  execution,  are 
insufficient  to  satisfy  the  judgment,  tlie  .sheriff  must  sell,  under  the  execu- 
tion, all  the  right,  title,  and  interest,  Avhich  the  defendant  had  in  the  real 
property  attached,  at  the  time  when  the  notice  was  filed,  or  at  any  time 
afterwards,  before  resorting  to  any  other  real  property. 

3.  If  personal  proi>erty  attached,  belonging  to  the  defendant,  ha?  ])asscd 
out  of  the  hands  of  the  sheriff,  without  having  been  sold  or  converted  into 
money,  and  the  attachment  has  not  been  discharged  as  to  that  property,  he 
must,  if  practicable,  regain  possession  thei-eof ;  and,  for  that  pur|x>se,  he 
has  all  the  authoritv  w^hich  he  had,  to  seize  the  same  under  the  warrant. 
A  person,  who  willfully  conceals  or  withholds  such  property  from  him,  is 
liable  to  double  damages,  at  the  suit  of  the  party  aggrieved. 

4.  Until  the  judgment  is  paid  he  may  collect  the  debts  and  other  things 
in  action  attached,  and  prosecute  any  undertaking,  which  he  has  taken  in 
the  course  of  the  proceedings,  and  apply  the  proceeds  thereof  to  the  pay- 
ment of  the  judgment. 

5.  At  any  time  after  levying  the  attachment,  the  court,  ui>on  the  peti- 
tion of  the  plaintiff,  accompanied  with  an  affidavit,  specifying  fully  all  the 
proceedings  of  the  sheriff,  since  the  levy  under  the  warrant,  the  property 
attached,  and  the  di^sposition  thereof;  and  the  affidavit  of  the  sheriff,  show- 
ing that  he  has  used  diligence,  in  endeavoring  to  collect  the  debts  and  other 
things  in  action  attached,  and  that  a  portion  thereof  remains  uncollected; 
may  direct  the  sheriff  to  sell  the  remaining  portion,  upon  such  terms,  and 
in  such  manner,  as  it  thinks  proper.  Notice  of  the  application  must  be 
given  to  the  defendant's  attorney,  if  the  defendant  appeared  in  the  action. 
If  the  summons  was  not  personally  served  on  the  defendant,  and  he  did  not 
appear^  the  court  may  make  such  order  as  to  the  service  of  notice  as  it 
thinks  proper;  or  may  grant  the  application  without  notice. 

Amended  by  chap.  40  of  1912.      (In  effect  Sept.  1,  1912.) 

Note. — The  amendment  by  chap.  40  of  1912  amends  sub.  2,  by  making  Uable 
to  sale  under  execution  any  Instrument  for  the  payment  of  money,  which  has 
been  attached,  whether  such  Instrument  Is  negotiable  or  otherwise,  and  whether 
due  or  to  become  due. 


§  710.    Additional  provision  for  his  relief. 


a.  Coansel  fees. — On  a  bond  given 
by  the  plaintiff  upon  the  granting  of  a 
warrant  of  attachment,  where  the  trial 
of  the  action  was  necessary  to  enable 
the  defendant  to  get  rid  of  the  attach- 


ment, the  defendant  may  recover  his 
counsel  fees  upon  such  trial  though  no 
motion  to  vacate  the  attachment  was 
made:  Ballnsky  v.  Gross,  72  Misc.  7. 


§  712.    When  sheriff  to  return  warrant  and  his  proceedings. 

See  §  753,  Judiciary  Law,  Failure  of  sheriff  to  make  return  Is  contempt  of  court. 

13 
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§  713.    Receiver;  when  appointed. 

See  §§  104,  106,  General  Ck)rporatioxi  Law,  Receiver  may  bt  appointed  in  an 
action  to  dlsBolTe  a  corporation. 

See  $134,  General  Corporation  Law,  Judgment  in  an  action  to  annul  a  corporation 
must  provide  for  the  appointment  of  a  receiver. 

See  §§  191,  192  and  194,  General  Corporation  Law,  Receiver  may  be  appointed  in 
proceedings  for  the  voluntary  dissolution  of  a  corporation. 


a.  Mortgage. — A  receiver  clause  in  a 
m6rtgage  gives  no  absolute  right  to  the 
appointment  of  a  receiver,  as  that  is 
regulated  by  §ft  713  and  714:  Jar- 
mulowsky  v.  Rosen  bloom,  125  App.  Div. 
542;   109  N.  Y.  Supp.  968. 

b.  R€>ceiver. — An  order  appointing  a 
receiver  of  a  freight  barge  pending  an 
action  to  have  a  bill  of  sale  thereof  de- 
clared to  be  a  mortgage  will  not  be 
reversed  when  the  receiver  will  be  in 
possession  only  during  months  when 
navigation  is  closed  and  the  action  will 
unquestionably  be  tried  before  the  open- 
ing of  navigation:  Miller  v.  Herrick,  122 
App.  Div.  327;  106  N.  Y.  Supp.  1055. 

c.  In  an  action  by  one  partner 
against  hifi  copartner  not  brought  for 
the  purpose  of  dissolving  the  partner- 
ship but  to  oust  the  defendant  from  the 
management  of  the  partnership  aftairs, 
to  which  he  was  entitled  under  the 
agreement,  receivers  of  the  partnership 
property  pendente  lite  should  not  be 
appointed:  Shubert  v.  Laughlin,  122 
App.  Div.  701;  107  N.  Y.  Supp.  708. 

d.  The  only  authority  for  the  ap- 
pointment of  a  receiver  of  the  rents  and  | 


profits  of  lands  which  the  defendant  is 
alleged  to  hold  under  a  trust  agreement 
procured  by  fraud  is  §  713,  and  an  ap- 
pointment will  be  made  only  where  it 
is  shown  that  the  property  is  in  pos- 
session of  the  adverse  party  and  there 
is  danger  that  it  will  be  removed  beyond 
the  Jurisdiction  of  the  court,  lost,  or 
materially  injured,  or  destroyed:  Rap- 
paport  V.  Otten,  135  App.  Div.  386;  120 
N.   Y.  Supp.   461. 

e.  Receiver. — Unless  it  appear  that 
property  Is  to  be  removed  beyond  the 
jurisdiction  of  the  court,  or  lost,  ma- 
terially injured,  or  destroyed,  aa  pro- 
vided by  §  713,  the  special  term  has  no 
authority  to  appoint  a  receiver:  Pom- 
erantz  v.  Mintz  Realty  Co.,  141  App. 
Div.  864;   126  N.  Y.  Supp.  649. 

f.  Waste. — In  an  action  by  a  remain- 
derman brought  against  a  life  tenant  for 
permissive  waste,  a  temporary  receiver 
of  the  lands  should  not  be  directed  to 
apply  the  proceeds  of  fire  insurance: 
Sawyer  v.  Adams,  140  App.  Div.  756; 
126  N.  Y.  Supp.    128. 


§  714.    Appointment  of  receiver;  notice  of  application. 

See  S  306,  General  Corporation  Law,  In  an  action  against  a  corporation,  in  cer- 
tain cases,  notice  must  be  given. 


fz.  Mortgage. — A  receiver  clause  in  a 
mortgage  gives  no  absolute  right  to  the 
appointment  of  a  receiver,  as  that  is  regu- 
lated by  88  713  and  714:  Jarmulowsky  v. 
Rosenbloom,  125  App.  Div.  542;  109  N.  Y. 
Supp.  968. 


h.  Receiver. — Under  §  714  where  an 
order  for  service  by  publication  has  not 
been  granted,  the  appointment  of  a  re- 
ceiver pjp  parte  is  absolutely  void:  Woerl- 
shopper  v.  Peoples,  120  App.  Div.  319; 
105  N.  Y.  Supp.  606. 


§  716.    Certain  recavers  may  hold  real  property. 

Part  relating  to  receivers  repealed  by  General  Corporation  Law,  chap.  28  of 
1909,  and  now  8  243  of  said  law,  viz.: 

8  243.  POWER  OP  RECEIVER  TO  HOLD  REAL  PROPERTY.— A  receiver, 
appointed  by  or  pursuant  to  an  order  or  a  Judgment,  in  an  action  in  the  supreme 
court  or  a  county  court,  or  in  a  special  proceeding  for  the  voluntary  dlseolation 
of  a  corporation,  may  take  and  hold  real  property,  upon  such  trusts  and  for  such 
purposes  as  the  court  directs,  subject  to  the  direction  of  the  court,  from  time  to 
titae,  respecting  the  disposition  thereof. 

Remainder  8   716.  Code  Civ.  Pro. 
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§  716.  CERTAIN  RECEIVERS  MAY  HOLD  REAL.  PROPERTY.— A  receiver, 
appointed  by  or  pursuant  to  an  order  or  a  Judgment,  in  an  action  in  the  supreme 
court  or  a  county  court,  may  take  and  hold  real  property,  upon  such  trusts  and 
for  such  purposes  as  the  court  directs,  subject  to  the  direction  of  the  court,  from 
time  to  time,  respecting  the  disposition  thereof. 

Amended  by  chap.   65  of  1909. 


§  723.    Amendments  by  the  court;  disregarding  immaterial  errors, 
etc. 


a.  Administratrix. — Where  a  foreign 
statute  authorizing  a  recovery  for  negli- 
gence causing  death  requires  the  action 
to  be  brought  by  the  decedent's  consort 
or  Ills  ascendant  or  descendant  relations, 
but  the  action  is  brought  by  the  de- 
cedent's administratrix  in  her  official 
capacity,  the  plaintiff  after  the  expira- 
tion of  the  time  limited  for  the  mainte- 
nance of  such  action  is  not  entitled  to 
amend  the  summons  and  complaint  so 
as  to  change  the  action  into  one  brought 
in  her  individual  capacity  and  as  guard- 
ian ad  litem  of  the  decedent's  descend- 
ants; such  amendment  sets  out  a  new 
cause  of  action  materially  affecting  the 
defendant's  rights:  Johnson  v  Phoenix 
Bridge  Co.,  133  App.  Div.  807;  118  N. 
Y.  Supp.  88. 

b.  After  verdict. — ^Although  the  ap- 
pellate division  has  reversed  a  Judgment 
on  the  ground  that  the  complaint  did  not 
state  a  cause  of  action  by  reasons  of  a 
failure  to  plead  a  foreign  law,  and  has 
also  reversed  an  order  allowing  an 
amendment  of  the  complaint  at  the  close 
of  the  trial  after  verdict  rendered,  the 
special  term,  nevertheless,  has  discre- 
tionary power  to  allow  such  amendment 
on  terms;  where  an  order  imposing  terms 
is  merely  modified  and  affirmed,  no  costs 
will  be  granted  on  an  appeal  from  the  en- 
tire order:  Audley  v.  Townsend,  131  App. 
Div.  79;  115  N.  Y.  Supp.   145. 

c.  Agent. — ^Although  the  defense 
that  an  agent  was  secretly  acting  for 
the  other  party  is  affirmative  and  must 
be  pleaded,  the  answer  will  be  deemed 
to  have  been  amended  to  conform  to 
the  facts  where  the  agent  himself  testi- 
fied to  the  double  employment  without 
objection,  put  upon  the  ground  that  the 
agreement  to  pay  was  invalid,  for  under 
such  circumstances  the  plalntiflt,  the 
agent's  assignee,  had  opportunity  to 
offer  additional  evidence  on  the  issue: 
Jacobs  V.  Beyer,  141  App.  Div.  49;  125 
X.  Y.  Supp.  597. 

d.  Amended  pleading. — Where  an 
amendment  of  a  complaint  is  made  by 
order  of  the  court,  the  order  should 
direct  that  the  proposed  pleading  be 
served,  or  stand  as  the  new  pleading  in 
the  case,  and  the  party  will  be  confined  to 
the  pleading  proposed  by  his  motion 
papers:  Tlsdale  v.  Moore,  146  App.  Div. 
561. 


e.  Amendment. — ^Where  an  order  di- 
recting the  service  of  a  summons  by  pub- 
lication conformed  to  §  440  except  that 
the  words  "  notice  of  object  of  action 
hereto  annexed,"  were  used  in  place  of 
"  complAlnt  hereto  annexed,"  the  de- 
fendant was  fully  apprised  that  she  was 
a  party  and  that  her  interest  would  be 
cut  off  by  the  judgment;  the  supreme 
court  had  power  after  judgment  of  fore- 
closure to  amend  the  order  of  publica- 
tion nunc  pro  tunc:  Mishkind-Feinberg 
Realty  Co.  v.  Sidorsky,  189  N.  T.  402; 
aft'g  111  App.  Div.  578;  98  N.  Y.  Supp. 
496. 

f.  A  party  acting  in  good  faith 
should  be  allowed  to  amend  his  plead- 
ing so  as  to  enable  him  to  raise  and 
have  determined  all  questions  affecting 
his  rights:  People  v.  Ostrander,  144 
App.  Div.  860. 

g.  Appeal. — In  an  action,  which  be- 
longs to  an  executrix  individually,  the 
court  on  appeal  will  not  amend  the 
summons  and  complaint  by  striking 
therefrom  the  words  describing  her  in 
her  representative  capacity  for  the  pur- 
pose of  sustaining  a  Judgment  in  her 
favor:  Leavitt  v.  Soholes  Co.,  148  App. 
Div.  78. 

h.  Appearance. — If  a  defendant  ap- 
pear and  submit  himself  to  the  juris* 
diction  of  the  court,  any  mistake  in  his 
name  can  be  corrected  as  a  matter  of 
course:  Simon  v.  Underwood,  61  Misc. 
369;   116  N.  Y.  Supp.  66. 

i.  Assignee. — In  an  action  on  a 
check,  on  showing  that  defendant  has 
assigned  said  check  to  his  wife  as  col- 
lateral, and  that  she  consents  to  join 
as  party  plaintifC  and  be  bound  by  the 
complaint,  the  plaintiff  is  entitled  to  an 
amendment  bringing  in  the  assignee  as 
plaintiff:  Pfister  v.  Heins,  136  App.  Div. 
457;   121  N.  Y.  Supp.  173. 

j.  Architect's  contract. — Where  a 
plaintiff,  suing  under  a  complaint  alleging 
an  express  agreement  to  '*  fairly  share 
with  plaintiff "  commissions  received  as 
architect,  has  testified  that  a  fair  share 
of  the  commissions  would  be  one-half, 
plaintiff  will  not  be  allowed  to  amend 
so  as  to  set  out  an  express  agreement  to 
pay  one-half  of  the  commissions:  Bluem- 
ner  v.  Garvin,  124  App.  Div.  491;  108  N.  Y. 
Supp.  791. 
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a.  Anrest. — A  complaint  for  arrest 
and  malicious  prosecution  may  be 
amended  to  include  assault,  and  it  is  error 
to  dismiss  a  complaint  which  should  be 
amended  to  conform  to  the  proof  as  to 
such  assault:  Baumstein  v.  New  York 
City  Railway  Co.,  56  Misc.  498;  107  N.  Y. 
Supp.  23. 

b.  At  trial. — In  a  suit  by  a  corpora- 
tion for  an  accounting  by  a  defendant, 
who  is  alleged  to  have  mismanaged  its 
properties,  the  plaintiff  should  be 
allowed  to  amend  its  complaint  at  trial, 
so  as  to  extend  the  period  covered  by 
the  accounting,  where  the  defendant 
was  not  taken  by  surprise  or  otherwise 
prejudiced  and  merely  relies  on  de- 
ficiencies in  the  plaintiff's  papers: 
Topla  Mining  Co.  v.  Warfield,  148  App. 
Div.  139. 

c.  Chattel  mortgage. — Where  a  com- 
plaint alleges  in  substance  that  the  de- 
fendants purchased  a  business  Including 
stock,  on  which  plaintiff  had  a  chattel 
mortgage,  which  they  agreed  to  pay, 
the  plaintiff  should  be  allowed  to  amend 
so  as  to  allege  the  defendants'  promise 
to  pay,  as  he  does  not  thereby  set  out 
a  new  cause  of  action:  Ubert  v.  Schon- 
ger,  144  App.  Div.  696. 

d.  Complaint. —  Where,  upon  the 
trial  of  an  action,  the  complaint  is 
amended  without  objection,  and  no  mo- 
tion is  made  to  amend  the  answer  so  as 
to  deny  the  allegation  added  by  the 
amendment,  it  will  be  deemed  admitted: 
McCloskey  v.  Goldman,  62  Misc.  462;  115 
N.  Y.  Supp.  189. 

e.  Condemnation. —  Under  f  723, 
made  applicable  to  condemnation  proceed- 
ings by  §  3368,  the  court,  after  judgment 
by  default,  may  allow  an  amendment  of 
the  petition  and  judgment  correcting  a 
clerical  error  in  the  description  of  the 
property  condemned:  Brooklyn  Union 
Elevated  Railroad  Co.  v.  Valance,  123 
App.  Div.  687;  108  N.  Y.  Supp.  157. 

f.  Condemnation  law. — fiS  723  and 
724  are  applicable  to  proceedings  under 
the  General  Condemnation  Law:  Max- 
son  V.  Gale,  142  App.  Div.  335;  126  N. 
Y.  Supp.   967. 

g.  Conditional  contract. — In  an  ac- 
tion of  replevin  to  recover  chattels  al- 
leged to  have  been  sold  under  a  condi- 
tional contract  by  which  the  title  was  to 
remain  in  the  plaintiff  until  paid  for,  the 
plaintiff  should  not  be  permitted  to  amend 
his  complaint  on  Uie  trial  and  allege  that 
the  plaintiff  had  rescinded  the  contract: 
Roth  V.  Felt,  60  Misc.  116;  111  N.  Y. 
Supp.  649. 

h.  Costs. — ^While  the  terms  upon 
which  amendments  to  pleadings  are  al- 
lowed rest  in  the  discretion  of  the  court 
upon  the  facts  of  each  particular  case,  a 
material  amendment  to  the  complaint, 
granted  after  an  unsuccessful  trial,  should 
be  conditioned  on  the  payment  of  costs 


and  disbursements  since  the  original 
complaint  was  served,  unless  reasons  for 
imposing  other  terms  are  shown:  Lyall  v. 
Wood,  130  App.  Div.  294;  114  N.  Y. 
Supp.  272. 

i.  Where  after  one  trial  of  an  action 
to  recover  for  negligence,  and  after  the 
withdrawal  of  a  juror  by  the  plain- 
tiff on  a  second  trial,  because  the 
court  intimated  that  it  would  refuse  to 
allow  evidence  of  certain  negligence  not 
charged  In  the  complaint,  the  plaintiff 
moves  for  leave  to  amend  by  alleging 
additional  grounds  of  negligence,  the 
leave  should  be  conditioned  on  the  pay- 
ment of  all  costs  and  disbursements  of 
the  action  to  the  date  of  the  amendment: 
Purcell  V.  Hoffman  House,  131  App.  Div. 
239;  115  N.  Y.  Supp.  778. 

j.  After  a  judgment  for  the  plaintiff 
has  been  reversed  because  of  the  admis- 
sion of  evidence  incompetent  under  the 
pleadings,  a  subsequent  amendment  mak- 
ing the  evidence  admissible,  should  be 
conditioned  upon  the  payment  of  costs 
and  disbursements  in  the  action  to  the 
date  of  the  order,  with  costs  of  motion: 
Carpenter  v.  Atlas  Improvement  Co.,  132 
App.  Div.  112;  116  N.  Y.  Supp.  454. 

k.  When  an  interlocutory  judgment 
d'^creeing  partition,  with  costs  to  the 
plaintiff,  has  been  entered  in  conform- 
ity to  the  directions  contained  in  th^ 
decision,  the  special  term  is  without  power 
to  amend  the  judgment  by  awarding  costs 
to  the  defendant  also:  Smith  v.  Smith,  121 
App.  Div.  480;  106  N.  Y.  Supp.  137. 

1.  After  the  reversal  of  a  judgment 
against  an  executrix,  as  such,  an  amend- 
ment of  the  complaint  so  as  to  charge  her 
personally,  should  be  conditioned  on  the 
payment  of  costs  to  date  of  the  amend- 
ment, except  costs  before  trial:  Farrelly 
V.  Schaettler,  124  App.  DiV.  120;  108  N.  Y. 
Supp.  1132. 

m.  In  an  action  by  tenants  to  recover 
damages  for  the  collapse  of  a  building 
from  the  landlord's  failure  to  shore  up 
the  walls,  the  plaintiffs  should  have  leave 
to  amend  their  complaint  by  alleging  a 
breach  of  covenant  for  quiet  enjoyment 
only  upon  payment  of  all  taxable  costs 
and  disbursements:  Paltey  v.  Egan,  58 
Misc.  345;  111  N.  Y.  Supp.  13. 

n.  In  an  action  for  slander,  facts 
showing  provocation  are  good  as  a  par- 
tial defense;  but  a  demurrer  will  be  sus- 
tained to  an  allegation  of  facts  neither 
provocative  nor  brought  to  the  defend- 
ant's knowledge  before  the  slander;  al- 
though demurrers  to  various  defenses 
have  been  sustained,  an  amendment 
should  be  conditioned  on  the  payment  of 
a  single  bill  of  costs:  Andrus  v.  Harris, 
126  App.  Div.  564;  110  N.  Y.  Supp.  819. 

o.  On  a  motion  by  defendant  to 
amend  his  answer,  after  the  withdrawal 
of  a  juror  upon  the  trial,  at  the  defend- 
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ant'8  request,  to  enable  him  to  make 
such  motion,  the  present  rule  requires 
the  imposition  of  full  taxable  costs  to 
the  time  of  motion  as  a  condition  of 
granting  it:  Dose  v.  Hirsch  Bros.,  67 
Miec.  229;   124  N.  Y.  Supp.   595. 

a.  Where  an  amendment  of  the  com- 
plaint will  require  the  two  defendants 
to  plead  anew  and  prepare  for  trial 
upon  the  new  ieeue,  the  amendment  will 
be  granted  only  upon  condition  of  the 
payment  of  costs  to  both  defendants: 
RussoT.  Lord!,  69  Misc.  330;  125  N.  Y. 
Supp.  412. 

b.  The  amount  of  costs  to  be  paid 
as  a  condition  of  granting  leave  to 
amend  a  complaint,  upon  application  to 
the  special  term,  is  in  the  discretion  of 
the  court:  O'Beirne  v.  Kelly,  68  Misc. 
134;    124  N.  Y.  Supp.  948. 

c.  Counterclaim. — A  referee  is  with- 
out power  to  allow  an  amendment  of  the 
answer  at  trial  to  set  up  a  counterclaim 
to  the  plaintiff's  cause  of  action:  Collins 
V.  St.  Lawrence  Club,  123  App.  Div.  207; 
108  N.  Y.  Supp.  287. 

d.  CoantA. — Where  a  complaint  to 
recover  money  loaned  contained  two 
counts,  one  for  the  recovery  of  the 
money  and  the  other  on  an  account 
stated,  an  amendment  of  the  first  count 
so  as  to  make  it  similar  to  the  second 
is  not  ground  for  reversal,  even  though 
the  first  count  originally  failed  to  state 
a  cause  of  action,  for  the  plaintiff  had 
a  right  to  proceed  on  the  second  count 
irrespective  of  the  amendment:  Reusens 
V.  Arken burgh.  135  App.  Div.  75;  119 
X.  Y.   Supp.   821. 

e.  Cross-examination. — It  is  error  to 
allow  the  plaintiff  to  cross-examine  the 
defendant  as  to  independent  transac- 
tions in  no  way  connected  with  the 
action,  and  such  error  is  not  cured  by 
a  charge  that  the  transactions  were  of 
no  consequence  in  the  case  at  bar: 
National  Supnly  Co.  v.  Jebb,  142  App. 
Div.  256;   127  N.  Y.  Supp.  52. 

f.  Damages — ^Where  in  a  suit  for  the 
specific  performance  of  a  contract  to  con- 
vey lands  or  for  damages,  it  is  admitted 
that  defendant  cannot  give  good  title, 
and  plaintiff,  on  a  second  trial,  amends  his 
complaint  to  ask  only  for  damages,  the 
character  of  the  action  is  not  changed, 
and  the  court  of  equity  retains  Its  juris- 
diction: Reynolds  v.  Wynne,  127  App.  Div. 
69:  111  N.  Y.  Supp.  248. 

f:.  The  court  at  the  close  of  a  trial 
should  not  grant  an  amendment  to  the 
complaint  allowing  increased  damages, 
unless  plaintiff  excuses  his  failure  to 
move  at  special  term:  Kenney  v.  South 
Shore  Natural  Gas  &  Fuel  Co.,  126  App. 
Div.  236;  110  N.  Y.  Supp.  503. 

h.  A  court  may  properly  exercise  its 
discretion  in  granting  a  motion  to  amend 
plaintiff's  complaint  after  all  the  proof 
was  taken  by  increasing  the  amount  of 


damages  claimed:  Sohman  v.  Metropolitan 
Street  R.  Co.,  56  Misc.  342;  106  N.  Y. 
Supp.  1033. 

i.  On  the  trial  of  an  action  for  ser- 
vices, an  amendment  of  the  complaint  in- 
creasing the  amount  of  damages  alleged 
is  ineffectual  where  no  evidence  is  given 
supporting  the  amendment:  Cannella  v. 
Novak,  127  App.  Div.  144;  111  N.  Y. 
Supp.  484. 

j.  Defendants. —  §  723  changes  the 
common-law  rule  that  the  court  is  with- 
out power  to  bring  in  additional  defend- 
ants on  the  plaintiff's  motion;  this  section 
applies  to  suits  in  equity  and  actions  at 
law;  §  452  does  not  restrict  the  scope  of 
§  723,  the  former  section  applying  to 
equity  actions  only:  Gittleman  v.  Feltman, 
122  App.  Div.  385;  106  N.  Y.  Supp.  839; 
aff'd  191  N.  Y.  205. 

k.  Descent. — ^When  an  interlocutory 
judgment,  in  partition,  has  been  entered 
on  the  stipulation  of  the  parties  as  to 
their  proportionate  shares,  the  judgment 
cannot  be  amended  on  motion  because  the 
parties  were  mistaken  as  to  their  shares 
under  the  statutes  of  descent:  Beer  v.  Or- 
thaus,  125  App.  Div.  574;  109  N.  Y.  Supp. 
997. 

I.  Discretion. — Upon  a  motion  by 
plaintiff  to  amend  his  complaint  after 
the  withdrawal  of  a  juror  upon  the  trial 
at  plaintiff's  request  to  enable  him  to 
make  such  motion,  the  terms  upon 
which  the  motion  should  be  granted  is 
within  the  discretion  of  the  special 
term,  in  a  case  where  the  nature  of  the 
action  is  not  changed:  Lifshltz  v.  Mlns- 
ker  Ben.  Soc,  67  Misc.  231;  124  N.  Y. 
Supp.  596. 

m.  Dismissal. — An  objection  that  the 
proof  tends  to  establish  a  different  cause 
of  action  from  that  alleged,  is  essential  to 
raise  the  question  of  variance  amounting 
to  failure  of  proof,  and  a  simple  motion 
to  dismiss  the  complaint  on  the  ground 
that  the  plaintiff  has  not  made  out  a 
cause  of  action,  is  InsuflBcient:  Baumann 
V.  Tannenbaum,  125  App.  Div.  770;  110 
N.  Y.  Supp.  108. 

n.  Where  a  defendant  does  not  raise 
the  objection  that  there  is  a  variance 
between  the  pleading  and  proof  until 
the  evidence  is  closed,  and  he  has  not 
been  misled  as  to  the  nature  of  the 
plaintiff's  claim  and  has  given  evi- 
dence to  meet  it,  the  court  may  grant  an 
amendment  to  conform  to  the  proof;  but 
having  granted  the  amendment  and  also 
having  allowed  the  defendant  to  amend 
so  as  to  plead  the  statute  of  frauds,  it  is 
error  to  dismiss  the  complaint  upon  the 
merits:  Leslie  v.  Grover,  132  App.  Div. 
448;    116   N.   Y.   Supp.   868. 

o.  Where  a  party  refuses  to  amend 
the  complaint  to  conform  to  the  proof, 
the  complaint  should  be  dismissed  un- 
less recovery  could  be  had  as  it  stood: 
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Moore  v.  Rodewald,  142  App.  Div.  741; 
127  N.  Y.  Supp.  725. 

a.  Bqiilty. — In  a  suit  In  eanity,  the 

court  should  adapt  the  remedy  to  the 
facts  before  it  even  if  it  be  necessary  to 
amend  the  pleading  to  conform  to  the 
proof:  White  v.  Fromme,  120  App.  Div. 
782;  105  N.  Y.  Supp.  634. 

b.  Excuse. — Permission  to  amend  a 
complaint  should  be  granted  only  where 
some  reason  for  the  application  appears, 
or  some  excuse  for  failure  to  put  the 
pleading  in  proper  form  within  the  time 
prescribed  by  statute  is  given;  a  motion 
for  such  relief  should  always  be  made 
on  the  plaintifF's  own  affidavit:  Quaran- 
tiello  V.  Grand  Trunk  Ry.  Co.,  145  App. 
Div.  138. 

c.  Executrix — An  interlocutory  Judg- 
ment entered  by  default,  under  a  com- 
plaint by  an  executrix,  cannot  be  so 
amended  as  to  enable  plaintiff  to  recover 
individually  or  as  executrix  as  the  evi- 
dence may  warrant:  Prall  v.  Hoadley,  134 
App.  Div.  447;  119  N.  Y.  Supp.  301. 

di  Frivolous. — ^Where  a  defense  by 
an  amended  answer  is  clearly  frivolous, 
the  court  may  deny  a  motion  to  amend 
on  the  ground  that  said  answer  does 
not  constitute  a  defense;  otherwise  the 
amendment  should  not  be  disallowed; 
the  merits  of  a  defense  presented  by  an 
amendment  should  be  left  for  determi- 
nation at  the  trial  in  order  that  the  de- 
fendant may  have  an  opportunity  to 
ofFer  evidence,  to  establish  the  defense, 
and  to  take  exceptions  to  rulings,  which 
he  mav  review  on  appeal:  People  v. 
H.  S.  Cold  Storage  Co..  138  App.  Div. 
124;  122  N.  Y.  Supp.  1002. 

e.  Foreclosure. — ^When  in  an  action 
of  foreclosure  it  has  been  shown  beyond 
question  that  the  wife  was  an  accommo- 
dation indorser  and  pledged  her  lands 
only  as  surety  for  her  husband's  debt,  it 
is  error  to  refuse  to  make  a  finding  to 
that  effect  on  the  sole  ground  that  it  had 
not  been  pleaded  as  a  defense,  for  the 
defendant  should  have  been  allowed  to 
amend  the  answer  to  conform  to  the 
proof:  White  v.  Royall,  121  App.  Div.  12; 
105  N.  Y.  Supp.  624. 

f.  General  denial. — ^Where  in  an  ac- 
tion for  goods  sold  and  delivered,  the 
defendant  pleads  a  general  denial,  the 
court  has  no  power  at  trial  to  permit 
him  to  amend  his  answer  so  as  to  al- 
lege, "  as  a  separate  defense  and  as  a 
counterclaim,"  a  breach  of  warranty 
that  the  goods  were  to  be  in  all  re- 
spects equal  to  sample:  Cruver  Man. 
Co.  V.  Spooner,  147  App.  Div.  471. 

g.  Interlocutory  Judgment.—  Al- 
though a  demurrer  admits  the  allega- 
tions of  the  complaint  while  it  stands, 
the  court,  on  overruling  the  demurrer, 
should  grant  leave  to  withdraw  unless 
the  demurrer  was  imposed  in  bad  faith; 
where  such  leave  was  omitted  from  the 


I  interlocutory  Judgment  and  the  same  is 
offered  in  evidence  on  a  trial  as  an  ad- 
mission of  the  facts,  the  interlocutory 
Judgment  should  be  amended  so  as  to 
relieve  the  plaintiff  on  the  payment  of 
costs:  Asphalt  Construction  Go.  v. 
Bouker,  127  App.  Div.  130;  111  N.  Y. 
Supp.  341. 

ii.  Interest. — The  court  cannot,  upon 
a  motion  made  at  a  special  term  subse- 
quent to  the  term  at  which  the  cause  was 
tried  to  correct  the  clerk's  entry  of  the 
verdict,  make  an  order  including  interest 
upon  the  plaintiff's  claim  in  such  verdict: 
Fleming  v.  Jacob,  57  Misc.  375;  109  N.  Y. 
Supp.  658. 

i.  A  motion  to  amend  a  verdict  so 
as  to  include  interest  upon  the  claim  must 
be  made  at  the  same  term  at  which  the 
trial  was  had,  and  such  motion  cannot  be 
entertained  at  a  subsequent  term:  Flem- 
ing V.  Jacob,  57  Misc.  372;  103  N.  Y. 
Supp.  209. 

j.  Although  the  court  may  direct  a 
Jury  to  correct  Its  verdict  before  it  Is  re- 
ceived by  adding  interest,  and  enforce 
such  direction,  the  court  cannot  correct 
the  verdict  by  adding  interest  after  it  is 
received  and  the  Jury  discharged:  Isbell- 
Porter  Co.  v.  Braker.  120  App.  Div.  384; 
105  N.  Y.  Supp.  1103. 

k.  Judgment  reversed. — ^Where  on 
the  trial  of  an  action  on  a  guaranty  of 
|1,200,  having  no  retrospective  operation, 
plaintiff  sued  to  recover  $1,153.65  for 
goods  sold  before  making  the  guaranty, 
and  for  $46.53  for  goods  sold  thereafter, 
and  recovered  Judgment,  which  was  re- 
versed on  appeal,  plaintiff  may  be  allowed, 
on  motion,  to  amend  his  complaint  so  that 
the  amount  claimed  for  goods  sold  after 
the  making  of  the  guarantee  is  Increased 
to  $1,200:  Manhattan  Rolling  Mill  t. 
Dellon,  63  Misc.  48;  116  N.  Y.  Supp.  5S3. 

1.  Laches. —  The  granting  of  an 
order  for  leave  to  serve  an  amended  com- 
plaint, and  the  costs  imposed  thereon,  is 
a  matter  of  discretion  with  the  special 
term:  though  it  appear  from  the  com- 
plaint that  the  offense  was  committed 
three  years  before  suit  brought,  the 
court  is  not  bound  to  deny  the  motion 
for  leave  to  serve  an  amended  complaint 
because  of  laches;  People  v.  Munn,  131 
App.  Div.  341;  115  N.  Y.  Supp.  803. 

m.  Mechanic's  lien. — In  an  action  by 
a  contractor  against  the  owner  to  fore- 
close a  mechanic's  Hen,  a  motion  by  the 
plaintiff  at  the  end  of  the  trial  to  amend 
the  complaint  so  as  to  allege  a  substantial 
compliance  with  the  contract  and  a  waiver 
by  the  owner,  should  be  denied:  Fraenkel 
v.  Friedman,  58  Misc.  451;  111  N.  Y.  Supp. 
436. 

n.  In  an  action  for  foreclosure  of  a 
mechanic's  lien  it  Is  discretionary  vrith 
the  court  to  permit  an  amendment  of  the 
pleading  to  conform  to  the  proof:  Uvalde 
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A.  Paving  Co.  v.  City  of  New  .York,  191 
N.  Y.  244;  rev'g  113  App.  Div.  916. 

a.  M<^tgage. — Where  it  has  been 
judicially  determined  that  a  plaintiff  seek- 
ing to  enjoin  the  foreclosure  of  a  mort- 
gage has  neither  alleged  nor  proven  pay- 
ment and  is  not  entitled  to  affirmative  re- 
lief restraining  the  sale  of  the  premises, 
the  complaint  will  be  dismissed  if  the 
plaintiff  fails  to  comply  with  the  terms 
imposed  on  the  granting  of  leave  to 
amend:  House  v.  Carr,  125  App.  Div.  89; 
109  N.  Y.  Supp.  245. 

b.  Motion  to  dismiss. — Under  S  547, 
added  by  chap.  166  of  1908,  the  suffi- 
ciency of  the  complaint  may  be  tested  by 
a  motion  to  dismiss  after  issue  Joined, 
made  at  special  term  In  advance  ot  the 
trial;  it  seems,  that  where  in  answer  to 
a  motion  to  dismiss  under  §  547  plaintiff 
makes  a  counter  motion  for  leave  to  amend 
returnable  at  the  same  thne  and  place, 
the  court  in  granting  the  amendment  may 
make  it  a  condition  that  the  defendant  be 
deemed  to  have  moved  to  dismiss  the 
complaint  as  amended;  on  the  granting  of 
a  motion  under  )f  547  to  dismiss  a  com- 
plaint, the  defendant  should  not  be  given 
an  additional  allowance  where  the  plain- 
tiff sued  to  recover  for  valuable  services 
rendered  to  the  defendant  and  others,  and 
his  efforts  to  secure  compensation  have 
been  fruitless:  Jones  v.  Gould.  130  App. 
Div.  451;  114  N.  Y.  Supp.  956. 

c.  Name. — In  an  action  where  the 
plaintiff's  name  was  "  David  "  but  he  was 
inadvertently  designated  in  all  the  papers 
"  Louis,"  the  error  may  be  corrected  upon 
motion  where  it  does  not  appear  that  the 
defendant  will  be  prejudiced  thereby: 
Tim  V.  Berrick,  56  Misc.  351;  107  N.  Y. 
Supp.  665. 

(].  An  error  in  spelling  the  Christian 
name  of  a  defendant  named  "  Edmund," 
but  erroneously  spelled  "  Edmond,"  may 
be  corrected  upon  motion:  Hlrsch  v.  Cam- 
man,  56  Misc.  349;  106  N.  Y.  Supp.  814. 

e.  When  in  a  proceeding  under 
§  2323a  a  committee  of  the  estate  makes 
demand  for  the  payment  of  a  sum  of 
money  on  deposit  In  a  savings  bank, 
which  is  refused  on  the  ground  that  the 
incompetent's  name  was  improperly 
spelled,  the  court  has  power  to  make  an 
order  correcting  the  name:  Sporza  v.  Ger- 
man Savings  Bank.  192  N.  Y.  8;  aff'g  119 
App.  Div.  172;  104  N.  Y.  Supp.  260. 

f.  Xegligence. — Where  the  ground 
of  a  reversal  is  such  that  recovery  can- 
not be  had  on  the  original  allegation  of 
negligence,  an  amendment  setting  up  a 
new  allegation  of  negligence  should  be 
conditioned  on  the  payment  of  all  costs 
after  service  of  the  answer:  Woolsey  v. 
Brooklyn  Heights  Railroad  Co.,  129 
App.  Div.  410;  113  N.  Y.  Supp.  245. 

IT-  Under  S  723  a  complaint  which 
alleges  in  substance  that  the  plaintiff 
while  carefully  operating  the  car  of  one 


railroad  was  Injured  by  a  collision 
caused  by  certain  specific  acts  of  negli- 
gence of  another  railroad,  may  be 
amended  at  trial  so  as  to  state  the 
negligent  acts  more  fully:  Powell  v.  Co- 
hoes  Railway  Co.,  136  App.  Div.  204; 
120  N.  Y.  Supp.  336. 

h.  New  cause  of  action. — On  a  refer- 
ence to  hear  and  determine,  the  referee 
has  no  power  to  grant  an  amendment  to 
the  complaint  setting  up  a  new  cause  of 
action:  Kelly  v.  St.  Michael's  Roman 
Catholic  Church,  148  App.  Div.   767. 

i.  It  is  error  to  permit  a  complaint 
to  be  amended  at  trial  over  defendant's 
objection  so  as  to  Introduce  a  new 
cause  of  action:  Mandy  v.  Schleicher 
Co.,  142  App.  Div.  23;  126  N.  Y.  Supp. 
571. 

j.  Amendment  of  complaint  chang- 
ing cause  of  action:  Myers  v.  Brown, 
142  App.  Div.  658;  127  N.  Y.  Supp. 
374.;  1  Brad.  P.  and  P.  319. 

k.  An  amendment  to  a  complaint 
may  be  allowed  under  §  723  where  it 
does  not  set  up  a  new  cause  of  action, 
so  that  a  recovery  on  the  original  com- 
plaint would  bar  a  recovery  under  the 
amended  complaint:  Gropp  v.  Great  At- 
lantic &  Pacific  Tea  Co.,  141  App.  Div. 
372;   126  N.  Y.  Supp.   211. 

1.  New  Matter. — When  amendment 
of  apswer  at  trial  setting  out  new  mat- 
ter not  restricted  to  former  counter- 
claim: Van  Fleet  v.  New  Bra  Construc- 
tion Co..  142  App.  Div.  517;  127  N.  Y. 
Supp.   19. 

m.  New  party. — An  amendment  to  a 
complaint  intended  merely  to  identify 
the  plaintiff  brings  in  no  new  party  and 
is  properly  allowed:  Ivy  Courts  Realty 
Co.  V.  Barker,  71  Misc.  460;  128  N.  Y. 
Supp.  715. 

n.  Notice  of  appeal. — ^The  court,  as  a 
matter  of  course,  will  grant  leave  to 
correct  a  notice  of  appeal  containing  a 
slight  misdescription  of  the  order  ap- 
pealed from,  if  it  be  plain  that  there 
was  an  intention  to  appeal  from  the 
judgment  and  order  upon  which  it  was 
entered:  Monaco  v.  Lange,  146  App. 
Div.   18. 

o.  The  special  term  has  no  power  to 
amend  a  notice  of  appeal  from  an  order 
or  Judgment  of  the  appellate  division;  a 
motion  for  that  purpose  must  be  made 
to  the  court  of  appeals  or  in  the  appel- 
late division:  Waldo  v.  Schmidt,  139 
App.  Div.  589;  124  N.  Y.  Supp.  189. 

p.  Nuisance — When  the  complaint  in 
an  action  to  abate  a  nuisance,  consisting 
of  structures  encroaching  on  a  city 
street,  seeks  only  the  removal  of  so  much 
of  the  encroachment  as  extends  beyond 
the  stoop  line,  the  court  at  the  close  of 
the  trial  should  not  permit  an  amendment 
so  as  to  include  structures  within  the 
stoop  line  among  those  sought  to  be  re- 
moved; such  amendment  in  effect  incor- 
iporates  a  new  cause  of  action:  City  of 
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New  York   v.   Knickerbocker  Trust  Co. 
121  App.  Div.  740;  106  N.  Y.  Supp.  506. 

a.  Objection. — It  is  not  a  fatal  ob- 
jection to  an  amendment  that  the  com- 
plaint will  give  two  apparently  inconsist- 
ent statements  of  the  transaction  upon 
which  the  cause  of  action  rests,  especially 
when  it  is  not  possible  to  forecast  what 
the  evidence  will  show  and  which  version 
will  be  accepted  by  the  jury:  Shirley  v. 
Bernheim,  123  App.  Div.  428;  107  N.  Y. 
Supp.  946. 

b.  Parties. — The  provisions  of  §  723 
pertain  to  actions  at  law  and  to  equity 
actions;  the  court  may  direct  any  person 
who  could  have  been  joined  as  a  party  to 
be  brought  in,  provided  a  satisfactory  rea- 
son is  given,  except  in  cases  where  the 
rights  of  parties  have  been  changed  after 
the  bringing  of  the  action  by  subsequent 
transactions,  in  which  case  the  provisions 
as  to  supplemental  amendments  and 
pleadings  apply:  Gittleman  v.  Feltman, 
191  N.  Y.  205;  aff'g  122  App.  Div.  385; 
106  N.  Y.  Supp.  839. 

c.  Partition. — In  an  action  of  parti- 
tion the  court  may  under  §  723  direct 
that  persons  not  necessary  parties  to  the 
action  be  brought  in  as  parties,  on  the 
motion  of  one  of  the  defendants,  in  order 
that  conflicting  claims  to  the  property 
may  be  determined:  Johnsoii  v.  Aleshire, 
130  App.  Div.  178;  114  N.  Y.  Supp.  398. 

d.  Pleadings. — On  a  motion  for  judg- 
ment on  the  pleadings  after  issue  joined 
made  under  $647  the  sufficiency  of  the 
pleadings  may  be  tested  as  upon  a 
demurrer,  and  the  party  whose  plead- 
ing Is  found  to  be  insufficient  may  be 
permitted  to  amend  upon  proper  terms: 
Schleissner  y.  Qoldstlcker,  135  App.  Div. 
435;    120  N.  Y.  Supp.  333. 

e.  Promissory  note. — A  demurrer 
does  not  lie  to  a  complaint  in  an  action 
upon  a  promissory  note  merely  because 
the  copies  served  upon  the  defendant 
by  a  clerical  error  misstated  the  year 
in  which  the  note  was  made,  if  the  or- 
iginal oomnlaint  stated  the  proper  date: 
Hall  V.  Marvin,  142  App.  Div.  75;  126 
N.  Y.  Supp.  206. 

f.  Referee. — A  referee  appointed  to 
try  an  issue  of  fact  or  law  has  the  same 
power  as  the  court  to  permit  an  amend- 
ment of  a  pleading  at  trial,  if  it  do  not 
substantially  change  the  claim  or  de- 
fense: People  ex  rel.  Albion  Cider  & 
Vinegar  Co.,  133  App.  Div.  865;  118  N. 
Y.  Supp.  15. 

g.  Receiver. — ^Where,  after  both  par- 
ties to  an  action  have  introduced  their 
evidence,  it  is  discovered  that,  at  the  time 
of  the  commencement  of  the  action,  the 
cause  of  action  was  vested  in  a  receiver 
of  the  plaintiff's  property  duly  appointed 
in  proceedings  supplementary  to  execu- 
tion, and  this  fact  was  not  set  up  by  the 
defendant  in  his  answer,  and  the  receiver- 
ship has  since  been  discharged  and  the 


order  appointing  the  receiver  duly  can- 
celed, the  defendant  should  not  be  per- 
mitted to  amend  his  answer  and  interpose 
such  defense:  Calvert  v.  Thurston,  58 
Misc.  347;  109  N.  Y.  Supp.  567. 

h.  Residence — The  county  court  hav- 
ing jurisdiction  of  an  action  to  recover 
money  only  when  the  defendant  resides 
in  the  county,  the  complaint,  in  order  to 
state  a  cause  of  action,  must  allege  that 
the  defendant  is  a  resident;  but  when  the 
defendant  was  served  in  the  county  and 
is  in  fact  a  resident  thereof,  the  court 
obtains  jurisdiction  to  allow  an  amend- 
ment curing  the  failure  to  allege  resi- 
dence: Henneke  v.  Schmidt,  121  App.  Div. 
516;  106  N.  Y.  Supp.  138. 

i.  Second  amendment. — ^Where  upon 
the  first  trial  an  amendment  has  been 
allowed  to  conform  the  pleadings  to  the 
proof,  an  ivaendment  upon  the  second 
trial  for  the  same  purpose  by  changing 
the  pleading  back  to  its  original  form 
will  not  be  permitted:  Reiss  v.  Joline, 
69  Misc.  349;   125  N.  Y.  Supp.  765. 

j.  Services. — Where  it  appears  upon 
the  trial  of  an  action  brought  by  plaintiff, 
as  administrator,  to  recover  the  value  of 
services  rendered  by  his  deceased  daugh- 
ter, that  she  was  a  minor  at  the  time  the 
services  were  rendered,  an  amendment  of 
the  complaint  virtually  allowing  him  to 
prosecute  the  action  also  in  his  Individual 
capacity,  is  not  authorized  by  §  723,  since 
such  amendment  "  changes  substantially  " 
the  cause  of  action:  Doyle  v.  Carney,  190 
N.  Y.  386  rev'g  115  App.  Div.  921;  aff'd 
191  N.  Y.  513. 

k.  Sever  causes. — Where  two  causes 
of  action  have  been  improperly  joined 
in  one  complaint  and  defendant  has  in- 
terposed a  demurrer,  the  court  cannot 
before  the  decision  of  the  demurrer, 
permit  the  plaintiff  to  sever  the  actions 
and  serve  an  amended  complaint,  even 
though  his  time  to  amend  as  of  course 
had  not  expired:  Neun  v.  Bacon  Co., 
137  App.  Div.  397;  121  N.  Y.  Supp.  718. 

1  Specific  performance. — ^Where  the 
judgment  in  an  action  by  a  vendee  for 
specific  performance  has  been  reversed, 
the  plaintiff  should  be  allowed  to  amend 
to  set  out  the  true  ground  of  objection, 
conditioned  on  the  payment  of  all  costs 
and  disbursements,  and  ten  dollars  costs 
of  motion:  Rosenberg  v.  Feiering,  124 
App.  Div.  522;  108  N.  Y.  Supp.  941. 

m.  Sul>8titate  defendants. — A  plain- 
tiff, suing  on  a  policy  of  fire  Insurance 
in  compliance  with  a  provision  thereof, 
brought  his  action  against  an  indi- 
vidual as  attorney  in  fact  of  a  certain 
association  of  underwriters;  he  has  a 
right  after  judgment,  on  disooveringr 
that  only  certain  of  the  underwriters 
underwrote  his  policy,  to  substitute  the 
names  of  the  individuals  who  under- 
wrote his  policy  in  place  of  the  name  of 
the  association;  parties  may  not  be  sub- 
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stituted  and€r  §  723,  but  the  name  of 
a  defendant  may  be  corrected:  Becker 
V.  Woodcock,  136  App.  Dlv.  589;  121 
N.  Y.  Supp.  71. 

a.  Sabstitntioik  of  parties. — The  court 
has  no  power  under  §  723  to  amend  a 
complaint  by  substituting  a  new  defend- 
ant in  place  of  the  one  sued:  Fassy  y. 
Jacobs,  71  Misc.  145;  127  N.  Y.  Supp. 
1062. 

b.  Under  §  723  a  complaint  cannot 
be  amended  by  substituting  a  new  plain- 
tiff in  place  of  the  one  by  whom  the 
action  was  brought:  Concrete  Pub.  Co. 
V.  Reed.  70  Misc.  22;  126  X.  Y.  Supp. 
653. 

c.  Sufficiency. — A  pleading  cannot  be 
conformed  to  the  proof,  where  objection 
is  taken  in  due  time  to  the  sufficiency  of 
tbe  pleading,  or  to  the  admission  of  evi- 
dence necessary  to  a  recovery  made  on 
the  ground  that  it  is  inadmissible  under 
the  pleading:  Audley  v.  Townsend,  126 
App.  Div.  431;  110  N.  Y.  Supp.  575. 

d.  Statute  of  limitations — An  admin- 
istratrix who  brought  an  action  in  her 
representative  capacity,  will  not,  to 
meet  the  requirements  of  the  statute, 
be  allowed  to  amend  the  summons  and 
complaint  so  as  to  change  the  action  to 
one  in  her  own  name  as  consort,  after 
the  statute  of  limitations  has  run: 
Bowen  v.  Phoenix  Bridge  Co.,  134  App. 
Div.  22;  118  N.  Y.  Supp.  93. 

e  Where  a  complaint  states  two 
separate  causes  of  action,  to  one  of 
which  the  defendant  has  interposed  the 
statute  of  frauds  as  a  defense,  it  Is 
error  to  permit  an  amendment  of  the 
complaint,  at  the  trial,  so  as  to  con- 
solidate the  two  causes  of  action  in  one. 


upon  a  claim  that  both  arise  out  of  the 
same  entire  contract,  where  defendant 
claims  surprise:  Th6mpson  v.  Benowlts» 
63  Misc.   350;    117  N.  Y.  Supp.  164. 

f.  Although  an  amended  complaint, 
served  by  leave  of  the  court  after  a  de- 
murrer to  the  original  complaint  has  been 
sustained,  supersedes  the  original  com- 
plaint as  a  pleading,  the  original  com- 
plaint is,  nevertheless,  admissible  in  evi- 
dence against  the  pleader:  Keller  v.  Mor- 
ton, 63  Misc.  340;  117  N.  Y.  Supp.  200. 

g.  Where  the  statute  of  limitations 
is  insufficiently  pleaded,  the  defendant's 
motion  to  amend  his  answer  should  be 
granted,  where  the  plaintiff  has  not 
been  misled:  Swing  v.  Engle,  143  App. 
Div.  181;  127  N.  Y.  Supp.  322;  1  Brad. 
P.  and  P.  431. 

h.  Statute  of  frauds. — ^When  the 
court  should  allow  the  defendant  to 
amend  by  setting  up  the  statute  of 
frauds:  Sheingold  v.  Baer,  145  App. 
Div.  493. 

i.  Venue. — Amendment  of  complaint 
at  trial  to  change  date  of  sale;  defend- 
ant should  be  allowed  to  amend  his  an- 
swer and  move  for  change  of  venue 
without  costs:  Danzig  v.  Baroody,  140 
App.  Div.  542;  125  N.  Y.  Supp.  797. 

j.  Wrongful  discharge. — ^Where  no 
surprise  is  alleged,  it  is  the  duty  of  the 
court  to  conform  the  pleadings  to  the 
proof,  and  as  evidence  was  introduced 
sufficient  to  allow  a  recovery  for  a  wrong- 
ful discharge,  if  not  for  wages,  it  was 
error  for  the  court  to  refuse  to  amend  the 
complaint:  Cullen  v.  Battle  Island  Paper 
Co.,  124  App.  Div.  113;  108  N.  Y.  Supp. 
921. 


§  724.    Relief  against  omissions,  etc.;  annendnnents  to  conform 
proceedings. 


See  §  1212,  Judgment  by  default  in  certain  cases. 


k.  Appear. — Motion  to  open  a  Judg- 
ment taken  by  default  denied  because  of 
the  unexcused  failure  of  the  defendant  to 
appear  at  trial  after  notice  that  the  case 
had  been  many  days  ui)on  the  special 
calendar  marked  for  trial,  etc.:  Carruth 
V.  Rosenthal,  124  App.  Div.  670;  109  N.  T. 
Supp.  337. 

].  Application. — §§  723  and  724  are 
applicable  to  proceedings  under  the 
General  Condemnation  Law:  Maxson  v. 
Gale,  142  App.  Div.  335;  126  N.  Y. 
Supp  967. 

m.  Costs — Where,  on  defendant's  mo- 
tion, an  order  is  made  and  entered  open- 
ing his  default  and  requiring  him  to  de- 
posit the  amount  of  the  Judgment  in 
court  on  or  before  a  certain  date  and  pay 
ten  dollars  costs,  a  subsequent  order,  en- 
tered on  plaintiff's  motion  without  notice 
to  defendant,  requiring  the  costs  also  to 


be  paid  before  said  date,  is  erroneous: 
Richman  v.  Bonewur,  56  Misc.  609;  107 
N.  Y.  Supp.  675. 

n.  Default. — Where  one,  not  being 
represented  in  the  proceeding,  has  been 
adjudged  a  lunatic,  he  has  an  absolute 
right  to  a  rehearing,  and  an  imposition 
of  the  payment  of  costs  to  date  as  a  con- 
dition for  opening  the  "  default,"  is  an 
abuse  of  the  discretion  of  the  court:  Mat- 
ter of  Hammond,  125  App.  Div.  865;  110 
N.  Y.  Supp.  643. 

o.  Defense. — Upon  a  motion  by  de- 
fendants to  open  their  default,  the  facts 
upon  which  they  rely  as  a  defense  should 
be  stated  in  the  moving  papers:  Dana  v. 
Thaw,  56  Misc.  612;  107  N.  Y.  Supp.  870. 

p.  Discretion. — ^Where  the  attorneys 
for  the  parties  to  an  action  agree  that 
Judgment  shall  be  taken  by  default  and 
that  defendant  may  have  an  opportunity 
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to  apply  to  open  the  default,  there  is  no 
reason  why  the  default  should  not  be 
opened,  as  the  granting  of  such  an  order 
is  in  the  discretion  of  the  court:  Union 
Stores  Corporation  v.  Haight,  126  App. 
Div.  291;  110  N.  Y.  Supp.  423. 

a.  Divorce. — §  724  permitting  the 
court  to  relieve  a  party  from  a  judg- 
ment taken  by  mistake,  inadvertence, 
surprise  or  excusable  neglect  and  im- 
pose such  terms  "  as  justice  requires," 
has  no  application  in  an  action  for  di- 
vorce: Fox  V.  Fox.  143  App.  Div.  483; 
127  N.  Y.  Supp.   989. 

b.  Excuse  default. — Where  after  a 
case  on  the  day  calendar  has  been  called 
and  marked  ready  by  the  plaintiff,  and 
has  been  passed  several  times  because  of 
the  plaintiff's  failure  to  procure  counsel 
to  try  the  case,  and  the  plaintiff,  when 
notified  by  his  attorney  that  the  case 
would  soon  be  ready,  and  that  he  should 
attend  at  court,  refused  to  do  so,  stating 
that  he  would  prefer  to  have  the  case  dis- 
missed and  reopen  it,  it  is  an  abuse  of 
discretion  to  excuse  the  default  and 
vacate  a  judgment  thereon  entered;  the 
court  has  not  unlimited  discretion  to  ex- 
cuse defaults,  but  should  only  do  so  whea 
taken  by  mistake,  inadvertence,  surprise 
or  excusable  neglect,  as  provided  by 
I  724:  Prager  v.  Beardsley,  133  App.  Div. 
592;  118  N.  Y.  Supp.  232. 

c.  Federal  court. — A  state  court  can 
not  change  the  decree  of  a  Federal  court 
to  accord  with  the  opinion  handed 
down:  Buchholz-Hill  Trans.  Co.  v.  Bax- 
ter, 142  App.  Div.  25;  126  N.  Y.  Supp. 
514. 

d.  Pinal  Judgment. — Where  the  de- 
cision of  the  court  in  an  action  for  di- 
vorce found  the  date  of  the  marriage 
and  that  plaintiff  was  entitled  to  cus- 
tody of  her  child,  but  through  error  the 
date  was  misstated  and  no  provision 
with  regard  to  the  child  was  entered 
in  the  interlocutory  judgment,  the  court 
has  power  to  correct  the  final  judg- 
ment: Martin  v.  Martin,  138  App.  Div. 
758;   123  N.  Y.  Supp.   509. 

e.  Foreign  defendant. — A  failure  to 
obtain  jurisdiction  of  a  foreign  defend- 
ant may  be  waived,  as  where  a  defend- 
ant moves  to  open  a  judgment  taken 
against  it  by  default  and  accepts  an 
order  to  that  effect,  not  granted  as  a 
matter  of  right  but  as  a  favor,  and  com- 
plies with  the  conditions  of  the  order, 
requiring  It  to  interpose  an  answer;  it 
will  not  be  allowed  to  set  forth  lack  of 
jurisdiction  on  the  ground  that  service 
was  made  upon  the  Superintendent  of 
Insurance  after  his  authority  has  been 
revoked:  Tierney  v.  Helvetia  Swiss 
Fire  Ins.  Co.,  138  App.  Div.  469;  122 
N.  Y.  Supp.  869. 

f.  Judgment. — ^The  court  may  cor- 
rect a  judgment  by  striking  out  the 
words  "  on  the  merits "  and  is  not  de- 


prived of  this  power  by  failure  to  move 
therefor  wltliln  two  years  after  the  filing 
of  the  judgment-roll:  Clark  v.  Scoviii, 
198  X.  Y.  279:  rev'g  133  App.  Div.  821; 
lis  X.   Y.  Supp.  235. 

g.  Where  the  only  error  in  awarding 
judgment  to  plaintiff  was  in  failing  to 
give  defendant  a  credit  due  him,  the 
judgment  will  be  allowed  to  stand  on 
condition  that  the  plaintiff  deduct  the 
value  of  the  claim:  Whitlock  v.  Child- 
wold  Park  Hotel  Co.,  139  App.  Div. 
351;    12*^  N.  Y.  Supp.  1084. 

h.  Judgment  rolls. — Where  plaintiffs 
refuse  to  settle  a  statement  as  to  the  con- 
tents of  certain  judgment  rolls  used  by 
them  in  opposition  to  a  motion  to  vacate 
a  judgment  and  compel  the  defendant  on 
appeal  to  print  the  judgment  rolls  in  full, 
the  court,  in  order  to  emphasize  its  dis- 
approval, may  impose  the  cost  of  printing 
the  record  upon  the  plaintiffs:  Holl  v. 
Builders  Construction  Co.,  127  App.  Div. 
727;  111  N.  Y.  Supp.  876. 

i.  Jurisdiction. — The  supreme  court 
always  has  jurisdiction  to  correct  its 
own  judgments,  if  a  proper  case  for 
such  action  be  made  out:  Jones  v.  Gould 
Xo.   1,    145  App.  Div.  271. 

j.  Laches. — A  judgment  of  divorce 
will  not  be  set  aside  upon  the  motion  of 
the  defendant,  who  agreed  she  would 
allow  the  divorce  and  make  no  defense 
upon  an  agreement  to  pay  a  sum  of 
money;  plaintiff's  unexcused  delay  of 
five  years  is  such  laches  as  would  de- 
feat her  action:  Whittley  v.  Whittley, 
60  Misc.  201;  111  N.  Y.  Supp.  1078. 

k.  Mistake. — The  opening  of  a  judg- 
ment taken  by  default  is  in  the  discre- 
tion of  the  court,  and  the  moving  party 
must  show  that  the  judgment  was  taken 
through  his  mistake »  as  required  by 
§724:  Warth  v.  Moore  Blind  Stitcher  & 
Overseamer  Co.,  125  App.  Div.  211;  109 
N.  Y.  Supp.  116. 

1.  No  condition. — Where  an  unop- 
posed motion,  to  place  a  cause  on  the 
short  cause  calendar  is  granted,  but  no 
copy  of  the  order  is  served  on  the  at- 
torney of  the  opposite  party,  and  later 
a  judgment  is  taken  by  default,  a  mo- 
tion to  open  the  default  will  be  granted 
without  conditions:  Donegan  &  Swift  v. 
Patterson,  125  App.  Div.  750;  110 
N.  Y.  Supp.  98. 

m.  Notice  of  appeal. — ^The  special 
term  has  no  power  to  amend  a  notice 
of  appeal  from  an  order  or  judgment  of 
the  appellate  division;  a  motion  for  that 
purpose  must  be  made  to  the  court  of 
appeals  or  in  the  appellate  division 
Waldo  V.  Schmidt,  139  App.  Div.  589; 
124  X.  Y.  Supp.  189. 

n.  Opening  default. — On  an  applica- 
tion for  an  inquest  after  the  defendant's 
default  in  pleading,  the  court  is  without 
power  to  allow  the  defendant  to  serve  an 
answer  within  ten  days  if  there  has  been 
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no  notice  of  motion  to  open  the  default 
and  there  are  no  affidavits  stating  facts 
upon  which  such  order  could  he  made, 
and  the  plaintiff  has  not  waived  his  right 
to  a  formal  motion:  Slade  v.  Delaware  & 
Hudson  Co.,  122  App.  Div.  338;  106  N.  Y. 
Supp.  887. 

a.  Removal  of  papers. — Attorneys 
have  no  right  to  remove  papers  from 
the  court  files,  even  with  consent  of  the 
clerk  and  where  a  verified  bill  of  par- 
ticulars of  the  answer  and  counterclaim 
was  included  in  the  judgment  roll  filed 
with  the  clerk  of  the  court  by  defend- 
ant's attorney  and  afterwards  removed 
by  him  with  consent  of  clerk,  they  will 
be  compelled  to  replace  it:  Steiger  v. 
London,  138  App.  Div.  246;  122  N.  Y. 
Snpp.   1028. 


b.  Sickness. — A  judgme^t  by  default 
will  be  opened  on  the  ground  that  an 
adjournment  should  have  been  allowed, 
because  of  defendant's  sickness:  Irish 
Industrial,  etc.  Co.  v.  Sheridan,  121 
App.  Div.  922. 

c.  Strike  out. — ^Where  a  trial  justice 
by  palpable  Inadvertence  has  found  a 
fact,  which  is  neither  proven  nor  ad- 
mitted by  the  pleadings,  he  may,  upon 
notice,  strike  out  the  finding  after  judg- 
ment: Swing  V.  Wanamaker,  139  App. 
Div.  627;   124  N.  Y.  Supp.   231. 

d.  Verdict- — The  court  has  power  to 
correct  an  error  made  in  the  entry  of 
a  verdict  in  the  minutes:  Wirt  v.  Reid, 
138  App.  Div.  760;  123  N.  Y.  Supp. 
706. 


§  729.    Certain  bonds,  etc.,  when  sufficient. 


e.  Uen. — ^Neither  the  Public  Officers 
Law  nor  the  code  of  civil  procedure  vali- 
date or  create  a  statutory  lien;  and  In  an 
action  against  the  receiver  of  taxes  of  the 
dty  of  Mount  Vernon,   it  was  held  the 


bond  was  not  a  lien  on  real  estate,  as  it 
did  not  conform  to  §  44  of  the  charter: 
City  of  Mount  Vernon  v.  Brett,  193  N.  Y. 
276;  rev'g  115  App.  Div.  882. 


§  730.    Amending  defects  in  bonds. 


f.  Defective  nndertaldng — The  court 
may  allow  a  proper  undertaking  to  be 
substituted  in  place  of  one  defective  in 
fixing  the  liability  of  sureties  at  too  small 


a  sum,  and  when  filed  the  defect  is  cured: 
Matter  of  Fen,  128  App.  Div.  10;  112 
N.  Y.  Supp.  431. 


§  731.    Tender  after  suit. 

g.  Uen. — Although  the  tender  of  a 
debt  discharges  the  creditor's  Hen  on 
security,  and  renders  him  liable  for  con- 
version if  he  retains  it,  the  debt  itself  is 
not  discharged  by  a  tender  refused: 
Reusens  v.  Arkenburg,  135  App.  Div. 
75;   119  N.  Y.  Supp.  821. 

h.  A  tender  made  after  suit  Is 
brought,  which  Is  not  accepted  by  plain- 
tiff, and  the  money  is  not  paid  into  court, 
does  not  avail  defendant:  Weyand  v.  Park 
Terrace  Co.,  135  App.  Div.  821;  120  N. 
Y.  Supp.  192. 

j.  Tender. — Where,  in  an  action 
upon  a  contract,  the  defendant  sets  up 


as  a  defense  a  composition  agreement 
and  tender  of  performance  under  it, 
such  tender  need  not  be  kept  good 
where  it  was  refused  at  the  time  It  was 
made:  Rosenzwelg  v.  Kallchman,  56 
Misc.  345;    106  N.  Y.  Supp.  860. 

j.  In  an  action  on  contract  a  de- 
fendant may  tender  a  sum  less  than  the 
amount  demanded,  and  pay  the  same  Into 
court,  and  may  defend  as  to  any  further 
amount  on  any  ground  consistent  with  the 
admission  of  the  original  contract  or 
cause  of  action:  Heller  v.  Katz,  62  Misc. 
266;  114  N.  Y.  Supp.  806. 


§  732.    Amount  to  be  paid  into  court. 


k.  By  tenant. — ^Tbere  is  no  authority 
of  law  authorizing  a  tenant  to  pay 
money  Into  court  to  cover  rent  accru- 
ing     during      summary      proceedings: 


People  ex  rel.  Terwilllger  v.  Chamber- 
lain, 140  App.  Div.  503;  125  N.  Y.  Supp. 
562. 


§  733.    Effect  of  sufficient  tender. 


].  Costs. — ^Where  defendant  tenders 
and  pays  into  court  a  sum  less  than  the 
amount  claimed,  it  is  a  conclusive  admis- 
sion of  the  liability  to  that  extent,  and 
the  title  to  said  sum  Is  in  the  plaintiff 
even  though  the  defendant  Is  successful 


on  the  trial,  but  if  the  plaintiff  does  not 
recover  more  than  the  amount  tendered 
he  Is  liable  for  costs  after  the  time  of  the 
tender:  Heller  v.  Katz,  62  Misc.  266;  114 
N.  Y.  Supp.  806. 


§§  737,  744-a] 
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§  737.    Effect  of  refusal  of  offer. 

a.  Costs. — ^A  mere  verbal  statement 
of  a  judge  at  the  close  of  a  triaU  that 
plaintiff  is  entitled  to  costs  against  exec- 
utors, is  of  no  avail,  unless  followed  by  a 


formal  order,  for  a  direction  of  a  court  or 
judge  must  be  in  writing:  Cornwell  7. 
Sheldon.  134  App.  Div.  58;  118  N.  Y. 
Supp.  707. 


§  738.    Defendant's  offer  to  compronrNse;  proceedings  thereon. 


b.   Mechanic's    lien. — §    738    has    no 
application    to    suits    to    foreclose    me- 


chanic's liens:  Ball  v.  Doherty,  144  App. 
Div.   277. 


§  740.    Offer  and  acceptance,  by  whom  subscribed. 


c.  Offer  of  JudfiTtnent. — As  by  virtue 
of  §  20  of  the  Municipal  Court  Act  the 
provisions  of  the  code  of  civil  procedure 
shall  apply  to  the  municipal  court  "  as  far 
as  the  same  can  be  made  applicable," 
an  attorney  making  a  written  offer  of 


judgment  in  that  court  must  annex 
thereto  an  affidavit  stating  that  he  Is  duly 
authorized  to  make  the  offer  as  required 
by  §  740:  Miller  v.  Allen,  131  App.  Div. 
172;  115  N.  Y.  Supp.  253. 


§  743.    Party  bringing  nnoney  into  court  is  discharged. 


d.  Foreclosure. — When,  in  an  action 
of  foreclosure*  the  defendant,  after  ten- 
dering before  suit  installments,  due  on 
the  mortgage,  pays  the  same  into  court 
to   perfect  the   defense   of   tender,   the 


money  belongs  to  the  plaintiff  in  any 
event,  and  he  is  entitled  to  withdraw 
it  from  the  custody  of  the  court:  Bieber 
V.  Goldberg,  120  App.  Div.  457;  104 
N.  Y.  Supp.  1080. 


§  744.    Connptrolier  of  New  York  to  supervise  court  funds. 

Part  now  §  240,  subd.  21,  County  Law,  chap.  16  of  1909,  viz.: 

§  240,  subd.  21.  The  fees  of  a  county  clerk  or  of  the  clerk  of  any  court  of 
record  for  making  and  certifying  a  copy  or  copies  of  any  record,  document  or  paper, 
when  ordered  so  to  do  by  the  state  comptroller,  pursuant  to  section  four  of  the  state 
finance  law,  shall  be  a  charge  upon  the  county  where  such  records,  documents  or 
papers  are  recorded  or  filed.  This  subdivision  shall  also  apply  to  the  county  of 
New  York. 

Part  relating  to  duty  of  comptroller  consolidated  in  §  4,  subd.  S,  State  Finance 
Law,  chap.  58  of  1909. 


§  744-a.  Comptroller  may  examine  books  of  banks,  etc.;  transfer 
of  money,  etc.,  to  county  treasurers. 

The  comptroller  may  examine  the  books,  accounts  and  vouchers  of  every 
bank  and  trust  company  in  the  state,  in  anywise  relating  to  moneys  and 
securities  paid  into  court,  under  an  order  of  any  court  of  record;  and 
where  the  same  has  not  been  paid  to  the  chamberlain  of  the  city  of  Ne^ 
York  or  to  any  county  treasurer  of  the  state,  the  comptroller  upon  an 
application  duly  made  shall  be  entitled  to  an  order  directing  the  payment 
and  transfer  of  all  such  money  and  securities,  from  any  of  such  banks  and 
trust  companies,  to  the  treasurer  of  the  proper  county,  and  in  the  city  of 
New  York  to  the  city  chamberlain. 

Added  by  chap.  182  of  1908. 
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a.  Notice. — ^Under  §  744a  the  comp- 
troller of  the  state  is  not  required  to 
Sive  notice  to  persons  beneficially  inter- 
re^  red  in  the  funds  to  be  paid  over,  of 
an    application    for   an   order   directing 


(he  payment  and  transfer  of  money  and 
securities  held  by  a  bank  or  trust  com- 
pany, under  an  order  of  the  court,  to 
the  chamberlain  of  the  city  of  New 
York:  Matter  of  Walsh,  204  N.  Y.  276. 


§  745.    Money  and  securities  to  be  paid  or  transferred  to  county 
treasurer,  and  securities  taken  in  his  name. 

All  moneys  and  securities  paid,  transferred,  or  deposited  into  court,  must 

be  paid  or  transferred,  either  directly  or  by  the  officer  who  is  required  by 

law  first  to  receive  it,  to  the  county  treasurer  of  the  county,  where  the 

action  is  triable,  or  to  such  other  oooiitj  treaBurer  as  the  court  specially 

directs.    Where  money  is  paid,  or  a  security  is  delivered  to  an  officer,  other 

than  the  county  treasurer,  he  must  pay  or  transfer  it  to  the  county  treasurer 

within  two  days  after  he  receives  it.     In  the  city  of  New  York  he  must 

pay  it  to  the  chamberlain  within  two  days  after  he  receives  it.     A  bond, 

mortgage  or  other  security,  or  a  certificate  or  transfer  of  stock,  taken  upon 

the  investment  of  money  paid  into  court,  must  be  taken  to  the  county 

treasurer  of  the  county  where  the  fund  belongs,  in  his  name  of  office;  or 

to  such  other  county  treasurer  as  the  court  specially  directs. 

From  chap.  277  of  1848,  §  1,  and  Rule  82  of  1874  (now  Rule  68  of  General  Rules  of 
Practice).  See,  also.  2  R.  S.  171,  172  (Part  3,  c.  1,  tit.  2),  §§  17,  18,  24;  also  chap.  280 
of  1847,  §  71. 

Amended  bj  chap.  183  of  1908. 

Note. —  The  amendment  by  chap.  183  of  1908  extends  the  operation  of  the  statute 
to  securities  as  well  as  moneys. 

§  746.    Comptroller  to  designate  banks  of  deposit. 

Part  commencing  "The  depositaries"  now  §  44,  Banking  Law,  chap.  10  of  1909, 
and  not  changed. 

Remainder  §  746,  Code  Civ.  Pro.,  viz.: 

8  746.  FUNDS;  WHERE  AND  HOW  DEPOSITED  OR  INVESTED.— All  funds 
or  moneys  paid  into  court,  shall  be  deposited  in  such  savings  bank,  trust  company, 
bank,  banking  association,  or  with  such  banker  as  shall  be  designated  by  the 
comptroller,  as  soon  as  received  by  the  custodian  thereof.  But  the  money  must 
be  deposited  in  the  county  where  the  fund  belongs,  where  it  can  be  done  conve- 
niently and  safely  and  with  advantage  to  the  parties  interested. 

Amended  by  chap.  65  of  1909. 

§  747.  Power  of  each  court  to  direct  payment  or  reinvestnient  of 
funds. 

Each  court  may  direct  that  money  paid  into  that  court  in  any  action  or 
proceeding  brought  therein,  or  any  bond,  mortgage  or  other  security  which 
represents  property  belonging  to  any  suit  or  party  interested  therein,  may 
be  paid  out,  transferred,  invested  or  reinvested  in  any  manner  or  form  that 
appears  to  it  best  for  the  interests  of  the  owners  thereof.    But  such  directions 
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must  be  embodied  in  an  order  or  decree  of  said  court,  foimded  upon  proper 
and  sufficient  evidence  satisfactory  to  the  court  that  such  disposition  of  the 
property  is  best  for  the  interests  of  the  owners  thereof  or  parties  interested 
therein. 

From  chap.  277  of  1848,  §  8. 

Amended  by  chap.  651  of  1892  and  chap.  183  of  1908. 


a.  Surrogate. — The  surogate's  court 
— ezerciees  control  over  the  fund  or 
securities  held  by  that  court,  not^with- 
standing  the  possession  of  the  fund 
or  security  is  in  the  chamberlain  of  the 


city  or  the  treasurer  of  the  county,  and 
the  supreme  court  has  no  jurisdiction  to 
make  an  order  directing  the  transfer  or 
payment  of  ench  funds:  Matter  of  City 
of  X.  Y.,  200  N.  Y.  138. 


§  751. 


No  money  to  be  paid  except  on  certified  copy  order. 

aent    claim. — Payment    by  the  court,  duly  counter8igne< 


b.  Subsequent  claim. — Payment  by 
the  chamberlain  of  New  York  city  of 
nloney  in  accordance  with  the  terms  of 
a  properly  certified  copy  of  an  order  of 


the  court,  duly  countersigned,  protects 
him  against  a  claim  subsequently  made: 
Matter  of  McNulty,  68  Misc.  93;  123 
N.  Y.  Supp.  1070. 


§  752.    Custodian's  books  of  account. 

Part  now  §  45,  Banking  Law,  chap.  10  of  1909,  viz.: 

I  45.  BANKS  DESIGNATED  AS  DEPOSITARIES  OF  COURT  FUNDS  TO 
KEEP  BOOKS  OF  ACCOUNT.-*Eyery  bank  or  trust  company  holding  any  funds  or 
money  paid  into  court  shall  keep  a  book  or  books  in  which  it  shall  make  an  exact 
account  thereof.  Such  book  or  books  shall  state  the  name  of  the  court,  the  title 
of  the  case,  the  date  of  receipt,  from  whom  received,  the  amount  of  money,  if  any, 
and  a  description  of  the  securities  or  other  property  received,  if  any,  and  each 
addition  of  interest;  also  the  date  and  description  of  each  order  for  payment  and 
the  dates  and  amounts  of  pa3anent8  thereunder  and  to  whom  paid;  also  an  account 
of  each  change  of  investment,  if  any. 

Remainder  §  752.  Code  Civ.  Pro.,  viz.: 

I  752.  CUSTODIAN'S  BOOKS  OF  ACCOUNT.  —  Every  officer  having  charge  of 
moneys,  securities  or  other  property  in  the  custody  of  the  court,  shall  keep  a  book 
or  books  in  which  he  shall  make  an  exact  account  thereof.  Such  book  or  books  shall 
state  the  name  of  the  court,  the  title  of  the  case,  the  date  of  receipt,  from  whom 
received,  the  amount  of  money,  if  any,  and  a  description  of  the  securities  or  other 
property  received,  if  any,  and  each  addition  of  interest;  also  the  date  and  descrip- 
tion of  each  order  for  payment  and  the  dates  and  amounts  of  pa3anent8  there- 
under and  to  whom  paid;  also  an  account  of  each  change  of  investment,  if  any. 

Amended  by  chap.   65  of  1909. 


§  755.    Action;  when  not  to  abate. 


c.  Attachment. — ^Where  a  non-resi- 
dent defendant  dies  after  an  attachment 
upon  his  property  and  has  no  adminis- 
trator in  this  state,  the  action  may  be 
continued  against  his  administrator  ap- 
pointed in  the  foreign  jurisdiction,  and 
service  upon  him  may  be  had  by  pub- 
lication, if  such  service  be  begun  within 
thirty  days  after  the  granting  of  the 
attachment:  Logan  v.  Greenwich  Trust 
Co.,  144  App.  Div.  372. 


d.  Directors. — Under  H  90  and  91 
of  the  General  Corporation  Law,  a  di- 
rector of  a  corporation  can  only  main- 
tain an  action  against  his  co-directors 
for  mismanagement,  etc.,  by  virtue  of 
the  fact  that  he  holds  that  office. 
Hence,  the  action  abates  when  by  reason 
of  the  fact  that  he  is  not  re-elected  to 
office  he  ceases  to  be  a  director:  Hamil- 
ton V.  Gibson,  145  App.  Div.  825. 
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a.  Divorce. — An  action  for  an  abso- 
lute divorce  is  a  personal  one  and  abates 
upon  the  death  of  the  plaintiff:  Hunt  v. 
Hunt,   75  Misc.  209. 

b.  Negligence. — Death  of  plaintifT  in 
negligence  action  after  judgment  for  de- 
fendant; when  administratrix  not  en- 
titled to  prosecute  appeal:  Matter  of 
Tubblolo,  146  App.  Dlv.  323. 

c.  Penalty. — In  the  absence  of  ex- 
press statutory  provision,  an  action  to 
recover  a  penalty  does  not  survive  the 


death   of  either  party:    People  v.   New- 
comb,  75  Misc.  258. 

d.  Revival  of  action. — The  power  of 
the  court  to  revive  an  action  which 
does  not  abate  on  the  death  of  a  party 
is  not  limited  to  the  cases  specifically 
enumerated  §§  755  to  765;  an  action 
under  §  2653a  to  establish  the  validity 
of  a  will  does  not  abate  on  the  death  of 
a  party:  Carolan  v.  O'Donnell,  141  App. 
Div.  463;  126  N.  Y.  Supp.  551;  1  Brad. 
P.  and  P.  Rep.  459. 


§  756.    Proceedings  upon  transfer  of  interest,  or  devolution  of 
liability. 


e.  Administrator.  —  In  an  action 
against  the  sureties  of  a  sheriff's  bond, 
the  administrator  with  the  will  annexed 
of  one  of  them  will  be  substituted  as  a 
party  defendant  in  the  place  and  stead 
of  his  executor  who,  pending  the  ac- 
tions, has  ceased  to  be  the  representa- 
tive of  the  estate:  Hamilton  v.  Craw- 
ford,  73  Misc.    23. 

f.-  Bankruptcy. — After  a  Judgment 
for  costs  has  been  obtained  against  the 
plaintiff  by  a  defendant,  the  plaintiff 
cannot  have  his  trustee  in  bankruptcy 
substituted  as  plaintiff  in  such  judg- 
ment: Murtagh  v.  Sullivan,  74  Misc. 
517. 

g.  Corporation  merged — Where  after 
a  salt  is  commenced  against  a  corporation 
to  enjoin  it  from  using  a  trade  name  the 
defendant  is  merged  in  another  corpora- 
tion, the  plaintiff  is  entitled  under  §  756 
to  have  the  second  corporation  substi- 
tuted in  place  of  the  original  defendant: 


Burrow  v.  Marceau,  132  App.  Div.  797; 

117  N.  Y.  Supp.  537. 

h.  Corporate  officer. — Under  8§  90 
and  91  of  the  General  Corporation  Law 
a  director  of  a  corporation  can  only 
maintain  an  action  against  his  co-direc- 
tors for  mismanagement,  etc.,  by  virtue 
of  the  fact  that  he  holds  that  office. 
Hence,  the  action  abates  when  by  rea- 
son of  the  fact  that  he  is  not  re-elected 
to  office  he  ceases  to  be  a  director:  Ham- 
ilton V.  Gibson.  145  App.  Div.    825. 

i.  Laches. — A  plaintiff  is  not  entitled 
as  a  matter  of  right  to  a  revival  of  an 
action,  notwithstanding  the  motion  to 
revive  was  not  made  until  more  than 
nine  years  after  the  death  of  the  de- 
fendant and  the  appointment  of  the 
executor  of  his  will:  Washington  Trust 
Co.  V.   Baldwin,   189  N.   Y.   543;    aff'd 

118  App.   Div.    186;    102    N.    Y.    Supp. 
1105. 


§  757.    Id.;  when  sole  party  dies  and  action  survives. 


j.  Affidavit. — On  a  motion  to  revive 
an  action  upon  the  affidavits  of  an  at- 
torney, he  must  show  his  authority  to 
make  the  motion,  and  on  such  motion, 
the  complaint  should  be  made  part  of 
the  moving  papers,  or  the  nature  of  the 
action  clearly  shown:  Robinson  v. 
Thomas.  123  App.  Dlv.  411;  107  N.  Y. 
Supp.  1110. 

k.  Appeal. — ^Where,  after  an  appeal 
is  taken  by  the  tenant  from  a  final  order 
In  summary  proceedings,  the  respondent 
dies,  the  court  will  substitute  his  widow 
and  heirs  as  parties  in  his  place:  De- 
maron  v.  Martin,  72  Misc.  152. 

1.  Municipal  officer. — A  proceeding 
against  a  municipal  officer  for  the  en- 
forcement of  a  right  against  the  muni- 
cipality does  not  abate  by  the  removal 
or  retirement  of  the  officer  againat 
whom  it  was  originally  instituted,  but 
may  be  continued  against  his  successor 
in  office,  and  an  appeal  therein  should 
be  taken  only  in  behalf  and  in  the  name 
of  such  successor:  People  ex  rel.  Walker 
V.  Ahem,  200  N.  Y.  146. 


m.  Negligence — ^When,  after  a  verdict 
for  the  plaintiff  in  an  action  for  per- 
sonal injuries  the  trial  court  sets  the 
verdict  aside  and  directs  a  verdict  for 
the  defendant  and  the  plain tlfC  dies 
pending  his  appeal,  his  representative 
is  entitled  to  revive  the  action: 
Schramme  v.  Lewinson,  123  App.  Div. 
662;  107  N.  Y.  Supp.  1075. 

n.  Non-resident. — ^Where  a  non-resi- 
dent defendant  dies  after  an  attachment 
upon  his  property  and  has  no  adminis- 
trator in  this  state,  the  action  may  be 
continued  against  his  administrator  ap- 
pointed in  the  foreign  jurisdiction,  and 
service  upon  him  may  be  had  by  publi- 
cation, if  such  service  be  begun  within 
thirty  days  after  the  granting  of  the 
attachment:  Logan  v.  Greenwich  Trust 
Co.,  144  App.  Div.  372. 

o.  Order. — ^When  an  order  reviving 
an  action  is  vacated  because  It  Was 
granted  on  an  ew  parte  application,  the 
court  cannot  let  so  much  of  the  order 
stand  as  substituted  attorneys,  because 
on  vacating  the  order  of  revival  the  ac- 
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^ion  stood  abated  and  no  motion  could 
X>e  made  therein  until  properly  revlyed: 
Robinson  v.  Thomas,  123  App.  Dlv. 
414;   107  N.  Y.  Supp.  1100. 

a.  Partition. — Where  an  action  for 
the  partition  of  real  property  Is  brought 
by  a  husband  as  committee  of  the  prop- 
erty of  his  wife,  an  Incompetent  person, 
and,  after  the  action  was  commenced. 


the  wife  died  and  the  husband  became 
entitled  to  an  estate  for  his  life  in  the 
real  property  sought  to  be  partitioned 
as  tenant  by  the  courtesy,  he  is  entitled 
to  an  order,  under  §  757,  allowing  the 
action  to  be  continued  by  him  as  suc- 
cessor In  Interest  to  his  wife:  Duke  t. 
Abel,  57  Misc.  371;  109  N.  T.  Supp.  662. 


§  758.    Id.;  when  one  of  several  parties  dies. 


b.  Dismissal. — ^When  after  the  com- 
mencement of  an  action  by  two  plain- 
tilfs  on  behalf  of  themselves  and  other 
creditors  of  the  defendant  to  recover  for 
labor  and  materials  furnished,  one  of 
the  plaintifCs  dies,  the  right  of  action  of 
the  survlying  plaintiff  and  other  cred- 
itors does  not  abate  and  the  complaint 
may  be  dismissed  for  failure  to  appear 
at  trial;  the  dismissal  of  the  complaint 
does  not  affect  the  right  of  the  personal 
representative  of  the  deceased  plaintiff 
to  revive  the  action  as  to  him:  Hawkes 
V.  Claffy,  122  App.  Dlv.  546;  107  N.  Y. 
Supp.  534. 

c.  Infants. —  Infants  may  regularly 
become  parties  defendant  to  an  action 
without  the  service  of  a  summons  upon 
them:  Oruner  v.  Ruffner  et  al.,  59  Misc. 
266;  110  N.  Y.  Supp.  873. 

d.  Joint  debtors. — The  former  rule 
that  the  representative  of  a  deceased 
partner  could  not  be  sued  at  law  by  a 
creditor  of  the  firm,  and  could  be  held  in 
equity  only  when  the  surviving  partners 
were  insolvent,  and  the  remedy  against 
them  has  been  exhausted  by  execution, 
was  changed  by  §  758;  said  section  pro- 


viding that  an  estate  of  a  person  jointly 
liable  upon  contract  with  others  shall  not 
be  discharged  by  his  death  does  not  mean 
that  his  estate  is  discharged  unless  the 
surviving  partners  are  insolvent:  Heintz 
V.  Havemeyer,  132  App.  Dlv.  56;  116 
N.  Y.  Supp.  317. 

e.  Joint  obligors. — ^By  virtue  of 
§  758,  the  estate  of  a  Joint  obligor  is 
not  discharged  by  his  death,  but  the 
court  may  bring  in  his  personal  repre- 
sentatives in  an  action  against  the  sur- 
viving obligors  when  it  is  shown  that 
the  latter  are  insolvent,  and  said  sec- 
tion changed  the  common-law  rule  by 
which  the  estate  of  an  obligor  was  dis- 
charged by  his  death  if  the  obligations 
were  Joint  only:  County  of  Brie  v. 
Baltz,  125  App.  Dlv.  144;  109  N.  Y. 
Supp.  304. 

f.  Partner. — A  creditor  may  bring 
an  acdon  at  law  against  a  single  part- 
ner without  serving  the  summons  upon 
the  others,  and  upon  the  death  of  that 
partner  is  entitled  to  continue  the  ac- 
tion against  his  representative:  Selig- 
man  v.  Friedlander,  138  App.  Dlv.  784; 
123  N.  Y.  Supp.  583. 


§  760.    The  same. 


.1 


Revival. — When  on  application  to 
revive  an  action  after  the  death  of  the 
plaintiff  it  does  not  appear  that,  when 
the  court  sustained  a  prior  demurrer  to 
the  complaint  it  granted  leave  to  amend 
the  summons  or  issue  a  supplemental 
summons,  the  order  reviving  the  action 
should  not  authorize  the  executors  to 
serve  an  amended  complaint:  Robinson 


V.    Thomas,    123    App.    Dlv.    411;    107 
N.  Y.  Supp.   1110. 

h.  Parties. — §  760  is  not  mandatory 
and  the  provisions  of  §  453  are  not 
mandatory  as  to  substituted  parties,  but 
only  as  to  necessary  or  proper  original 
parties  whom  the  court  orders  to  be 
brought  in:  Gruner  v.  Ruffner  et  al.» 
59  Misc.  266;  110  N.  Y.  Supp.  873. 


§  763.    Death  of  party  after  verdict,  etc. 


i.    Divorce. 
of    a 


An  action  of  divorce  is 
personal    nature    which    in    the 


absence  of  statutory  provision  abates 
with  the  death  of  the  party  bringing  it; 
§  763,  providing  for  the  entry  of  final 
Judgment  on  the  death  of  a  party  after 
interlocutory  judgment,  applies  only  to 
actions  which  do  not  abate  by  death: 
Matter  of  Crandall,  196  N.  Y.  127;  rev'g 
127  App.  Dlv.  945. 


j.  Bail  bond. — A  Judgment  on  a  for- 
feited bail  bond  entered  by  the  clerk 
of  the  city  and  county  of  New  York 
upon  filing  of  a  certified  copy  of  the 
order  forfeiting  the  ball,  will  be  vacated, 
where  the  default  took  place  after  the 
death  of  the  surety:  People  v.  Bellando» 
137  App.  Dlv.  777;  122  N.  Y.  Supp. 
543., 
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§  764.    Abatement  of  actions;  seduction;  action  for  wrong  not  to 
abate  after  verdict. 


a.  Negligence. — ^Where  the  judgment 
In  an  action  to  recover  damages  for 
negligence  has  been  "reversed,  annulled 
and  altogether  held  for  nothing"  by 
the  court  of  appeals,  and  a  new  trial  has 
been  ordered,  the  action  abates  if  the 
defendant  dies  before  a  new  trial  re- 
sulting in  a  verdict,  report  or  decision 
in  the  plaintiff's  favor:  Molloy  v.  Starin, 
134  App.  Div.  542;  119  N.  Y.  Supp. 
610. 


b.  The  reversal  of  a  judgment  for 
the  plaintiff  in  an  action  for  negligence 
granted  on  the  defendant's  exception  to 
the  denial  of  his  motion  to  dismiss  is 
granted  upon  a  question  of  law  only: 
Palk  V.  Havemeyer,  144  App.  Div.  688. 

c.  Death  of  plaintiff  in  negligence 
action  after  judgment  for  defendant; 
when  administratrix  not  entitled  to 
prosecute  appeal:  Matter  of  Tubblolo, 
146  App.  Div.  323. 


§  765.    No  verdict,  etc.,  can  be  taken  after  a  party's  death. 


d.  Ball  bond. — A  judgment  on  a  for- 
feited ball  bond  entered  by  the  clerk 
of  the  city  and  county  of  New  York 
upon  filing  of  a  certified  copy  of  the 
order    forfeiting    the    bail,    will    be    va- 


cated, where  the  default  took  place 
afier  the  death  of  the  surety:  People  v. 
Bellando,  137  App.  Div.  777;  122  N. 
Y.  Supp.  543. 


§  767.    Definition  and  form  of  an  order. 

A  direction  of  a  court  or  jud^e,  made,  as  prescribed  in  this  act,  in  an 
action  or  special  proceeding,  must  be  in  writing,  unless  otherwise  specified 
m  the  particular  case.  Such  a  direction,  unless  it  is  contained  in  a  judg- 
ment, is  an  order.  In  determining  a  motion,  the  court  shall  cause  its  deter- 
mination, together  with  a  recital  of  the  papers  read  on  the  motion  on  either 
side  to  be  indorsed  on  or  appended  to  tlie  back  of  the  motion  papers  and 
shall  sign  the  same  and  such  indorsement  and  signature  shall  constitute 
the  order  of  the  court ;  but  nothing  herein  contained  shall  prevent  the  court, 
upon  the  application  of  either  party,  from  resettling  such  order  in  the  form 
of  the  written  order  heretofore  in  use.  Upon  such  resettlement  of  the 
order,  where  the  right  to  appeal  depend*^  upon  whether  or  not  such  order 
was  made  in  the  exercise  of  discretion,  or  whether  or  not  the  decision  upon 
which  it  is  based  involves  a  cpiestion  of  law,  such  order  shall  so  state  the 
ground  upon  which  it  was  made. 

Amended  hy  chap.  368  of  1911  and  chap.  66  of  1912.  (In  effect  Sept.  1, 
1912.) 

Note. — The  amendment  hy  chap.  66  of  1912  requires  the  order,  upon  resettle- 
ment, to  state  the  ground  upon  which  it  was  made,  where  the  right  of  appeal 
depends  upon  manner  of  decision. 


e.  Definition. — A  writ  of  attachment 
is  a  "  mandate  "  and  also  falls  within 
the  definition  of  an  "order:"  Lowen- 
thal  V.  Hodge,  120  App.  Div.  304;  105 
N.  Y.  Supp.  120. 

f.  Entry  in  minutes. — An  order 
which  is  not  In  the  usual  form  hut  con- 
sists entirely  of  a  written  entry  in  the 
minutes  of  the  clerk  is  nevertheless 
valid,  and  complies  with  §  767:  Loper 
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V.  Wading  River  Realty  Co.,  143   App. 
Div.  167;    127   N.   Y.  Supp.  1000. 

g.  Indorsement. — An  indorsement  on 
an  order  for  the  examination  of  a  judg- 
ment debtor  in  supplementary  proceed- 
ings, that  the  judgment  creditor  made 
default  in  appearing  and  the  proceed- 
ing was  dismissed,  is  an  order  within 
the  provisions  of  §  767:  Matter  of  Con- 
solidated Agency  Co.  v.  Townsley,  72 
Misc.   155. 


§  768]  210 

§  768.    An  application  for  an  order  is  a  motion. 

Such  application  or  motion  must  be  made  to  a  court,  or  to  a  judge  or  jus- 
tice thereof.  When  the  defendants  have  made  default  in  appearing  in  an 
action  or  proceeding,  any  application  or  motion  therein  may  be  made  to  the 
court  or  to  a  judge  or  justice  tliereof  out  of  court.  Where  any  of  the 
defendants  in  an  action  or  proceedings  have  appeared,  all  motions  ar 
applications  thereafter  made  in  such  actiou,  or  proceeding's,  except  a  motion 
made  for  an  extension  of  time  on  two  davs'  notice  under  rufe  twentv-four 
of  the  general  rules  of  practice  which  may  be  made  to  a  judge,  and  except 
where  it  is  otherwise  authorized  bv  law,  must  be  made  to  the  court,  unless 
such  defendants  consent  to  the  making  of  such  motion  or  application  to  a 
judge  or  justice  out  of  court.  Except  in  the  first  judicial  department  an 
order  which  is  authorized  bv  statute  to  be  made  at  chambers  mav  be  made 
by  the  court.  Any  puoceeding  which  is  required  by  statute  to  be  instituted 
by  petition  may  alsQ>»l)e  instituted  by  an  affidavit  setting  forth  the  matter 
which  it  is  required  that  the  i^tition  shall  contain,  accompanying  a  notice 
of  an  application  for  the  relief  which  would  properly  be  prayed  for  in  the 
petition;  and  in  ITke  manner  a  proceeding  which  is  required  by  statute  to 
be  instituted  by  ijfiidavit  may  be  in?titute<l  by  i>etition.  The  party  making 
a  motion  may,  in  the  notice  thereof,  specify  one  or  more  kinds  of  relief  in 
the  alternative  or  otherwise,  and  the  adverse  party  must,  where  at  least 
eight  days'  notice  of  the  motion  shall  be  given,  at  least  one  day  prior  to  the 
time  at  which  the  motion  is  noticed  to  l>e  heard,  serve  upon  the  attorney 
for  the  moving  party  copies  of  the  affidavits  and  papers  which  he  ex{)ects 
to  read  in  opposition  to  the  motion ;  he  may,  at  least  three  days  prior  to 
the  time  at  which  the  motion  is  noticed  to  be  heard,  serve  upon  the  attorney 
for  the  moving  party  a  notice,  with  or  without  affidavits  or  other  papers 
in  support  thoreif>f ,  s}>ecifying  any  kind  or  kinds  of  relief  in  the  alternativo 
or  otherwise  to  which  he  claims  to  be  entitled  in  the  action  whether  the 
relief  so  asked  for  be  responsive  or  not  to  the  relief  asked  for  by  the  moving: 
parity.  Upon  the  hearing  of  a  motion  relief  shall  not  be  denied  to  any 
party  because  of  defects  or  insufficiencies  in  the  moving  papers  which  can 
be  cured  upon  the  hearing  or  before  the  entry  of  the  order  thereon,  bnt  the 
court  or  judge  shall  direct  that  such  defects  or  insufficiencies  be  cured  or 
supplied  forthwith,  and  shall  proceed  to  hear  and  consider  the  motion,  or 
may  direct  the  motion  to  stand  over  to  be  heard  at  a  sul>sequent  time  or 
place.  In  either  case  it  may  award  against  the  party  in  whose  moving 
papers  or  application  such  defect  or  insufficiency  appears,  costs  in  favor  of 
the  adverse  party.  Whenever  a  motion  is  made  to  set  aside  or  vacate  an 
order,  judgment  or  diocree  or  any  paper  filed  or  proceeding  taken,  because 
of  technical  defects  therein,  or  because  of  defects  or  insufficiencies  in  the 
papers  or  proceedings  upon  which  it  was  made  or  entered  and  such  defects 
or  insufficiencies  can,  without  prejudice  to  intervening  rights,  be  cured  or 
supplied,  it  shall  be  the  duty  of  the  court  to  direct  upon  the  hearing  of  such 
motion,  that  such  defects  or  insufficiencies  in  the  order,  judgment  or  decree, 
or  in  the  paj)ers  or  proceedings,  he  cured  or  supplied  nunc  pro  tunc,  award- 
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ing  against  the  party  in  whose  or<ler,  jiulgraont  or  cWree,  or  in  whofi© 
papers  or  proceedings  such  defects  or  insufficiencies  appear,  fosts  in  favor 
of  the  adverse  party.  The  pleadings  in  an  action  shall  at  all  times  when 
a  motion  is  made  therein  he  deemed  to  be  before  the  court  although  not 
specifically  referred  to  in  the  notice  of  motion. 

Amended  by  chap.  763  of  1911.      (In  effect  Sept.  1,  1911.) 

Note. — ^The  amendment  by  chap.  763  of  1911  is  designed  to  obviate  technical 
defects  and  objections  and  changes  the  existing  procedure  in  several  material 
respects. 


a.  Alternative  relief. — ^The  provision 
of  ii  768,  permitting  a  notice  of  motion 
to  demand  one  or  more  kinds  or  relief 
in  the  alternative  or  otherwise  refers 
to  a  situation,  where  upon  the  same 
state    of    facts    two    different   kinds   of 


relief  may  be  appropriated  and  not  to 
motions  based  upon  entirely  different 
papers  and  upon  matters  wholly  dis- 
connected: Chapman  v.  Reed  &  Co.,  73 
Misc.  401. 


§  769.    Motions  in  supreme  court;  where  to  be  heard. 


b.  Condemnatioii. — The  provisions  of 

5  769  apply  to  a  motion  upon  a  petition 
in  condemnation  proceedings:   N.  Y.  C. 

6  H.  R.  R.  R.  Co.  V.  Matthews,  70  Misc. 
567;  128  N.  Y.  Supp.  138. 

c.  Second  motion. — ^The  practice  of 
moving  before  one  Judge  at  special 
term  for  the  same  relief  which  has  there- 


tofore been  denied  at  a  special  term 
held  by  another  judge  is  not  sanctioned 
by  any  provision  of  the  code  and  can- 
not be  too  strongly  condemned;  it  is 
virtually  an  appeal  from  one  special 
term  to  another:  Sloan  f.  Beard,  126 
App.  Div.  625;   110  N.  Y.  Supp.  1. 


§  771.    in  absence  of  judge,  motion  may  be  transferred  to  another 
judge. 


d.  Alimony. — Where,  after  an  allow- 
ance of  alimony  with  counsel  fees  pend- 
ing an  action  for  divorce,  a  motion  to 
reduce  the  allowance  is  made  before 
another  justice   by   mutual   consent   of 


parties,  the  motion  will  be  treated  as 
one  for  re-argument:  Horn  v.  Horn, 
142  App.  Div.  848;  127  N,  Y.  Supp. 
448. 


§  772.    What  judges  may  maice  orders  out  of  court,  without  notice. 


e.  Altering  order. — ^Where  an  order 
In  supplementary  proceedings  requiring 
the  defendant  to  appear  and  be  ex- 
amined as  to  his  property  is  made  by  a 
justice  of  the  supreme  court,  and  is  sub- 
sequently altered  by  another  justice, 
by  changing  the  date  upon  which  the  de- 
fendant is  required  to  appear  and  be 
examined,  and  the  justice  making  the 
change  writes  his  initials  in  the  margin 
opposite  the  alteration,  the  order  is  a 


nullity;  and  the  judgment  debtor^can- 
not  be  punished  for  his  failure  to  obey. 
Vogel  y.  NInmark,  62  Misc.  591;  116  N. 
Y.  Supp.  825. 

f.  Discontinnance. — ^A  plaintiff  is  en- 
titled to  an  ex  parte  order  discontinuing 
his  action  if  there  be  nothing  to  show 
that  a  discontinuance  Is  inequitable  to 
the  defendant:  Valentine  v.  Valentine, 
134  App.  Div.  664;  119  N.  Y.  Supp. 
426. 


§  775.    When  stay  of  proceedings  not  to  exceed  twenty  days. 


g.  Ck>8ts. — ^Where  a  complaint  is  dis- 
missed, with  costs  to  the  defendant,  an- 
other action  to  recover  upon  the  same 
cause  will  be  stayed  until  the  costs  of 
the  former  action  are  paid:  Singer  v. 
Garlick,  123  App.  Div.  282;  107  N.  Y. 
ISupp.  972. 

h.  Time  to  plead. — ^Where  a  defend- 
ant's time  to  answer  has  been  extended 


by  stipulation,  an  ex  parte  order,  requir- 
ing the  plaintiff  to  show  cause  why 
allegations  should  not  be  etrlcken  from 
the  complaint,  should  not  contain  a  pro- 
vision that  the  defendant's  time  to  an- 
swer or  demur  be  extended:  Tuska  v. 
Heller,  Hirsh  &  Co.,  140  App.  Div.  323; 
125  N.  Y.  Supp.  182. 
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§  776.    Subsequent  appKcation  for  order  after  denial,  etc.,  of  prior 
application. 


a.  Disputed  fund. — ^The  reversal  of 
an  order  directing  the  payment  of  fands 
to  plaintifC  by  the  appellate  division  is 
not  conclusive  on  the  right  of  defend- 
ant to  that  fund,  for  plaintift  might 
obtain  leave  to  renew  the  motion,  and 
the  fact  that  the  appellate  division  certi- 


fied a  subsequent  motion  directing  pay- 
ment of  the  same  fund  to  the  defend- 
ant to  the  court  of  appeals  on  its  merits 
is  equivalent  to  such  leave:  Rutherfurd 
Realty  Co.  v.  Cook,  198  N.  Y.  29:  rev'g 
133  App.  Div.  894. 


§  779.    Costs  of  a  motion;  how  collected. 

See  §  753,  subd.  3,  Judiciary  Law,  Punishment  for  nonpayment  of  costs  as  for 
contempt 


b.  Appeal. — The  stay  for  a  failure  to 
pay  costs  created  by  §  779  is  a  failure 
to  pay  costs  on  an  appeal  from  an  order 
made  upon  the  minutes  at  the  trial 
term:  Muller  v.  Brooklyn  Heights  R. 
Co.,  139  App.  Div.  727;  124  N.  Y.  Supp. 
491. 

c.  Application. — The  stay  of  proceed- 
ings effected  by  §  779  on  a  failure  to 
pay  moneys  directed  to  be  paid  by  order, 
applies  only  to  acts  furthering  the  in- 
terest of  the  party  in  default  by  giv- 
ing him  some  affirmative  relief;  his  de- 
fense is  not  stayed,  and  hence,  he  may 
serve  an  answer  although  motion  costs 
and  the  costs  of  an  appeal  remain  un- 
paid: Thompson  v.  McLaughlin,  138 
App.  Div.  711;     123  X.  Y.  Supp.  762. 

d.  Attorney's  lien. — A  proceeding  by 
an  attorney  under  S  66  is  a  special  pro- 
ceeding and  an  appeal  from  the  order 
entered  thereon  is  not  an  appeal  from 
a  Judgment;  hence  §  997  has  no  appli- 
cation and  the  order  may  be  reviewed 
although  a  case  has  not  been  made;  in 
such  a  proceeding  a  Judgment  in  favor 
of  the  attorney  is  not  authorized,  but 
the  determination  should  be  in  the  form 
of  an  order  adjudging  that  the  plaintiff 
has  a  lien  for  a  certain  amount  to  be  en- 
forced as  provided  by  §  779:  Sullivan  v. 
McCann,  124  App.  Div.  126,  108  N.  Y. 
Supp.  909. 

e.  Bill  of  partJculars. — A  provision 
in  an  order  requiring  the  plaintiff  to 
pay  the  costs  of  a  motion  for  a  bill  of 
particulars  "  at  least  at  or  before  the 
service  of  the  bill  of  particulars  "  is  to 
be  construed  only  as  fixing  the  time 
for  the  payment  thereof:  Galif  v.  J. 
Erlichman,  Inc.,  71  Misc.  434;  128  N. 
Y.  Supp.  628. 

f.  Contempt. — An  attorney  who  has 
been  ordered  personally  to  pay  costs  on 
the  vacating  of  an  order  to  examine  a 
debtor  in  supplementary  proceedings 
cannot  be  held  in  contempt  for  failure 
to  pay  when  it  appears  that  the  debtor 
on  paying  the  Judgment  deducted  the 
costs  imposed  upon  the  attorney:  Ober- 
meyer  &  Liebman  v.  Adisky,  123  App. 
Div.  272;  107  N.  Y.  Supp.  959. 


15.  Costs — Non-payment  by  the  plain- 
tiff of  costs  awarded  against  him  by  an 
interlocutory  Judgment  sustaining  a 
demurrer  to  the  complaint,  in  a  case 
where  there  are  no  Issues  of  fact,  does 
not  operate  to  stay  the  plaintiff  from 
moving  to  compel  the  defendant  to  enter 
final  Judgment  from  which  an  appeal 
may  be  taken  to  the  court  of  appeals: 
Will  V.  Barnwell,  64  Misc.  641;  118  N. 
Y.  Supp.  1003. 

h.  The  amendment  to  section  2432 
made  by  chapter  176  of  1896,  only  con- 
fers that  right  where  costs  are  awarded 
by  final  order  in  a  special  proceeding 
and  does  not  authorize  the  remedy  to 
collect  costs  given  by  an  interlocutory 
order  in  an  action:  Matter  of  Stoddard, 
128  App.  Div.  759;  113  N.  Y.  Supp.  157. 

i.  An  order  directing  a  purchaser  of 
mortgaged  premises,  at  a  sale  under  a 
Judgment  of  foreclosure,  to  pay  the 
balance  of  his  bid  to  the  referee  who 
made  the  sale,  is  not  within  the  pro- 
visions of  I  779  authorising  an  execu- 
tion to  issue  in  certain  cases:  State 
Bank  v.  Wilchinsky,  65  Misc.  162. 

j.  Former  action. — ^The  provisions  of 
§  779  as  to  stay  of  proceedings  on  the 
part  of  a  party  required  to  pay  costs  of 
motion  is  applicable  to  costs  In  an  action 
where  another  action  is  commenced 
between  the  same  parties  to  recover 
upon  the  same  cause  of  action  and 
pecuniary  inability  to  pay  the  costs  of 
the  first  action  Is  not  a  sufficient  excuse 
to  make  an  exception  to  the  rule:  Well 
v.  Manhelm,  66  Misc.  565;  121  N.  Y. 
Supp.  1114. 

k.  The  supreme  court  will  stay  the 
prosecution  of  an  action  for  assault, 
where  costs  awarded  the  defendant  by 
the  municipal  court  on  the  dismissal  of 
a  complaint  for  the  same  tort  remain 
unpaid:  Matter  of  Curtlss,  134  App. 
Div.  547;   119  N.  Y.  Supp.  556. 

I.  Dismissal. — ^Where  a  case  is  called 
for  trial  in  the  municipal  court  of  the 
city  of  New  York,  it  is  error  to  dismiss 
the  complaint  because  the  plaintilT  has 
failed  to  pay  ten  dollars  costs  imposed 
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as  terms  of  a  previous  postponement: 
Gross  ▼.  Gorsch,  56  Misc.  649;  107  N.  Y. 
Supp.  806. 

a.  Former  action. — The  rules  gov- 
erning a  stay  of  proceeding  for  failure 
to  pay  costs  in  a  prior  action  between 
the  same  parties,  involving  the  same 
subject  matter,  unless  special  facts  ap- 
pear which  warrant  an  exception:  Beh- 
rens  v.  Sturges,  138  App.  Div.  537;  123 
N.  Y.  Supp.  902. 

b.  Municipal  court. — The  provisions 
of  §  779  are  not  applicable  to  the  muni- 
cipal court  of  the  city  of  New  York, 
and  a  justice  of  that  court  has  no  power 
to  stay  the  proceedings  of  the  plaintiff 
in  an  action  in  that  court  for  nonpay- 
ment of  costs  in  prior  actions:  Roth  v. 
Wallach,  59  Misc.  515;  110  N.  Y.  Supp. 
934. 

c.  An  order  of  the  municipal  court 
of  the  city  of  New  York  staying  the 
plaintiff  from  proceeding  with  an  action 
therein  until  the  costs  of  a  former  ac- 
tion between  the  same  parties  are  paid 
is  unauthorized,  but  not  appealable: 
Hirschfleld  v.  ?Iassett,  59  Misc.  154; 
110  N.  Y.  Supp.   264. 


d.  Poor  person.  —  Costs  awarded 
upon  an  appeal  from  an  order  made  at 
the.  special  term  come  within  the  pro- 
visions of  §  779  and  the  special  term 
has  no  power  to  en  certain  a  plaintiff's 
motion  for  leave  to  sue  as  a  poor  person, 
where  proceedings  upon  his  part  have 
been  stayed  owing  to  his  failure  to  pay 
cost's:  Brangaccio  v.  Weber  Piano  Co., 
143  App.  Div.  612;  128  N.  Y.  Supp. 
467. 

e.  Second  action. — §  779  applies  to 
the  payment  of  costs  of  an  action  where 
another  action  is  commenced  between 
the  same  i>arties  to  recover  upon  the 
same  cause:  Wilner  v.  Independent 
Order  Ahawas  Israel,  122  App.  Div. 
615;   107  N.  Y.  Supp.  497. 

f.  The  rule  prescribed  in  §  779 
staying  proceedings  for  failure  to 
pay  motion  costs  applies  to  the 
payment  of  costs  of  an  action  where 
another  action  is  commenced  between 
the  same  parties  to  recover  upon  the 
same  cause  of  action:  Murphy  v.  Mun- 
dorff,  69  Misc.  334;  125  N.  Y.  Supp. 
624. 


§  780.    Notice  of  motion,  to  be  eight  days. 


g.  When  granted. — An  order  to  show 
caase  may  only  be  granted  "  In  an  ac- 
tion "  and,  therefore,  when  the  order  Is 
granted  before  the  service  of  the  sum- 
mons, and  it  is  served  upon  the  defend- 
ant together  with  and  at  the  same  time 


as  the  summons  and  complaint,  it  gives 
the  court  no  Jurisdiction  to  hear  the 
motion,  and  is  Invalid:  Diamond  v. 
Diamond,  130  App.  Div.  873;  114  N.  Y. 
Supp.  353. 


§  781 .    How  time  enlarged  before  its  expiration. 


h.  Service. — An  order  extending  the 
defendant's  time  to  answer  is  efTective 
until  vacated  and  an  answer,  served  dur- 
ing the  period  of  the  extension  and  be- 
fore the  order  is  vacated,  is  served  in 
time:  Levy  v.  New  York  Press  Co.,  57 
Misc.  138;  107  N.  Y.  Supp.  541. 

i.  Time  to  plead. — Where  a  defend- 
ant's   time    to    answer    has    been    ex- 


tended by  stipulation,  an  ex  parte  order, 
requiring  the  plaintifT  to  show  cause 
why  allegations  should  not  be  stricken 
from  the  complaint,  should  not  con- 
tain a  provision  that  the  defendant's 
time  to  answer  or  demur  be  extended: 
Tuska  V.  Heller,  Hirsh  &  Co.,  140  App. 
Div.  323;   125  N.  Y.  Supp.  182. 


§  783.    Relief,  after  time  has  expired. 


j.  Demurrer. — ^Where  a  demurrer  to 
a  complaint  is  overruled,  with  leave  to 
the  defendant  to  plead  over,  it  is  im- 
proper for  the  court,  upon  an  ex  parte 
motion  of  the  defendant,  to  extend  the 
defendant's  time  to  answer  until  after 
the  decision  of  an  appeal  taken  by  him 
from  the  order  overruling  the  de- 
murrer: Nillson  V.  Lawrence,  148  App. 
Div.  135. 

k.  Open  default. — Where,  in  an  ac- 
tion upon  a  judgment  recovered  upon 
defendant's  default  in  another  stace, 
judgment  is   granted   in    favor   of   the  I 


plaintiff  on  the  pleadings,  the  defend- 
ant's remedy  is  to  move  to  open  the 
judgment  In  this  state:  Coakley  v. 
Rickard.  67  Misc.  592;  124  N.  Y.  Supp. 
801. 

1.  Redaction  of  verdict. — Where  the 
trial  court  made  an  order  setting  aside 
a  verdict  and  granting  a  new  trial,  un- 
less the  plaintiff  within  twenty  days 
stipulate  to  reduce  the  verdict,  and  the 
plaintiff  appeals  from  the  order  without 
making  the  stipulation,  he  is  not,  after 
the  order  has  been  affirmed  on  appeal, 
entitled  to  an  order  extending  the  time 
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within  which  he  may  stipulate  to  reduce 
the  verdict:  Dembitz  v.  Orange  County 
Traction  Co.  No.  2,  147  App.  Div.  588. 
a.  Service  of  complaint — ^A  motion  to 
be  allowed  to  serve  a  complaint  made 
nearly  one  year  after  the  time  for  serv- 
ice had  elapsed  will  not  be  granted 
where  the  reason  assigned  is  that  the 
party  waited  for  the  determination  of  a 
demur fer  in  another  action  involving 
the  same  question:  Martin  v.  McCurdy, 
120  App.  Dlv.  665;  105  N.  Y.  Supp.  474. 


b.  Time  to  plead. — ^Where  a  defend- 
ant's time  to  answer  has  been  extended 
by  stipulation,  an  ex  parte  order,  requir- 
ing the  plaintiff  to  show  cause  why  al- 
legations should  not  be  stricken  from 
the  complaint,  should  not  contain  a  pro- 
vision that  the  defendant's  time  to  an- 
swer or  demur  be  extended:  Tuska  v. 
Heller,  Hirsh  &  Co.,  140  App.  Div.  323; 
125  N.  Y.  Supp.  182. 


§  784.    When  time  cannot  be  extended. 

c.    Appeal. — A  court  or  judge  cannot   must  be  taken:  Matter -of  Seymour,  144 
extend  the  time  within  which  an  appeal    App.  Div.   151. 


§  785.    Qualification  of  last  section. 


d.  Death  of  party. — ^Death  of  plain- 
tiff in  negligence  action  after  judgment 
for  defendant;  when  administratrix  not 


entitled  to  prosecute  appeal:   Matter  of 
Tubblolo,  146  App.  Div.   323. 


§  791.    Id.;  anfiong  civil  actions. 

e.  Age. — A  trial  judge  may,  in  his 
discretion,  grant  a  preference,  because 
the  plaintiff  by  reason  of  extreme  age 
is  not  likely  to  live  until  the  cause  can 
be  reached  in  its  regular  order:  Hick- 
man V.  Schimper  &  Co.»  121  App.  Div. 
257;  106  N.  Y.  Supp.  636. 

f.  Constitatioiial. — SS  791  and  793 
are  not  unconstitutional,  though  such 
sections  contravene  the  Constitution 
when  they  seek  to  deprive  the  court  of 
the  usual  power  to  grant  an  adjourn- 
ment of  the  cause  upon  the  day  set  for 
its  trial:  People  v.  McClellan,  56  Misc. 
123;   106  N.  Y.  Supp.  200. 

g.  Executor. — In  the  first  depart- 
ment, a  plaintiff  is  not  entitled  to  a  pref- 
erence upon  the  mere  ground  that  de- 
fendant is  an  executor;  he  must  show 
special  facts  and  circumstances  which 
warrant  the  court  in  the  exercise  of  its 
discretion  to  grant  the  preference;  a 
right  to  a  preference  is  lost  unless  the 
claim  is  asserted  when  the  cause  is  first 
noticed  for  trial ;  it  is  not  revived  by  the 
service  of  an  amended  complaint:  Qre- 
gan  V.  Union  Trust  Company,  120  App. 
Div.  382;   105  N.  Y.  Supp.  243. 

h.  Service — It  is  not  necessary  that  a 
notice  of  motion  for  a  preference  be 
served  at  the  same  time  as  the  notice  of 
trial;  it  is  sufficient  if  it  be  served  at 
any  time  within  which  the  cause  might 
have  been  noticed  for  trial:  Thompson 
V.  Post  &  McCord,  125  App.  Dlv.  397; 
109  N.   Y.  Supp.   724. 


i.  Waiver. — ^Although  it  appears  on 
the  face  of  the  complaint  that  plaintiff 
is  entitled  to  a  preference  under  §  791, 
subd.  5,  he  will  be  deemed  to  haVe 
waived  such  right,  in  an  action  in  the 
city  court  of  the  city  of  New  York,  by 
his  failure  to  serve  notice  of  application 
for  such  preference  with  his  notice  of 
trial:  Koerner  v.  Kelley,  56  Misc.  605; 
107  N.  Y.  Supp.  538. 

j.  An  action  or  special  proceeding 
brought  against  the  police  commissioner 
of  the  city  of  New  York  is,  upon  motion 
of  the  corporation  counsel,  entitled  to  a 
preference  of  trial  nnder  the  provlBioDfl 
of  §  791:  National  Athletic  Club  v. 
Bingham,  63  Misc.  62. 

k.  A  party  is  not  entitled  to  a  pref- 
erence by  the  general  rules  of  practice  or 
by  the  special  order  of  the  court  in  a  par- 
ticular case,  under  subd.  10  of  §  791,  un- 
less notice  that  an  application  for  such 
preference  would  be  made  was  given  with 
his  notice  of  trial:  Cohen  v.  Thomas.  63 
Misc.  378;  116  N.  Y,  Supp.  725. 

1.  In  the  county  of  Queens,  motiona 
for  a  preference  on  the  calendar  made 
under  S  793  upon  any  of  the  grounds 
enumerated  in  S  791  must  be  made  at 
the  beginning  of  the  term  for  whldi 
notice  of  trial  is  served;  and  the  failure 
to  pursue  such  practice  operates  as  a 
waiver  of  the  salutary  right  to  a  prefer- 
ence: Reinsteln  v.  Brie  Railroad  Co., 
66  Misc.  229;   122  N.  Y.  Supp.  998. 


§  793.    Where  an  erder  is  necessary. 


m.  In      the      county      of      Queens, 
motions     for     a     preference     on     the 


calendar    made     under     § 
any      of      the      grounds 


793     upon 
enumerated 
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in  S  791  must  be  made  at  the 
beginning  of  the  term  for  which  notice 
of  trial  is  served;  and  the  failure  to  pur- 
sue such  practice  operates  as  a  waiver 


of  the  salutary  right  to  a  preference: 
Reinstein  v.  Erie  Railroad  Co.,  66  Misc. 
229:    122  N.  Y.  Supp.  998. 


§  796.    Paper  may  be  served  personally. 


a.  Jastlllcation. — The  service  of  the 
notice  of  justification  of  sureties  upon 
an  undertaking  to  discharge  a  me- 
chanic's lien  must  be  personal;  such  no- 
tice of  justification  is  not  a  paper  in  an 
action,  and  §§796  and  797  do  not  ap- 
ply: Matter  of  Boland  v.  Sokolski,  56 
Misc.  333;  106  N.  Y.  aupp.  766. 

b.  Paper. — ^Where  a  notice  of  appeal 
was  returned  merely  on  the  ground  that 

§  797.    Other  modes  of  service. 

c.  Amended  answer. — Service  of  an 
amended  answer  by  mail  thirty-seven 
days  after  the  mailing  of  the  original 
answer  is  in  time;  and  a  subsequent  mo- 
tion for  judgment  upon  the  original 
answer  as  frivolous  after  the  return  of 
the  amended  answer  will  be  denied:  Wood 
V.  Ordway.  63  Misc.  181;  118  N.  Y.  Supp. 
422. 


the  quality  and  weight  of  the  paper  on 
which  it  was  written  did  not  comply  with 
§  796,  the  court,  in  the  discretion  con- 
ferred by  §  1303  will  permit  the  defect  to 
be  corrected  and  a  second  notice  served 
nunc  pro  tunc:  People  ex  rel.  Collins  v. 
Ahem,  136  App.  Div.  452;  120  N.  Y. 
Supp.  980. 


d.  Justiflcation. — The  service  of  the 
notice  of  justiflcation  of  sureties  upon 
an  undertaking  to  discharge  a  mechan- 
ic's lien  must  be  personal;  such  notice 
of  justiflcation  is  not  a  paper  in  an  ac- 
tion, and  §§  796  and  797  do  not  apply: 
Matter  of  Boland  v.  Sokolski»  56  Misc. 
333,   106  N.  Y.  Supp.  766. 


§  798.    Three  days  added  when  served  through  the  post-office. 

Where  it  is  prescribed  in  this  act,  or  in  the  general  rules  of  practice,  that 
a  notice  must  be  given,  or  a  paper  must  be  served,  within  a  specified  time, 
before  an  act  is  to  be  done;  or  that  the  adverse  party  has  a  specified  time, 
after  notice  or  service,  within  which  to  do  an  act;  if  service  is  made 
through  the  post-oflice,  three  days  shall  be  added  to  the  time  specified  except 
that  service  of  notice  of  trial  may  be  made,  through  the  post-office,  not  less 
than  sixteen  days  before  the  day  of  trial,  including  the  day  of  service. 

Amended  by  chap.  423  ot  1909,  and  chap.  577  of  1910. 

Note. — By  the  amendment  of  this  section  by  chap.  423  of  1910,  the  old  rule 
is  changed,  and  now  only  three  days  additional  time  is  given  when  the  service  of 
the  last  paper  is  made  through  the  post  office.  The  citations  of  decisions  made 
before  the  amendment  are  therefore  omitted. — Ed. 


§  799.    When  paper  to  be  served  on  attorney;  when  service  not 
required. 


e.  Contenipt. — An  order  to  show 
cause  why  a  party  to  a  special  proceeding 
should  not  be  punished  for  contempt  for 
disobedience  of  an  order  made  in  such 
proceeding  does  not  institute  a  new  pro- 


ceeding, but  is  an  order  in  such  special 
proceeding,  and  it  is  properly  served  upon 
the  attorneys  therein  of  the  party  pro- 
ceeded against:  State  Bank  v.  Wilchinsky, 
64  Misc.  476;  118  N.  Y.  Supp.  578. 


§  801  -a.    Service  in  certain  actions  when  name  of  deceased  person 
is  stated  as  defendant. 

In  case  any  action  or  proceeding  shall  be  brought,  founded  in  whole  or  in 
part  upon  any  transaction  growing  out  of  a  business  conducted  as  provided 
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by  subdivision  three  of  section  twenty  and  section  twenty-one  of  the  part- 
nership law,  and  the  name  of  the  deceased  person  is  stated  ss  a  defendant, 
the  process  and  papers  therein  may  be  served  on  any  person  or  persons 
using  such  name  with  like  effect  as  though  such  person  or  persons  had  been 
named  as  defendant  by  his  or  their  own  respective  names,  and  with  the 
same  effect  as  though  all  such  persons  were  served  with  process,  and  the 
process  and  all  papers  may  be  amended  by  substituting  the  name  or  names 
of  the  person  or  persons  using  the  name  of  such  deceased,  and  no  action  or 
proceeding  shall  fail,  abate  or  be  in  any  manner  hindered  by  the  name  of 
such  deceased  being  so  used. 

From  L.  1880,  chap.  661,  §  5. 
Added  by  chap.  65  of  1909. 

§  802.  This  article  not  applicable  to  service  of  summons  or  certain 
other  process. 

This  article  except  the  last  section  does  not  apply  to  the  service  of  a  sum- 
mons, or  other  process ;  or  of  a  paper  to  bring  a  party  into  contempt ;  or  to  a 
case  where  the  mode  of  service  is  specially  prescribed  by  law. 

Amended  by  chap.  65.  of  1909. 


a.  By  mail. — An  order  of  publication 
directing  the  deposit  thereof  in  the  gen- 
eral post  office  in  New  York  city,  is  not 
complied  with  by  depositing  it  in  a  mall 
chute  located  in  an  office  building  in 
that  city:  Korn  v.  Lipman,  201  N.  Y. 
404;  1  Brad.  P.  and  P.  Rep.  426. 

b.  Order. — An  order  must  be  served 
upon  a  party  personally  in  order  that  he 
may  be  punished  for  civil  contempt  in 
failing  to  comply  therewith;  this  Is  so 
although  the  party  appear  by  attorney 


and  contesced  the  motion  for  the  order: 
Curtis  V.  Powers,  146  App.  Div.  246. 

c.  Service. — ^Where  the  order  which 
has  been  disobeyed  has  been  duly  per- 
sonally served  upon  a  party  to  an  ac- 
tion, any  subsequent  order  In  the  action 
to  continue  the  efTect  thereof  or  to  pun- 
ish the  party  for  violating  the  same 
may  be  served  upon  his  attorney,  §  802 
notwithstanding:  Grant  v.  Greene,  121 
App.  Div.  756;   106  N.  Y.  Supp.  532. 


§  803.    The  court  may  direct  discovery  of  books,  etc. 

A  court  of  record,  other  than  a  justice's  court  in  a  city,  has  power 
to  compel  a  party  to  an  action  pending  therein,  to  produce  and  discover,  or 
to  give  to  the  other  party,  an  inspection  and  copy,  or  permission  to  take  a 
copy,  of  a  bdok,  document,  or  other  paper,  or  to  make  discovery  of  any 
article  or  property,  in  his  possession  or  under  his  control,  relating  to  the 
merits  of  the  action,  or  of  tlie  defense  therein. 
Amended  hy  chap.  173  of  1909. 


d.  Accoimtliig. — A  plaintiff,  suing 
in  equity  for  an  accounting  under  an 
agreement  to  divide  the  profits  of  stocks 
sold  hy  the  defendant,  is  not  entitled  to 
a  discovery  and  inspection  of  the  de- 
fendant's hooks  and  papers  prior  to  an 
Interlocutory  judgment  directing  an  ac- 
counting; the  proper  practice  in  a  suit 


for  an  accounting  in  equity  is  to  obtain 
an  interlocutory  judgment  for  an  ac- 
counting by  trial  at  special  term,  and 
that  right  being  established,  a  reference 
may  be  ordered  and  the  referee  require 
the  defendant  to  produce  the  necessary 
books  and  papers:  Moore  v.  Relnhardt» 
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132    App.   Dlv.    707;    117   N.   Y.   Supp. 
534. 

a.  In  a  suit  in  equity  for  an  account- 
ing, where  plaintiff's  right  thereto  is 
controverted,  an  application  by  him, 
prior  to  the  trial  for  the  discovery  of 
books  and  papers  in  the  possession  of 
the  defendant,  is  premature:  Conrady 
V.  Buhre,  148  App.  Div.  776. 

b.  Alimony. — In  an  action  for  separa- 
tion, by  a  wife,  an  order,  granted  on 
the  application  of  a  receiver,  directing 
the  examination  of  the  husband  In  re- 
gard to  his  property,  and  attaching  any 
property  in  his  hands  belonging  to  his 
wife,  will  be  reversed,  where  alimony 
had  been  paid  down  to  the  date  of  the 
order  and  there  is  sufficient  money  in 
the  hands  of  the  husband's  attorney  to 
pay  the  next  Installment:  Bradley  v. 
Bradley,  137  App.  Div.  751;  122  N.  Y. 
Supp.  626. 

c.  Books. — The  production  and  in- 
spection of  books  under  §  872,  subd.  7, 
which  provides  for  the  examination  of 
witnesses  before  trial,  is  not  intended 
to  take  the  place  of  a  discovery  and  in- 
spection under  §§  803  and  809,  but  is 
designed  to  obviate  the  necessity  for  a 
subpoena  duces  tecum;  the  two  reme- 
dies are  distinct;  the  production  of  the 
books  is  incidental  to  the  examination 
of  the  witness,  and  if  no  ground  is 
shown  for  the  examination,  their  pro- 
duction is  unnecessary:  Ryan  v.  New 
York  Central  &  H.  R.  R.  R.  Co.,  124 
App.  Div.  34;   108  N.  Y.  Supp.  371. 

(1.  Commissioiis  on  sales. — In  an 
action  to  recover  commissions  on  goods 
sold  the  plaintiff  will  not  be  allowed  to 
make  a  general  examination  of  the  busi- 
ness books  of  his  former  employers 
covering  the  period  in  controversy,  since 
such  Inspection  might  be  used  for  an 
Improper  purpose;  the  relief  to  which 
he  Is  entitled  can  be  obtained  by  an 
examination  of  the  defendants  before 
trial  upon  which  the  books  can  be  pro- 
duced by  a  subpoena  duces  tecum: 
Strauss  v.  Von  Tobel,  131  App.  Dlv. 
823;  116  N.  Y.  Supp.  96. 

e.  Ck>minl88ioii8. — A  plaintiff  suing 
on  a  contract  to  pay  a  percentage  of 
profits  in  addition  to  his  salary  is  not 
entitled  to  an  inspection  of  defendant's 
books  on  a  mere  showing  that  he  was 
promised  "  a  piece  of  any  new  business 
that  he  might  be  instrumental  in 
obtaining,"  this  arrangment  being  in- 
definite: Lane  v.  Jonasson  &  Co., 
128  App.  Div.  266;  112  N.  Y.  Supp. 
655. 

f.  Contract. — A  plaintiff  suing  for 
the  breach  of  a  contract  of  employment 
is  not  entitled  to  examine  the  defend- 
ant for  the  purpose  of  framing  his  com- 
plaint, where  the  moving  affidavit  sets 
out  every  essential  element  of  the  cause 
of  action,  save  only  the  amount  of  dam- 


age:   Cohn    V.    Hubert,    140    App.    Dlv. 
507;    125  N.  Y.  Supp.   834. 

g.  Corporation. — The  right  to  ex- 
amine the  books  and  papers  of  a  cor- 
poration is  a  purely  personal  right,  de- 
pending upon  ownership  of  capital  stock 
of  the  corporation;  a  temporary  admin- 
istrator, holding  stock  pending  the  con- 
test of  a  will  upon  the  outcome  of  which 
the  title  to  the  stocK  depends.  Is  not  a 
member  of  the  corporation  so  as  to  en- 
title him  to  an  Inspection  of  Its  books 
and  papers:  Ma/tter  of  Hastings,  120 
App.  Div.  756;   105  N.  Y.  Supp.  834. 

h.  Damages. — In  an  action  for  dam- 
ages sustained  by  the  loss  of  certain 
wine,  defendant  Is  entitled  to  an  ex- 
amination of  plaintiff's  books  upon  the 
defense  that  the  amount  of  damages 
claimed  has  not  been  sustained:  Reich 
V.  Bliss  Building,  Inc.,  73  Misc.  20. 

i.  Damages — ^Damages  being  claimed 
&nd  denied,  their  amount  Is  a  material 
issue  and  defendant  has  a  right  under 
§  803  to  inspect  books  kept  by  the  plain- 
tiff In  Its  business  showing  profit  and 
loss;  the  defense  need  not  necessarily 
be  affirmative  to  entitle  the  defendant  to 
such  Inspection :  Iroquois  Hotel  &  Apart- 
ment Co.  V.  Iroquois  Realty  Co.,  126 
App.  Dlv.  814;   110  N.  Y.  Supp.  172. 

j.  Dead  body. — The  body  of  a  dead 
person  Is  not  an  "  article  or  property  " 
within  the  meaning  of  the  provisions 
of  §  803:  Danahy  v.  Kellogg,  70  Misc. 
25;    126  N.  Y.  Supp.  444. 

k.  During  trial. — Inspection  of  books 
and  papers  during  trial  to  refresh  the 
memory  of  a  witness:  Christman  v. 
Keck,  138  App.  Dlv.  654;  122  N.  Y. 
Supp.    676. 

1.  Deed — Where  the  materiality  of  a 
deed,  which  plaintiff  seeks  to  have  set 
aside  for  fraud,  distinctly  appears, 
plaintiff's  motion  for  a  discovery  and 
inspection  thereof,  so  that  he  may  be 
able  to  show  In  his  complaint  whether 
or  not  said  deed  bears  his  signature  or 
whether  It  was  used  under  the  circum- 
stances charged  In  his  moving  affidavit, 
will  be  granted:  Peck  v.  Peck,  57  Misc. 
94;  107  N.  Y.  Supp.  925. 

m.  Employee. — ^W^here  one  who  Is 
employed  under  a  contract  whereby  he 
is  to  receive  a  fixed  salary,  a  percentage 
of  the  profits  and  one-third  of  the  busi- 
ness he  brings  in,  is  discharged  without 
previous  notice  and  without  an  oppor- 
tunity to  secure  Information  from  his 
employer's  books  as  to  the  amount  due 
him  under  the  contract,  an  order  allow- 
hlm  to  Inspect  such  books  for  the  pur- 
pose of  enabling  him  to  prepare  for  trial 
should  be  granted:  Webb  v.  Hedge  Co., 
133  App.  Dlv.  420;  117  N.  Y.  Supp. 
643. 

n.  Executor. — An  equitable  action 
cannot  be  maintained  for  the  sole  pur- 
pose of   procuring   a   discovery   of   the 
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books  and  accounts  of  a  deceased  per- 
son in  the  hands  of  his  executors  by 
one  having  a  claim  against  his  estate: 
Rice  V.  Peters,  58  Misc.  381;  111  N.  Y. 
Supp.  5. 

a.  Foreign  corporation. — A  foreign 
corporation  by  suing  a  citizen  In  this 
state  subjects  Itself  to  the  jurisdiction 
of  the  court  and  may  be  required  to  al- 
low an  inspection  of  its  books  and  pa- 
pers by  the  defendant,  although  the 
same  are  In  a  foreign  jurisdiction;  when 
books  are  in  daily  use  in  the  foreign 
jurisdiction  a  verified  copy  of  the  re- 
quired items  should  only  be  allowed: 
National  Distilling  Co.  v.  Van  Bmden, 
120  App.  Div.  746;  105  N.  Y.  Supp.  657. 

b.  The  fact,  that  the  defendant  is  a 
foreign  corporation  and  that  its  books 
may  not  be  within  the  state,  i«  no  rea- 
son for  denying  a  motion  for  an  inspec- 
tion of  its  books  and  papers  where  there 
is  no  question  but  that  the  defendant  is 
subject  to  the  jurisdiction  of  the  court 
and,  where  the  books  and  papers 
sought,  relate  wholly  to  a  contract  ex- 
ecuted in  this  state:  Sullivan  v.  Ryan- 
Parker  Cons.  Co.  No.  1,  14  8  App.  Div. 
243. 

c  'd'oreigii  Judgment. — In  an  action 
brousnt  upon  a  foreign  judgment,  an 
order  granting  defendant  an  inspection 
of  the  drafts  upon  which  the  foreign 
judgment  was  based  will  be  reversed, 
especially  where  it  does  not  appear  that 
plaintiff  has  the  drafts  in  his  possession 
or  under  his  control:  Schultze  v.  Hutt- 
linger,   145   App.   Div.    276. 

d.  Further  examination. — In  an  ac- 
tion to  avoid  contracts,  an  examination 
of  papers  to  show  the  profits  made  by 
the  defendant,  or  the  unreasonableness 
of  its  prices,  should  not  be  granted  as 
the  real  Issue  was  whether  the  contracts 
were  made  to  create  a  monopoly;  a 
further  examination  may  sometimes  be 
ordered:  People  v.  American  Ice  Com- 
pany, 120  App.  Div.  234;  104  N.  Y. 
Supp.  858. 

e.  General  books. — An  inspection  of 
all  the  general  books  of  a  corporation 
should  not  be  granted  for  the  purpose  of 
ascertaining  whether  there  was  an 
agreement  between  the  plaintiffs  Intes- 
tate and  other  defendants  as  to  the  con- 
trol of  the  corporation:  Brewster  v. 
Brewster  Co.,  127  App.  Div.  729;  111 
N.  Y.  Supp.  1026. 

f.  General  search. — A  servant  suing 
his  master  for  personal  Injuries  will  not 
be  allowed  an  Inspection  of  defendant's 
plant  after  three  years  have  elapsed 
since  the  time  of  the  injury  so  that  the 
condition  of  the  plant  may  have 
changed;  §  803  does  not  authorize  a 
roving  commission  so  that  the  plaintiff 
may  make  a  general  search  for  evi- 
dence: Cuca  V.  Lackawanna  Steel  Co., 
138  App.  Div.  421;  122  N.  Y.  Supp.  732. 


g.  Grounds. — A  plaintiff,  suing  for 
an  accounting  for  money  received  by  de- 
fendant stockbrockers  will  not  be 
granted  an  inspection  of  books  and 
papers  which  he  alleges,  on  informar 
tion  and  belief,  will  show  that  the  de- 
fendants fraudulently  charged  him  with 
their  own  losses,  where  the  only  souroe 
of  the  Information  and  ground  of  the 
belief  is  an  afiidavit  of  the  defendant's 
former  bookkeeper  stating  that  he  be- 
lieves that  an  inspection  of  the  books 
will  show  that  the  plaintiff  was  cheated 
by  the  defendants  by  the  means  referred 
to  in  the  plaintiff's  affidavit:  Brlckner 
V.  Sulzbacher,  130  App.  Div.  393;  114 
N.  Y.  Supp.  958. 

h.  Joint  interest. — An  order  for  the 
examination  of  a  safe  deposit  box,  stand- 
ing in  the  Joint  names  of  a  judgment 
debtor  and  another,  by  a  receiver  of  the 
judgment  debtor  appointed  in  proceed- 
ings supplementary  to  execution,  cannot 
be  justified  under  §  803,  and  the  court 
has  no  inherent  power  to  make  such  an 
order:  Matter  of  Ehrich  v.  Root,  134 
App.  Div.  432;   119  X.  Y.  Supp.  395. 

i.  Libel. — A  plaintiff  is  not  entitled 
to  an  inspection  of  an  alleged  libelous 
paper  for  the  purpose  of  framing  his 
complaint,  where  the  granting  of  the 
application  would  compel  the  defendant 
to  furnish  evidence  which  might  be  used 
against  him  in  a  criminal  prosecution: 
Riddle  V.  Blackburne,  125  App.  Div. 
893;  110  N.  Y.  Supp.  748. 

j.  Mandamus. — A  stockholder  may 
enforce  his  right  under  §  29  of  the 
Stock  Corporation  Law  to  an  inspection 
of  the  stock  book  by  mandamus;  the 
granting  of  the  writ  is  in  the  discretion 
of  the  court;  the  court  before  grrantlng 
the  writ  may  require  the  relator  to  dis- 
close whether  he  is  acting  for  others  and 
his  purpose  In  seeking  an  Inspection  of 
the  stock  book:  People  ex  rel  Hunter 
V.  National  Park  Bank,  122  App.  DIt. 
635;  107  N.  Y.  Supp.  369. 

k.  Merits. — The  court  may  grant  a 
discovery  of  articles  or  property  In  the 
possession  of,  or  under  the  control  of, 
a  party  relating  to  the  merits  of  an 
action  or  of  a  defense  thereto:  Beyer 
v.  Transit  Dev.  Co.,  139  App.  Div.  724; 
124  N.   Y.  Supp.   463. 

1.  Personalty. — The  provisions  of 
9  803  relate  to  books,  documents  or 
other  papers  an4  do  not  authorize  the 
court  to  compel  the  production  of  other 
articles  of  personal  property,  nor  can 
such  authority  be  conferred  by  the  gen- 
eral rules  of  practice:  Pina  Maya-Sisal 
Co.  V.  Squire  Mfg.  Co.,  55  Misc.  325; 
105  N.  Y.   Supp.   482. 

m.  Picture.— Inspection     of    a    large 
picture  which  is  neither  "  a  book,  docu- 
ment or  other  paper,"  within  the  mean- 
;  ing  of  $  803;  upon  renewal  of  the  mo- 
tion made  in  the  previous  case,  held. 
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that  though  the  picture  bore  the  pur- 
ported signature  of  the  artist  it  could 
not  be  regarded  as  a  "  document  or 
other  paper "  within  the  meaning  of 
§  808;  and  a  motion  for  its  inspection 
must  be  denied  for  want  of  power:  Wil- 
son y.  Collins,  57  Misc.  363,  365;  109 
N.  Y.  Supp.  662. 

sc  Premature. — Suit  to  set  aside 
— assignment  of  partnership  interest; 
discovery  of  books  and  papers;  when 
motion  premature:  Gow  v.  Ward,  144 
App.  Div.  593. 

b.  Re-settlement — An  order  granting 
an  inspection  of  books  and  papers  should 
be  resettled  so  as  to  recite  preliminary 
objections  as  to  the  sufficiency  of  the 
moving  papers  raised  by  the  defendant, 
so  that  he  may  have  the  benefit  thereof 
in  case  of  appeal:  Societe  Anonyme  dee 
Glaces  Natlonales  Beiges  v.  Kahn;  126 
App.  Div.  834;   110  N.  Y.  Supp.  980. 

c.  Rights. — The  defendants'  right  to 
a  copy  of  a  document  under  §§803  and 


804  is  not  to  be  defeated  by  the  affidavit 
of  plaintiffs  officer  that  the  plaintifT 
believes  it  is  only  a  scheme  to  devise 
technical  defenses  to  avoid  a  fair  and 
honest  liability:  Title  G.  &  S.  Co.  y. 
Culgin  Pace  Contg.  Co.,  66  Misc.  157. 

d.  Stock  brokers. — Facts  Justifying 
a  discovery  of  books  or  stockbrokers 
acting  with  defendants  in  a  joint 
venture:  Hotchkiss  v.  Levi,  140  App. 
Div.  525;   125  N.  Y.  Supp.  462. 

e.  Tenant. — An  assignee  of  a  tenant 
who  has  been  evicted,  suing  to  recover 
moneys  deposited  as  security  for  rent, 
is  not  entitled  to  an  inspection  of  the 
landlord's  books  and  papers' in  order  to 
disprove  a  defence  that  the  money  is 
retained  because  the  tenant  made  a 
breach  of  his  covenant  to  pay  taxes 
and  keep  the  premises  in  repair:  Nilea 
V.  Iroquois  Realty  Co.,  130  App.  Div. 
744;  115  N.  Y.  Supp.  602. 


§  804.    Rules  to  prescribe  the  cases,  etc. 

f.    The  defendant's  right  to  a  copy  of  i  technical  defences  to  avoid  a  fair  and 
a  document  under  §§   803   and   804   is  |  honest  liability:    Title   G.   A  S.  Co.  y. 


not  to  be  defeated  by  the  affidavit  of 
plaintilf's  officer  that  the  plain tifC  be- 
lieves  it   is   only   a   scheme   to   devise 


Culgin  Pace  Contg.  Co.,  66   Misc.   157; 
121  N.  Y.  Supp.  226. 


§  805.    Petition  for  discovery,  and  order  thereupon. 

g.  Petition — An  application  by  plain-  must  be  based  on  a  verified  petition; 
tifC  for  an  inspection  of  a  contract  for  and  an  order  based  upon  affidavits  only 
the  exchange  of  real  property  to  enable  |  must  be  reversed:  Gordon  v.  Osk,  56 
him  to  frame  his  complaint,  under  §  805,    Misc.  604;   107  N.  Y.  Supp.  660. 


§  808.    Penalty  for  disobedience. 


h.  Dismissal. — ^To  justify  the  sum- 
mary dismissal  of  a  pleading  under  §  808 
because  the  party  has  failed  to  comply 
with  an  order  for  discovery,  there  must 
be  an  absolute  and  contumacious  refusal 
to  obey  the  order:  Banes  v.  Rainey,  130 
App.  Div.  465;  114  N.  Y.  Supp.  986. 


i.  Service  of  order. — An  order  must 
be  served  upon  a  party  personally  in 
order  that  he  may  be  punished  for  civil 
contempt  in  failing  to  comply  there- 
with; this  is  so  although  the  party  ap- 
peared by  attorney  and  contested  the 
motion  for  the  order:  Curtis  v.  Powers, 
146  App.  Div.  246. 


§  809.    Effect  of  papers,  etc.,  produced. 


j.  Books. — The  production  and  in- 
spection of  books  under  §  872,  subd.  7, 
which  provides  for  the  examination  of 
witnesses  before  trial,  is  not  intended  to 
take  the  place  of  a  discovery  and  in- 
spection under  §§  803  and  809,  but  is 
designed  to  obviate  the  necessity  for  a 
subpoena  duces  tecum;  the  two  reme- 
dies are  distinct;  the  production  of  the 
books  is  incidental  to  the  examination 
of  the  witness,  and  if  no  ground  is 
shown  for  the  examination,  their  pro- 
duction  is  unnecessary:    Ryan   v.   New 


York  Central  &  H.  R.  R.  R.  Co.,  124 
App.  Div.  34;  108  N.  Y.  Supp.  371. 

k.  Executor. — An  equitable  action 
cannot  be  maintained  for  the  sole  pur- 
pose of  procuring  a  discovery  of  the 
books  and  accounts  of  a  deceased  person 
in  the  hands  of  his  executors  by  one  hav- 
ing a  claim  against  his  estate:  Rice  v. 
Peters,  58  Misc.  381;  111  N.  Y.  Supp.  5. 

1.  Separation. — In  an  action  for  sep- 
aration, by  wife,  an  order,  granting  on 
application  of  a  receiver  directing  the 
examination  of  the  husband  in  regard 
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to  his  property,  and  attaching  any  prop- 
erty in  his  hands  belonging  to  his  wife» 
will  be  reversed,  where  alimony  had 
been  paid  down  to  the  date  of  the  order 
and    there    i-s   sufficient    money    in    the 


hands  of  the  husband's  attorney  to  pay 
the  next  installment:  Bradley  v.  Brad- 
ley, 137  App.  Div.  751;  122  N.  Y.  Supp. 
626. 


§  811.    Party  need  not  join  with  his  sureties;  when  one  surety  is 
sufficient. 


a  Surety  company. — Rule  59  of  the 
General  Rules  of  Practice  as  to  the 
security  of  a  guardian  Is  not  satisfied  by 


the  bond  of  a  surety  company:  Matter 
of  Flynn,  58  Misc.  628;  111  N.  T.  Supp. 
1023. 


§  812.    Form  of  bond  or  undertaking;  affidavit  of  sureties. 


I).  Surety. — Since  the  amendment  of 
1900  to  §  812  the  surety  upon  the  bond 
of  a  guardian  of  an  infant  is  entitled  as 
matter  of  right  to  be  discharged  from 
liability  upon  notice  to  the  principal;  but 
the  court  in  such  case  is  without  power 
to  impose,  as  a  condition  of  granting  the 
discharge,  that  the  premiums  paid  by  the 
guardian  to  the  surety  shall  be  repaid, 


where  no  written  demand  therefor  is 
proved:  Matter  of  American  Surety  Co., 
61  Misc.  542;  115  N.  Y.  Supp.  860. 

c.  ft  812  does  not  apply  to  a  surety 
on  appeal  whose  principal  is  not  one  of 
the  enumerated  persons  or  "  a  fidu- 
ciary "  in  any  sense:  Allen  v.  Nat. 
Surety  Co.,  144  App.  Div.   509. 


§  814.    Bonds,  etc.,  to  the  people  or  a  public  officer  for  the  benefit 
of  a  suitor. 


(i.  Lieave  to  sue. — The  sureties  of  an 
owner  are  not  liable  in  an  action  to 
foreclose  a  mechanic's  lien,  unless  the 
lien  be  valid  and  that  question  may  be 
litigated;  In  an  action  against  the  sure- 


ties of  an  owner,  it  Is  not  necessary  for 
the  plaintiff  to  obtain  leave  to  sue  under 
§814:  Vitelli  v.  May,  120  App.  Div. 
448;   104  N.  Y.  Supp.  1082. 


§  817.     Consolidating  causes  in  same  court. 


e.  €k>ntract. — A  defendant  sued  in 
the  supreme  court  for  moneys  paid  to 
him  to  construct  an  engine  which  he 
refused  to  deliver,  Is  not  bound  to  coun- 
terclaim a  demand  for  the  value  of 
material  and  services  furnished,  but 
may  merely  set  up  his  lien  as  a  defense 
and  bring  a  cross-action  to  recover  the 
amount  in  the  municipal  court  of  New 
York;  the  plaintiff,  in  the  first  action, 
made  defendant  in  the  second  and 
therein  counterclaiming  on  the  cause 
set  out  in  the  first  action,  is  not  en- 
titled to  have  the  two  actions  consoli- 
dated under  §§817  and  818:  Miller  v. 
Baillard,  124  App.  Div.  555;  108  N.  Y. 
Supp.  973. 

f.  Construction. — The  provisions  of 
§  817  authorize  the  consolidation  of  ac- 
tions against  the  same  defendant  and  by 
the  same  plaintiff,  but  do  not  authorize 
the  consolidation  of  actions  where  the 
plaintiff  in  one  action  is  the  defendant 
in  the  other:  Waiontha  K.  Co.,  Ltd.  v. 

§  818.    Id.;  in  different  courts. 

j.     Contract. — A    defendant    sued    in 
the  supreme  court  for  moneys  paid  to 


Hecht  &  Campe,  Inc.,  58  Misc.  350;  111 
N.  Y.  Supp.  10. 

ff.  Physician  and  patient. — An  action 
brought  by  a  physician  in  the  municipal 
court  of  New  York  for  services  rendered 
cannot  be  consolidated  with  an  action 
brought  by  the  patient  in  supreme  court 
against  the  physician  for  malpractice; 
because  under  §  817  actions  can  be  con- 
solidated only  where  they  are  in  favor 
of  the  same  plaintiff  against  the  same 
defendant:  Martin  v.  Prentice,  133  App. 
Div.  741;  118  N.  Y.  Supp.  215. 

h.  The  consolidation  of  actions 
between  the  same  parties,  under  §§  817 
and  818,  rests  in  the  sound  discretion 
of  the  court  to  which  application  is  made: 
Argyle  Co.  v.  Griffith.  128  App.  Div.  262; 
112  N.  Y.  Supp.  773. 

i.  The  supreme  court  has  no  au- 
thority to  coneolidate  two  special  pro- 
ceedings which  are  based  on  different 
facts  and  are,  in  part,  against  different 
respondents:  People  ex  rel.  Collins  v. 
Ahearn,   146  App.  Div.  135. 


him  to  construct  an  engine  which  he 
refused    to    deliver,    is    not    bound    to 
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connterclaim  a  demand  for  the  value  of 
material  and  Berrlces  famished,  but  may 
merely  set  up  his  Hen  as  a  defense  and 
bring  a  cross-action  to  recover  the 
amount  in  the  municipal  court  of  New 
York;  the  plaintiff,  in  the  first  action 
made  defendant  in  the  second  and 
therein  countercl aiming  on  the  cause  set 
out  in  the  first  action,  is  not  entitled  to 


have  the  two  actions  consolidated  un- 
der §§  817  and  818:  Miller  v.  Baillard, 
124  App.  Dlv.  655;  108  N.  Y.  Supp.  973. 
a.  The  consolidation  of  actions 
between  the  same  parties,  under  §§  817 
and  818  rests  in  the  sound  discretion  of 
the  court  to  which  application  is  made: 
Argyle  Co.  v.  Griffith.  128  App.  Div. 
262;  112  N.  Y.  Supp.  773. 


§  820.    Interpleader  by  order  In  certain  cases. 


b.  Contents  of  order. — An  order 
made  pursuant  to  §  820  substliuilng  a 
third  party  as  defendant  in  an  action 
to  recover  a  chattel  cannot  be  sustained 
where  no  notice  of  the  application  was 
given  to  the  third  party,  and  the  moving 
affidavit  failed  to  show  that  the  third 
party's  claim  to  the  chattel  was  with- 
out collusion:  O'Connor  v.  Lock,  148 
App.  Div.  765. 

c.  Demand. — §  820  only  authorizes 
the  substitution  of  a  party  as  defendant, 
or  the  bringing  in  of  an  additional  party, 
where  a  demand  has  been  made  upon 
the  original  defendant  by  the  parties 
sought  to  be  substituted  for  the  same 
debt;  a  defendant  who  by  collusion  in- 
duces another  to  lay  claim  to  the  prop- 
erty is  not  entitled  to  have  him  brought 
in  as  a  defendant:  Boskowltz  v.  Bosk- 
owitz,  124  App.  Div.  849;  109  N.  Y. 
Supp.  490. 

d.  Insurance. — Interpleader  refused 
in  action  on  insurance  policy  issued  by  a 
fraternal  benefit  association:  Fowler  v. 
Eastman  Council  No.  97,  58  Misc.  14; 
108  N.  Y.  Supp.  1017. 

e.  An  insurance  company  sued 
on  a  policy  payable  to  the  in- 
sured at  the  end  of  fiften  years  or,  if 
he  died  before  that  time,  to  plaintiff  as 
his  wife,  or  such  other  beneficiary  as 
might  be  designated,  is  entitled  to  an 
order  substituting  the  personal  repre- 
sentatives of  the  deceased  as  defendants 
in  place  of  the  insurance  company:  St. 
John  V.  Union  Mutual  Life  Insurance 
Company,  132  App.  Div.  515;  117  N.  Y. 
Supp.   1077. 

f.  Motion. — Courts  of  equity  have 
Jurisdiction  to  entertain  an  action  of  in- 
terpleader in  a  proper  case,  but  a  party 
can  only  be  interpleaded  by  motion  in 
accordance  with  §  820;  a  party  so 
brought  in  is  entitled  to  personal  no- 
tice of  the  motion  or  the  equivalent 
thereto;  a  non-resident  cannot  be  sub- 


stituted as  a  defendant,  unless  the  serv- 
ice of  notice  of  motion  be  made  person- 
ally within  this  state,  or  he  voluntarily 
appear  and  submit  to  the  jurisdiction  of 
the  court ;  service  of  notice  by  mail  or 
personal  service  without  the  state  is  in- 
sufficient to  vest  the  court  with  juris- 
diction: Bullowa  V.  Prtvident  Life  A 
Trust  Co.,  125  App.  Div.  545;  109  N.  Y. 
Supp.  1058. 

g.  Permissive. — The  provisions  of 
the  Code  relating  to  interpleader  are 
permissive,  not  mandatory:  Hemmerich 
V.  Union  Dime  Sav.  Inst.,  144  App.  Div. 
413. 

h.  Right  to  Interpleader. — §  820 
gives  a  right  of  interpleader,  when  the 
defendant  has  an  interest  in  the  fund 
in  suit,  and  desires  to  interplead  an- 
other party  to  the  end  that  the  whole 
matter  may  be  adjudicated,  but  a  de- 
fendant is  not  entitled  to  an  order  of 
interpleader  merely  because  two  claims 
are  made  against  him  for  the  same 
debt:  Mitchell  v.  Catlin  &  Powell  Co., 
71  Misc.  450;  128  N.  Y.  Supp.  692. 

i.  Salary. — An  action  to  recover  the 
salary  of  a  public  officer  under  an 
assignment  thereof  is  not  an  action 
"  upon  a  contract  *'  within  the  meaning 
of  §  820:  Walker  v.  City  of  N.  Y.,  72 
Misc.   97. 

j.  Sufficiency. — It  is  not  necessary 
that  the  moving  papers  set  forth  facts 
showing  why  the  defendant  would  be 
placed  in  peril  by  paying  to  either  claim- 
ant: Pouch  v.  Prudential  Insurance  Co., 
146  App.  Div.  612. 

k.  Trial. — Where  an  action  at  law, 
brought  in  the  city  court  of  the  city  of 
New  York,  becomes  an  equitable  one, 
by  interpleader  proceedings  under  §  820, 
If  is  triable  by  the  court  without  a  jury 
at  any  trial  term  when  regularly 
reached  in  its  order  upon  the  calendar: 
Schreiber  v.  Dry  Dock  Sav.  Institution, 
59  Misc.  408;    112  N.  Y.  Supp.   360. 


§  820-a.    Suit  by  debtor,  demanding  judgment  of  interpleader. 

When  any  sum  of  money  shall  be  due  and  payable  under  or  on  account 
of  a  contract,  and  the  whole,  or  any  part  thereof,  exceeding  fifty  dollars  in 
amount,  shall  be  claimed  or  demanded  by  adverse  claimants  thereto,  the 
debtor  may  bring  suit  in  any  court  having  jurisdiction  thereof,  and  of  the 


§  820-a] 


222 


parties,  demanding  judgment  of  interpleader,  and  that  the  debtor  be  per- 
mitted to  pay  the  amoimt  of  the  debt  into  court,  and  that  such  debtor  upon 
such  payment  into  court  be  discharged  from  any  further  liability  to  any  of 
the  parties  to  the  action.  When  service  of  the  summons  and  complaint  shall 
have  been  made  upon  all  such  claimants,  the  plaintiff  may  make  application, 
by  petition  or  upon  affidavits  for  an  order  permitting  and  directing  the 
plaintiff  to  pay  the  amount  of  the  debt  into  court,  and  that  the  plaintiff, 
upon  the  payment  into  court  of  the  amount  of  the  debt  as  required  by  the 
order,  be  discharged  from  any  further  liability  to  any  of  the  defendants  in 
such  action,  and  the  court,  upon  satisfactory  proof  by  affidavit  or  otherwise, 
as  the  court  may  require,  of  the  facts  alleged  in  the  complaint,  and  that  the 
whole  or  part  of  the  debt  is  claimed  adversely  by  the  defendants  without 
any  collusion  on  the  part  of  the  plaintiff,  and  that  the  amount  thereof  is  not 
in  dispute  may  make  such  an  order,  upon  such  terms  as  to  costs  and  disburse- 
ments payable  out  of  the  money  so  adversely  claimed  as  to  the  court  may 
seem  just,  and  upon  the  payment  into  court  of  the  amount  of  such  debt,  and 
complying  with  the  terms  of  such  order,  the  plaintiff  shall  stand  discharged 
from  any  further  liability  to  any  of  the  defendants  in  said  action  upon 
account  of  such  debt  and  contract.  Notice  of  such  application,  together 
with  copies  of  the  papers  upon  which  the  same  is  made,  shall  be  personally 
served  on  each  of  the  defendants,  at  least  five,  and  not  more  than  fifteen  days 
before  the  return  day  thereof. 

Added  by  chap.  285  of  1908. 

Note. — Although  It  has  always  *been  recognized  that  there  was  aa  equitable  action 
of  interpleader,  separate  and  distinct  from  the  remedy  provided  for  in  §  820,  yet  the 
distinction  of  late  has  been  less  strictly  drawn.  Section  820a,  however,  gives  a  new 
form  of  interpleader  by  which  a  debtor  may  maintain  an  action  against  two  or  more 
persons  claiming  the  same  fund,  in  which  action  the  court  may  allow  costs  to  be  paid 
out  of  the  fund  to  the  debtor,  plaintiff. 


a.  Contents  of  complaint. — The  com- 
plaint in  an  action  of  interpleader  must 
allege  positively  that  conflicting  claims 
to  substantially  the  same  thing,  fund, 
debt  or  duty  are  set  up  by  the  defend- 
ant; that  the  defendant  claims  no  in- 
terest in  the  subject-matter;  that  he 
is  indifTerent  between  the  claimants, 
and  is  ready  and  willing  to  deliver  the 
thing  or  fund,  or  pay  the  debt,  or  ren- 
der the  duty  to  the  rightful  claimant, 
but  that  he  is  ignorant  or  in  doubt 
which  is  the  rightful  one,  and  is  in  real 
danger  or  hazard  by  means  of  such 
doubt  from  their  conflicting  demands: 
Pouch  V.  Prudential  Ins.  Co.,  204  N. 
Y.  281. 

b.  Judgment  creditor. — ^Where  one 
owing  money  to  a  contracting  company 
under  a  contract  has  Interpleaded  a 
Judgment  creditor  of  the  contracting 
company,  whose  execution  has  been  re- 
turned unsatisfied,  has  such  an  interest 


in  the  subject-matter  of  the  action  as 
to  give  him  the  right  to  be  brought  in 
as  a  party  defendant:  Edison  Electric 
Illuminating  Co.  v.  Frick  Co.,  146  App. 
Div.  605. 

c.  Jurisdiction. — The  city  court  of 
the  city  of  New  York  has  jurisdiction 
of  an  action  of  interpleader  under  § 
820a:  U.  S.  Mortgage  &  Trust  Co.  v. 
Vermilye  &  Power,  72  Misc.  375. 

d.  Moving  papers. — It  is  not  neces- 
sary that  the  moving  papers  set  forth 
facts  showing  why  the  defendant  would 
be  placed  in  peril  by  paying  to  either 
claimant:  Pouch  v.  Prudential  Insur- 
ance Co.,  146  App.  Div.   612. 

e.  Validity  of  claim. — ^Where  an  In- 
surance company  holding  moneys  de- 
manded by  adverse  claimants  brings  an 
action  of  interpleader  under  §  820a,  it 
is  entitled  to  pay  the  money  into  court 
and  to  be  discharged  from  liability  to 
the    various    claimants;     It    need     not 
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establish    the    validity    of    the    adverse 
claimants:     Western     Com.     Travelers' 


Asen.  v.  Langeheineken,  139  App.  Dlv. 
592;   124  N.  Y.  Supp.  182. 


§  822.    Dismissal  of  complaint  for  neglect  to  proceed. 


a.  Abandoned. — Where  an  action  for 
negligence  causing  death  has  never  been 
placed  on  the  calendar,  and  Junior  issues 
have  been  tried,  it  should  be  dismissed, 
where  the  only  excuse  is  that  the  manag- 
ing clerk  directed  his  assistant  not  to 
place  it  there  and  the  matter  was  not 
called  to  the  attorney's  attention,  and 
nothing  shows  it  was  not  abandoned: 
McGrath  v.  Murtha  &  Schmohl  Co.,  128 
App.  Div.  278;  112  N.  Y.  Supp.  679. 

b.  Another  action. — ^A  suit  to  set 
aside  mortgages  will  be  dismissed  for 
want  of  prosecution  where  a  permanent 
receiver  of  the  defendant  is  bringing  an- 
other action  for  the  same  purpose  for  the 
benefit  of  all  the  creditors,  and  the  plain- 
tJfr  in  the  original  suit  intends  to  await 
the  result  of  the  receiver's  suit  in  which 
he  will  obtain  all  the  relief  to  which  he 
is  entitled:  Frohmann  v.  Sherman  Square 
Hotel  Co.,  136  App.  Div.  431;  120  N. 
Y.  Supp.   981. 

c.  Directors. — Order  denying  a  mo- 
tion to  dismiss  the  complaint  for  fail- 
ure to  prosecute  an  action  against  direc- 
tors of  a  corporation,  affirmed:  Bauer  v. 
Hart.  122  App.  Dlv.  41;  106  N.  Y.  Supp. 
877. 

d.  Where  plaintiff  has  delayed  prose- 
cution of  a  cause  for  seven  years,  and 
junior  issues  have  been  tried,  and  plain- 
tiff cannot  satisfactorily  explain  the  de- 
lay, the  cause  will  be  dismissed:  Ingri 
V.  The  Star  Company,  134  App.  960; 
119  N.  Y.  Supp.  502. 

e.  Dismissal. — The  fact  that  a  case  | 
was  noticed  for  trial  and  placed  on  the 
day  calendar  does  not  deprive  the  de- 
fendant of  his  right  to  a  dismissal  where 
it  was  stricken  from  the  day  calendar 
and  the  plaintiff  failed  to  restore  it: 
Toher  v.  Lochinvar  Realty  Co.,  124  App. 
Dlv.  370;    108  N.  Y.  Supp.  667. 

f.  Excuse. — An  order  of  dismissal 
of  an  action  for  failure  to  prosecute 
should  be  granted,  where  no  excuse  for 
the  neglect  to  prosecute  is  shown: 
Pociunas  v.  American  Sugar  Ref.  Co., 
74  Misc.  407. 

g.  Illness. — The  appellate  division 
will  not  interfere  with  the  discretion  of 
the  trial  court  in  dismissing  a  complaint 
for  unreasonable  neglect  to  prosecute, 
where  the  only  excuse  for  delay  is  that 
the  plaintiff  and  members  of  her  family 
have  been  111:  Hoag  v.  S.  D.  Marble  Co., 
143  App.  Div.  482;  127  N.  Y.  Supp. 
1094. 

h.  Iiaches. — ^Where  a  plaintiff  has 
done  nothing  to  bring  an  action  to  trial 
for  three  years  after  issue  joined,  dur- 
ing which  time  younger  issues  have  been 
tried  in  their   regular   order,  a  prima 


facie  case  of  laches  is  established  and 
the  plaintiff  is  under  the  burden  of 
showing  a  good  excuse:  Regan  v.  MilU- 
ken  Bros.,  123  App.  Div.  72;  107  N.  Y. 
Supp.  722. 

i.  Where  for  five  years  after  issue 
joined  the  plaintiff  served  no  notice  of 
trial  or  note  of  issue,  and  junior  issues 
have  been  reached  and  disposed  of,  the 
complaint  will  be  dismissed  for  an  un- 
reasonable neglect  to  prosecute,  in  the 
absence  of  facts  excusing  the  delay:  Fer- 
ber  V.  Newgold,  133  App.  Dlv.  739;  118 
N.  Y.  Supp.  214. 

j.  A  complaint  should  be  dismissed 
for  failure  to  prosecute,  where  the  plain- 
tiff has  not  served  a  notice  of  trial  or 
filed  a  note  of  issue,  or  placed  the  cause 
upon  the  calendar  for  trial,  and  younger 
issues  of  the  same  nature  have  been 
reached  and  disposed  of,  unless  there  be 
an  adequate  excuse  for  the  delay;  it  is 
no  excuse  that  the  plaintiff,  by  reason 
of  lack  of  money,  was  unabie  to  pay  his 
attorney  a  retainer:  Kaschel  v.  Stutz, 
137  App.  Dlv.  199;  121  N.  Y.  Supp. 
979. 

k.  The  complaint  in  an  action  for 
personal  injuries  should  be  dismissed 
for  failure  to  prosecute  where  the  plain- 
tiff, without  excuse,  does  not  urge  the 
cause  for  trial  for  a  period  of  four 
years:  Manning  v.  Wambold,  146  App. 
Div.   318. 

1.  Leave  of  court. — A  motion  once 
denied  at  special  term  may  not  be  re- 
newed on  the  same  papers,  nor  on  ad- 
ditional proof  of  facts  existing  at  the 
time  the  original  motion  was  made, 
without  leave  of  court:  DeLacy  v.  Kelly, 
147  App.  Div.  37. 

m.  Negligence. — The  complaint  in  an 
action  to  recover  for  personal  injuries 
should  be  dismissed  for  failure  to  prose- 
cute when  it  is  shown  that  although  the 
cause  of  action  arose  in  1899,  and  is- 
sue was  joined  in  1902,  the  case  was  not 
noticed  for  trial  or  note  of  issue  filed  or 
any  proceedings  since  taken,  although 
issues  three  years  younger  had  been 
tried  in  the  meantime:  McCardell  v. 
Metropolitan  Street  Railway  Co.,  124 
App.  Div.  528;  108  N.  Y.  Supp.  990. 

n.  Nejflect. — Where  a  plaintiff  un- 
reasonably neglects  to  prosecute  an  ac- 
tion, the  court,  on  motion  of  the  defend- 
ant, may  in  its  discretion  dismiss  the 
complaint;  proof  that  younger  issues  have 
been  tried  in  their  regular  order  makes 
a  prima  fade  case  of  unreasonable  neg- 
lect and  casts  upon  the  plaintiff  the  bur- 
den of  showing  that  the  neglect  was  not 
unreasonable:    Finn   v.   Scottish  Union 
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and  National  Insurance  Co.*   137  App. 
Dlv.  60;    122  N.  Y.  Supp.  37. 

a.  Note  of  issue. — Failure  to  serve 
notice  of  trial  or  note  of  issue  for  three 
years  is  cause  for  dismissal  of  the  com- 
plaint, where  moving  papers,  on  a  motion 
to  dismiss  for  failure  to  prosecute,  make 
a  prima  facie  case,  and  no  good  excuse  is 
presented,  the  motion  will  be  granted, 
notwithstanding  plaintiff  is  stirred  to 
activity  thereby:  Holtzoff  v.  Dodge  & 
Olcott  Co.,  134  App.  Div.  353;  119  N. 
Y.   Supp.   47. 

b.  An  action  will  not  be  dismissed 
for  failure  to  prosecute,  where  the 
motion  to  dismiss  is  made  shortly  after 
the  note  of  issue  was  filed  and  the 
notice  of  trial  served,  though  the  note 
of  issue  was  not  filed  for  four  years: 
U.  S.  Fidelity  &  Guaranty  Co.  v.  Whit- 
man, 138  App.  Div.  275;  122  N.  Y. 
Supp.  882. 

c.  Probate. — Where  issues  of  fact 
arising  in  a  proceeding  for  the  probate 
of  a  will  have  been  directed  to  be  tried 
at  the  trial  term  of  the  supreme  court 
by    the    appellate    division,    the  special 


i  term  has  no  power  to  dismiss  the  pro* 
ceeding  for  failure  to  prosecute:  Matter 
of  Miller.  141  App.  Div.  349;  126  N.  Y. 
Supp.   690. 

d.  Restoration. — Where  the  plain- 
tiff's motion  to  restore  a  cause  to  the 
calendar  was  not  opposed  by  the  de- 
fendant, the  latter  is  not  entitled  to  a 
dismissal  for  failure  to  prosecute  where 
the  cause  has  not  been  reached  since 
it  was  restored  to  the  calendar:  Smart 
V.  Erlacher,  142  App.  Div.  752;  127 
X.  Y.  Supp.   720. 

e.  Settlement. — ^When  a  defendant's 
answer  apprises  the  plaintiff's  attorney 
that  the  action  has  been  settled  and 
compromised  by  his  client,  defendant's 
motion  to  dismiss  the  complaint  for 
failure  to  prosecute  for  three  years 
should  be  granted;  the  case  should  not 
be  kept  on  the  calendar  and  treated  as 
a  live  issue  solely  for  the  attorney's  pro- 
tection, as  his  rights  accrued  when  he 
had  notice  of  the  settlement:  Crisenza 
V.  Auchmuty,  121  App.  Div.  611;  106  N. 
Y.  Supp.  335. 


§  829.    When  party,  etc.,  cannot  be  examined. 


f .  Administrator. —  Where      In      an  I 
admin  If.  Ira  tor's  account  his  claim  is  fully 
set  out  and  no  objections  to  the  account  j 
are  filed,  he  is  not  disqualified  from  tes-  \ 
tifying  in  support  of  his  claim:  Matter 
of  Porter,  60  Misc.  504;  113  N.  Y.  Supp. 
928. 

g.  Books  of  account. — ^Where  the 
correctnes  of  claimant's  books  of 
account  has  been  established  by  the  tes- 
timony of  third  persons,  the  books  are 
competent  evidence  in  establishing  a 
claim  against  the  estate  of  a  decedent, 
although  the  entries  were  made  by  the 
claimant  himself:  Matter  of  Runions, 
71  Misc.  641;    130  N.  Y.  Supp.  1039. 

h.  Check. — In  an  action  against  the 
estate  of  a  decedent  on  an  account 
stated,  where  the  defense  is  payment  by 
check,  it  is  reversible  error  to  allow 
the  plaintiff  to  testify  that  he  never  re- 
ceived the  money  on  the  check:  Tillman 
V.  Rayner,  125  App.  Div.  309;  109  N. 
Y.  Supp.  443. 

i.  Different  transactions. — Under  § 
829  a  witness  is  prohibited  from  testify- 
ing concerning  a  personal  transaction 
or  communication  with  the  decedent,  in 
an  action  continued  by  her  executrix 
as  substituted  plaintiff,  where  the  state- 
ment of  the  decedent  admitted  In  evi- 
dence does  not  relate  to  the  same  trans- 
action or  communication:  Adenaw  v. 
Plffard.  202  N.  Y.  122. 

j.  Discovery  proceedings. — ^Where  a 
proceeding  for  the  discovery  of  assets 
of  an  estate  is  brought  against  an  ex- 
ecutrix by  her  coexecutor,  and  she  is 
examined  with  respect  to  personal  trans- 


actions with  the  testator,  her  husband, 
so  as  to  make  her  liable  to  account  for 
notes  in  her  possession,  the  bar  of 
§  829  is  removed  and  she  may  on  her 
own  behalf  testify  to  personal  transac- 
tions with  her  husband  tending  to  show 
her  title  to  the  notes:  Matter  of  Van 
Alstyne,  147  App.  Div.  411. 

k.  Dentist. — In  an  action  by  a  den- 
tist to  recover  for  services  rendered  by 
him  to  the  defendants'  testator,  the  pro- 
visions of  S  829  are  not  applicable  to 
the  plaintiff,  so  far  as  he  testifies  solely 
to  the  work  which  he  did  for  the  tes- 
tator while  the  testator  himself  was  not 
present:  Howe  v.  Regensburg,  75  Misc. 
132. 

1.  Discovery. — The  provisions  of  sec. 
829  apply  to  the  examination  of  wit- 
nesses in  discovery  proceedings  in  sur- 
rogate's courts:  Matter  of  Benloff,  73 
Misc.  493. 

m.  Deposit. — In  an  action  brought  by 
the  husband  of  a  deceased  depositor,  in 
which  he  seeks  to  establish  that  the 
bank  deposit  consisted  of  funds  wrong- 
fully taken  by  his  wife  from  the  re- 
ceipts of  his  business,  he  is  incompetent, 
under  §  829  to  testify  as  to  the  time 
when  he  first  discovered  that  his  wife 
had  the  deposit:  Magdeburg  v.  Dry 
Dock  Sav.  Inst.,  147  App.  Div.   652. 

n.  Ejectment. — The  evidence  of  a 
witness,  through  whom  the  defendant 
does  not  claim,  is  admissible  although 
taken  de  bene  esse  while  the  witness 
was  on  his  death  bed,  in  another  action 
of  ejectment  brought  by  the  life  tenant 
of  the  estate  of  which  plaintiffs  are  re* 
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xnalndermen  against  the  same  defend- 
ant; where  parties  go  to  an  attorney  at 
law  Intending  to  draw  a  given  paper, 
there  is  a  presumption  that  the  docu- 
ment as  drawn  was  of  a  nature  that 
would  accomplish  the  result  desired: 
Shook  T.  Fox,  126  App.  DIt.  565;  110 
N.  Y.  Supp.  951. 

a.  Extraneous  facts. — ^A  deceased 
grantor  had  given  a  deed  of  premises  to 
plaintiff  and  later  destroyed  that  and 
gave  a  second  deed  to  defendant;  in  an 
action  of  ejectment  defendant  denied  ever 
ha7ing  seen  the  first  deed  and  plaintiff 
testified  under  objections  to  conyersa- 
tlons  with  defendant  in  which  she  ex- 
hibited the  deeds;  held,  no  error,  for  tiie 
statute  does  not  forbid  evidence  of 
extraneous  facts  and  circumstances  from 
which  a  delivery  of  the  deed  might  be 
Inferred:  Lawyer  v.  White,  198  N.  Y. 
318;  aff'g  132  App.  Div.  943. 

b.  Extent. — The  inhibition  of  §  829 
is  not  confined  to  communications  with 
the  deceased  person  where  no  other  per- 
sons were  present,  but  applies  equally 
to  such  communications  In  the  presence 
of  others:  Ludwlg  v.  Goldenberg,  71 
Misc.  119;  128  N.  Y.  Supp.  1132;  1 
Brad.  P.  and  P.  Rep.  409. 

c.  Gift. — ^Where  it  is  sought  to 
charge  an  executor  upon  the  settlement 
of  his  accounts  with  the  value  of  certain 
property  taken  by  a  third  person  claim- 
ing the  property  as  a  gift  from  the  tes- 
tatrix, such  person  is  competent  to  tes- 
tify for  the  executor:  Matter  of  Her- 
rington,  73  Misc.  182. 

d.  Handwriting. —  In  an  action 
against  executors  on  a  note,  evidence  by 
the  plaintiff  that  the  note  was  in  her  pos- 
session at  the  time  of  the  testator's  death 
is  properly  excluded  under  §  829,  and 
she  cannot  testify  that  she  had  seen  the 
decedent  write  his  name  in  order  to 
qualify  herself  to  express  an  opinion 
that  the  noite  was  in  his  handwriting; 
even  though  such  interested  witness 
might  have  had  sufficient  knowledge  to 
testify  as  to  the  decedent's  handwriting 
derived  from  sources  other  than  per- 
sonal transactions  with  him,  the  theory 
Is  not  available  upon  appeal  if  not  pre- 
sented to  the  trial  court:  Wilber  v.  Gil- 
lespie, 127  App.  Div.  604;  112  N.  Y. 
Supp.  20. 

e.  Husband. — In  an  action  by  a 
wife,  the  husband,  who  testifies  that 
moneys  earned  by  either  of  them  were 
held  in  common,  is  a  party  interested  in 
the  event  and  his  testimony  is  inadmis- 
sible CO  establish  the  claim:  Scheu  v. 
Blum,  136  App.  Div.  592. 

f.  Indorser. — An  indorser  personally 
Aable  on  a  note  and  thus  liable  to  guar- 
antors, who  have  been  compelled  to  pay, 
can.  In  an  action  by  the  representative 
of  a  deceased  guarantor  against  the 
other  guarantors  to  compel  distribution, 
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testify  as  to  personal  transactions  with 
the  decedent;  he  is  not  an  Interested 
party  within  the  meaning  of  §  829: 
Spier  V.  McNaught,  121  App.  Div.  830; 
105  N.  Y.  Supp.  1060. 

f.  Insufficient  proof. — ^Altihough  a 
mant  against  an  estate  cannot  testify 
to  personal  transactions  with  the  de- 
cedent, his  Inability  to  produce  com- 
petent proof  does  not  authorize  a  Judg- 
ment upon  insufficient  proof:  Corless  v. 
Carlisle,  137  App.  Div.  611;  122  N.  Y. 
Supp.  407. 

h.  Interested  party. — ^A  witness  Is 
not  disqualified  under  this  section  un- 
less he  has  some  privity  with  the  dece- 
dent; he  must  have  an  interest  in  the 
question  at  issue:  Abbott  v.  Doughan, 
138  App.  Div.  608;  123  N.  Y.  Supp. 
122. 

i.  A  son-ln-law  of  an  Intestate 
asserting  title  to  certificates  of  his  wife, 
the  daughter  of  the  intestate,  cannot 
give  evidence  of  statements  made  by  the 
intestate  to  his  daughter  in  his  pres- 
ence: Griswold  V.  Hart,  142  App.  Div. 
106;   126  N.  Y.  Supp.  1011. 

j.  The  wife  of  one  who,  if  a  will  be 
rejected,  will  become  vested  with  the 
fee  title  to  one-third  of  the  decedent's 
real  estate,  subject  to  the  widow's 
dower,  is  a  "  person  interested  in  the 
event "  and  so  disqualified  under  §  829. 
Matter  of  Blaine,  143  App.  Div.  687; 
128  N.  Y.  Supp.  186. 

k.  In  an  action  brought  for  conver- 
sion, a  witness  who  testified  that  the 
plaintiff  purchased  a  ring  of  him  and 
paid  for  it,  and  that  at  the  time  it  Was 
delivered,  by  parol  agreement  between 
the  plaintiff  and  defendant's  intestate, 
the  ring  was  loaned  to  the  latter,  the 
title  and  ownership  being  retained  by 
the  plaintiff,  is  not  "a  person  from, 
through  or  under  whom  "  plaintiff  de- 
rived her  "  intestate  or  title  by  assign- 
ment or  otherwise"  within  the  meaning 
of  the  Code:  Abbott  v.  Doughan,  204 
N.  Y.  223. 

1.  Legacy. — On  the  question  whether 
a  deceased  executrix  was  paid  by  her  co- 
executor,  also  dead,  a  certain  legacy  left 
her  by  her  mother,  evidence  that  the 
executrix's  will  bequeathed  to  her  chil- 
dren the  amount  of  the  legacy  which 
was  to  come  to  her  from  her  mother  la 
not  admissible  in  favor  of  her  executor; 
the  testimony  of  her  husband  that  the 
co-executor  read  her  will  and  was  satis- 
fied is  inadmissible  as  the  husband  is  an 
interested  party,  since  the  money  was 
left  for  the  support  of  the  children, 
which  burden  rested  on  him:  Matter  of 
Rossell,  126  App.  Div.  607;  110  N.  Y. 
Supp.  706. 

m.  Mortgagee. — ^A  mortgagee,  who  is 
also  widow  of  the  mortgagor,  is  not 
disqualified  by  §  829  from  testifying  in 
a    foreclosure    action    brought    by    his 
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assignee,  that  she  gave  no  consideration 
for  the  mortgage:  Schlitz  v.  Koch,  138 
App.  Div.  535;   123  N.  Y.  Supp.  302. 

a.  Personal  transaction. — Since  the 
amendment  to  §  829  by  chapter  416  of 
1877,  a  party  to  an  action  is  not  dis- 
qualified from  testifying  to  personal 
transactions  with  the  decedent  on  the 
sole  ground  that  he  Is  a  party,  and  if  not 
testifying  in  his  own  behalf  or  Interest, 
or  in  the  behalf  of  one  succeeding  to  his 
title  or  interest,  he  may  testify  in  behalf 
of  other  parties;  thus,  the  husband  of  a 
mortgagor  who  has  been  made  a  party 
on  foreclosure,  against  whom  no  per- 
sonal claim  is  made  and  who  did  not  ap- 
pear, may  testify  to  personal  transactions 
with  the  deceased  mortgagee  tending  to 
show  an  oral  agreement  that  the  mort- 
gage was  to  be  satisfied  in  consideration 
of  board  rendered  to  the  mortgagee  by 
the  mortgagor;  the  husband  is  not  an  in- 
terested party  within  the  meaning  of 
§  829  merely  because  he  may  eventually 
hold  the  premises  as  tenant  by  the  cur- 
tesy: Hungerford  v.  Snow,  129  App.  Dlv 
816;  114  N.  Y.  Supp.  127. 

b.  Services. — Where  in  an  action 
against  an  estate,  tried  before  the  court 
without  a  jury,  to  recover  the  value  of 
certain  alleged  services,  the  plaintifT  is 
permitted  over  proper  objection  and  ex- 
ception to  testify  to  personal  transac- 
tions with  the  deceased,  the  error  is 
fatal  to  a  judgment  in  his  favor:  Hartig 
V.  Hartig,  147  App.  Div.  6. 

c.  Action  to  recover  for  services 
rendered  to  decedent;  promise  made  by 
deceased  to  plaintiff  not  competent  evi- 
dence: Wernet  v.  Krautz,  140  App. 
Div.  114;  124  N.  Y.  Supp.  1041. 


d.  Statements. — In  an  action  by  the 
administrator  of  a  husband  against  the 
administrator  of  the  wife  to  recover  a 
bank  deposit,  evidence  of  a  statement 
made  by  the  husband  to  his  daughter 
that  the  money  should  belong  to  her  at 
his  death,  but  not  made  in  the  presence 
of  his  wife,  la  not  competent:  Moore  v. 
Flngar,  131  App.  Div.  899;  115  N.  T. 
Supp.  1035. 

e.  Waiver. — ^Where  an  executrix  sub- 
stituted as  plaintifT  in  an  action  brought 
by  her  testatrix  reads  in  evidence  a  de- 
position made  by  the-  testatrix,  taken 
when  she  was  ill  and  unable  to  attend 
the  trial,  the  protection  of  §  829  is 
waived  and  defendants  may  testify  as  to 
parol  agreement  alleged  in  their  an- 
swer and  which  the  deposition  relates 
to  a  series  of  .transactions,  the  way  is 
open  to  defendant  to  give  evidence  as  to 
all  of  them:  Adenaw  v.  Piffard,  137 
App.  Div.  470;   121  N.  Y.  Supp.  825. 

f.  When  immaterial — In  an  action  to 
recover  money  loaned  by  the  plaintlfTa 
testator,  when  plaintllf  falls  to  prove  his 
cause  of  action,  it  is  immaterial  that 
one  of  the  defendants  was  allowed  to 
testify  as  to  transactions  with  the  de- 
ceased contrary  to  §  829:  Kilmer  v. 
Quackenbush,  125  App.  Div.  352;  109 
N.  Y.  Supp.  444. 

g.  Wife  of  devisee. — On  a  proceed- 
ing, contesting  the  probate  of  a  will,  it 
is  error  to  allow  the  wife  of  the  chief 
devisee  and  proponent  to  testify  as  to 
personal  transactions  with  the  testator: 
Matter  of  Weed,  143  App.  Div.  822; 
127  N.  Y.  Supp.  966. 


§  830.    Testimony,  nonresident. 

Testimony  of  party  or  witness  since  deceased  or  insane  or  who,  being  a 
nonresfident,  has  depairted  from  the  state,  together  with  all  exhibits  or  docu- 
ments proved  during  suoh  testimony.  Where  a  party  or  witness  has  died 
or  become  insane  or,  being  a  nonresident  of  this  state,  has  departed  from 
the  sta/te  since  or  during  the  trial  of  an-  action  now  or  hereafter  pending, 
or  since  or  during  the  hearing  upon  the  merits  of  a  special  prooeeding  now 
or  hereafter  pending,  the  testimony  of  the  decedent  or  insane  person  or  of 
such  nonresident  who  has  departed  from  the  state,  or  of  any  penson  who  is 
rendered  incompetent  by  the  provisions  of  the  last  section,  taken  or  read 
in  evidemoe  at  the  former  trial  or  hearing,  or  at  the  same  trial  or  hearing, 
edthJer  in  court  or  before  the  same  or  a  new  referee,  together  with  all 
eixhibits  and  documents  read  in  evidence  in  oonnection  with,  or  as  a  part 
of  the  giving  of  such  testimony,  may  be  given  or  read  in  evidence  at  a  new 
trial  or  hearing  or  at  a  continuation  of  the  same  trial  or  hearing  either  in 
court  or  before  the  same  or  a  new  referee,  or  upon  any  subsequent  trial  or 
hearing,  either  in  court  or  before  the  same  or  a  new  referee,  of  the  same 
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6ubjectrmatter  id  the  aaane  or  another  actioii  or  special  proceeding  between 
the  same  parties  to  such  former  trial  or  hearing  or  their  legal  representa- 
tives, by  either  party  to  sucb  new  trial  or  hearing,  or  to  such  continuation 
of  ifibe  same  trial  or  hearing  either  in  court  or  befote  the  same  or  a  new 
referee,  or  to  such  subsequent  action  or  special  proceeding  either  in  court 
or  before  the  same  or  a  new  referee,  subject  to  lany  other  legal  objection  to 
the  competency  of  the  witness,  or  to  any  other  legal  objection,  to  hi5  teerta* 
mony  or  any  question  put  to  him,  or  to  any  other  legal  objection  to  such 
exhibits  and  documents.  Such  testimony,  exhibits  and  documents  proven 
by  oath  to  have  been  so  previously  taken  or  read  in  evidence  miay  be  so 
given  or  read  in  evidence;  or  the  original  stenographic  notes  of  such  testi- 
mony taken  by  a  stenographer  who  has  since  died  or  become  incompetent 
may  be  so  read  in  evidence  by  any  person  whose  competency  to  read  the 
same  accurately  is  eertablished  to  the  satisfaction  of  the  court  or  officer  pre* 
siding  at  the  trial  of  such  action  or  special,  proceeding. 

Amended  by  chap.  764  of  1911.      (In  effect  Sept.  1,  1911.) 

Note. — The  amendment  by  chap.  764  of  1911  extends  the  operation  of  the 
section  to  ti  continuation  of  the  trial,  either  in  court  or  before  the  same  or  a 
new  referee,  and  to  the  testimony  of  a  non-resident,  who  has  left  the  state  since 
or  during  the  trial. 


a.  Subsequent  action. — ^Testimony  of 
a  deceased  witness  given  in  a  prior  ac- 
tion between  the  same  parties  to  recover 
for  the  same  cause  may  be  read  in  evi- 
dence, although  the  former  action  was 
against  the  defendants  individually  in- 
stead of  against  them  Individually  and 
as  executors;  where  the  former  testimony 
of  a  deceased  witness  is  offered  under 
§  830  the  other  party  may  exclude  so 
much  of  the  testimony  as  is  inadmissible, 
although  objection  was  not  made  at  the 
former  trial:  Pratt»  Hurst  &  Go.  Ltd.  v. 
Tailor,  136  App.  Div.  2. 


b.  BJectment — The  evidence  of  a  wit- 
ness, through  whom  the  defendant  does 
not  claim,  is  admissible  althQugh  taken 
de  bene  esse  while  the  witness  was  on 
his  death  bed,  in  another  action  of 
ejectment  brought  by  the  life  tenant  of 
the  estate  of  which  plaintiffs  are  re- 
maindermen against  the  same  defend- 
ant; where  parties  go  to  an  attorney  at 
law  intending  to  draw  a  given  paper, 
there  is  a  presumption  that  the  docu- 
ment as  drawn  was  of  a  nature  that 
would  accomplish  the  result  desired: 
Shook  V.  Pox,  126  App.  Dlv.  565;  110 
N.  Y.  Supp.  961. 


§  831.   When  husband  and  wife  not  competent  witnesses.    When 
competent. 


e.  Conversatloiis. — ^In  an  action  for 
alienation  of  affections  of  plaintiff's  wife, 
tlie  affidavit  of  the  wife  and  her  conver- 
sations with  her  husband  tending  to  show 
the  criminal  intercourse,  are  inadmissible, 
being  confidential  communications:  Ha- 
nor  V.  Housel,  128  App.  Div.  801;  113 
N.  T.  Supp.  163. 

d.  INvorce. — ^While  in  a  husband's 
action  for  an  absolute  divorce,  he  is 
disqualified  under  §  831  from  testifying 
to  the  alleged  acts  of  adultery  by  de- 
fendant, he  may  as  a  witness  deny  an 
alleged  admission  that  he  had  condoned 
euch  adultery:  Biers  v.  Biers,  74  Misc. 
664. 

e.  A  wife  sued  for  divorce  is  not  con- 
toed  to  a  mere  denial  of  adultery,  but 


may  testify  the  facts  and  circunfetances 
tending  to  explain  her  situation  and  show 
a  conspiracy  against  her:  O'Hara  v. 
O'Hara,  136  App.  Div.  378. 

f.  Letter. — In  an  action  on  a  note 
made  by  a  husband  and  wife,  a  letter 
written  by  the  husband  chronicling  his 
daily  doings,  and  stating  matter  mate- 
rial to  the  action,  should  not  be  excluded 
as  a  confidential  communication:  Norris 
V.  Lee,  136  App.  Div.  636. 

g.  Separation. — In  an  action  for  sep- 
aration, statements  made  by  the  hus- 
band to  his  wife  whereby  she  was  in- 
duced to  believe  that  it  would  be 
dangeroue  for  her  to  give  birth  to  chil- 
dren are  not  privileged  communications 
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between  husband  and  wife:   Sheldon  v. 
Sheldon,   146  App.  Div.  430. 

a.  Specific  grounds. — ^Not  all  com- 
munications between  husband  and  wife 
are  prlyileged,  and  one  seeking  to  ex- 
clude evidence  thereof  must  state  the 
specific  grounds:  where  a  letter  from  the 


wife  to  the  husband  was  received  in  evi- 
dence and  spread  on  the  record,  under 
objection  that  it  was  immaterial,  a  subse- 
quent motion  to  strike  out  because  it  was 
a  confidential  communication  will  be  de- 
nied: Lunham  v.  Lunham,  133  App  Div. 
215;  117  N.  Y.  Supp.  396. 


§  834.    Physicians  or  professional  or  registered  nurses  not  to  dis- 
close professional  information. 


b.  Amendments. — ^Where  an  amend- 
ment preserves  a  portion  of  a  section  of 
the  €k>de  of  Civil  Procedure  unaltered, 
but  adds  new  matter  to  the  section,  it 
is  equivalent  to  an  independent  statute 
embodying  the  new  matter;  the  new  mat- 
ter added  to  §  834  by  chapter  331  of 
1905  being  to  that  extent  equivalent  to 
an  independent  statute,  it  was  only  this 
independent  statute  that  was  declared  to 
be  inapplicable  to  pending  suits  and  pro- 
ceedings; the  old  matter  in  the  Ck)de  sec- 
tion was  unaffected  by  the  limitation: 
Homnyack  v.  Prudential  Ins.  Ck).,  194 
N.  Y.  457;  afTg  123  App.  Div.  907;  107 
N.  Y.  Supp.  752. 

e.  Criminal  prosecntion.^ —  The  privi- 
lege of  physicians  under  $834  does  not 
apply  to  criminal  prosecution  for  caus- 
ing death  of  the  patient,  and  a  physician 
may  state  what  he  learned  as  to  the 
physical  condition  of  the  patient  by  ex- 
amination: People  T.  Brecht,  120  App. 
Div.  769;  105  N.  T\  Supp.  436;  aff'd  192 
N.  Y.  583. 

d.  Dentist. — The  provisions  of  S  834 
disqualifying  physicians  and  surgeons 
from  testifying  to  Information  acquired 
In  a  professional  capacity  are  not  ap- 
plicable to  a  dentist:  Howl  v.  Regens- 
burg,  76  Misc.   132. 

e.  Failure  to  object. — ^Where  a  party 
fails  to  object  to  the  testimony  of  a 
surgeon  who  performed  an  operation  on 
him,  he  thereby  waives  the  privilege  as 
to  another  surgeon  who  assisted;  dis- 
closure by  a  party  in  his  complaint  and 
testimony  of  the  details  of  his  physical 
condition  operates  as  a  waiver  of  the 
statute,  and  he  forfeits  his  right  to  ob- 
ject to  the  testimony  of  the  surgeon  who 
treated  him  afterwards:  Capron  v. 
Douglass,  193  N.  Y.  11;  rev'g  119  App. 
Div.    919. 

f.  Husband. — ^Where  In  an  action  for 
separation,  the  husband  is  a  physician 
and  treated  the  wife  communications 
made  in  connection  with  the  treatment 
are  made  between  patient  and  physician 
and  not  between  husband  and  wife,  and 
the  wife  may  waive  the  privilege:  Shel- 
don V.  Sheldon,  146  App.  Div.  430. 

g.  Injuries. — After  a  physician  has 
testified  as  to  injuries  received  by  plain- 
tiff and  treatment  prescribed,  defendant 
cannot  show  by  another  physician  an  ex- 
amination made  by  him  sometime  after 


and  not  in  connection  with  the  visits  of 
the  first  physician:  Milligan  v.  Clark- 
ville  Knitting  Co.,  137  App.  Div.  383; 
121  N.  Y.  Supp.  763. 

h.  Insurance. — In  an  action  on  an 
insurance  policy,  the  physician  of  a  rival 
company  which  had  refused  to  insure  the 
person  whose  policy  is  sued  upon,  is  a 
competent  witness,  as  his  informatiozi 
was  acquired  while  acting  as  agent  of 
the  company:  Lynch  v.  Germania  Life 
Insurance  Co.,  132  App.  Div.  571;  116 
N.  Y.  Supp.  998. 

i.  Prior  waiver. — ^The  amendment  to 
§  836  by  chapter  53  of  1899  has  not 
changed  the  rule  that  a  patient  having 
since  waived  his  privilege  cannot  sub- 
sequently prevent  the  physician  from 
testifying  to  such  communications  by  an 
objection  based  solely  upon  the  privilege 
awarded  by  §  834:  People  v.  Bloom,  124 
App.  Div.  768. 

j.  Professional  services. — ^The  pro- 
visions of  §  834  prohibiting  the  dis- 
closure of  information  acquired  by  and 
necessary  for  a  person  duly  authorized 
to  practice  physic  or  surgery  to  act  in 
his  professional  capacity,  is  not  in- 
tended to  deprive  him  of  his  cause  of 
action  for  professional  services  If  he 
can  prove  them  by  legal  evidence: 
Schamberg  v.  Whitman,  75  Misc.  215. 
k.  Sickness — Qeneral  questions,  as  to 
the  health  and  physical  condition  of  the 
testatrix.  Intended  to  show  that  she  was 
not  prevented  by  sickness  from  return- 
ing to  a  certain  place  for  certain  years, 
when  asked  her  attending  physician 
without  any  attempt  to  limit  the  an- 
swers of  the  witness  as  to  what  he  had 
observed  when  not  in  attendance  apon 
her,  are  properly  excluded  under  S  834: 
Matter  of  Newcomb,  192  N.  Y.  238;  alf'g 
122  App.  Div.  920. 

1.  Waiver. — ^Where  the  plaintiff  calls 
a  physician  who  testifies  that  after  an 
accident  he  treated  a  woman  for  a  nerv- 
ous condition,  the  defendant  upon  cross- 
examination  may  show  that  he  had 
treated  her  for  nervousness  before  the 
accident,  for  the  privilege  is  waived* 
especially  so  where  the  plaintiff's  at- 
torney in  objecting  to  the  cross-examina- 
tion states  that  he  is  not  claiming:  priv- 
ilege: Marquardt  v.  Brooklyn  Heishta 
Railroad  Co.,  126  App.  Div.  272;  110 
N.  Y.  Supp.  657. 
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a.  When  In  an  action  to  test  th« 
yalldlty  of  a  will,  the  conrt  has  in  etCect 
ruled  that  the  privilege  of  a  physician 
from  testifying  as  to  confidential  com- 
munications with  a  deceased  patient  or 
as  to  facts  which  tend  to  disgrace  his 
memory,  must  be  waived  by  the  widow 
and  all  the  beneficiaries,  the  ruling  will 
not  be  construed  as  denying  the  right  of 
a  physician  to  testify  to  any  information 
as  to  the  mental  or  physdoal  condition 
of  the  testator,  unless  all  parties  waive 
the  privilege.  It  should  be  construed 
as  excluding  only  confidential  communi- 
cations or  facts  tending  to  disgrace  the 
testator's  memory:  Llppe  v.  Brandner, 
120  App.  Div.  230;  105  N.  T.  Supp. 
225. 

b.  Waiver,  how  made. — ^The  waiver 
must  be  made  in  open  court  or  by  the 
attorneys  prior  to  the  trial  by  stipula- 


tion; the  legislature  has  not  limited  the 
effect  of  the  waiver  when  once  made; 
whether  the  waiver  is  by  the  affirma- 
tive action  of  the  patient  in  calling  forth 
the  privileged  testimony,  or  by  not 
preventing  the  other  party  from  calling 
it  forth,  the  logical  effect  is  to  deprive 
the  statute  of  all  further  power  of  pro- 
tection; the  failure  of  a  party  on  the 
trial  of  a  civil  action  to  object  to  pro- 
hibited testimony  of  physicians  pre- 
cludes him  from  objecting  to  the  same 
evidence  in  a  subsequent  criminal  trial: 
People  V.  Bloom,  193  N.  Y.  1;  aft'g  124 
App.  Div.  767;   109  N.  Y.  Supp.  344. 

c.  By  bringing  an  action  against  a 
physician,  the  plalntifT  waives  the  privi- 
lege otherwise  existing  as  to  communi- 
cations between  patient  and  physician: 
Terler  v.  Dare,  146  App.  Div.  375. 


§  835.    Attorneys  and  counsellors  not  to  disclose  communications. 


d.  Admissions. — ^Admissions  made  by 
the  defendant  to  an  attorney  at  law  at  a 
time  when  the  attorney  was  representing 
other  parties  and  had  no  professional  re- 
lations with  the  defendant,  are  not  privi- 
leged: People  V.  Freeman,  133  App.  Div. 
630;  118  N.  Y.  Supp.  199. 

c.  Attorney. — An  attorney  who  drew 
a  will  may  not  testify  as  to  his  remem- 
brance of  the  contents  of  the  will  in  the 
absence  of  proof  that  the  nature  of  the 
will  was  referred  to  in  the  presence  of 
others,  where  he  was  not  a  witness  to  it; 
and  publication  of  the  will  in  the  pres- 
ence of  the  attorney  is  no  waiver  of  the 
prohibition:  Matter  of  Cunnion,  61  Misc. 
546;  115  N.  Y.  Supp.  969. 

f.  Agent. — ^An  attorney  employed 
solely  to  procure  a  loan  for  a  client 
acts  merely  as  agent  and  communica- 
tions between  them  in  regard  to  the 
loan  are  not  privileged:  Llfschitz  v. 
O'Brien,  143  App.  Div.  180;  127  N.  Y. 
Supp.  1091. 

g.  Client's  abode. — ^The  communica- 
tion to  an  attorney  by  his  client  of  the 
latter's  place  of  abode  is  wholly  collat- 
eral to  the  subject  of  the  attorney's  pro- 
fessional employment  and  is  not  a  privi- 
leged communication  within  §  835:  Rich- 
ards V.  Richards,  64  Misc.  285;  119  N.  Y. 
Supp.  81. 

h.  Codicil. — An  attorney  and  coun- 
selor at  law  who  draws  a  codicil  to  a 
will  and  is  in  attendance  at  the  formal- 
ities of  ite  execution,  but  who  is  not 
himself  one  of  the  attesting  witnesses, 
is  forbidden  to  testify  in  relation  thereto 
by  S   835:  Matter  of  Francis,  73  Misc. 

148. 

L  Confidential  conunimication. — Sec- 
tion 835  prohibits  an  attorney  from  dis- 
closing a  communication  from  a  client 
in  the  course  of  his  professional  em- 
ployment, except  when  expressly  waived 


as  provided  by  §  836:   Matter  of  Cun- 
nion,  201  N.  Y.  123. 

j.  A  communication  made  by  a  client 
to  an  attorney  at  law  is  not  privileged 
if  other  persons  competent  to  testify 
are  present  at  the  interview,  for  the 
privilege  is  based  upon  the  secrecy  of 
the  communication  and  exists  In  order 
to  encourage  the  client  to  disclose  facts: 
Myers  v.  Brick,  146  App.  Div.  197. 

k.  Contents  of  will. — In  an  action  to 
establish  a  will  which  has  been  de- 
stroyed, the  attorney  who  prepared  it  is 
dis<iuallfied  under  §§  835  and  836  from 
testifying  as  to  its  contents,  unless  the 
prohibition  of  the  statute  be  waived  in 
the  manner  prescribed:  Bethany  Metho- 
dist Episcopal  Church  v.  Brooks,  143 
App.  Div.  685;  128  N.  Y.  Supp.  250. 

1.  Deposit. — In  an  action  by  a  repre- 
sentative to  recover  a  deposit  from  an 
alleged  donee,  the  testimony  of  the 
donor's  attorney  who  drew  the  instru- 
ment of  gift  as  to  the  occurrences  at  the 
time  of  execution  and  to  prior  communi- 
cations by  the  deceased,  not  made  in 
the  presence  of  a  third  party,  is  inad- 
missible over  plalntifC's  objection:  Gick 
V.  Stumpf,  126  App.  Div.  548;  110  N. 
Y.  Supp.  712. 

m.  Depository. — An  attorney  is  not 
excused  from  testifying  in  relation  to 
management  of  a  client's  property  or 
acting  as  a  depository  thereof,  under 
§  835:  Matter  of  Howe  v.  Stuart,  68 
Misc.  352;    123  N.  Y.  Supp.   971. 

n.  Last  will. — An  attorney  cannot 
testify  as  to  the  contents  of  a  lost  will 
which  he  drew,  in  the  absence  of  a  waiver 
of  the  privilege,  nor  Is  a  copy  of  the  in- 
strument kept  by  him  admissible,  both 
being  confidential  communications:  Mat- 
ter of  Cunnion,  135  App.  Div.  864;  120 
N.  Y.  Supp.  266;   aff'd  201  N.  Y.   123. 


§§  836,  837] 
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a.  Preparation  of  receipt. — ^An  at- 
torney at  law  who  wae  sammoned  to 
attend  an  interview  between  the  rendor 
and  vendee  and  prepared  a  receipt  is 
not  incompetent,  under  §  836  to  testify 
as  to  what  took  place  at  the  interview: 
Sullivan  V.  Franzreb,  148  App.  Div.  728. 

b.  Privileged  statements^ — By  ad- 
mitting to  another  facts  stated  to  an  at- 
torney, the  prohibition  of  the  statute  is 
waived  with  regard  to  disclosure  of  such 
f^cts  by  the  attorney,  to  the  extent  of 
such  admissions;  the  section  was  never 
intended  to  prohibit  the  disclosure  of  a 
communication  so  far  as  such  communi- 
cation is  necessary  to  enable  a  public 
officer  to  perform  his  official  duties;  and 
the  proliibition  cannot  be  used  to  cover 
a  transaction  which  is  in  itself  a  crime: 
People  V.  Farmer,  194  N.  T.  251. 

c.  Supplementary  proceedings. — One 
who  has  been  the  attorney  of  a  judg- 


ment debtor  for  ten  years  and  acquired 
as  such  all  the  information  he  has  of 
the  latter's  affairs  should  not  be  com* 
polled,  upon  supplementary  proceedings 
againet  his  client,  to  testi^  whether  he 
has  managed  any  real  estate  for  him  or 
whether  he  has  any  of  his  property: 
Howe  V.  Stuart,  67  Misc.  240;  124  N. 
T.  Supp.  416. 

d.  nilrd  partj. — ^A  communication 
between  an  attorney  and  his  client  is 
not  confidential  so  as  to  be  prlvUegod 
when  it  takes  place  in  the  presence  of  t 
third  party:  Matter  of  Bckler,  126  App. 
Div.  199;  110  N.  Y.  Supp.  660. 

e.  Witness.  —  Communications  be- 
tween an  attorney  and  a  witness  are 
not  privileged:  Bergmann  v.  Manes,  141 
App.  Div.  102;   125  N.  Y.  Supp.  973. 


§  836.    Application  of  the  last  three  sections. 


f.  Attorney. — §  835  prohibits  an  at- 
torney from  disclosing  a  communication 
from  a  client  in  the  course  of  his  pro- 
fessional employment,  except  when  ex- 
pressly waived  as  provided  by  i  836: 
Matter  of  Cunnion,  201  N.  Y.  123. 

g.  In  an  action  to  establish  a  will 
which  h£is  been  destroyed,  the  attorney 
who  prepared  it  is  disqualified  under  §§ 
835  and  836  from  testifying  as  to  its 
contents,  unless  the  prohibition  of  the 
statute  be  waived  in  the  manner  pre- 
scribed: Bethany  Methodist  Episcopal 
Church  V.  Brooks,  143  App.  Div.  685; 
128   N.  Y.  Supp.   250. 

h.  Physicians. — ^Where,  in  an  action 
to  recover  for  personal  injuries  the  plain- 
tiff has  introduced  testimony  of  her  own 
physician,  it  is  error  to  exclude  testi- 
mony of  another  physician  who  was 
called  in  consultation  with  the  plaintiff's 
phsrsician  showing  the  extent  of  the  in- 
juries; by  calling  one  of  the  physicians, 
the  plaintiff  waived  the  privilege  as  to 
the  other;  the  amendments  of  §  836  have 
not  clianged  this  rule:  Speck  v.  Interna- 
tional Railway  Ck).,  133  App.  Div.  802; 
118  N.  Y.  Supp.  71. 

i.  Where  in  an  action  for  separation, 
the  husband  is  a  physician  and  treated 
the  wife  communications  made  in  con- 
nection with   the  treatment  are   made 


between  patient  and  physician  and  not 
between  husband  and  wife,  and  the  wife 
may  waive  the  privilege:  Sheldon  v. 
Sheldon,  146  App.  Div.  430. 

j.  Prior  waiver. — ^The  amendment  to 
§  836  by  chapter  53  of  1899  has  not 
changed  the  rule  that  a  patient  having 
since  waived  his  privilege  cannot  sub- 
sequently prevent  the  physician  from 
testifying  to  such  communications  by  an 
objection  based  solely  upon  the  privilege 
awarded  by  §  834:  People  v.  Bloom,  124 
App.  Div.  767;   109  N.  Y.  Supp.  344. 

k.  Waiver,  how  made. — ^The  waiver 
must  be  made  in  open  court  or  by  the 
attorneys  prior  to  the  trial  by  stipula- 
tion; the  legislature  has  not  limited  the 
effect  of  the  waiver  when  once  made; 
whether  the  waiver  is  by  the  affirma- 
tive action  of  the  patient  in  calling  forth 
the  privileged  testimony,  or  by  not 
preventing  the  other  party  from  calling 
it  forth,  the  logical  effect  is  to  deprive 
the  statute  of  all  further  power  of  pro- 
tection: the  failure  of  &  party  on  the 
trial  of  a  civil  action  to  object  to  pro- 
hibited testimony  of  physicians  pre- 
cludes him  from  objecting  to  the  same 
evidence  in  a  subeeauent  criminal  trial: 
People  V.  Bloom,  193  N.  Y.  1;  aff'g  124 
App.  Div.  767;  109  N.  Y.  Supp.  344. 


§  837.    When  witness  not  excused  from  testifying. 


1.  Directors. — Bven  though  the  com- 
plaint in  an  action  against  directors  by 
one  who  became  a  stockholder  because 
of  false  reports  issued  by  said  directors 
is  verified,  the  answer  need  not  be  veri- 
fied: Thompson  v.  McLiaughlin,  138 
App.  Div.  711;  123  N.  Y.  Supp.  782. 


m.  Penalty. — ^The  fine  or  imprison- 
ment that  might  be  imposed  for  a  viola- 
tion of  an  injunction  has  no  reference 
to  the  "penalty"  mentioned  in  i  837: 
Russie  Cement  Co.  v.  Woolworth  ft  Co., 
68  Misc.  454;  125  N.  Y.  Supp.  82. 
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[§§  840,  84:4 


§  840.    Seal,  presumptive  evidence  of  consideration. 


a.  Release. — The  modification  of  the 
statute  with  reference  to  seals  upon  ex- 
ecutory inetrumentfi,  by  which  they  are 
made  only  presumptive  evidence   of  a 


sufficient  consideration,  does  not  ex- 
tend fto  releases:  Stiebel  v.  Grosberg, 
202  N.  Y.  266. 


§  841  -a.  Testimony  of  surveyor  and  proof  of  standard  of  measure- 
ment. 

■ 

No  surveyor  shall  give  evidence  in  any  cause  depending  in  any  of  the 
courts  of  this  state,  or  before  arbitrators,  respecting  the  survey  or  measure- 
ment of  lands  which  he  may  have  made,  unless  if  required,  either  such 
surveyor  shall  make  oath,  or  it  shall  otherwise  be  shown  that  the  chain  or 
measure  used  by  him  was  conformable  to  the  standards  of  the  state  which 
were  the  standards  of  the  state  at  the  time  such  survey  was  made.  An 
official  certificate  of  any  state,  county,  city,  village  or  town  sealer  elected 
or  appointed  pursuant  to  the  laws  of  this  state,  or  the  oath'  of  such  surveyor, 
that  such  chain  or  measure  conformed  to  the  state  standard  which  shall 
have  been  furnished  any  such  sealer  pursuant  to  the  provisions  of  the  laws 
of  this  state,  shall  be  prima  facie  evidence  of  such  conformity,  and  an 
official  certificate  made  by  any  such  sealer  that  the  implement  used  in 
measuring  such  chain  or  other  measure  was  the  one  provided  under  such 
laws  for  such  purposes,  shall  be  prima  facie  evidence  of  that  fact. 

From  L.  1851,  chap.  134,  S  33,  as  amended  by  L.  1893,  eh.  101,  S  1. 

Added  by  chap.  65  of  1909. 

§  842.    Before  whom  oaths  and  affidavits  may  be  taken. 

An  oath  or  affidavit,  required  or  authorized  by  law,  except  an  oath  to  a  . 
juror  or  a  witness  upon  ta  trial,  an  oath  of  office,  and  an  oath  or  acknowl- 
edgment required  by  law  to  be  tsken  before  a  particular  officer,  may  be 
taken  before  a  judge,  clerk,  deputy  cterk,  or  special  deputy  clerk,  of  a 
court,  a  notary  public,  mayor,  justice  of  the  peace,  a  city  magistrate  of  any 
of  the  cities  of  this  state,  or  police  justice  thereof,  surrogate,  special  county 
judge,  special  surrogate,  county  clerk,  deputy  county  clerk,  special  deputy 
oounty  clerk,  or  commissioner  of  deeds,  within  the  district  in  which  the 
officer  is  authorized  to  act;  and  when  certified  by  the  officer,  to  have  been 
taken  before  him,  may  be  used  in  any  court,  or  before  any  officer  or  other 
person. 

Amended  by  chap.  670  of  1911.     (In  •effect  Sept.  1,  1911.) 


§  844.    Id.;  without  the  state. 

b.  OerCiflcate. — ^A  Judge  Is  wlthoat 
fvrlidletloii  to  grant  an  order  of  arrest 
«p<m  an  idDdaTlt  twom  to  In  another 
state,  without  the  certlfloate  as  to  the 
official  character  and  genuineness  of  ths 


signature  of  the  officer  administering 

the  oath,  required  by  |  844:  Marks  t. 
Qoetchius,  60  Misc.  143;  112  N.  T.  Supp. 
1009. 


§§  845,  856] 
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§  845.    General  mode  of  swearing. 


a.  Officer, — ^Whatever  the  form  ad- 
opted in  administering  an  oath,  it  muBt 
be  in  the  presence  of  an  officer  author- 
ized to  administer  it,  and  it  must  be  an 


Tinequivocal  and  present  act  by  which 
the  affiant  oonscioufily  takes  upon  him- 
self the  obligation  of  an  oath:  Bookman 
r.  City  of  New  York,  200  N.  Y.  53. 


§  848.    Other  modes  of  swearing. 


b.  Form  of  oath. — ^Whatever  the 
form  adopted  in  administering  an  oath 
it  must  be  In  the  presence  of  an  officer 
authorized  to  administer  it,  and  it  must 


be  an  unequivocal  and  present  act  hy 
which  the  affiant  consciously  takes  upon 
himself  the  obligation  of  an  oath:  Book- 
man T.  City  of  New  York,  200  N.  Y.  53. 


§  851.    Swearing  falsely  in  any  form,  perjury. 

Now  I  1622,  Penal  Law,  chap.  88  of  1909,  and  not  changed. 

Bee  Penal  Law,  S  1670,  Perjury. 

See  SS  79  and  153,  Judiciary  Law,  Interpreter. 

§  854.    Subpoena  to  be  issued  by  judge,  etc. 


c.  Production  of  books. — ^When  a 
legislative  committee  has  all  the  infor- 
mation upon  the  subject  of  the  inquiry, 
in  which  it  is  engaged,  that  is  necessary 
for  its  general  purposes,  it  has  no  juris- 
diction to  compel  a  witness  to  produce 
the  books  of  a  corporation,  of  which  he 
is  president:  Matter  of  Barnes,  204  N. 
Y.  108. 

d.  A  subpoena  duces  tecum  cannot  be 
issued  by  commissioners  unless  it  be 
made  to  appear  that  the  books  and 
papers  to  be  produced  hare  some  mate- 


riality or  relevancy  to  a  matter  lawfully 
under  consideration:  Matter  of  Foster, 
139  App.  Div.  769;  124  N.  Y.  Supp. 
667. 

e.  Superintendent  of  Banks. — ^Under 
§854,  the  superintendent  of  banks  upon 
an  official  investigation  of  the  affairs  of 
a  bank  may  issue  a  subpoena  to  compel 
the  appearance,  as  a  witness,  of  the 
president  who  was  ousted  by  the  tem- 
porary closing  of  the  bank:  Matter  of 
Union  Bank,  73  Misc.  404. 


§  855.    Penalty  for  disobeying  subpoena.    Warrant  for  witness. 


f.  Ck>n8titutional. — |  855  authorizing 
the  apprehension  of  a  person  who  re- 
fuses to  obey  a  subpoena,  so  that  he 
may  be  brought  before  the  officer,  be- 
fore whom  his  attendance  Is  required, 
is  not  unconstitutional  by  reason  of  the 
fact  that  it  does  not  require  notice  to 
the  person  to  be  apprehended:  Matter 
of  Union  Bank,  No.  2,  147  App.  Div. 
693. 

g.  The  provision  of  §  855,  which  pro- 
vides that  where  a  witness,  dubpoenaed 
under  S   854  defaults,  any  judge  may 


issue  a  warrant  to  the  sheriff  to  compel 
the  attendance  of  said  witness,  is 
constitutional:  Matter  of  Union  Bank, 
73  Misc.  404. 

h.  Duces  tecum. — ^A  subpoena  duces 
tecum  cannot  be  issued  by  commissioners, 
unless  it  be  made  to  appear  that  the 
books  and  papers  to  be  produced  have 
some  materiality  or  relevancy  to  a  mat- 
ter lawfully  under  consideration :  Matter 
of  Foster,  139  App.  Div.  769;  124  N. 
Y.  Supp.  667. 


§  856.    When  witness  to  be  imprisoned. 


i.  Constitutionality. — The  provisions 
of  §  856  may  be  so  construed  as  to  re- 
quire notice  to  one  charged  with  con- 
tempt, and  when  read  In  connection 
with  the  provisions  of  the  judiciary  law 
relating  to  criminal  contempts,  it  Is 
constitutional  and  valid:  Matter  of 
Barnes,  204  N.  Y.  108. 

j.  Duces  tecum. — ^A  subpoena  duces 
tecum  cannot  be  issued  by  commission- 
ers, -unless  it  be  made  to  appear  that 
the  books  and   papers  to  be  produced 


have  some  materiality  or  relevancy  to  a 
matter  lawfully  under  consideration: 
Matter  of  Foster,  139  App.  Div.  769; 
124  N.  Y.  Supp.  667. 

k.  Public  officers*  law. — ^A  viritness 
who  refuses  to  answer  upon  examina- 
tion before  a  commissioner  acting  under 
the  authority  of  §  34,  Public  Office^' 
Law,  may  be  imprisoned  under  the  pro- 
visions of  §  856:  Matter  of  Phillips,  70 
Misc.  7;  127  N.  Y.  Supp.  1048. 
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[§§  860,  863 


§  860.    Witness  exempt  from  arrest. 

This  section  and  first  sentence,  §  863,  Ck>de  Civ.  Pro.,  now  §  25,  Civil  Rights 
Law,  chap.  14  of  1909,  and  not  changed  in  substance. 


a.  Arrest, — ^A  resident  of  a  foreign 
state  while  attending  ,an  involuntary 
bankruptcy  proceeding  instituted 
against  him  in  this  state  cannot  be 
served  with  process  for  the  commence- 
ment of  a  civil  action;  he  is  also  privl- 
ledged  from  arrest  in  a  dvil  action  by 
virtue  of  §  860  and  he  is  entitled  to  a 
reasonable  time  to  return  to  the  place 
whence  he  came:  Goldsmith  v.  Haskell, 
120  App.  Div.  403;  105  N.  T.  Supp. 
827. 

b.  Non-resident. — The  resident  of  a 
foreign  state  who  has  been  indicted  here 
on  a  criminal  charge  and  voluntarily 
oomes  into  the  state  to  defend  the  prose- 
cution, is  not  exempt  from  the  service  of 
process  in  a  civil  suit:  Netograph  Manu- 
facturing Co.  V.  Scrugham,  133  App. 
Div.  750;  118  N.  Y.  Supp.  212. 

c.  Privilege. — ^When  a  non-resident 
comes  into  this  state  for  the  sole  purpose 
of  being  sworn  as  a  witness,  the  privilege 
of  exemption  from  the  service  of  civil 
process  is  extended  to  him,  not  merely 
for  his  own  convenience,  but  also  to 
enable  the  courts  to  properly  transact 
their  business;  if,  however,  he  comes  for 


the  double  purpose  of  attending  court  and 
attending  to  business  having  no  connec- 
tion with  the  trial,  the  privilege  does  not 
attach  to  him;  the  presumption  is  that 
the  service  is  regular:  Finucane  v.  War- 
ner, 194  N.  Y.  160;  aff'g  128  App.  Div. 
911. 

d.  Suitors  and  witnesses  from  abroad 
are  exempt  from  other  civil  or  criminal 
prosecution,  but  persons  actually  in  cus- 
tody are  not  exempt  from  service  of 
process  in  civil  suits:  Netograph  Manu- 
facturing Co.  V.  Scrugham,  197  N.  Y. 
377;  alC'g  133  App.  Div.  750;  118  N.  Y. 
Supp.  212. 

e.  Witness. —  Where  defendant,  a 
non-resident,  while  within  the  state  as  a 
witness,  was  served  with  a  summons  in 
another  action  in  the  supreme  court,  and. 
with  full  knowledge  of  his  right  to  have 
it  vacated,  delayed  until  his  other  busi- 
ness was  fully  completed,  and  it  was  too 
late  to  serve  him  with  another  summons, 
he  will  be  deemed  to  have  ratified  the 
service,  and  it  will  not  be  vacated  on  his 
motion:  Finucane  v.  Warner,  60  Misc. 
336;  112  N.  Y.  Supp.  424. 


§  861 .    When  to  be  discharged  from  arrest. 

The  court  from  which  a  subpoena,  served  in  good  faith,  was  issued,  or 
by  which  an  order  was  made,  requiring  a  person  to  attend,  for  the  purpose 
of  being  examined;  or  a  judge  thereof,  upon  proof,  by  affidavit,  of  the 
facts,  must  make  an  order,  directing  the  discharge  of  a  witness  or  other 
person,  from  an  arrest  made  in  violation  of  section  twenty-six  of  the  civil 
rights  law. 
Amended  by  chap.  65  of  1909. 

§  862.    By  whom  witnesses  may  be  discharged. 

A  justice  of  the  supreme  court,  in  any  part  of  the  state,  or  a  county  judge 
has  tbe  like  authority  as  a  judge  of  the  court,  to  make  an  order  for  a  dis- 
charge, in  a  case  specified  in  the  last  section.  Upon  satisfactory  proof, 
by  affidavit  of  the  facts,  he  must  also  make  an  order,  directing  the  dis- 
charge of  a  person  arrested  in  violation  of  section  twenty-six  of  the  civil 
ri^ts  law,  where  a  subpoena,  served  in  good  faith  upon  the  person  arrested, 
was  issaed  as  prescribed  in  section  eight  hundred  and  fifty-four  of  this  act. 

Amended  by  chap.  6^5  of  1909. 

§  863.   Arrest,  when  void;  penalty. 

8ee  note,  §  860,  ante. 

Remainder  of  §  863  and  8  864  now  |  26,  Civil  Rights  Law,  chap.  14  of  1909,  and 
not  dianged  in  substance. 


§§  864,  870] 
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a.  Modified. — ^An  order  erranting  an 
Inspection  of  defendant's  books,  Youclieni 
and  letters,  with  permission  to  make 
copies  thereof  as  may  be  desired,  in  an 
action  by  a  sales  agent  against  a  corpo- 
ration, is  entirely  too  broad;  an  applica- 
tion for  discovery  should  not  be  denied 


because  defendant  offers  to  furnish  an 
itemized  statement,  for  plaintiff  is  en- 
titled to  original  evidence:  Funger  ▼. 
Brooklyn  Bottle  Stopper  Ck>.,  132  App. 
Dlv.  837;  116  N.  Y.  Supp.  243;  aff'd 
196  N.  Y.  533. 


§  864.    Sheriff  not  to  be  liable  unless  affidavit  is  made. 

See  note,  §  863,  ante. 

§  866.    Records  not  to  be  removed  by  virtue  of  subpoena. 

See  Penal  Law,  S  1296,  Unlawful  removal  of  court  records,  etc.,  is  grand  larceny. 

§  867.    Production,  etc.,  of  book  of  account. 


b.  Books. — Where,  on  a  reference  to 
take  the  deposition  of  a  defendant,  in- 
dividually, as  executrix  and  as  secretary 
of  a  defendant  corporation,  she  is  un- 
able to  recollect  material  facts  but  ad- 
mits that  her  recollection  could  be  re- 
freshed, the  production  of  the  books  of 


the  corporation  containing  entries  pre- 
sumptively made  by  her  as  secretary 
may  be  compelled  by  subpoena  diioet 
tecum  for  the  purpose  of  refreshing  her 
recollection:  Gibbons  v.  San  IiuU  Min- 
ing Co.,  125  App.  Div.  741;  110  N.  Y. 
Supp.  96;    109  N.  Y.  Supp.  1024. 


§  868.    Production,  etc.,  of  book  of  account. 


c.  Subpoena. — ^An  order  for  the  ex- 
amination of  plaintiff  before  trial  modi- 
fled  by  striking  out  the  provision  re- 
quiring the  plaintiff  to  produce  books 
and  papers  on  the  ground  that  the  ref- 


eree had  ample  power  by  subpoena  duces 
tecum  to  require  the  production  of  the 
books:  Knickerbocker  Trust  Company 
V.  Schroeder,  125  App.  Div.  917. 


§  870.    Deposition  of  a  party  or  person  who  expects  to  be  a  party. 

The  deposition  of  a  party  to  an  action  pending  in  a  court  of  record,  or  of 
a  person  who  expects  to  be  party  to  an  action  about  to  be  brought  in  such 
a  court,  may  be  taken  at  his  own  instance  or  at  the  instance  of  an  adverse 
party,  or  by  a  co-plaintiff  or  co-defendant  at  any  time  before  or  during  the 
trial  as  prescribed  in  this  article. 

Amended  by  chap.  65  of  1909. 


d.  Accounting. — ^Although  a  party 
suing  for  an  accounting  is  not  allowed  to 
examine  his  opponent  before  trial,  if  on 
the  pleadings  he  is  entitled  to  an  inter- 
locutory judgment  for  an  accounting,  he 
is,  neyertheless,  entitled  to  such  exami- 
nation where  the  evidence  sought  is  ma- 
terial and  necessary  to  establish  his 
right  to  an  interlocutory  judgment  for 
an  accounting;  it  is  proper  for  an  order 
for  an  examination  before  trial  to  require 
the  defendants  as  officers  to  produce  the 

books  and  papers  of  the  corporation  to 
which  assets  were  transferred:  Thompson 
V.  Alden,  135  App.  IMv.  57;  119  N.  Y. 
Supp.  742. 

e.  Accounting. — ^In  an  action  by  an 
agent  for  an  accounting  of  commissions 
due  on  sales,  an  examination  of  the  de- 


fendant for  the  purpose  of  framing  the 
complaint  is  not  necessary,  for  the  plaln- 
tift  need  only  show  that  he  is  entitled 
to  an  accounting;  the  filing  of  the  ac- 
count itself  is  a  matter  for  the  inter- 
locutory judgement:  Pierce  v.  McLaugh- 
lin Real  Estate  Co.,  121  App.  Div.  501; 
106  N.  Y.  Supp.  28. 

f.  A  plaintift  suing  in  equity  for  an 
accounting  is  only  entitled  to  examine 
the  defendant  before  trial  as  to  such 
facts  as  are  material  and  necessary  to 
be  proved  in  order  to  entitle  him  to  an 
interlocutory  judgment  for  an  account- 
ing: Slaughter  y.  Turkel,  146  App.  Div. 
620. 

g.  Where  in  answer  to  an  acUon 
against  the  treasurer  of  a  corporation 
for  an  accounting  as  to  moneys  alleged 
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to  bare  been  improperly  disbursed,  etc., 
tbe  defendant,  moving  for  an  order  for 
tb«  examination  of  tbe  plaintiff  before 
trial  sbows  tbat  be  bas  knowledge 
sufAcient  to  enable  bim  to  anewer  tbe 
complaint,  and  tbe  motion  for  an  ex- 


amination of  tbe  plaintiff  sbould  be  de-   N.  Y.  Supp.  1100. 


ant  before  trial  solely  to  obtain  evidenott 
to  establisb  tbe  amount  of  permanent 
alimony;  sucb  application  is  premature, 
as,  if  tbe  defendant  succeeds  on  tbe  issue 
of  adultery,  plaintifTs  action  must  fail: 
Haff  Y.  Haff,   132  App.  Div.   338;  116 


nied:    Lougblin   v.    Wocker,    146    App. 
Div.  434. 

a.  Admissible  evidence. — An  order 
for  tbe  examination  of  a  party  before 
trial  may  be  granted  only  wben  It  ap- 
pears tbat  tbe  examination  is  necessary 
to  one  seeking  it  and  tbat  tbe  evidence 
to  be  elicited  will  be  admissible  upon 
tbe  trial:  Bergstrom  v.  Ridgeway  Co., 
138  App.  Div.  178;  123  N.  Y.  Supp.  29. 

b.  Admissions. — An  order  for  tbe  ex- 
amination of  a  defendant  before  trial 
sbould  not  be  vacated,  because  be  bas 
made  certain  admiseions  in  bis  answer: 
Curran  v.  Oppenbeimer,  143  App.  Div. 
271;  128  N.  Y.  Supp.  9. 

c.  Affidavits. — ^A  plainUff,  suing  co- 
defendants  for  work,  labor  and  services 
rendered,  is  not  entitled  to  an  order  for 
tbe  examination  of  one  of  tbe  defendants 
before  trial  wbere  bis  adavit  merely 
states  tbat  be  bas  no  knowledge  of  tbe 
relation  existing  between  tbe  defendants 
and  tbat  it  will  be  unsafe  for  bim  to  pro- 
ceed to  trial  witbout  a  disclosure  of  sucb 
relatlonsbip,  and  no  facts  -are  alleged 
tbat  tbe  testimony  of  the  person  sougbt 
to  be  examined  is  material  and  necessary: 
Reynolds  v.  Callan,  134  App.  Div.  732; 
119  N.  Y.  Supp.  135. 

d.  After  demurrer. — ^Wbere  a  com- 
plaint asking  an  accounting  by  an  agent 
bas  been  served,  and  demurred  to,  plain- 
tiff is  not  entitled  to  examine  tbe  defend- 
ant before  trial,  tbougb  it  is  alleged  tbe 
demurrer  was  for  delay:  Sprague  v.  Cur- 
rie,  129  App.  Div.  365;  113  N.  Y.  Supp. 
789. 

e.  Assanlt. — ^A  defendant,  sued  by  a 
woman  to  recover  damages  for  an  al- 
leged assault,  is  not  entitled  to  examine 
tbe  plaintiff  before  trial,  where  it  ap- 
pears that  his  object  is  not  to  obtain 
material  testimony  but  to  discover  tbe 
plaintiff's  case:  Smyth  v.  Lichtenstein, 
137  App.  Div.  310;  122  N.  Y.  Supp.  73. 

f.  Before  action. — An  examination 
of  a  person  before  action,  brought  upon 
tbe  application  of  one  who  is  about  to 
bring  an  action  against  bim,  may  not 
be  bad  for  the  purpose  of  perpetuating 
tbe  testimony  of  the  person  examined, 
nor  where  tbe  applicant  is  fully  ac- 
quainted with  all  the  facts  of  the  in- 
tended action:  Matter  of  Sloboder,  74 
Misc.   198. 

g.  Before  trial. — ^Wbere  a  husband, 
saed  fbr  a  separation,  makes  counter 
charges  of  adultery,  and  asks  for  an  ab- 
solute divorce,  and  may  move  to  frame 
Issues  for  a  jury^  the  plaintiff  will  not 
be  granted  an  examination  of  tbe  defend- 


h.  In  an  action  against  the  husband 
for  necessaries  furnished  to  the  wife, 
tbe  i^lalntlff  may  examine  the  defendant 
before  trial  to  prove  that  the  articles 
furnished  were  neceaearles  and  tbat  the 
defendant  did  not  supply  his  wife  with 
such  articles  nor  with  money  to  buy 
them:  Farquharson  v.  Brokaw,  67  Misc. 
277;   124  N.  Y.  Supp.  476. 

i.  Although  an  examination  before 
trial  will  not  be  ordered  as  to  matters 
which  the  opposing  parties  are  primarily 
under  the  burden  of  establishing,  an 
examination  may  be  granted  to  obtain 
evidence  to  avoid  matters  disclosed  in 
the  pleading  of  the  adverse  party,  if  the 
defense  unanswered  would  destroy  the 
applicant's  cause  of  action:  People  v. 
Natural  Carbonic  Gas  Co.,  140  App.  Div. 
802;  125  N.  Y.  Supp.  610. 

j.  Bill  of  particulars. — ^When  an  ex- 
amination of  the  defendant  should  not 
be  denied  because  the  plaintiff  de- 
manded a  bill  of  particulars:  Tlsdale 
Lumber  Co.  v.  Droge,  147  App.  Div. 
55. 

k.  Books. — Upon  a  reference  for  tbe 
examination  of  an  adverse  party  before 
trial,  the  referee  may  issue  a  subpoena 
duces  tecum  to  compel  the  production  of 
books  and  papers  necessary  to  refresh  the 
memory  of  the  witness;  and  his  refusal 
to  obey  sucb  subpoena  is  punishable  as  a 
contempt:  Littlefield  v.  Gansevoort  Bank, 
62  Misc.  339;  114  N.  Y.  Supp.  769. 

1.  Where,  on  a  reference  to  take  the 
deposition  of  a  defendant,  individually, 
as  executrix  and  as  secretary  of  a  de- 
fendant corporation,  she  is  unable 
to  recollect  material  facts  but  ad- 
mits that  her  recollection  could  be  re- 
freshed, the  production  of  tbe  books  of 
tbe  corporation  containing  entries  pre- 
sumptively made  by  her  as  secretary 
may  be  compelled  by  subpoena  duces 
teoum  for  tbe  purpose  of  refreshing  her 
recollection:  Gibbons  v.  San  Luis  Min- 
ing Co.,  125  App.  Div.  741;  110  N.  Y. 
Supp.  96. 

m.  An  order  for  tbe  examina- 
tion of  plaintiff  before  trial  modi- 
fled  by  striking  out  tbe  provision  re- 
quiring tbe  plaintiff  to  produce  books 
and  papers  on  the  ground  tbat  tbe  ref- 
eree bad  ample  power  by  subpoena  dueet 
tecum  to  require  the  production  of  tbe 
books:  Knickerbocker  Trust  Company 
V.  Schroeder,  125  App.  Div.  917;  109 
N.  Y.  Supp.  1024. 

n.  Breach  of  promise. — Where  In  an 
action  for  breach  of  promise  to  marry 
the  answer  sets  forth  as  affirmative  de- 
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fenses  acts  of  plaintiff,  which,  if  proved, 
would  constitute  at  least  a  partial  de- 
fense, the  defendant  is  entitled  to  ex- 
amine her  before  trial  to  establish  the 
facts  alleged:  Poole  v.  Means,  144  App. 
Div.  155. 

a.  Backet  shop. — In  an  action  to  re- 
cover money  paid  as  margin  on  stock 
transactions  in  an  alleged  "  backet  shop," 
on  the  ground  that  the  transactions  were 
void,  being  wagering  contracts,  an  order 
for  examination  of  defendants'  books  may 
be  granted,  where  the  defense  is  a  bona 
fide  brokerage  business;  such  order  may 
provide  for  Issuance  of  a  subpoena  duces 
tecum:  Grant  v.   Leopold,   61   Misc.   79; 

113  N.  Y.  Supp.  167. 

b.  Carrier. — In  an  action  against  a 
carrier,  the  plaintiff  may  have  an  order 
for  the  examination  of  the  defendant  to 
prove  delivery  to  and  retention  by  it  of 
goods,  though  plaintiff  may  be  able  to 
elicit  evidence  of  such  facts  from  an- 
other source:  Kaminer  v.  West  Side 
Warehouse  Co.,  72  Misc.  356. 

c.  Commissions  on  sales. — ^In  an 
action  to  recover  commissions  on  goods 
sold  the  plaintiff  will  not  be  allowed  to 
make  a  general  examination  of  the  busi- 
ness books  of  his  former  employers  cov- 
ering the  period  in  controversy,  since 
such  inspection  might  be  used  for  an 
Improper  purpose;  the  relief  to  which  he 
Is  entitled  can  be  obtained  by  an  exami- 
nation of  the  defendants  before  trial  upon 
which  the  books  can  be  produced  by  a 
subpoena  duces  tecttm:  Strauss  v.  Von 
Tobel,  131  App.  Div.  823;  116  N.  Y. 
Supp.  95. 

d.  The  city  court  of  the  city  of  New 
York  is  without  power  to  appoint  a  ref- 
eree to  take  the  deposition  of  a  party  be- 
fore trial:  Voicly  v.  Aiello,  65  Misc. 
539;   120  N.  Y.  Supp.  913. 

e.  Contract. — ^Where  the  basis  of  the 
plaintiff's  action  is  a  contract  between 
a  defendant  corporation  of  which  he  is  a 
stockholder  and  another  corporation,  and 
individual  defendants  admit  the  existence 
of  the  contract  but  deny  that  it  is  cor- 
rectly set  forth  by  the  plaintiff,  he  is 
entitled  to  examine  the  defendants  to  find 
out  what  the  contract  actually  was:  An- 
derson V.   Llsman,   130   App.   Div.   134; 

114  N.  Y.  Supp.  348. 

f.  In  an  action  on  an  agreement  to 
divide  commissions  on  a  certain  real 
estate  transaction,  the  plaintiff  may  ex- 
amine the  defendant  before  trial  to 
prove  the  contract  and  also  as  to 
transactions  had  with  persons  intro- 
duced by  him,  and  as  to  commissions 
earned;  personal  knowledge  of  the 
plaintiff  is  no  bar  to  the  examination: 
Rlcbards  v.  Whiting,  127  App.  Div.  208. 

g.  A  plaintiff  suing  for  the  breach 
of  a  contract  of  employment  is  not  en- 
titled to  -examine  the  defendant  for  the 
purpose     of     framing     his     complaint. 


where  the  moving  aflOidavlt  seta  out 
every  essential  element  of  the  cause  of 
action,  save  only  the  amount  of  dam- 
age: Cohn  V.  Hubert,  140  App.  Div. 
507;   125  N.  Y.  Supp.  834. 

h.  Corporate  otBcers. — ^An  order 
which  does  not  purport  to  require  the 
corporate  defendant  to  be  examined,  but 
is  directed  against  its  officers  indivldn- 
ally,  should  be  vacated:  Herrman  T. 
Tapley  Co.,  64  Misc.  466;  118  N.  Y. 
Supp.  803. 

1.  Corporation — ^A  corporation  sning 
a  former  officer  for  breach  of  trust  in 
that,  when  directed  to  procure  a  contract 
for  the  plaintiff,  he  procured  the  contract 
for  another  corporation,  of  which  he  was 
an  officer,  is  entitled  to  examine  the  de- 
fendant before  trial  to  procure  testimony 
to  establish  its  case:  Beer  Importing  Co. 
y.  Boroes,  136  App.  Div.  649. 

j.  Cross-examine. — A  defendant  will 
not  be  allowed  to  examine  the  plaintiff 
before  trial  for  the  sole  purpose  of 
cross-examining  him  upon  matters 
which  he  will  be  compelled  to  prove  in 
order  to  establish  his  cause  of  action: 
McClarty  v.  Giroux,  142  App.  Div.  750; 
127  N.  Y.  Supp.  724. 

k.  Defense. — ^A  plaintiff,  foredofling 
a  mechanic's  Hen,  is  not  entitled  to  ex- 
amine defendant  before  trial  as  to  a  sepa- 
rate defense,  not  a  part  of  plaintiff's  case^ 
which  defendant  must  affirmatively  es- 
tablish: Caldwell  v.  Glazier,  128  App. 
Div.  315;  112  N.  Y.  Supp.  655. 

1.  Where  a  defense  is  alleged 
which  if  established,  and  unan- 
swered will  destroy  the  plaintiff's  cause 
of  action,  he  may  examine  the  defendant 
before  trial,  not  for  the  purpose  of  dia- 
closing  the  defense,  but  to  avoid  it;  as  in 
an  action  on  contract,  where  cancellation 
is  alleged,  an  examination  of  the  defend- 
ant may  be  had  as  to  the  facts  which 
show  it  was  Ineffective;  where  plaintlfTs 
attorney  twice  stipulated  "that  the  ex- 
amination shall  take  place"  on  a  speci- 
fied day,  defendant  is  estopped  from 
moving  to  vacate  the  order:  Schwelnburg 
V.  Altman,  131  App.  Div.  795;  116  N.  Y. 
Supp.  318. 

m.  It  is  an  abuse  of  discretion  to 
order  an  examination  of  a  party  before 
trial  for  the  mere  purpose  of  disclosing 
the  items  making  up  the  damages  claimed 
by  him:  Sperry  ft  Hutchinson  Co.  t. 
O'Neill-Adams  Co.,  135  App.  Div.  285; 
120  N.  Y.  Supp.  362. 

n.  A  plaintiff,  not  knowing  the  par- 
ticular papers  containing  information  de- 
sired, may  examine  defendant  to  obtain 
such  information,  and  then  apply  for  a 
limited  order  of  discovery:  Funger  t. 
Brooklyn  Bottle  Stopper  Co.,  132  App. 
Div.  837;  117  N.  Y.  Supp.  799. 

o.  Depositions  of  a  party  taken  under 
S  870  must  be  taken  in  the  manner 
"  prescribed  "  by  the  statute,  and  in  no 
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other  way:  Loewy  v.  Gordon,  129  App. 
Div.  459;    114  N.  Y.  Supp.  211. 

a.  Delay. — Where  a  juror  was  with- 
drawn with  leave  to  the  plaintiff  to 
move  to  amend  a  complaint,  which  was 
held  to  be  insuflOicient,  and  he  did  not 
avail  himself  of  such  leave,  he  should 
not  two  years  thereafter  be  allowed  to 
examine  the  defendant  to  support  the 
defective  complaint:  Anderson  v.  Bes- 
ton,  140  App.  Div.  301;  125  N.  Y.  Supp. 
81. 

b.  The  court  in  Its  discretion  may 
deny  an  application  to  secure  the  de- 
position of  a  party,  If  the  action  has 
been  long  at  issue  and  the  moving  party 
defers  the  motion  until  the  time  of 
trial:  Dunfee  v.  Dunfee,  145  App.  Div. 
108. 

c.  Divorce. — In  an  action  for  divorce, 
where  the  answer  denies  all  the  allega- 
tions of  the  complaint,  an  order  will 
not  be  granted  for  the  examination  of 
the  defendant  before  trial  concerning 
his  property,  estate  and  income:  Dan- 
ziger  V.  Danziger,  68  Misc.  452;  124 
N.  Y.  Supp.  177. 

d.  Evidence. — On  the  foreclosure  of 
a  mortgage  the  defendant  is  not  entftled 
to  examine  the  plaintiff  before  trial  re- 
specting an  alleged  agreement  that  the 
yearly  interest  was  to  be  added  to  the 
principal,  where  it  is  apparent  that  his 
purpose  is  merely  to  discover  the  plain- 
tiffs evidence  and  not  to  elicit  testimony 
to  establish  a  defense:  Reusens  v.  Arken- 
burg,  136  App.  Div.  653;  121  N.  Y. 
Supp.  353. 

e.  A  motion  for  the  examination  of  a 
defendant  before  issue  joined  will  be  de- 
nied where  the  moving  papers  show  that 
the  plaintiff  has  knowledge  of  facts  suf- 
ficient to  enable  him  to  frame  his  com- 
plaint: Thompson  v.  Haigh,  134  App.  Div. 
614;  119  N.  Y.  Supp.  331. 

f.  A  plaintiff  is  not  entitled  to 
examine  a  defendant  before  action 
brought  merely  to  enable  him  to  allege 
the  exact  amount  due:  Brick  v.  Shaff,  128 
App.  Div.  264;  112  N.  Y.  Supp.  642. 

g.  Facts. — Where  the  facts  which 
plaintiff,  in  his  application  for  an  order 
directing  the  examination  of  defendant 
before  trial,  alleges  he  expects  to  prove 
by  such  examination  are  in  exact  con- 
tradiction to  those  alleged  in  defend- 
ant's verified  answer,  the  application 
will  be  denied:  Vogel  Co.  v.  Backer 
Cons.  Co.,  148  App.  Div.  639. 

h.^  Foreign  corporation. — A  foreign 
corporation  suing  in  this  state  Is  not 
Immune  from  examination  before  trial: 
Blnthenthal  &  Blckart,  Incorporated,  v. 
Crowley,  138  App.  Div.  845;  123  N.  Y. 
Snpp.  520. 

i.  Improper  order — ^An  order  for  the 
examination  of  a  party  before  trial  hav- 
tns  been  vacated  as  defective  because  it 
<9Dapled  with  it  an  order  for  the  produc- 


tion of  books,  papers,  etc.,  the  moving 
party,  having  acquiesced  therein,  may 
move  for  a  proper  order,  without  obtain- 
ing leave  to  renew;  one  presenting  facts 
warranting  such  an  examination  is  en- 
titled thereto  as  a  matter  of  right:  Regan 
V.  Gorham  Co.,  129  App.  Div.  315;  113 
N.  Y.  Supp.  738. 

j.  Insurance. — In  an  action  on  a  fire 
insurance  policy  the  plaintiff  is  not  en- 
titled to  examine  the  defendant  before 
trial  In  order  to  avoid  the  defense  that 
the  plaintiff  made  a  false  proof  of  loss: 
Herzig  v.  Washington  Fire  Ins.  Co.,  144 
App.  Div.  174. 

k.  Issue  Joined— As  the  right  to  take 
the  deposition  of  parties  and  those  not 
parties  depends  on  difiterent  facts,  their 
examination  should  not  be  allowed  in 
the  same  order;  when  the  taking  of  a 
party's  deposition  is  only  on  the  ground 
that  it  is  material  and  necessary  on  the 
trial,  it  is  not  permitted  until  after  is- 
sue joined:  Diefendorf  v.  Fenn,  125 
App.  Div.  661;  110  N.  Y.  Supp.  68. 

1.  liibel. — ^In  an  action  for  libel  de- 
fendant may  examine  plaintiff  before 
trial  as  to  one  of  several  causes  of  action 
to  which  he  has  Interposed  a  perfect  jus- 
tification; but  where  the  allegations  as 
to  the  other  causes  of  action  do  not 
constitute  a  justification,  the  examination 
would  be  denied  as  to  them:  Connors  v. 
Collier,  65  Misc.  169. 

m.  Material  facts. — ^Under  the  provi- 
sions of  the  Code  of  Civil  Procedure, 
where  an  issue  of  fact  is  presented  to  be 
determined  upon  the  trial  of  an  action, 
and  where  it  appears  that  a  party  to  an 
action  has  knowledge  of  facts  which  are 
material  in  the  determination  of  that 
issue,  the  adverse  party  Is  entitled  to  ex- 
amine him  and  to  have  his  deposition  for 
use  at  the  trial:  Mithertz  v.  Goldschmldt 
Bros.  Co.,  64  Misc.  460;  118  N.  Y.  Supp. 
610. 

n.  Name  of  officer. — In  order  that 
there  may  be  an  examination  of  a  de- 
fendant corporation  before  trial,  the 
moving  papers  and  the  order  must  give 
the  names  of  the  officers  of  the  corpora- 
tion, whose  testimony  Is  necessary  and 
material:  Turk  v.  Koehler  &  Co.,  144 
App.  Div.  53. 

o.  Negotiable  paper. — Plaintiff  suing 
to  restrain  the  further  negotiation  of  a 
promissory  note  is  entitled  to  examine 
the  holder  before  trial  in  order  to  show 
that  he  took  the  note  with  knowledge 
that  it  had  been  given  for  a  specific 
purpose  and  had  been  diverted;  such 
examination  will  be  granted  although 
there  be  deficiencies  in  the  affidavit,  if 
supplied  by  the  answering  affidavit: 
Peterson  v.  Fowler,  143  App.  Div.  282; 
128  N.  Y.  Supp.  505. 

p.  A  plaintiff  suing  on  promissory 
notes  which  the  defendant  alleges  were 
given  in  part  payment  of  goods  which 
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the  plaintiff  induced  him  to  purchase 
by  false  representations,  is  not  en- 
titled to  examine  the  defendant  before 
trial  on  an  allegation  that  the  matters 
set  up  in  the  separate  defenee,  if  true, 
are  wholly  within  the  personal  IluowI- 
edge  of  the  defendant:  Weeks  y.  Whit- 
ney, 146  App.  Dlv.  621. 

a.  NesUgenoe. — ^In  an  action  to  re- 
eoTer  for  personal  injuries^  the  plcdntiff 
In  examining  defendant's  secretary  be- 
fore trial,  Is  entitled  to  interrogate  the 
witness  upon  matters  within  his  per- 
sonal knowledge  as  to  the  charges  of 
negligence  alleged  in  the  complaint: 
Oayln  v.  New  York  Contracting  Co.,  122 
App.  Dly.  648;  107  N.  Y.  Supp.  272. 

b.  The  provisions  of  |  870  apply  as 
much  to  negligence  actions  as  to  others; 
in  the  absence  of  bad  faith  a  purty  is 
entitled  to  examine  his  a4Yersary  before 
trial  as  to  material  facts  upon  comply- 
ing with  the  provisions  of  |  870  and 
rule  82  of  the  General  Rules  of  Prac- 
tice: Koplin  T.  Hoe,  123  App.  Diy.  827; 
108  N.  Y.  Supp.  602. 

c.  The  plaintiff  in  an  action  to  re- 
cover for  pereonal  injuries  may  examine 
the  defendant  before  trial  to  obtain  evi- 
dence to  prepare  his  case  for  trial  and 
to  avoid  the  defense  that  the  work  on 
which  the  plaintiff  was  injured  was 
done  by  an  Independent  contractor: 
Berg  V.  Horn  Co.,  146  App.  Dlv.  412. 

d.  Non-resident. — The  provisions  of 
the  Code  with  respect  to  the  examina- 
tion of  parties  before  trial  apply  to  non- 
residents as  well  as  to  residents,  and 
the  party  entitled  to  such  examination 
is  not  obliged  to  resort  to  the  other 
provisions  of  the  Code:  Wolf  v.  Union 
W.  &  P.  P.  Co.,  148  App.  Div.  623. 

e.  A  defendant  may  be  examined  be- 
fore trial  although  a  non-resident,  if  he 
can  be  found  within  the  state  and  served 
with  the  order  for  examination:  Wal- 
lace V.  Bacon,  143  App.  Div.  211;  128 
N.  Y.  Supp.  130. 

f.  Nuisance. — In  an  action  for  nuis- 
ance the  defendant  is  not  entitled  to 
examine  the  plaintiff  before  trial  to 
discover  the  items  and  details  of  the 
damage  alleged:  Higgine  v.  New  York 
Dock  Co.,  137  App.  Div.  823;  122  N.  Y. 
Supp.  465. 

g.  Order. — ^Where  an  order  for  the 
examination  of  plaintiffs  before  trial  is 
too  broad,  but  the  moving  party  is  en- 
titled to  an  examination  upon  one  point, 
the  order  should  not  be  vacated  but  modi- 
fled:  Cohen  v.  Hecht,  128  App.  Div.  511; 
112  N.  Y.  Supp.  809. 

b«  A  single  order  should  not  contain 
a  provision  for  the  examination  of  a 
party  and  a  person  not  a  party;  a  cor- 
poration when  a  party  may  be  examined 
before  the  trial:  Chartered  Bank  of  India 
T.  North  River  Ins.  Co.,  136  App.  Div. 
646;   121  N.  Y.  Supp.  399. 


i.  Order  to  show  CMue. — An  order 
to  show  cause  is  equivalent  to  a  notice 
of  motion,  and  a  motion  may  be  brought 
on  by  such  an  order  though  not  return- 
able in  lees  than  eight  days:  Matter  of 
Oeneva  Basket  Co.,  71  Misc.  156;  127 
N.  Y.  Supp.  943. 

j.  Partnership. — ^A  plaintiff,  suing 
tor  the  dissolution  of  a  partnership  and 
f6r  an  accounting,  is  not  entitled  to  a 
discovery  of  the  defendant's  books  prior 
to  a  determination  that  he  is  entitled  to 
an  accounting:  Fogarty  ▼.  Fogarty,  128 
App.  Div.  275;  112  N.  Y.  Supp.  744. 

k.  Payment. — Where  the  answer  in 
an  action  for  services  sets  up  the  de- 
fenses of  payment  and  satisfaction,  the 
plaintiff  should  not  be  permitted  to  ex- 
amine the  defendant  before  trial  to 
prove  that  the  services  alleged  in  the 
complaint  were  not  those  admitted  in 
the  answer:  Tughill  v.  Schinasi,  141 
App.  Div.  520;  126  N.  Y.  Supp.  409. 

1.  Privilege. — Plaintiff  is  entitled  to 
examine  before  trial  a  defendant  who 
is  employed  by  another  defendant;  an 
examination  of  a  witness  before  trial 
should  not  be  denied  upon  the  ground 
that  his  testimony  is  privileged:  Bloren 
V.  Canadian  Mines  Co.,  140  App.  Div. 
523;  125  N.  Y.  Supp.  392. 

m.  Purpose. —  Where  it  is  apparent 
that  the  real  purpose  of  an  examination 
of  plaintiffs  before  trial  is  to  discover 
their  testimony  and  to  prepare  evidence 
to  meet  it,  the  examination  will  be 
denied:  Segschneider  t.  Waring  Hat 
Manufacturing  Co.,  134  App.  Div.  217; 
118  N.  Y.  Supp.  1000. 

n.  The  deposition  of  a  person  against 
whom  an  action  is  about  to  be  brought 
may  be  had  only  for  the  purpose  of  fram- 
ing the  complaint;  hence,  a  motion  for 
such  examination  will  be  denied  where 
the  moving  papers  show  that  the  plain- 
tiff already  has  knowledge  of  all  the  facts 
upon  which  the  intended  action  is  to  be 
based:  Matter  of  La  Grave,  132  App.  Div. 
108;  116  N.  Y.  Supp.  465. 

o.  An  examination  of  a  party  will 
not  be  allowed  for  the  purpose  of  dis- 
covering whether  or  not  tho  applicant 
or  the  plaintiff  has  a  cause  of  action: 
Matter  of  Moto  Bloc  Import  Co.,  140 
App.  Div.  532;  125  N.  Y.  Supp.  427. 

p.  An  examination  of  a  party  before 
trial  is  only  allowed  where  the  object  is 
to  obtain  evidence  essential  to  the  mov- 
ing party's  case  or  defense:  Lawson  v. 
Hotchkiss,  140  App.  Div.  297;  125  N. 
Y.  Supp.  261. 

q.  Reference. — ^An  order  to  examine 
a  plaintiff  should  not  provide  tor  a  phjs* 
ical  examination  and  also  for  a  subse- 
quent examination  before  a  referee: 
Wood  T.  Hoffman,  56  Misc.  66;  106  N. 
Y.  Supp.  940;  modf'd  121  App.  Diy. 
636;  106  N.  Y.  Supp.  S08. 

r.     Scope. — ^A  party  may,  in  the  dis- 
cretion of  the  court,  examine  his  adver- 
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sary  before  trial,  and  it  l6  not  to  be 
limited  to  an  aflSrmative  cause  of  action 
or  defense  In  favor  of  the  party  desiring 
the  examination:  Alden  v.  O'Brien,  138 
App.  Dlr.  249;   122  N.  Y.  Supp.  910. 

a.  Security. — A  person  seeking  to  re- 
recover  stock  held  by  one  defendant  as 
security  for  a  loan,  and  deposited  in  de- 
fendant's bank,  who  disclaims  any  inter- 
est therein  except  as  bailee,  is  not  en- 
titled to  an  examination  of  the  bank  be- 
fore trial  to  frame  his  complaint:  Fischer 
V.  American  E3xchange  National  Bank, 
128  App.  Div.  268;  112  N.  T.  Supp.  668. 

b.  Seduction. — In  an  action  brought 
to  recover  large  damages  for  the  seduc- 
tion of  plaintiff's  daughter,  the  examina- 
tion generally  of  the  defendant  before 
trial  should  not  be  permitted:  Wessel 
V.  Schwarzler,  No.  1,  144  App.  Div.  587. 

c.  Slander. — In  an  action  for  slander 
in  charging  the  plaintiff  with  burning  a 
building  to  obtain  insurance,  where  the 
answer  Is  merely  a  general  denial  with 
separate  defenses  in  mitigation  of  dam- 
age without  a  plea  of  Justification,  the 
defendant  is  not  entitled  to  examine  the 
plalntift  before  trial  for  the  purpose  of 
discovering  the  name  of  a  third  person 
who  will  be  a  witness  for  the  plaintiff: 
Nocito  y.  Acierno,  122  App.  Div.  45; 
106  N.  Y.  Supp.  785. 

d.  Stay. — Where  all  proceedings  in 
an  action  on  the  part  of  a  defendant 
corporation  have  been  stayed,  pending 
the  production  and  examination  of  its 
ofllcers,  whose  whereabouts  its  attor- 
neys refuse  to  disclose,  the  court  should 
not  entertain  the  defendant's  motion  to 
vacate  the  order  of  examination  made 
on  notice:  Dennis  v.  Stock,  Grain  &  Pro- 
vision Co.  of  N.  Y.,  Ltd.,  144  App.  Div. 
585. 

e.  Subject  of  examination. — ^A  party 
is  not  entitled  to  examine  an  adversary 
with  respect  to  a  conversation  that  took 
place  between  them;  the  plaintiff  is  not 
entitled  to  examine  defendant  as  to  a 
separate  defense  set  up  in  the  answer; 
the  order  should  be  limited  to  those  mat- 
ters set  forth  in  the  complaint  which  are 
denied  by  the  defendant:  Skolny  v.  Rich- 
ter,  132  App.  Div.  680;  117  N.  Y.  Supp. 
297. 

f.  Sum  due. — A  plaintiff,  suing  to 
have  conveyances,  absolute  on  their  face, 
declared  to  be  mortgages,  and  for  a  re- 
conveyance on  payment  of  the  d^bt,  with 
an  incidental  accounting,  is  not  entitled 
to  an  inspection  of  the  defendant's  books 
to  discover  the  sum  due,  prior  to  a  de- 
termination of  the  main  issue:  F6gar^ 
v.  FOgarty,  128  App.  Div.  272;  112  N.  Y. 
Supp.  742. 

g.  S«1fpoen»  duces  tecum — ^Under  an 
order  for  the  examination  of  a  party  be- 
fore trial,  the  issuance  of  a  subpoena 
dwxi  tecum  should  await  until  it  appears 
on  the  examination  that  the  papers  are 
neeeesary  to  enable  the  party  to  testi^: 


Wilson   V.   Nevins,    63   Misc.    380;    118 
N.  Y.  Supp.  421. 

h.  A  subpoena  duces  tecum  to  compel 
the  production  of  books  and  documents 
for  use  by  the  parties  to  be  examined 
under  §  870  is  proper  and  should  not 
be  set  aside:  Thayer  v.  Schley,  58  Misc. 
352;  110  N.  Y.  Supp.  1104. 

i.  Vacated. — ^An  ex  parte  order  for  an 
examination  of  a  defendant  pursuant  to 
§  870  should  not  be  vacated  merely  be- 
cause the  action  was  on  trial  before  a 
referee,  for  said  section  expressly  au- 
thorizes an  examination  during  trial: 
Hallenborg  v.  Greene,  120  App.  Div. 
813;  105  N.  Y.  Supp.  664. 

j.  An  order  to  examine  a  party  before 
trial  in  order  to  enable  plaintiff  to 
frame  his  complaint  will  be  vacated 
where  it  appears  that  the  examination 
would  be  compelling  the  defendant  to 
connect  himself  with  the  crime  of  re- 
ceiving stolen  property:  Ely  v.  Perkins, 
57  Misc.  361;  108  N.  Y.  Supp.  613. 

k.  Vacate. — ^Where  orders  are  made 
on  motion  of  the  plaintiffs,  by  defend- 
ant's consent,  in  two  actions  against  the 
same  defendant  upon  the  calendar  of  the 
court  for  trial,  to  take  the  testimony  of 
the  plaintiff  in  one  of  the  actions  for  use 
on  the  trial  in  both  actions  at  a  future 
time,  and  it  is  agreed  at  the  same  time 
that  the  plaintiffs  shall  submit  to  a  physi- 
cal examination,  which  they  do,  the  order 
for  the  examination  of  one  of  the  plain- 
tiffs, after  he  has  been  examined  and 
cross-examined,  and  after  he  has  died, 
should  not  be  vacated  for  defects  in  the 
papers  as  to  which  no  objection  is  raised 
until  after  his  death:  Clark  v.  Phillips, 
65  Misc.  166. 

1.  Where  plaintiff  has  all  the  infor- 
mation necessary  to  enable  him  to  frame 
his  complaint  no  examination  of  defend- 
ant for  that  purpose  may  be  had:  White 
V.  Improved  Property  Holding  Company 
of  New  York,  134  App.  Div.  948;  aff'd 
197  N.  Y.  Supp.  578. 

m.  The  court,  having  adjourned  an 
examination  of  defendant  before  trial  on 
allegations  that  he  was  too  ill  to  attend, 
has  no  power  to  compel  him  to  submit 
to  a  physical  examination  by  a  physician 
appointed  by  it:  Moore  v.  Reinhardt,  136 
App.  Div.  617;  121  N.  Y.  Supp.  205. 

n.  Although  there  is  a  growing 
tendency  to  favor  the  examination  of  a 
party  before  trial,  facts  must  be  presented 
from  which  the  court  can  see  that  the 
application  is  made  in  good  faith  and 
that  the  facts  sought  will  be  admissible; 
an  order  for  the  examination  of  the 
plaintiff  before  trial  will  not  be  granted 
on  mere  allegations  that  his  testimony  is^ 
material  and  necessary  for  the  prosecu- 
tion of  the  action  by  the  defendant, 
where  it  is  apparent  that  the  only  pur- 
pose is  to  discover  whether  the  plaintiff 
has  a  cause  of  action:  Rogers  v.  Adler, 
137  App.  Div.  197;  121  N.  Y.  Supp.  941. 
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a.  When  denied. — An  examination  of 
a  party  before  trial  should  not  be 
granted  unless  it  appears  that  the  tes- 
timony is  material  and  an  application 
should  be  denied  when  It  is  made  to 
obtain  information  for  use  in  other  ac- 
tions: Ehrlch  v.  Root,  122  App.  Dir. 
719;  107  N.  Y.  Supp.  846. 


b.  Where  a  plaint! ft  has  sufficient 
knowledge  to  frame  a  complaint  to  com- 
pel trustees  to  account,  she  is  not  en- 
titled to  an  examination  for  the  purpose 
of  determining  whether  she  has  a  cause 
of  action  before  serving  her  complaint: 
Rosenthal  y.  Jackson,  125  App.  Dlv. 
895;   110  N.  Y.  Supp.  786. 


§  871.    Deposition  of  a  witness  not  a  party. 


The  deposition  of  a  person  not  a  party,  whose  testimony  is  material  and 
necessary  to  a  party  to  an  action,  pending  in  a  court  of  record,  or  to  a  per- 
son who  expects  to  be  a  party  to  an  action,  about  to  be  brought  in  such  a 
court,  by  a  person  other  than  the  person  to  be  examined,  may  also  be  taken, 
as  prescribed  in  this  article. 

Amended  by  chap.  65  of  1909. 


c.  Absent  witness — ^The  provisions  of 
IS  871  and  872,  allowing  the  taking  of 
testimony  of  a  witness  not  a  party  who 
Is  shown  to  be  about  to  depart  from  the 
state,  etc.,  is  based  upon  the  possibility 
that  the  witness  will  not  be  available  at 
the  time  of  trial;  if  he  be  available  at 
that  date  he  must  be  produced  by  sub- 
poena, and  his  deposition  cannot  be 
read:  Stapleton  v.  La  Shelle,  124  App. 
Dlv.  661;  109  N.  Y.  Supp.  446. 

d.  Agent. — The  deposition  of  a  for- 
mer agent  of  plaintift  may  be  taken  on 
showing  that  he  is  a  non-resident  tem- 
porarily within  the  state:  Vaughan  v. 
Schenker,  139  App.  Dlv.  15;  123  N.  Y. 
Supp.  535. 

e.  Before  trial. — ^Where  an  order  has 
been  granted  for  the  examination  of  a 
corporate  defendant  before  trial,  and  it 
appears  that  the  plaintiff,  when  the  cause 
was  first  called  for  trial,  announced  itself 
ready  to  proceed,  and  it  is  not  contro- 
verted that  the  officers  whose  examina- 
tion is  sought  have  been  subpoenaed  to 
attend  as  witnesses  at  the  trial;  an  order 
for  the  examination  of  the  defendant 
should  be  vacated:  People  v.  Lincoln 
Spring  Co.,  64  Misc.  464;  119  N.  Y.  Supp. 
469. 

f.  Corporation  officials. — ^Where  the 
testimony  of  the  defendant  corporation's 
president  and  secretary  as  to  facts  in- 
volved in  the  action,  is  necessary  and  ma- 
terial for  plaintiff  to  have  upon  the  trial, 
an  order  for  the  examination  of  said 
officials  may  be  granted,  and  said  order 
may  provide  for  the  production  of  books 
to  refresh  the  memory  of  the  witnesses 
and  aid  in  the  examination;  where  the 
books  are  numerous,  a  reference  may  be 
appointed  to  attend  at  the  corporation's 
place  of  business  for  the  examination  bo 
the  books  may  be  referred  to:  Btrodl  t. 
Farish-Stafford  Co.,  63  Misc.  54;  116 
N.  Y.  Supp.  670. 


g.  Corporation. — ^An  order  for  the 
examination  of  a  defendant  corporation 
as  an  adverse  party,  through  the  per- 
sonal examination  of  specified  officers, 
is  an  order  for  the  examination  of  the 
corporation  itself,  not  one  for  the  ex- 
amination of  the  officers  as  such,  and 
is  entirely  distinct  from  an  examination 
of  a  former  officer  of  such  corporation 
as  a  witness  pursuant  to  §§  871,  872 
and  873:  Searle  v.  Halstead  &  Co.,  139 
App.  Dlv.  134;   123  N.  Y.  Supp.  984. 

h.  A  stockholder  of  a  foreign  corpora- 
tion, suing  to  restrain  a  reorganization 
committee  from  acquiring  the  corporate 
assets,  is  not  entitled  to  examine  a  wit- 
ness upon  oral  questions,  before  trial, 
to  show  that  a  third  party  made  a 
breach  of  a  contract  to  lend  money  to 
the  corporation,  whereby  it  became 
bankrupt,  such  evidence  being  inadmis- 
sible: Schuler  v.  Woodward,  137  App. 
Dlv.  576;  123  N.  Y.  Supp.  331. 

i.  Execatrlx. — ^Where  an  executrix 
suing  a  corporation  to  recover  the  value 
of  legal  services  rendered  by  her  testator 
has  been  ordered  to  serve  a  bill  of  par- 
ticulars and  has  no  personal  information 
concerning  the  services  rendered,  she  is 
entitled,  In  order  to  frame  a  bill  of  par- 
ticulars, to  an  order  for  the  examination 
of  third  persons  who  at  the  time  of  her 
testator's  emplojrment  were  officers  of 
the  defendant:  Chittenden  v.  San  Do- 
mingo Improvement  Co.,  132  App.  Dlv. 
169;  116  N.Y.  Supp.  829. 

j.  Husband. — ^A  wife  of  one  who  has 
received  personal  Injuries  may  obtain  an 
order  for  the  examination  of  her  husband* 
upon  showing  that  his  injuries  will  prob- 
ably prove  fatal,  to  the  end  that  his  tes- 
timony may  be  perpetuated  for  use  in  an 
action  expected  to  be  brought  by  her  tor 
damages  to  arise  through  his  expected 
death:  Vibbard  v.  Klnser  Constmctioii 
Co.,  66  Misc.  224;  122  N.  Y.  Supp.  1068. 
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a.  Moving  papers. — The  moylng 
papers  upon  an  application  for  a  oom- 
mlsslon  to  take  testimony,  must  name  the 
witnesses;  they  cannot  merely  be  de- 
scribed as  proprietor,  manager,  &c.,  of  a 
certain  hotel:  Harden  v.  Hoops,  137 
App.  Div.   299;    121  N.   Y.   Supp.   1086. 

b.  Necessary  facts. — Plaintiff  in  an 
action  for  partition  should  be  allowed  to 
examine  a  witness  who  hlled  in  the  name 
of  the  grantee  of  the  premises,  in  order 
to  discover  the  grantee's  age  and  where- 
abouts and  the  facts  necessary  to  be 
shown  in  order  to  procure  an  order  for 
the  service  of  the  summons  by  publica- 
tion: Schwarz  v.  Robinson,  129  App.  Div. 
404;  113  N.  T.  Supp.  995. 

c.  Negligence. — ^A  defendant  charged 
with  negligence  having  obtained  an 
order  for  a  bill  of  particulars  of  defects 
of  an  elevator  which  caused  the  injury, 
is  in  no  position  to  contest  the  plain- 
tiff's right  to  an  examination  of  the 
employee  who  ran  the  elevator;  an  order 
for  an  examination  sought  upon  the 
grounds  of  special  circumstances  should 
be  sparingly  granted:  Hill  v.  Bloom* 
ingdale,  136  App.  Div.  651;  121  N.  Y. 
Supp.  370. 

d.  Purpose. — As  the  purpose  of  an 
examination  before  trial  is  to  obtain 
evidence  to  use  upon  the  trial,  it  must 
be  made  to  appear  that  the  moving  party 
intends  to  use  the  evidence  upon  the 
trial;  an  order  for  an  examination  of 
a  party  before  trial  will  not  be 
granted  on  an  affidavit  alleging  merely 
that  the  deponent  intends  to  preserve 
and  use  the  testimony,  that  the  purpose 
of  the  examination  is  to  properly  pre- 
pare for  trial  and  to  prepare  and  obtain 
other  evidence  to  meet  the  defences: 


Bock  V.  Bock,  130  App.  Div.   229;   114 
N.  Y.  Supp.  473. 

e.  Defendants  are  not  entitled  to  ex- 
amine a  witness  before  trial  merely  to 
show  that  the  plaintiff  cannot  establish 
a  cause  of  action:  Bernstein  v.  Solomon, 
140  App.  Div.  316;  125  N.  Y.  Supp.  225. 

f.  Requirements. — A  single  order 
should  not  provide  for  the  examination 
of  a  party  and  of  a  person  not  a  party; 
a  corporation  cannot  be  examined  before 
trial  when  not  a  party  to  the  action;  to 
obtain  an  order  for  examination  before 
trial  it  must  be  shown  that  the  person 
is  about  to  depart  from  the  state  or  Is 
sick  or  infirm,  so  as  to  afford  reason- 
able grounds  for  the  belief  that  he  will 
be  unable  to  attend  the  trial;  or  other 
circumstances  rendering  an  examination 
proper:  Chartered  Bank  of  India  v. 
North  River  Ins.  Co.,  136  App.  Div. 
646;   121  N,  Y.  Supp.   399. 

g.  Separation. —  A  defendant  hus- 
band, sued  for  separation,  is  not  en- 
titled to  examine  a  witness  before  trial 
de  bene  esse,  for  the  purpose  of  preserv- 
ing testimony  that  the  plaintiff  prior  to 
her  marriage  had  fraudulently  stated 
that  she  was  a  person  of  good  moral 
character  while  as  a  matter  of  fact  she 
maintained  meretrioious  relations  with 
another  person:  Gould  v.  Gould,  126 
App.  Div.  375;  109  N.  Y.  Supp.  910. 

h.  Witness. — ^Where  it  appears  a 
material  witness  is  under  control  of 
defendant  who  refuses  to  disclose  his 
whereabouts,  and  in  a  prior  action  he 
avoided  service  and  had  to  be  located 
by  a  detective,  and  can  leave  the  state 
by  crossing  a  river,  the  plaintiff  may 
examine  him  before  trial:  Automobile 
Club  of  America  v.  Canavan,  128  App. 
Div.  426;  112  N.  Y.  Supp.  785. 


§  872.    Application;  contents  of  affidavit. 

7.  Any  other  fact  necessary  to  show  that  the  case  oomes  within  one  of 
the  two  last  eections.  And  if  the  party  sought  to  be  examined  is  a  cor- 
poration, the  af&davit  shall  state  the  name  of  the  officers  or  director®  thecreof, 
or  any  of  them  whose  /testimony  is  necessary  and  material,  or  the  books 
and  papers  as  to  the  contents  of  which  an  examination  or  inspection  is 
dtesired,  and  the  order  to  be  made  in  respect  thereto  «shall  direct  the  examina- 
tion of  such  pertsons  and  the  production  of  such  books  and  papers,  and  on 
such  examiuaitiont  the  books  or  ipapers,  or  any  part  or  parts  thereof  may  be 
offered  and  received  in  evidence  in  addition  to  the  use  thereof  by  the  wit- 
ness to  refresh'  his  memory. 

Amended  by  chap.  781  of  1911.     (In  effect  Sept.  1,  1911.) 

Note. — ^The  amendment  to  §  872  subd.  7  by  chap.  781  of  1911  obviates  the 
rule,  that  corporate  book  and  papers  can  be  used  only  to  refresh  the  recollection 
of  the  witness. 

See  rale  26,  General  Rules  of  Practice,  Affidavit  to  show  no  previous  application. 
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a.  Absent  witness — ^The  proylsionBof 
18  871  and  872,  allowing  the  taking  of 
testimony  of  a  witness  not  a  party  who 
is  shown  to  be  about  to  depart  from  the 
state,  etc.,  is  based  upon  the  possibility 
that  the  witness  will  not  be  available  at 
the  time  of  trial;  if  he  be  available  at 
that  date  he  must  be  produced  by  sub- 
poena, and  his  deposition  cannot  be 
read:  Stapleton  v.  La  Shelle,  124  App. 
Div.  661;  109  N.  Y.  Supp.  446. 

b:  Accounting, — ^When  the  moving 
affidavits  on  a  motion  to  examine  the 
defendant  before  trial  in  order  to  frame 
the  complaint  in  an  action  for  an  ac- 
counting disclose  information  sufficient 
to  enable  the  plalntlfC  to  frame  a  com- 
plaint which  will  entitle  him  to  an  in- 
terlocutory judgment  of  accounting,  the 
examination  should  be  denied:  Matter 
of  Gardner,  124  App.  Div.  654;  109  N. 
Y.  Supp.  95. 

c.  Admissible  evidence. — An  order 
for  the  examination  of  a  party  before 
trial  may  be  granted  only  when  it  ap- 
pears that  the  examination  is  necessary 
to  one  seeking  it  and  that  the  evidence 
to  be  elicited  will  be  admissible  upon 
the  trial:  Bergstrom  v.  Ridgway  Co., 
138  App.  Div.  178;   123  N.  Y.  Supp.  29. 

d.  Affidavit. — ^A  motion  to  examine  a 
defendant  before  trial  to  prove  that  he 
wrote  certain  letters  may  be  granted  on 
an  affidavit  of  the  plaintiff's  attorney 
where  the  plaintlft  is  a  non-resident  and 
It  appears  that  the  facts  are  within  the 
attorney's  knowledge:  Reed  v.  Smith, 
122  App.  Div.  795;  107  N.  Y.  Supp.  983. 

e.  To  justify  an  order  for  the  examin- 
ation of  a  party  before  the  service  of 
the  complaint,  it  is  essential  that  the 
facts  which  appear  in  the  moving  affida- 
vits show  that  the  plalntlfC  has  a  cause 
of  action  and  that  the  examination  of 
the  adverse  party  is  necessary  to  enable 
the  plaintifT  to  prepare  the  complaint; 
a  mere  conclusion  alleged  on  informa-. 
tion  and  belief,  without  stating  the 
sources  of  the  informaltion  or  the 
grounds  of  the  belief,  is  insufficient  to 
establish  a  cause  of  action:  Mitchell  v. 
Cenrtral  Mines  Development  Co.,  Liim- 
Ited,  124  App.  Div.  325;  108  N.  Y.  Supp. 
953. 

f.  Moving  affidavits  must  contain  the 
matters  prescribed  by  §  872,  or  there  is 
no  authority  to  grant  an  order  for  an 
examination;  and  defects  cannot  be 
cured  by  reference  to  all  the  pleadings 
and  proceedings  in  the  notice  of  motion, 
if  the  affidavit  itself  does  not  refer  to 
or  incoporate  the  pleadings:  Loewy  t. 
Gordon,  129  App.  Div.  459;  114  N.  Y. 
Supp.  211. 

g.  Agents — The  deposition  of  a  for- 
mer agent  of  plaintiff  may  be  taken  on 
showing  that  he  is  a  non-resident  tem- 
porarily within  the  state:   Vaughan  v. 


Schenker,  139  App.  Div.  15;   123  N.  Y. 
Supp.  535. 

h.  Books. — ^The  production  and  in- 
spection of  books  under  §  872,  subd.  7, 
which  provides  for  the  examination  of 
witnesses  before  trial,  is  not  intended 
to  take  the  place  of  a  discovery  and  in- 
spection under  S8  803  and  809,  but  is 
designed  to  obviate  the  necessity  for  a 
subpoena  duces  tecum;  the  two  remedies 
are  distinct;  the  production  of  the  books 
is  incidental  to  the  examination  of  the 
witness,  and  if  no  ground  is  shown  for 
the  examination,  their  production  is  un- 
necessary: Ryan  v.  New  York  Central  ft 
H.  R.  R.  R.  Co.,  124  App.  Div.  34;  108 
N.  Y.  Supp.  371. 

i.  Ck>ntempt. — ^The  assignee  of  a  cor- 
poration which,  although  not  a  party  of 
record,  is  claimed  to  be  the  real  party 
in  interest,  is  in  no  position  to  complain* 
in  a  collateral  contempt  proceeding, 
of  an  order  requiring  the  corporation 
and  its  officers  to  appear  for  examina- 
tion on  behalf  of  the  defendants  and  to 
produce  certain  documents,  where  there 
was  no  appeal  and  the  assignor  ap- 
peared and  submitted  to  the  jurisdiction 
of  the  court:  Wilkens  v.  American 
Bank  of  Torreon,  133  App.  Div.  646; 
118  N.  Y.  Supp.  210. 

j.  Damage. — fi  872  allows  the  exam- 
ination of  the  adversary  before  trial 
where  the  testimony  is  material  and 
necessary  to  the  party  making  the  ap- 
plication for  the  prosecution  or  defense 
of  the  action,  and  as  It  is  no  port  of  a 
defendant's  case  to  establish  the  items 
of  the  plaintiff's  damage,  an  examina- 
tion to  discover  the  same  is  not  proper: 
Hartog  &  Beinhauer  C.  Co.  v.  Richmond 
Cedar  Works,  124  App.  Div.  627;  109 
N.  Y.  Supp.  113. 

k.  Injunction. — Where  the  complaint 
states  no  cause  of  action,  an  injunction 
restraining  an  executor  from  administer- 
ing the  assets  and  an  order  for  the 
deposition  of  witnesses  fall  with  the 
complaint:  Dickinson  v.  Powers,  140 
App.  Div.  105;  125  N.  Y.  Supp.  949. 

1.  Issue  joined. — ^As  the  right  to  take 
the  deposition  of  parties  and  those  not 
parties  depends  on  different  facts,  their 
examination  should  not  be  allowed  in 
the  same  order;  when  the  taking  of  a 
party's  deposition  is  only  on  the  ground 
that  it  is  material  and  necessary  on  the 
trial,  it  fs  not  permitted  until  after  is- 
sue joined:  Diefendorf  ▼.  Fenn,  125 
App.  Div.  651;  110  N.  T.  Supp.  68. 

m.  Jndge. — An  order  for  an  examina- 
tion to  frame  a  complaint  should  only  be 
granted  by  a  judge:  Boskowltz  ▼.  Sula- 
bacher.  No.  1,  121  Aim?.  Div.  878;  106 
N.  Y.  Supp.  865. 

n.  liibel. — ^The  plaintiff  in  an  action 
for  libel  is  not  entitled  to  an  order  for 
the  examination  of  the  defendant  before 
trial  where  the  moving  affidavit  merely 
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alleges  that  the  teBtimony  is  material 
and  necessary  to  enable  the  plaintiff  to 
proTe  that  the  defendant  is  the  owner 
of  an  antomobile  which  ran  over  the 
plaintiff's  son,  and  certain  other  matters 
relevant  to  the  issue  which  are  within 
the  defendant's  knowledge:  Irving  v. 
Hlgglns,  131  App.  DlT.  184;  115  N.  T. 
Snpp.  254. 

a.  MateriaL — ^The  requirement  of 
I  872  means  the  same  thing  as  the  re- 
^vlrement  of  rule  82  of  the  General 
Rules  of  Practice  that  his  "examina- 
tion "  must  be  shown  to  be  maiterial  and 
necessary:  Cherbullez  v.  Parsons,  123 
App.  Dlv.  814;  108  N.  T.  Supp.  321. 

b.  Names  of  officers. — ^In  order  that 
there  may  be  an  examination  of  a  de- 
fendant corporation  before  trial,  the 
moving  papers  and  the  order  must  give 
the  names  of  the  officers  of  the  corpo- 
ration whose  testimony  is  necessary  and 
material:  Turk  v.  Koehler  &  Co.,  144 
App.  Div.  53. 

c  Necessary«^-Althou£^  the  techni- 
calities surrounding  the  examination  of 
a  party  before  trial  have  been  elimin- 
ated, it  must  still  be  shown  that  the 
testimony  sought  is  material  and  neces- 
sary: Wood  V.  Hoffman  Co.,  121  App. 
Div.  636;  106  N.  T.  Supp.  308. 

d.  Pleadings. — On  a  motion  to  ex- 
amine a  defendant  before  trial,  the 
pleadings  may  be  treated  as  affidavits; 
facts  showing  that  the  witness  is  ma- 
terial and  neceesary:  Wallace  v.  Bacon, 
143  App.  Dlv.  211;  128  N.  Y.  Supp. 
130. 

e.  Previous  application. — ^An  order 
for  examination  before  trial  will  be  va- 
cated unless  the  moving  papers  show 
that  no  previous  application  for  an  order 
has  been  made  as  required  by  rule  25: 
Mitchell  V.  Greene,  121  App.  Div.  677; 
106  N.  Y.  Supp.  449. 

f.  Promissory  note. — Plaintiff  suing 
to  restrain  the  further  negotiation  of  a 
promissory  note  is  entitled  to  examine 
the  holder  before  trial  in  order  to  show 
that  he  took  the  note  with  knowl- 
edge that  it  had  been  given  for  a 
specific  purpose  and  had  been  diverted; 
such  examination  will  be  granted 
although  there  be  deficiencies  in  the 
affidavit,  if  supplied  by  the  answering 
affidavit:  Peterson  v.  Fowler,  143  App. 
Div.  282;   128  N.  Y.  Supp.  505. 

g.  Separatton^ — ^A  defendant  hus- 
band, sued  for  separaition,  is  not  en- 
titled to  examine  a  witness  before  trial 
ie  tens  «Me,  for  the  purpose  of  preserv- 
ing testimony  that  the  plaintiff  prior  to 
her  marriage  had  fraudulently  stated 
that  she  was  a  person  of  good  moral 
«haraoter  while  «ui  a  matter  of  fact  she 
BMdntained  meretrielous  relations  with 


another  person:   Oould  v.  Oould,  125 
App.  Div.  275;  109  N.  Y.  Supp.  910. 

h.  Separate  defense. — Plaintiff  Is  not 
entitled  to  examine  defendant  before 
trial  concerning  matters  set  forth  in  his 
answer,  as  a  separate  defense,  where  it 
does  not  appear  that  such  examination 
is  necessary  and  material  to  plaintiff's 
own  cause  of  action:  Ernst  v.  Levi,  148 
App.  Div.  280. 

1.  Service  by  mall. — Service  of  an 
order  by  mall  for  the  examination  of  a 
defendant  for  the  purpose  of  enabling 
plaintiff  to  answer,  pursuant  to  an  order 
and  in  compliance  with  |  875  is  good: 
Ely  V.  Perkins,  127  App.  Dlv.  823;  112 
N.  Y.  Supp.  122. 

j.  Special  drcnmstances. — ^Where  a 
party  whose  deposition  is  desired  is  not 
sick  or  is  not  about  to  leave  the  state, 
the  court  must  be  satisfied  that  there 
are  special  circumstances  which  warrant 
an  order  to  take  his  deposition:  Bern- 
stein v.  Solomon,  140  App.  Dlv.  316; 
125  N.  Y.  Supp.  225. 

k.  Subsequent  proceeding. — Books  of 
a  defendant  corporation,  produced 
under  a  subpoena  duces  tecum  in  a  pro- 
ceeding to  examine  euch  corporation  by 
interrogating  its  officers,  cannot  be  used 
to  refresh  the  memory  of  a  witness  in 
a  proceeding  subsequently  instituted  to 
examine  the  former  secretary  of  the 
corporation:  Searle  v.  Halstead  &  Co., 
67  Misc.   560;   124  N.  Y.  Supp.   811, 

I.  Sufficiency. — ^An  application  for  an 
order  to  examine  an  adverse  party  be- 
fore trial,  which  fails  to  show  that  it  is 
the  purpose  of  the  moving  party  to  use 
the  deposition  on  the  trial,  is  fatally 
defective:  Ketcham  v.  Rowland  & 
Shaft o.  Inc.,  71  Misc.  439;  128  N.  Y. 
Supp.  695. 

m.  A  plaintiff,  moving  for  an  examina- 
tion of  the  defendant  before  trial,  com- 
plies with  the  requirements  of  §  872 
providing  that  where  the  action  is  pend- 
ing he  must  show  the  nature  of  the 
action  and  the  substance  of  the  judg- 
ment demanded.  If  he  annexes  the 
pleadings  to  his  moving  affidavit  and 
makes  them  part  thereof:  Continental 
Securities  Co.  v.  Belmont.  147  App. 
Div.  118. 

n.  Affidavits  held  insufficient  to  ob- 
tain an  examination  of  a  party  to  en- 
able plaintiff  to  frame  his  complaint: 
Rappolt  V.  Baring,  139  App.  Dlv.  132; 
123  N.  Y.  Supp.  795. 

o.  Witness. — The  right  to  examine  a 
witness  before  trial  and  the  right  to 
examine  a  party  depend  upon  entirely 
different  grounds;  sub.  5  of  S  872  ap- 
ples only  to  the  examination  of  a  wit- 
ness and  must  be  read  in  connection 
with  S  882:  American  Woolen  Co.  v. 
Altkrug.  139  App.  Div.  671;  124  N.  Y. 
Supp.   203. 


§§  S73,  87G] 
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§  873.    Order  for  examination. 

a.  Assault. — A  defendant,  sued  by  a 
woman  to  recover  damages  for  an  al- 
leged assault,  is  not  entitled  to  examine 
the  plalntifC  before  trial,  where  It  ap- 
pears that  his  object  is  not  to  obtain 
material  testimony  but  to  discover  the 
plaintlfE's  case:  Smyth  v.  Lichtensteln, 
137  App.  Div.  310;  122  N.  Y.  Supp.  73. 

b.  Bill  particiilars. — ^The  physical  ex- 
amination authorized  by  §  873  does  not 
serve  the  purpose  of  a  bill  of  particu- 
lars: Biehayn  v.  New  York  City  Rail- 
way Co.,  123  App.  Div.  652;  108  N.  Y. 
Supp.  66. 

c  Corporation. — An  order  for  the 
examination  of  a  defendant  corporation 
as  an  adverse  party,  through  the  per- 
sonal examination  of  corporation  itself, 
not  one  for  the  examination  of  the  offi- 
cers as  such,  and  is  entirely  distinct 
from  an  examination  of  a  former  officer 
of  such  corporation  as  a  witness  pur- 
suant to  §§  871,  872  and  873:  Searle 
V.  Halstead  &  Co.,  139  App.  Div.  134; 
123  N.  Y.  Supp.  984. 

d.  Dismissal. — ^A  plaintiff  who  per- 
Biats  in  a  refusal  to  submit  to  a  physical 
examination  ordered  by  the  court  will 
not  be  allowed  to  prosecute  the  action, 
and  the  complaint  should  be  ordered 
stricken  out  unleos  the  plaintiff  within 
twenty  days  after  service  of  the  order 


submits  to  an  examination:  Smith  v. 
New  Jersey  &  Hudson  River  R.  &  P. 
Co.,  123  App.  Div.  493;  108  N.  Y.  Supp. 
415. 

e.  Judgei — Although  an  original 
order  for  an  examination  of  a  party  or 
witness  pursuant  to  article  1,  title  3, 
chapter  9  of  the  Code  of  Civil  Procedure 
cannot  be  made  by  the  oonrt,  bnt  only 
by  a  Judge,  yet  when  the  time  for  ex- 
amination expires  by  reason  of  a  stay 
obtained  by  the  parity  to  be  examined, 
a  subsequent  order  setting  a  new  date 
for  the  hearing  may  be  made  by  the 
court;  proceedings  de  novo  before  a 
Judge  are  not  necessary:  Orant  v. 
Greene,  121  App.  Div.  756;  106  N.  Y. 
Supp.  532. 

f.  Physical  examination. — ^Under 
§873  which  provides  for  the  physical  ex- 
amination of  the  plaintiff  in  an  action 
for  personal  injuries,  the  court  may  not 
require  the  defendant's  physician  to 
make  and  file  a  report  of  their  examina- 
tion: Mizak  V.  Carborundum  Co.,  75 
Misc.  205. 

g.  Seduction. — In  an  action  brought 
to  recover  large  damages  for  the  seduc- 
ti<fa  of  plaintiff's  daughter,  the  examina- 
tion generally  of  the  defendant  before 
trial  should  not  be  permitted:  Wessel 
V.  Schwarzler,  No.  1,  144  App.  Div.  587. 


§  874.    Punishment  for  disobeying  order. 

See  §  753,  Judiciary  Law,  Civil  contempts. 


h.  Contempt. — ^The  non-production  of 
books  and  papers  under  order  of  the 
court  in  an  examination  of  the  offlcerd 
of  a  defendant  corporation  before  trial 
without  any  satisfactory  explanation 
therefor  constitutes  a  wilful  contempt 
of  court:  Edison  Elec.  Light  Co.  v.  Tip- 
less  Lamp  Co.,  72  Misc.  116. 

i.  Non-resident. — ^Where  a  non-resi- 
dent plaintiff  neglects  or  refuses  to  obey 
an  order  of  the  court,  served  without 
the  state,  requiring  him  to  attend  and 


be  examined  before  trial,  within  this 
state,  he  cannot  be  punished  for  con- 
tempt, but  all  proceedings  on  his  part 
in  the  action  may  be  stayed:  Wolf  v. 
Union  W.  &  P.  P.  Co.,  148  App.  Div. 
623. 

j.  Stay. — A  stay  of  proceedings  Is  a 
proper  remedy  for  the  enforcement  of 
plaintiff's  duty  to  obey  the  order  for 
his  examination  before  trial:  Balster  v. 
Tribune  Assn.,  69  Misc.  72;  125  N.  Y. 
Supp.  845. 


§  875.    Service  of  order. 

k.  Corporation. — ^Where  a  defendant 
corporation  has  appeared,  the  order  for 
examination  must  be  served  upon  its 
attorney:  Turk  v.  Koehler  &  Co.,  144 
App.  Div.  53. 

1.  Privileged  questions. — ^An  order 
for    the    examination    of    a    defendant 


to  enable  the  plaintiff  to  frame  his 
answer  will  not  be  set  aside  becanae 
the  defendant  would  be  privileged  from 
answering  those  questions.  Inasmuch  as 
his  answers  might  tend  to  incriminate 
him:  Ely  v.  Perkins,  127  App.  Div.  823; 
112  N.  Y.  Supp.  122. 


§  876.    Deposition,  when  and  where  to  be  talcen.    Examination  of 
adverse  party. 

m.  Judge. —  Although      an      original  i  witness  pursuant  to  article   1,  title  3, 
order  for  an  examination  of  a  party  or  |  chapter  9  of  the  Code  of  Civil  Procedure 
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oanncrt  be  made  by  the  court,  but  only 
by  a  judge,  yet  when  the  time  for  ex- 
amination expires  by  reason  of  a  stay 
obtained  by  the  party  to  be  examined, 
a  subsequent  order  setting  a  new  date 
tor  the  hearing  may  be  made  by  the 
oourt;  proceedings  de  novo  before  a 
Judge  are  not  necessary:  Grant  v. 
Greene,  121  App.  Div.  756;  106  N.  T. 
Supp.  632. 


a.  Vacating  order. — ^Where  a  motion 
to  vacate  an  order  for  the  examination 
of  a  defendant  before  trial  has  been  de- 
nied, it  cannot  be  renewed  without 
leave  of  court;  the  fact  that  a  judgment 
for  the  defendant  has  been  ordered 
upon  the  pleadings  but  with  leave  to 
the  plaintiff  to  amend  his  complaint, 
does  not  ipso  facto  vacate  an  order  for 
the  examination  of  defendant:  Childs 
V.  Childs,  No.  2,  144  App.  Div.  168. 


§  880.    Rules  for  examination  of  party  or  expected  party. 


b.  Subscribing. — The  provisions  of 
I  880  in  regard  to  reading  and  sub- 
scribing the  deposition  of  a.  person  ex- 
amined and  also  in  regard  to  filing  the 
same  within  ten  days,  cannot  be  dis- 
regarded; where  the  deposition  of  a 
defendant  taken  in  open  court  fails  to 
show  that  it  was  read  over  to  and  sub- 
scribed by  him  and  certified  by  the  judge 
taking  the  same,  and  the  affidavit  of 
plaintiff  states  that,  through  the  in- 
advertence of  his  attorney,  the  order. 


deposition  and  other  papers,  necessary 
to  be  filed  with  the  clerk  were  omitted 
to  be  so  filed,  plaintiff's  motion  to  be 
allowed  to  obtain  the  certificate  of  the 
judge  before  whom  the  deposition  was 
taken  and  for  an  order  that  the  same 
then  be  filed  nune  pro  tuno  will  be  de- 
nied, and  defendant's  motion  to 
suppress  the  deposition  will  be  granted: 
Lowther  v.  Sullivan,  63  iBilsc.  61;  116 
N.  Y.  Supp.  588. 


§  881 .    When  to  be  read  in  evidence. 

The  deposition,  or  a  certified  copy  thereof,  may  be  read  in  evidence  by 
either  party,  at  the  trial  of,  or  upon  the  assessment  of  damages,  by  writ  of 
inquiry,  or  upon  >a  reference,  or  otherwise,  in  the  'aotion  or  in  any  special 
proceeding  specified  in  tihe  original  affidavit  or  stipulation^  or  in  aoiy  other 
action  or  special  proceeding  tihereafteir  brought  between  the  same  parties,  or 
between  any  parties  claiming  under  them  or  either  of  them,  or,  if  no  action  or 
special  proceeding  is  then  pending,  in  an  action  or  special  proceeding  there- 
after broughl:  between  the  persons  named  in  the  original  affidavit  as  expected 
parties,  or  between  persons  claiming  under  them  or  either  of  them,  includ- 
ing the  case  where  one  of  the  parties  is  the  executor  of  the  will  or  adminLa- 
trator  of  the  estate  of  the  witness  and  is  given  a  cause  of  action  by  reason 
of  section  nineteen  hundred  and  two  of  this  act.  And  except  in  the  cases 
prescribed  to  the  contrary  in  section  eight  hundred  and  eighty-two  of  this 
act,  the  said  deposition,  or  la  certified  copy  thereof,  may  be  read  in  evidence 
by  either  party  to  the  action  or  special  proceeding  in  which  it  is  taken, 
and  ae  betweetn  the  defendant  in  said  action  and  the  legal  representatives 
and  privies  m  interest  and  estate  of  the  plaintiff,  and  as  the  plaintiff  and 
the  legal  representatives  and  privies  in  in'terest  and  estate  of  the  defendant, 
and  as  between  the  legal  representatives  and  privies  in  interest  and  estate 
of  the  defendant;  amd  the  legal  representatives  and  privies  in  interest  and 
estate  of  the  pliainttiff. 

Amended  by  chap.  859  of  1911.     (In  effect  Sept.  1,  1911.) 

Note. — ^The  amendment  by  chap.  859  of  1911  permits  a  deposition  to  be  read 
In  special  prooeedinss  as  well  as  in  actions,  and  also  in  actions  brought  pursuant 
to  §  1902.  ~    I 


ii  882,  887] 
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a.  OroM-«zMBi]ijitloB« — ^Wbere,  after 
a  pMntlfl  haa  read  from  the  deposition 
oi  a  witness  taken  on  defendant's  be* 
half  the  direct  testimony  of  eald  wit- 
ness, it  is  Improper  to  rule  out  the  en- 
tire eross^zajnlnatlon  upon  the  theory 


that  plaintifl  had  made  the  witness  his 
own  and  could  not,  therefore^  crose^ 
examine  him:  Kalkhofl  Co.  ▼.  St.  Nlch. 
Church,  67  Hlsc.  107;  121  N.  T.  Supp. 
713. 


§  882.    Proof  of  witness's  inability  to  attend. 


b.  Right  of  eTaminatton. — ^The  right 
to  examine  a  witness  before  trial  and 
the  right  to  examine  a  party  depend 
upon  entirely  dlflerent  grounds;  sub.  5 
of  fi  872  applies  only  to  the  examination 


of  a  witness  and  must  be  read  in  con- 
nection with  fi  882:  American  Woolen 
Co.  V.  Altkrug,  149  App.  Dlv.  671;  124 
N.  T.  Supp.  203. 


§  885.    Deposition  to  be  used  on  motion. 

Where  a  party  intends  to  make  or  oppose  a  motion  in  a  court  of  record 
and  it  is  necessary  for  him  to  have  the  affidavit  or  deposition  of  a  person 
not  a  party,  to  use  upon  the  motion,  the  court  or  a  judge  authorized  to  make 
an  order  in  the  case  may  in  its  or  his  discretion  make  an  order  appointing 
a  referee  to  take  the  deposition  of  that  person.  The  order  must  he  founded 
upon  proof  hy  affidavit  that  the  applicant  intends  to  make  the  motion,  or 
that  notice  of  a  motion  has  heen  given  which  the  applicant  intends  to  oppose. 
The  affidavit  must  specify  the  nature  of  the  action  and  must  show  that  the 
affidavit  or  deposition  is  necessary  thereon  and  that  such  person  has  refused 
to  make  an  affidavit  of  the  facts  which  the  applicant  verily  believes  are 
within  his  knowledge.  If  the  defendant  has  appeared  in  the  action  and 
the  application  is  made  on  the  part  of  the  plaintiff  at  least  one  day's  notice 
of  such'  application*  must  be  given  to  the  attorney  of  the  defendant,  and  if 
the  application  is  made  on  the  part  of  the  defendant  similar  notice  must 
be  given  to  the  attorney  of  the  plaintiff.  The  person  to  be  examined  may 
be  subpoenaed  fmd  compelled  to  attend  as  upon  the  trial  and  may  be  cross- 
examined  by  the  party  on  whose  attorney  the  notice  has  been  served.  The 
deposition  must  be  taken  by  question  and  answer  and  be  subscribed  by  the 
witness,  and  must  be  delivered  to  the  attorney  for  the  pariy  who  procured 
the  order,  unless  such  order  provides  for  a  different  disposition  thereof. 

Amended  by  chap.  66  of  1909. 


0.  Reference. — fi  1016  was  not  in- 
tended to  authorize  taking  the  deposi- 
tion of  a  party  tor  use  in  opposing  a  mo- 
tion to  vacate  a  supplemental  summons; 
where  it  appeani  that  the  depositions 
are  necessary  to  oppose  a  motion  to  va- 


cate a  supplemental  summons,  an  order 
of  reference  to  take  depositions  under 
I  8S6  should  be  granted:  Johnson  r. 
Wellington  Copper  Bfining  Co.,  68  Misc. 
863;  110  N.  T.  Supp.  1098. 


§  887.    When  commission  to  issue. 


d.  OroBs-ezamlnation. — ^When  a  com- 
mission to  examine  foreign  witnesses  on 
interrogatories  has  been  returned  duly 
ezecufted  pending  an  appeal  from  the 
order  allowing  it,  which  appeal  is  based 


upon  the  ground  thai  the  defendant  be> 
Ing  the  executrix  of  the  decedent  against 
whom  the  claim  waa  presented,  should 
have  been  allowed  to  cross-examine  tbe 
witnesses  orally,  they  being  hoeCile,  the 
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order  should  be  affirmed:  Stapleton  t. 
Ld  Shelle»  124  App.  Div.  333;  109  N. 
Y.  Supp.  41. 

a.  Interrogatories. — ^A  motion  for  a 
commission  to  take  testimony  on  writ- 
ten interrogatories  should  be  denied 
when  it  appears  that  the  testimony 
sought  would  be  Inadmissible  at  the 
trial:  Dwight  v.  Gibb,  No.  1,  145  App. 
Div.  223. 

b.  lilbel. — In  an  action  for  libel,  a 
justification  was  set  up,  and  a  com- 
mission was  Issued  to  take  testimony 
in  another  state,  whose  examination 
was  confined  to  the  character  of  plaintiff 
and  his  sons,  rather  than  to  the  facts 
as  to  the  Justification;  a  motion  to  re- 
turn the  commission  for  a  further  hear- 
ing should  have  been  granted:  Smith 
▼.  Starr  Company,  132  App.  Div.  916; 
116  N.  Y.  Supp.  730. 

c.  Non-residents. — An  open  commis- 
sion to  take  testimony  of  non-resident  I 

§  888.    The  same. 

f.  Disbarment. — A  proceeding  to  dis- 
bar an  attorney  at  law  is  a  special  pro- 
ceeding, dvll  In  character  and  the  court 


witnesses  should  not  be  issued,  where 
the  moving  papers  do  not  specifically 
allege  that  at  the  time  of  the  applica- 
tion the  witnesses  were  not  within  this 
state:  Sullivan  v.  Taintor  Manufacturing 
Co.,  144  App.  Div.  797. 

d.  The  provisions  of  the  Code  with 
respect  to  the  examination  of  parties 
before  trial  apply  to  non-residents  as 
well  as  to  residents,  and  the  party  en- 
titled to  such  examination  is  not  obliged 
to  resort  to  the  other  provisions  of  the 
Code:  Wolf  v.  Union  W.  &  P.  P.  Co., 
148  App.  Div.  623. 

e.  Paternity. — ^A  commission  will  not 
be  issued  to  take  the  testimony  of  wit- 
nesses in  Germany  to  Impeach  the  cor- 
rectness of  the  defterminatlon  of  a  legal 
tribunal  there  by  which  the  paternity 
of  the  petitioner  was  established  more 
than  twenty  years  ago:  Matter  of  Neid- 
nig,  56  Misc.  216,  107  N.  Y.  Supp.  590. 


has  power  to  issue  a  commission  to 
take  testimony:  Matter  of  Spencer,  137 
App.  Div.  330;   122  N.  Y.  Supp.  190. 


§  889.    How  and  upon  what  terms  granted. 


g.  Mandatory.  —  The  provisions  of 
§  889  relating  to  the  taking  of  testimony 
by  commission  are  mandatory,  and,  in 
the  absence  of  bad  faith,  an  application 


for  such  a  commission  should  be 
granted:  Fisher  v.  S.  S.  Traction  Co., 
70  Misc.   529;   127  N.  Y.  Supp.   333. 


§  892.    id.;  to  be  annexed;  directions  for  return. 


h.  Questions. — ^In  settling  interroga- 
tories, the  judge  may  disallow  questions 
not  pertinent  and  may  determine   the 


pertinency  of  questions  proposed:  Irving 
V.  Royal  Exchange  Assurance,  122  App. 
Div.  56;  107  N.  Y.  Supp.  83. 


§  893.    Commission  to  examine  wtiolly  or  partly  upon  oral  questions. 


L  Costs. — The  granting  of  an  open 
commission  under  §  893  or  §  894  should 
be  conditioned  upon  the  payment  of 
costs    and    expenses    of    the    opposing 


party;  amount  of  fees  allowed:  Reed  v. 
Fenn,  138  App.  Div.  417;  122  N.  Y. 
Supp.  938. 


§  894.    When  open  commission  may  issue,  or  deposition  may  be 
talcen. 


j.  Costs. — The  granting  of  an  open 
commission  under  §  893  and  §  894 
should  be  conditioned  upon  the  pay- 
ment of  costs  and  expenses  of  the  op- 
posing party;  amount  of  fees  allowed: 
Heed  v.  Fenn,  138  App.  Div.  417;  122 
N.  Y.  Supp.  938. 


k.  Motion  papers. — An  open  commis- 
sion to  (take  testimony  of  non-resident 
witnesses  should  not  issue,  where  the 
moving  paper  do  not  specifically  allege 
that  at  the  time  of  the  application  the 
witnesses  were  not  within  this  state: 
Sullivan  v.  Taintor  Manufacturing  Co., 
144  App.  Div.  797. 


§  895.    Depositions  where  adverse  party  is  an  infant  or  committee. 

1.   Oral  ejcamiiuitioii. — A  oommlBslon  oral  questions  without  the  consent  of 
to  take  testimony  granted  on  the  appli- 


cation of  the  party  to  be  examined  can- 
not provide  for  an  examination  upon 


the  adverse  party:   Stuart  t.  SpofCord, 
122  App.  Div.  47;  106  N.  Y.  Supp.  908. 


§§  896,  915] 
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§  896.    Notice  of  examination  upon  oral  questions. 


a.  Mandatory. — §  896  is  mandatory 
and  Its  requirementa,  as  to  notice,  etc., 
must  be  complied  with,  and  a  shorter 


notice  is  unauthorized:  Reed  v.  Fenn, 
138  App.  Div.  417;  122  N.  Y.  Supp. 
938. 


§  899.    Before  wtiom  depositions  may  be  taken;  notice  of  taking. 


b.  Commissioner. — The  fact  that  an 
order  for  a  commission  to  take  depo- 
sitions of  witnesses  in  a  foreign  country 
on  written  Interrogatories  and  cross- 
interrogatories  designated  the  Consul 
General  of  th«  United  States  at  Paris, 


France,  as  one  of  the  commissioners  to 
take  the  depositions  without  stating  his 
name,  did  not  make  the  order  invalid: 
Bowen  v.  Havana  Electric  Railway  Co., 
146  App.  Div.  672. 


§  901.    Commission  or  order  to  take  depositions;  how  executed  and 
returned. 


c.  Motion  to  suppress. — ^Where  it  ap- 
pears that  depositions  were  reduced  to 
writing  and  signed  by  certain  witnesses 
as  required  by  S  901,  subd  2,  but  that 
th'^  witnesses  declined  to  deliver  the  de- 
positions to  the  commissioner  unless 
certain  facts  were  stipulated,  a  motion 
to  suppress  the  deposition  made  by  the 
plaintiff  on  the  mere  tedhnical  ground 


that  the  duplicates  were  not  signed 
should  be  denied:  Decauville  Automo- 
bile Company  v.  Metropolitan  Bank,  124 
App.  Div.  478;  108  N.  Y.  Supp.  1027. 
d.  Notice. — §  889  is  mandatory  and 
its  requirements,  as  to  notice,  etc.,  must 
be  complied  with,  and  a  shorter  notice 
is  unauthorized:  Reed  v.  Fenn,  138 
App.  Div.  417;  122  N.  Y.  Supp.  938. 


§910.    When  deposition  may  be  suppressed. 


e.  Interested  witnesses. — -Depositions 
will  not  be  suppressed  because  the  wit- 
nesses were  interested  in  the  subject- 
matter  of  the  action:  Bowen  v.  Havana 
Electric  Railway  Co.,  146  App.  Div. 
672. 

f.  Suppression. — The  refusal  of  a 
witness  examined  on  commission  to  an- 


swer proper  and  material  questions  on 
cross-examination  is  ground  for  the 
suppression  of  the  deposition,  although 
not  so  stated  in  §  910,  and  it  is  proper 
to  make  a  motion  to  that  effect  in  ad- 
vance of  the  trial:  Calhoun  v.  Common- 
wealth Trust  Co.,  124  App.  Div.  633; 
109  N.  Y.  Supp.  77. 


§911.    Deposition,  etc.,  evidence. 


g.  Cross-examination. — ^Where,  after 
a  plaintiff  has  read  from  the  deposition 
of  a  witness  taken  on  defendant's  behalf 
the  direct  testimony  of  said  witness,  it 
is  improper  to  rule  out  the  entire  cross- 


examination  upon  the  theory  that  plain- 
tiff had  made  the  witness  his  own  and 
could  not,  therefore,  cross-examine  him: 
Kalkhoff  Co.  V.  St.  Nicholas  Church,  67 
Misc.   107;    121  N.  Y.  Supp.  713. 


§  913.    Letters  rogatory. 

h.  Motion  to  suppress. — ^Where  it  ap- 
pears that  depositions  were  reduced  to 
writing  and  signed  by  cenlain  witnesses 
as  required  by  f  901,  subd  2,  but  that 
the  witnesses  declined  to  deliver  the  de- 
positions to  the  commissioner  unless 
certain  facts  were  stipulated,  a  motion 


to  suppress  the  deposition  made  by  the 
plaintiff  on  the  mere  technical  ground 
that  the  duplicates  were  not  signed 
should  be  denied:  Decauville  Automo- 
bile Company  v.  Metropolitan  Bank,  124 
App.  Div.  478;   108  N.  Y.  Supp.  1027. 


§  915.    Proceedings  to  obtain  testimony. 

Bee  I  764,  Judiciary  Law,  Proceedings  to  punish  dvil  contempts. 

cation  is  essential  to  bring  the  cause  to 
issue,  the  subpoena  cannot  issue  until 
such  service  has  been  made:  Matter  of 


i.  Subpoena. — ^A  witness  cannot  be 
examined  in  this  state,  in  an  action 
pending  in  another  state,  unless  It  be  at 
issue,  and  where,  under  the  practice  in 
the  other  state,  the  service  of  a  repli- 


Isaacs,  148  App.  Div.  167. 


249 


[§§  921,  931-0 


§  921.   Certain  official  certificates,  evidence. 


a.  Foreign  certificates. —  Certlflcates 
of  clerks  of  courts  of  another  state,  that 
they  had  examined  the  records  covering 
a  certain  period,  and  failed  to  find  any 
declarations  of  defendant's  Intention  to 


become  a  citizen,  are  not  made  com* 
petent  In  this  state  by  |  921;  People  t. 
Bromwlch,  135  App.  Dlv.  67;  119  N.  T. 
Supp.  833;  aff'd  200  N.  Y.  385. 


§  923.    Notary's  certificate,  evidence. 


b.  Diligence. — ^Although  a  defendant 
has  not  made  an  affidavit.  In  pnrsnance 
of  I  923,  he  may  rebut  the  presumption 


of  due  diligence  on  the  part  of  a  notary: 
91egel  y.  Dublnsky,  66  Misc.  681;  107 
N.  Y.  Supp.  678. 


§  931 -a.    Copy  of  designation  of  person  upon  wliom  to  malce  ser- 
vice, as  evidence. 

An  exemplified  copy  of  a  designation  of  a  person  upon  whom  to  make 

service  filed  by  a  foreign  corporation  as  provided  in  section  sixteen  of  the 

general  corporation  law^  accompanied  with  a  certificate  that  it  has  not  been 

revoked,  is  presumptive  evidence  of  the  execution  thereof,  and  conclusive 

evidence  of  the  authority  of  the  officer  executing  it. 

From  Code  Civil  Procedure,  f  432,  subd.  2,  pt    For  remainder  of  section,  see 
Ck>de  Civil  Procedure,  §  432,  and  General  Corporation  Law,  f  16. 

Added  by  cbap.  65  of  1909. 

§  931 -b.    Recital  in  order,  resolution  or  record  of  public  officers, 
board  or  body  presumptive  evidence  of  certain  facts. 

A  recital  in  any  order,  resolution  or  other  record  of  any  proceeding  of  a 

meeting  referred  to  in  section  forty-one  of  the  general  construction  law 

that  such  meeting  had  been  held  or  adjourned  as  provided  in  said  section  or 

that  it  had  been  held  upon  notice  to  the  members,  as  therein  provided,  shall 

be  presumptive  evidence  thereof. 

From  Statutory  Construction  Law,  |  19,  pt    For  remainder  of  section,  see  Gen- 
eral Construction  Law,  §  41. 

Added  by  chap.  65  of  1909. 


§  931 -c.  Extracts  from  books  and  records  of  comptroller's  office  as 
evidence. 

The  state  comptroller  is  hereby  authorized  to  furnish  extracts  from  the 
books  and  records  of  his  office  in  reference  to  any  lot,  piece  or  parcel  of  land, 
certifying  that  such  extract  contains  all  that  is  stated  in  such  book  or  record 
relating  to  such  lot,  piece  or  parcel  of  land,  and  such  certified  extract  may  be 
read  in  evidence  in  all  courts  and  proceedings  with  the  same  effect  as  the 
original  book  or  record. 

Amended  by  chap.  425  of  1909. 
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§  939.    Transcript  from  justice's  docket,  evidence  generally. 


a.  Foreign  Judgment. — In  order  that 
a  transcript  of  a  Judgment  rendered  by 
a  Justice's  court  in  another  state  may 
be  competent  evidence  here,  it  must  be 


duly  transcribed  or  authenticated:  Hale 
V.  Devore,  138  App.  Div.  677;  123  N. 
Y.  Supp.  12. 


§  941  -a.    Proof  of  colonial  statutes. 

A  statute  contained  in  the  compilation  of  the  colonial  statutes  trana- 
mitted  to  the  legislature  by  the  commissioners  of  statutory  revision,  pur- 
suant to  chapter  one  hundred  and  twenty-five  of  the  laws  of  eighteen  hun- 
dred and  ninety-one,  shall  be  evidence  in  any  action  or  proceeding,  and  of 
the  same  force  and  effect  as  though  the  original  wrb  produced,  if  it  appears 
from  such  publication  that  such  statute  was  copied  from  the  original. 

From  L.  1891,  chap.  125,  S  6,  pt.,  as  amended  by  L.  1897,  chap.  403.  S  1. 

Added  by  chap.  65  of  1909. 


§  949.    Id.;  how  authenticated. 

b.  Judgment  of  foreign  conrt. — ^The 
record  of  a  Judgment  rendered  in  an- 
other state  by  a  court  composed  of 
more  than  one  Judge,  authenticated 
only  by  a  certificate  signed  by  a  Judge 
of  the  court,  who  also  certifies  that  he 
is  one  of  the  Judges  with  full  authority 
to  make  the  certificate,  and  from  which 
it  also  appears  that  one  of  the  associate 
Judges  of  the  court  was  present  and 
presided  at  the  trial  of  the  action  in 
which  the  Judgment  sued  upon  in  this 


state  was  obtained,  is  properly  excluded 
as  evidence,  upon  the  ground  that  it 
was  not  sufficiently  and  properly  au* 
thenticated  as  required  by  |  905  of  the 
United  States  Revised  Statutes,  relating 
to  authentication  of  Judgments  in  any 
state  or  territory  to  enable  them  to  be 
proved  or  admitted  in  evidence  in  any 
other  court  within  the  United  States: 
Rich  V.  Cohen,  61  Misc.  148;  114  N.  Y. 
Supp.  672. 


I  952.    Copies  of  records  of  courts  of  foreign  countries;  how 
authenticated. 


0.  Authentication. — §§  952  and  953 
provide  only  for  the  authentication  of 
Judgments  of  foreign  countries,  and 
judgments  of  courts  of  other  states  to 
be  received  In  evidence  muet  be  authen- 


ticated in  the  manner  prescribed  by 
§  905  of  the'  Revised  Statutes  of  the 
United  States:  Van  De venter  v.  Morti- 
mer. 66  Misc.  650;  107  N.  T.  Supp.  564. 


§  953.    Other  proof. 


d.  Authentication. — fif  962  and  953 
provide  only  for  the  authentication  of 
Judgments  of  foreign  countries,  and 
Judgments  of  courts  of  other  states  to 
be  received  in  evidence  must  be  authen- 


ticated In  the  manner  prescribed  by 
fi  906  of  the  Revised  Statutes  of  the 
United  States:  Van  Deventer  v.  Morti- 
mer, 66  Misc.  650;  107  N.  T.  9app.  664. 


§  955.    Public  records  in  New  York  county. 


e.  Records. — ^A  petition  for  letters 
of  administration  and  waivers  of  right 
to  administer,  on  file  In  the  surrogate's 
office  of  New  York  county  for  twenty 
years,   are   admissible  In   evidence   to 


show  the  date  of  the  decedent's  death, 
and  are  presumptive  evidence  thereof: 
Lalor  V.  Tooker,  180  App.  Dlv.  11;  114 
N.  T.  Supp.  403. 
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§  956.    Documents  from  foreign  countries;  how  authenticated. 

A  copy  of  «  patemty  leooid'  or  other  document  remaining  of  record  or  on 
file  in  a  public  office  of  a  foreitgn  oountrj,  certified  according  to  tihe  form 
m  use  in  that  country,  is  evidence  when  authenjticated,  as  follows : 

1.  Bj  the  certificate  under  the  hand  and  official  seal  of  a  commissioner 
appointed  by  the  governor  to  take  the  proof  or  acknowledgment  of  deeds 
in  that  country,  to  the  effect  that  the  patent,  record  or  document  is  of  record 
or  on  file  in  the  public  office,  and  that  the  copy  thereof  is  correct  and  cer- 
tified in  due  form;  and 

2.  By  a  certificate  under  the  hand  and  official  eeal  of  the  secretary  of 
state,  annexed  to  that  of  the  commissioner,  to  the  same  effect  as  prescribed 
by  law  for  the  authentication  of  the  certificate  of  such  a  commissioner,  upon 
a  conveyance  to  be  recorded  within  the  state.  The  certificate  of  the  com- 
missioner, thus  authenticated,  is  presumptive  evidence  that  the  copy  of  the 
patent,  record  or  document  is  certified  according  ^to  the  form  in  use  in  the 
foreign  country;  or 

3.  By  a  certificate  under  the  hand  and  official  seal  of  a  consular  officer 
of  the  United  States  to  the  effect  tliat  the  patent,  record  or  document  is  of 
record  or  on  file  in  the  public  office  and  certified  according  to  the  form  in 
use  in  the  foreign  country,  and  a  copy  of  a  patent,  record  or  other  document 
so  authenticated  is  presumptive  evidence  that  the  same  is  certified  accord- 
ing to  the  form  in  use  in  the  foreign  country. 

Amended  by  chap.  97  of  1912. 

Note. — ^The  amendment  by  chap.  97  of  1912  permits  documents  on  file  to  be 
used  as  evidence  when  authenticated,  and  adds  subd.  3  which  permits  documents 
to  be  authenticated  by  the  certificate  of  a  consular  officer  of  the  United  States. 

§  960.  Evidence,  in  actions  for  injury  to  unoccupied  lands  and  tim- 
ber thereon. 


a.  Title. — ^When  the  only  Issue  in  an 
action  for  trespass  upon  unoccupied 
lands  is  one  of  title,  a  plointifF  preying 
an  unbroken  chain  of  title  back  to  the 
year  1746  Is,  by  virtue  of  the  presuihp- 


tion  raised  by  |  960,  entitled  to  recover 
against  a  defendant  showing  a  chain 
of  title  beginning  In  1828:  Rldgway  v. 
Hawkins,  123  App.  Dlv.  16;  107  N.  T. 
Supp.  416. 


§  961.    Surrogates,  clerics,  etc.,  to  search  files,  and  to  certify,  etc. 

Part  now  f  266,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

I  256.  CLERK  MUST  SBARCH  FILES  UPON  REQUEST  AND  CERTIFY  AS 
TO  RESULT. — ^A  clerk  of  a  court  must,  upon  request,  and  upon  payment  of,  or 
offer  to  pay,  the  fees  allowed  by  law,  or  If  no  fees  are  expressly  allowed  by  law,  the 
tees  at  the  rate  allowed  to  a  county  clerk  for  a  similar  service,  diligently  search 
the  flies,  papers,  records,  and  dockets  in  his  office;  and  either  make  one  or  more 
transcripts  therefrom,  and  certify  to  the  correctness  thereof,  and  to  the  search,  or 
eertify  that  a  document  or  paper,  of  which  the  custody  legally  belongs  to  him, 
can  not  .be  found. 
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Also  incorporated  in  §  161,  subd.  10,  County  Law,  chap.  16  of  1909;  (  66,  Public 
Officers  Law,  chap.  51  of  1909,  and  §  1874,  Penal  Law,  chap.  88  of  1909,  viz.: 

§  161. —  10.  Upon  request,  and  upon  payment  of,  or  offer  to  pay,  the  fees  allowed 
by  law,  diligently  search  the  files,  papers,  records  and  dockets  In  his  office;  and  either 
make  one  or  more  transcripts  therefrom,  and  certify  to  the  correctness  thereof,  and  to 
the  search,  or  certify  that  a  document  or  paper,  of  which  the  custody  legally  belongs 
to  him  cannot  be  found.  This  subdivision  also  applies  to  a  register  of  a  county 
and  to  the  county  of  New  York. 

§  1874.  NEGLECTING  TO  MAKE  TRANSCRIPTS  OR  MAKING  FALSE 
CERTIFIOATES.-— If  a  surrogate,  county  clerk,  register,  clerk  of  a  court,  or  other 
person,  haying  the  custody  of  the  records  or  other  papers  In  a  public  office,  refuses, 
or  unreasonably  neglects  or  delays,  to  make  a  search,  or  to  furnish  a  transcript  or 
certificate  as  prescribed  in  section  two  hundred  and  fifty-five  of  the  judiciary  law, 
section  one  hundred  and  sixty-one  of  the  county  law,  or  section  sixty-six  of  the 
public  officers  law,  or  makes  a  false  certificate,  he  is  guilty  of  a  misdemeanor. 

i  66.  PERSONS  HAVING  CUSTODY  OF  PAPERS  IN  PUBLIC  OFFICES  TO 
SEARCH  FILES  AND  MAKE  TRANSCRIPTS.— A  person,  having  the  custody  of 
the  records  or  other  papers  in  a  public  office  within  the  state,  must  upon  request, 
and  upon  payment  of,  or  offer  to  pay,  the  fees  allowed  by  the  law,  or,  if  no  fees  are 
expressly  allowed  by  law,  fees  at  the  rate  allowed  to  a  county  clerk  for  a  similar 
service,  diligently  search  the  files,  papers,  records,  and  dockets  in  his  office;  and 
either  make  one  or  more  transcripts  therefrom,  and  certify  to  the  correctness  thereof 
and  to  search  or  certify  that  a  document  or  paper  of  which  the  custody  legally 
belongs  to  him,  can  not  be  found. 

Remainder,  §  961,  Code  Civ.  Pro.,  viz.: 

§961.  SURROGATES  TO  SEARCH  FILES  AND  MAKE  CERTIFICATE.— A 
surrogate  must,  upon  request,  and  upon  payment  of,  or  offer  to  pay,  the  fees 
allowed  by  law,  or,  if  no  fees  are  expressly  allowed  by  law,  fees  at  the  rate  allowed 
fo  a  county  clerk  for  a  similar  service,  diligently  search  the  files,  papers,  records, 
and  dockets  in  his  office;  and  either  make  one  or  more  transcripts  therefrom,  and 
certify  to  the  correctness  thereof,  and  to  the  search,  or  certify  that  a  document  or 
paper,  of  which  the  custody  legally  belongs  to  him,  can  not  be  found. 

Amended  by  chaps.  65  and  240  of  1909. 

§  961  -a.    Determining  age  of  child. 

Whenever  in  any  proceeding  or  trial  it  becomes  necessary  to  determine 
the  age  of  a  child^  such  child  may  be  produced  and  exhibited  to  enable  the 
magistrate,  court  or  jury  to  determine  its  age  by  a  personal  inspection;  and 
such  court  or  magistrate  may  direct  an  examination  by  one  or  more  physi- 
cians, whose  opinion  shall  also  be  competent  evidence  upon  the  question  of 
such  age. 

From  L.  1882,  chap.  340,  |  1. 
Added  by  chap.  65  of  1909. 

§  961  -b.  Proof  of  written  instruments  where  there  are  subscribing 
witnesses. 

Except  in  the  case  of  written  instruments  to  the  validity  of  which  a 
subscribing  witness,  or  subscribing  witnesses,  is,  or  are  necessary,  whenever, 
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upon  the  trial  of  any  action,  or  upon  the  hearing  of  any  judicial  proceeding, 
a  written  instrument  is  offered  in  evidence,  to  which  there  is  a  subscribing 
witness,  it  shall  not  be  necessary  to  call  such'  subscribing  witness,  but  such 
instrument  may  be  proved  in  the  same  manner  as  it  might  be  proved  if 
there  were  no  subscribing  witness  thereto. 

From  L.  1883,  chap.  195,  S  1. 
Added  by  chap.  65  of  1909. 

§  961-C.  Proof  of  payments  by  a  municipal  corporation  or  officer 
thereof. 

In  any  action  or  proceeding  now  pending  or  hereafter  to  be  brought  in 
any  of  the  courts  of  this  state,  the  payment  of  any  sum  of  money  by  a 
municipal  corporation,  or  an  officer  thereof,  may  be  proved  by  a  receipt  pur- 
porting upon  its  face  to  be  given  therefor,  and  to  entitle  such  receipt  to  be 
read  in  evidence,  no  further  or  other  proof  shall  be  necessary  than  that  it 
is  produced  from  the  files  of  the  office  of  the  chief  financial  officer  of  such 
municipal  corporation,  or  from  the  files  of  the  office  of  the  person  or  depart- 
ment charged  with  the  duty  of  making  the  payment.  Every  such  receipt  so 
read  in  evidence  shall  be  presumptive  proof  of  the  fact  of  the  payment  to 
the  person  by  or  in  whose  behalf  it  purports  to  be  signed  of  the  sum  of 
money  and  for  the  purpose  therein  expressed.  But  no  such  receipt  shall  be 
entitled  to  be  read  in  evidence  by  virtue  of  the  provisions  of  this  section, 
unless  it  was  given  at  least  six  years  before  the  commencement  of  the  action 
or  proceeding  in  which  it  shall  be  offered  as  evidence.  And  the  date  or  time 
appearing  upon  its  face  shall  be  presumptive  proof  that  it  was  given  at  such 
date  or  time.  Nothing  in  this  section  contained  shall  be  held  to  prevent  any 
party  to  such  an  action  or  proceeding  from  proving  affirmatively  that  the 
payment  so  appearing  to  have  been  made  has  not  in  fact  been  made. 

From  L.  1884,  ch.  376,  §§  1,  2. 

Added  by  chap.  65  of  1909. 

§  961 -d.  Proof  of  instrument  by  submitting  disputed  and  genuine 
handwriting. 

Comparison  of  a  disputed  writing  with  any  writing  proved  to  the  satis- 
faction of  the  court  to  be  the  genuine  handwriting  of  any  person,  claimed 
on  the  trial  to  have  made  or  executed  the  disputed  instrument,  or  writing 
shall  be  permitted  and  submitted  to  the  court  and  jury  in  like  manner. 

From  L.  1880,  chap.  36,  S  1,  as  amended  by  L.  1888,  chap.  555,  S  1. 

Added  by  chap.  65  of  1909. 

§  961-e.  Proof  of  lost  exeoution  or  writ  under  which  sheriff's  sale 
of  real  property  was  made. 

Whenever^  upon  the  trial  of  an  action  it  shall  appear  that  at  least  twenty 
years  theretofore  real  property  has  been  sold  by  a  sheriff  for  enforcement 
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of  the  yalid  lien  thereon  of  a  duly  docketed  judgment,  and  tiiat  a  oertifioate 
of  the  sale  has  been  duly  made  by  the  sheriff  and  filed,  and  that  a  convey- 
anoe  in  oompletion  of  the  purchase  has  been  earaeuted  and  recorded,  bat 
that  the  execution  or  writ  by  virtue  of  which  the  sale  has  so  been  made 
can  not  be  found  in  the  office  of  the  clerk  with,  whom  tiie  same  should  have 
been  filed,  then  and  in  such  case  the  recital  of  or  reference  to  sudi  execu- 
tion or  writ  contained  in  the  said  certificate,  or  in  the  said  conveyance,  or 
in  the  record  thereof  shall  be  prima  facie  evidence  of  the  said  execution  or 
writ  and  of  the  issue  of  the  same  as  against  any  party  whose  claim  of  title 
is  not  shown  to  have  been  accompanied  or  supported  by  peaceable  possession 
of  the  premises  in  controversy  for  at  least  three  years  immediately  pre- 
ceding the  commencement  of  the  action. 

From  L.  1890,  chap.  158,  f  1. 
Added  by  chap.  65  of  1909. 


§  961  -f .    Evidence  of  weather  conditions. 

Any  record  of  the  observations  in  regard  to  the  condition  of  the  weather, 
or  in  r^ard  to  the  amount  and  conditions  of  the  precipitation,  taken  under 
the  direction  of  the  New  York  state  weather  bureau,  or  any  copy  thereof, 
when  certified  in  the  form  of  and  pursuant  to  law  by  the  officer  in  charge 
theileof  at  the  place  where  such  record  is  duly  filed,  that  the  same  is  a  true 
copy  of  such  record,  may  be  read  in  evidence  in  any  court  of  this  state,  and 
shall  be  prima  facie  evidence  of  the  facts  and  circumstances  therein  stated. 

From  Li.  1897,  chap.  622,  |  1. 
Added  by  chap.  65  of  1909. 


§  963.    Issues  defined;  different  Icinds  of  issues. 


a.  Recovery. — ^Where  a  complaint 
states  two  causes  of  action,  one  based 
upon  a  contract  alleged  to  have  been 
performed,  and  the  other  upon  a  quan- 
tum meruit  for  the  value  of  the  same 
material  and  servlcee  furnished,  and  no 


evidence  is  given  as  to  the  value  of  the 
materials  and  services,  and  recovery 
must  be  on  Uie  first  oause  of  action: 
Rubin  V.  OablerOo.,  127  App.  Div.  276; 
111  N.  Y.  Supp.  124. 


§  966.    issues  to  be  judicially  examined  by  a  trial. 


b.  Single  issue. — There  is  no  pro- 
vision of  law  permitting  parties  to  stip- 
ulate for  the  trial  of  a  single  Issue  to 
the  exclusion  of  the  other  issues  in  a 


case,  except  in  certain  instances  by  de- 
murrer: Hygienic  Ice  &  Refrigerator 
Co.  V.  Franey,  142  App.  Div.  143;  127 
N.  T.  Supp.  30. 


§  966.    Order  of  trial,  where  issues  of  law  and  of  fact  arise  in  the 
sante  action. 


c.  Equitable  issue. — ^Where,  in  an- 
tswering  the  complaint  in  an  action  on  a 
promissory  note,  the  defendant,  among 
other    things,    sets    up    an    e(|uitable 


counterclaim,  the  equitable  issues  may 
be  sent  to  special  term  for  trial:  Hub- 
bard t.  Heinse,  145  App.  Div.  828. 
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§  968.    What  issues  of  fact  are  triable  by  a  jury. 


a.  Bridge. — ^The  question  as  to 
whether  the  backing  off  an  unguarded 
bridge  approach  could  have  been  reason- 
ably apprehended  is  not  one  of  law,  but 
should  be  left  to  the  jury:  Wallace  v. 
Town  of  New  Albion,  121  App.  Div.  66; 
105  N.  Y.  Supp.  524;  aff'd  192  N.  Y.  18 

b.  Car. — ^Whether  or  not  a  car  was 
negligently  started  so  as  to  cause  plain- 
tiff's injuries  is  a  question  for  the  jury: 
Sheppard  v.  New  York  City  Railway 
Co.,  56  Misc.  639;  107  N.  Y.  Supp.  553. 

c.  Charge. — Where  the  complaint,  in 
an  action  for  personal  injuries,  was 
drawn  upon  the  theory  of  negligence 
and  the  trial  proceeded  upon  that 
theory,  it  is  error  for  the  court  to 
charge  that  the  defective  sidewalk  con- 
stituted a  public  nuisance,  and  leave  to 
the  jury  the  question  as  to  whether  de- 
fendant caused  the  defect:  Furst  v. 
Zucker,  125  App.  Div.  591;  110  N.  Y. 
Supp.  63. 

d.  Contract. — A  contract  of  "sale  or 
return,"  whereby  a  vendee  may  return 
the  goods  purchased,  if  not  as  repre- 
sented, within  a  specified  time,  or, 
within  a  reasonable  time,  the  sale  to  be 
absolute  if  the  goods  are  not  returned, 
is  a  valid  and  enforceable  agreement; 
but  if  no  time  within  which  the  goods 
may  be  returned  is  fixed  by  the  con- 
tract, the  question  whether  they  were 
returned  within  a  reasonable  time  is  a 
question  for  the  jury:  Qreacan  v. 
Poehlman,  191  N.  Y.  493;  rev'g  118 
App.  Div.  910. 

e.  The  questions  as  to  whether  a 
salesman  had  authority  to  modify  a  con- 
tract and  whether  in  the  absence  of 
authority  the  plaintiffs  had  not  ratified 
the  modification  are  for  the  jury:  Liili- 
enthal  v.  German  American  Brewing 
Co.,  121  App.  Div.  628;  106  N.  Y.  Supp. 
402. 

f.  Damages — ^Where  damages  are  un- 
liquidated, and  when  the  jury  hands 
down  a  sealed  verdict  for  the  plaintiff 
without  naming  any  amount,  the  court, 
after  the  discharge  of  the  jury  cannot 
insert  any  certain  sum:  Amory  ▼.  Wash- 
ington Steamboat  Co.,  120  App.  Div. 
818;  106  N.  Y.  Supp.  999. 

g.  Bzploslon. — ^Whether  a  plumber's 
helper,  who  was  injured  by  an  explosion 
eanfied  by  the  union  of  muriatic  acid 
and  zinc  in  a  corked  bottle,  should  have 
been  put  on  his  guard  by  the  efferves- 
enoe,  presents  not  a  question  of  law,  but 
one  of  feet  for  the  jury:  Buckley  v. 
Garden  City  Co.,  127  App.  Div.  52;  111 
N.  Y.  Supp.  28. 

h.  Fact. — ^The  rule,  that  so  long  as  a 
qnestion  of  facts  exists  it  is  for  the  jury 
and  not  for  the  court,  obtains  in  an 
action  to  determine  the  validity  of  a| 


will:    Scott   V.   Barker,    129    App.   Div. 
241;  113  N.  Y.  Supp.  695. 

i.  Identity. — It  is  error  to  submit 
the  question  of  defendant's  identity  to 
the  jury,  where  he  is  served  and  appears 
without  objection,  and  signed  the  notes 
upon  which  the  original  judgment  was 
obtained,  as  Edward  L.  Laing,  though 
his  name  was  Edgar  L.  Laing:  Morison 
V.  Laing,  132  App.  Div.  689;  117  N.  Y. 
Supp.  416. 

j.  Infant. — In  an  action  by  an  infant 
six  years  of  age,  who  was  injured  by 
the  defendant's  truck,  when  her  parents 
have  testified  that  they  had  instructed 
her  and  observed  her  conduct  while 
playing  on  the  street,  it  is  for  the  jury 
to  say  whether  the  infant  were  aui  juris 
or  non  8ui  juris,  although  the  plaintiff 
was  not  called  as  a  witness  or  seen  by 
the  jury:  Pittel  v.  Burkhard,  121  App. 
Div.   571;    106  N.  Y.  Supp.  245. 

k.  Jury  trial. — ^A  plaintiff  who  has 
brought  a  suit  in  equity  to  set  aside  the 
award  of  an  arbitrator  and  who  failed 
to  comply  with  rule  31  in  moving  with- 
in ten  days  after  issue  to  have  issues  on 
defendant's  counterclaim  asking  eject- 
ment settled  for  trial  by  jury,  should 
not  be  granted  a  jury  trial:  Ettlinger  v. 
Trustees  of  Sailors'  Snug  Harbor,  122 
App.  Div.  681;  107  N.  Y.  Supp.  779. 

1.  In  an  action  to  recover  a 
debt,  the  plaintiff  alleged  that  he 
had  accepted  notes  from  the  defend- 
ant on  the  debt,  which  had  never  been 
paid,  and  that  he  had  given  defendant 
a  receipt  in  full;  he  asked  to  have  the 
receipt  vacated,  annulled  and  rescinded, 
and  demanded  judgment  for  the  debt; 
held,  that  the  allegations  with  regard 
to  the  receipt  do  not  constitute  this  an 
equitable  action,  and  defendant  has  a 
right  to  a  jury  trial:  Ross  v.  McCaldin, 
195  N.  Y.  210;  reversing  123  App.  Div. 
13;  107  N.  Y.  Supp.  381. 

m.  Ubel. — In  actions  for  slander  or 
libel  the  amount  of  damages  is  pecu- 
liarly within  the  province  of  the  jury: 
Amory  v.  Vreeland,  125  App.  Div.  850; 
110  N.  Y.  Supp.  859. 

n.  It  is  for  the  jury  to  say 
whether  a  communication  said  to  be 
libelous  is  privileged  if  the  facts  upon 
which  the  privilege  is  based  be  in  dis- 
pute: Miodownick  v.  Fischman,  134 
App.  Div.  246;   118  N.  Y.  Supp.  870. 

o.  Lien. — ^Where  a  complaint  to  fore- 
close mechanic's  lien  fails  to  allege  that 
no  other  action  or  proceeding  had  been 
brought,  but  does  state  a  cause  of  ac- 
tion for  work,  labor  and  services  so  that 
a  money  judgment  could  be  had,  the 
defendant  is  entitled  to  jury  trial,  and 
it  is  error  to  continue  the  case  as  one 
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in  equity:   Schwartz  y.  Klar,  144  App. 
Div.  37. 

a.  Marriage. — ^Where  the  only  Issae 
in  an  action  for  divorce  Is  the  marriage 
of  the  parties,  there  is  no  authority  for 
Its  submission  to  a  Jury:  Wood  v.  Piatt, 
57  Misc.  140;   180  N.  Y.  Supp.  948. 

b.  Negligence. — In  a  negligence 
action  it  Is  a  question  for  the  jury 
whether,  in  view  of  the  attention  plain- 
tiff had  necessarily  to  give  to  his  work 
and  his  instructions  to  depend  on  the 
foreman  for  warning  as  to  the  approach 
of  trains  he  shoiAd  have  been  constantly 
on  the  look-out;  and  where  he  had 
stepped  clear  of  the  track,  and  a  fellow 
workman  holding  an  Iron  bar  was 
struck  by  a  train,  and  plaintiff  simul- 
taneously received  a  blow,  it  Is  for  the 
Jury  whether  he  was  struck  either  by 
the  body  of  the  workman  or  the  iron 
bar:  Inglese  v.  New  York,  New  Haven 
&  Hartford  R.  R.  Co.,  133  App.  Div. 
198;  117  N.  Y.  Supp.  392. 

c.  Note. — ^Whether  a  guarantor  de- 
livered an  Instrument  to  a  fellow 
guarantor  with  an  intent  to  create  lia- 
bility, and  whether  a  second  note  given 
in  extension  of  the  note  guaranteed  was 
taken  in  full  payment  of  the  first  note, 
are  questions  of  fact  for  the  Jury:  Spier 
V.  McNaught.  121  App.  Div.  330;  105 
N.  Y.  Supp.  1060. 

d.  One  Judgment. — In  an  action  at 
law  there  can  be  but  one  Judgment,  and 
that  Judgment  can  only  be  entered  after 
all  the  issues  are  disposed  of,  and  the 
court  is  without  power  to  refer  a  part 
of  the  issues  to  be  tried  by  a  referee 
and  reserve  the  others  to  be  tried  by  a 


Jury:   Olaffy  v.   Madison   Avenue   Ck>., 
124  App.  Div.  774;  109  N.  Y.  Supp.  1. 

e.  Pleadings. — ^The  trial  court  in  its 
discretion  may  restrict  cross  examina- 
tion within  reasonable  limits;  so,  too, 
the  court  in  its  sound  discretion  may 
allow  the  pleadings  to  be  taken  by  the 
Jurors  to  be  used  in  their  deliberations: 
Raynolds  v.  Vlnier,  125  App.  Div.  18; 
109  N.  Y.  Supp.  298. 

f.  Second  trial. — A  plaintiff  in  the 
municipal  court  of  the  city  of  New 
York  is  entitled  to  a  Jury  on  the  grant- 
ing of  a  new  trial,  although  he  waived 
that  right  on  a  former  trial:  Asbesto- 
11th  Man.  Co.  v.  Howland,  143  App. 
Div.  418;  128  N.  Y.  Supp.  173. 

f^.  Separate  trials. — ^Where,  in  an  ac- 
tion at  law,  the  defendant  as  a  second 
separate  defense  and  by  way  of  counter^ 
claim  sets  up  an  equitable  cause  of  ac- 
tion which,  if  established,  would  entitle 
him  to  an  affirmative  Judgment  appro- 
priate only  to  a  suit  in  equity,  the 
proper  practice  is  to  move  for  an  order 
directing  separate  trials  of  the  separate 
issues  in  the  appropriate  forum  and  the 
order  of  trial  thereof:  Goss  v.  G-oss  ft 
Co.,  126  App.  Div.  748;  111  N.  Y.  Supp. 
115. 

h.  Witness. — ^The  right  of  a  jury  t 
disregard  wholly  the  testimony  of  a 
witness  exists  only  when  they  find  that 
he  has  intentionally  disregarded  the 
truth  in  testifying  to  material  facts: 
Tucker  v.  Dudley,  127  App.  Div.  403; 
111  N.  Y.  Supp.  700. 

i.  Whether  or  not  certain  articles 
sold  were  damaged  and  not  according 
to  sample  is  a  question  of  fact:  Lekas  v. 
Schwartz,  56  Misc.  594;  107  N.  Y.  Supp. 
146. 
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j.  After  amendment. —  Where  a  de- 
fendant does  not  raise  the  objection 
that  there  is  a  variance  between  the 
pleading  and  proof  until  the  evi- 
dence is  closed,  and  he  has  not  been 
misled  as  to  the  nature  of  the  plaintiff's 
claim  and  has  given  e'ddence  to 
meet  it,  the  court  may  grant  an  amend- 
ment to  conform  to  the  proof;  but  hav- 
ing granted  the  amendment  and  also 
having  allowed  the  defendant  to  amend 
so  as  to  plead  the  Statute  of  Frauds, 
it  is  error  to  dismiss  the  complaint  upon 
the  merits:  Leslie  v.  Qrover,  132  App. 
Div.  448;  116  N.  Y.  Supp.  868. 

k.  Architect. — In  an  action  by  an 
architect  to  recover  under  a  contract 
which  entitled  him  to  a  percentage  on 
the  cost  of  a  building  a  nonsuit  should 
be  granted  on  failure  to  show  the  actual 
cost  of  the  building:  Israels  v.  Mac- 
donald,  123  App.  Div.  63;  107  N.  Y. 
Supp.  826. 


I.  Bridge. — The  question  as  to 
whether  the  backing  off  an  unguarded 
bridge  approach  could  have  been  reason- 
ably apprehended  is  not  one  of  law,  but 
should  be  left  to  the  Jury:  Wallace  ▼. 
Town  of  Albion,  121  App.  Div.  66;  106 
N.  Y.  Supp.  524;  afl'd  192  N.  Y.  18. 

m.  Brokers. — In  an  action  by  several 
land  brokers  for  commissions,  a  non- 
suit as  against  all  is  not  warranted 
merely  because  some  of  the  parties 
plaintiff  fafled  to  prove  their  employ- 
ment by  the  defendant;  where  some  of 
the  plialntlff's  prove  their  case,  a  gen- 
eral motion  to  dismiss  should  be  denied: 
Wolverton  v.  Rogers,  123  App.  Div.  45; 
107  N.  Y.  Supp.  883. 

n.  Calendar — ^A  complaint  that  states 
a  cause  of  action,  legal  or  equitable,  can- 
not be  dismissed  on  Its  face  because 
placed  on  the  wrong  calendar:  Ross  ▼. 
McCaldin,  123  App.  Div.  13;  107  N.  Y. 
Supp.  381. 
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a.  Charge. — ^Where  the  complaint  in 
an  action  lk>r  personal  injuries  was 
drawn  upon  the  theory  of  negligence  and 
the  trial  proceeded  upon  that  theory,  it 
is  error  for  the  court  to  charge  that  the 
defective  sidewalk  constituted  a  public 
nuisance,  and  leave  to  the  jury  the  ques- 
tion as  to  whether  defendant  caused  the 
defect:  Furst  v.  Zucker,  125  App.  Div. 
591;  110  N.  Y.  Supp.  63. 

b.  Oommissions. —  Where  a  broker 
suing  for  commissions  has  given  evi- 
dence that  the  officers  of  the  corpora- 
tion, acting  in  its  name,  employed  him 
to  And  a  purchaser  for  all  of  its  tangible 
property  and  that  the  property  was 
actually  sold  to  a  customer  procured 
by  him,  the  burden  is  upon  the  defend- 
ant to  show  that  its  officers  had  no  au- 
thority to  employ  the  plaintiff  and  that 
the  act  of  the  officers  was  not  ratified 
and  a  dismissal  of  the  complaint  is 
error:  Lyon  v.  West  Side  Transfer  Co., 
132  App.  Div.  777;  117  N.  Y.  Supp. 
648. 

c.  Constmction — ^Where  a  defendant 
moves  at  trial  to  dismiss  the  complaint 
on  the  ground  that  it  fails  to  state  a 
cause  of  action,  the  allegations  must  be 
taken  as  true,  the  same  as  upon  de- 
murrer: Staigler  v.  Klitz,  129  App.  Div. 
703;  114  N.  Y.  Supp.  486. 

d.  Contract. — Although  an  action  for 
an  alleged  breach  of  promise  to  pay  over 
moneys  when  received  is  prematurely 
brought,  yet  the  complaint  should  not 
be  dismissed  upon  the  merits:  Anderson 
V.  Rosenberg,  121  App.  Div.  424;  106 
N.  Y.  Supp.  171. 

e.  Costs. — In  an  action  to  replevy 
goods  sold  under  a  conditional  contract 
It  is  error  to  direct  a  verdict  for  the 
plaintiff  when  the  buyer  gives  proof 
that  his  tender  of  payment  was  refused 
by  the  seller  who  insisted  upon  retaking 
the  property;  the  direction  of  a  verdict 
for  the  pl-aintiff  is  also  erroneous  where 
defendant  tenders  the  balance  due  at 
the  trial  but  refuses  to  pay  costs  as  the 
plaintiff  was  not  justified  in  bringing  re- 
plevin, and  hence  not  entitled  to  costs: 
Kindelberger  v.  Kunow,  122  App.  Div. 
158;  106  N.  Y.  Supp.  597. 

f.  Defense. — In  an  action  for  breach 
of  a  contract  by  a  common  carrier  to 
transport  goods  a  defense  is  not  avail- 
able that  plaintiff  failed  to  present  his 
claim  in  writing  within  thirty  days  un- 
less the  same  is  pleaded  and  is  not  avail- 
able on  appeal  if  not  embodied  in  the 
motion  for  a  nonsuit:  Richardson  v. 
New  York  Central  &  H.  R.  R.  R.  Co.,  122 
App.  Div.  120;  106  N.  Y.  Supp.  702. 

g.  Direct  verdict. — It  is  irregular  to 
direct  a  verdict  after  the  dismissal  of 
the  jury  and  the  close  of  the  term  at 
which  the  case  was  tried,  but  where 
both  parties  agreed  thereto,  and  plain- 
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tiff  is  entitled  to  recover  either  the  full 
amount  or  nothing,  the  verdict  will  not 
be  disturbed:  Secor  v.  Ardsley  Ice  Co., 
133  App.  Div.  136;  117  N.  Y.  Supp.  414. 
h.  In  an  action  against  co-defendants* 
respective  owners  of  boats  which 
collided,  whereby  plaintiff's  intestate 
was  killed,  the  captains  of  both  boats 
testified  their  boats  were  going  back- 
wards at  the  time,  one  or  the  other 
version  must  be  untrue,  and  the  court 
was  not  justified  in  dismissing  the  com* 
plaint  as  to  either  defendant  on  a  spe- 
cial finding  that  neitSier  defendant  was 
guilty,  but  should  have  instructed  the 
jury  to  render  a  general  verdict,  or 
should  have  directed  verdict  for  the 
party  entitled  thereto:  Carlin  v.  New 
York,  New  Haven  &  Hartford  R.  R. 
Co.,  135  App.  Div.  876;  120  N.  Y.  Supp. 
261. 

i.  Dismissal. — When  there  is  a  clear 
conflict  of  evidence  as  to  whether  a  de- 
fendant negligenUy  directed  certain  acts, 
the  court  on  motion  to  set  aside  a  ver- 
dict on  the  grounds  specified  in  §  999  has 
no  authority  to  dismiss  the  complaint  on 
a  reserved  motion  for  a  nonsuit:  Powers 
V.  Miller,  123  App.  Div.  396;  107  N.  Y. 
Supp.  960. 

j.  Where  it  did  not  appear  when  a 
certain  note  in  suit  was  lost  and  the 
complaint  was  dismissed  at  the  opening 
of  the  trial,  and  before  plaintiff  had  an 
opportunity  to  furnish  a  bond  under 
5  1917,  a  contention  that  the  complaint 
was  properly  dismissed  is  without  merit- 
Church  V.  Stevens,  56  Misc.  572;  107  N.  Y. 
Supp.  310. 

k.  In  an  action  by  a  plumber  for 
breach  of  a  contract  under  which  he 
agreed  to  do  work  and  furnish  materials, 
where,  at  the  close  of  the  case,  it  was 
evident  the  plaintiff  had  failed  to  sus- 
tain by  evidence  the  allegations  of  his 
complaint,  the  court  should  have  dis- 
missed the  complaint;  and  it  was  error 
to  direct  a  verdict  for  the  defendant: 
Rothenberg  v.  Rosenberg,  57  Misc.  653: 
108  N.  Y.  Supp.  678. 

1.  On  appeal  from  a  dismissal  of  the 
complaint  at  the  close  of  the  plaintiff's 
case,  the  latter  is  entitled  to  the  most 
favorable  interpretation  of  the  evidence: 
Constantine  Manufacturing  Co.  v.  Rey- 
nolds, 123  App.  Div.  555;  108  N.  Y.  Supp. 
36. 

m.  Equitable  defense. — An  equitable 
defense  does  not  change  a  legal  action 
into  one  in  equity:  N.  Y.  &  B'klyn 
Brewing  Co.  v.  Angel o,  144  App.  Div. 
655. 

n.  Evidence. — ^Where  in  an  action  by 
a  passenger  for  injuries  caused  by  the 
negligence  of  the  railroad  company,  on 
whose  car  he  was,  the  plaintiff's  story, 
although  improbable,  is  not  incredible 
as  a  matter  of  law,  it  is  error  to  grant 
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a  nonsuit  at  the  close  of  his  case:  John- 
son v.  Brooklyn  Heights  Railroad  Co., 
133  App.  Div.  252;  117  N.  T.  Supp.  860. 

a.  Where  in  an  action  at  law  each 
party  moves  for  the  direction  of  a  ver- 
dict in  its  favor  and  neither  asks  to  go 
to  the  Jury,  hut  the  court  denieif  the 
motions  and  suhmlts  to  the  jury  the 
disputed  questions  of  fact,  the  court  is 
hound  by  the  verdict  to  the  same  ex- 
tent as  by  a  verdict  on  any  issues  in  an 
action  at  law:  N.  Y.  Bxch.  Bank  v. 
Twelfth  Ward  Bank,  62  Misc.  69;  116 
N.  T.  Supp.  998; 

b.  Where  at  the  close  of  the  evi- 
dence plaintiff  moves  for  the  direction 
of  a  verdict  and  the  defendant  renews 
a  motion  for  a  nonsuit,  the  facts  may 
he  determined  by  the  trial  judge,  for 
the  defendant's  motion  is  equivalent  to 
a  request  for  the  direction  of  a  verdict 
in  his  favor:  Sheldon  v.  Qeorge,  132 
App.  Div.  470;  116  N.  T.  Supp.  969. 

c.  Where  both  parties  move  for  the 
direction  of  a  verdict,  and  the  court 
announces  it  will  direct  a  verdict  for 
one  of  them,  there  is  yet  no  final  de- 
cision, and  either  party  may  withdraw 
such  motion  and  ask  to  go  to  the  jury 
on  specific  questions,  if  such  application 
is  made  before  the  verdict  is  actually 
rendered  at  the  direction  of  the  court, 
under  euch  circumstances  a  party  is  not 
entitled  to  go  to  the  jury  on  all  ques- 
tions of  fact,  but  only  those  which  he 
points  out  before  the  rendition  of  the 
verdict:  Maxwell  v.  Martin,  130  App. 
Div.  80;  114  N.  Y.  Supp.  349. 

d.  Findings. — Although  the  court 
may  find  facts  when  both  parties  move 
for  the  direction  of  a  verdict,  the  court 
may  not  find  facts  without  evidence  or 
contrary  to  the  evidence:  Helntz  v.  Con- 
tinental Casualty  Co.,  121  App.  Div.  76; 
105  N.  Y.  Supp.  519. 

e.  Foreign  corporations. — ^Where,  in 
an  action  by  a  foreign  corporation,  upon 
contract,  the  plaintiff's  allegation  that  it 
had  obtained  from  the  secretary  of  state 
a  certificate  of  compliance  with  the  re- 
quirements of  law  to  authorize  it  to  do 
business  in  this  state  is  denied  and  is 
not  established  by  proof  at  the  trial,  the 
defendants  are  entitled  to  a  dismissal  of 
the  complaint:  Pittsburg  Plate  Glass  Co. 
V.  Ravitch,  58  Misc.  191;  108  N.  Y.  Supp. 
1103. 

f.  Negligence — In  an  action  of  negli- 
gence for  the  collision  between  a  surface 
car  and  a  wagon  nonsuit  held  erroneous: 
Geoghegan  v.  Union  Railway  Co.,  122 
App.  Div.  646;  107  N.  Y.  Supp.  503. 

g.  No  evidence. — In  a  case  triable  by 
a  jury  the  court  can  nonsuit  only  where 
there  Is  no  evidence  which,  if  believed, 
will  in  law  sustain  a  verdict;  If  there 
are  grounds  for  opposite  Inferences  and 
conclusions  the  case  is  for  the  jury,  not- 


withstanding the  conviction:  Hallett  v. 
Liebmann's  Sons  Brewing  Co.,  129  App. 
Div.  617;  114  N.  Y.  Supp.  232. 

h.  Nonsuit. — ^The  denial  of  defend- 
ant's motion  for  a  nonsuit  at  the  close  of 
plaintiff's  case  is  not  error  for  which  a 
judgment  for  plaintiff  should  be  reversed 
where  a  like  motion  at  the  close  of  the 
whole  case  is  properly  denied:  Van  Allen 
V.  Shulenburgh,  58  Misc.  136;  110  N.  T. 
Supp.  464. 

i.  Where  defendant,  at  the 
close  of  the  plaintiff's  case,  moves 
for  a  nonsuit  only  on  the  ground  that 
the  plaintiff  has  not  made  out  a  cause 
of  action  it  is  error  to  dismiss  the  com- 
plaint upon  the  merits:  Hyman  v.  New 
York  Mortgage  ft  Security  Co.,  128  App. 
Div.  254;  112  N.  Y.  Supp.  669. 

j.  Where  a  trial  judge  erroneously 
denies  a  nonsuit  and  a  motion  for  the 
direction  of  a  verdict  for  the  defendant, 
and  sends  the  case  to  the  jury,  he  can- 
not, after  a  verdict  for  the  plaintiff, 
dismiss  on  the  merits,  but  can  only 
set  aside  the  verdict  and  order  a  new 
trial:  Brown  v.  Grossman,  128  App. 
Div.  496;  112  N.  Y.  Supp.  827. 

k  On  a  motion  for  a  nonsuit  on  the 
plaintiff's  opening,  the  allegations  of  the 
complaint  must  be  deemed  to  be  true, 
but  other  matters  alleged  in  the  answer 
cannot  be  taken  as  admitted;  where  the 
allegations  of  the  complaint  constitute 
a  cause  of  action  a  dismissal  is  error: 
Wanamaker  v.  Butler  Manufacturing 
Co.,    136   App.   Div.    265. 

1.  Question  of  law. — ^Where  neither 
party  asks  to  go  to  the  jury  upon  any 
question  of  fact,  the  court  is  authorized 
to  determine  the  case  as  one  of  law, 
upon  the  facts  in  evidence,  and  if  there 
is  any  evidence  to  sustain  the  determin- 
ation made,  it  is  conclusive  upon  the 
parties:  Mullen  v.  Qulnlan  ft  Co.,  195 
N.  Y.  109;  aff'g  124  App.  Div.  916. 

m.  Remedy  at  law. — ^Where  a  plain- 
tiff frames  her  complaint  in  equity  and 
Insists  on  trying  the  cause  as  one  in 
equity  in  spite  of  the  defendant's  ob- 
jection that  she  had  an  adequate  rem- 
edy at  law,  she  cannot  contend  on  ap- 
peal that  she  was  entitled  to  recover 
upon  the  theory  that  she  had  alleged 
and  proved  a  cause  of  action  at  law: 
Simon  v.  Burgess,  146  App.  Div.  37. 

n.  Separate  defendants. —  Where  the 
defendants  appeared  by  different  at- 
torneys, who  took  part  in  the  trial,  and 
their  answers  were  separate  and  sepa- 
rate motions  were  made  by  their  counsel 
to  dismiss  the  complaint,  costs  should 
be  allowed  to  each  of  them  upon  a  judg- 
ment in  their  favor:  Jacobs  v.  Feinstein, 
133  App.  Div.  416;  117  N.  Y.  Supp.  823. 

0.  A  request  to  go  to  the  jury  on  a 
question  of  fact  is  in  time,  where  a 
motion   to   direct   a   verdict   has   been 
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made,  but  verdict  has  not  been  entered: 
Strohm  ▼.  Toellner,  61  Misc.  66;  112 
N.  Y.  Snpp.  1063. 

a.  Separate  trials. — ^Where,  in  an  ao- 
tlon  at  law,  the  defendant  as  a  second 
separate  defense  and  by  way  of  oounter- 
dalm  sets  up  an  equitable  cause  of  ac- 
tion which,  if  established,  would  entitle 
liim  to  an  afflrmatiTe  judgment  appro- 
priate only  to  a  suit  in  equity,  the  proper 
practice  is  to  move  for  an  order  directing 
separate  trials  of  the  separate  issues  in 
the  appropriate  form  and  the  order  of 
trial  thereof:  Gk>S8  v.  Goss  &  Co.,  126  App. 
Div.  748;  117  N.  Y.  Supp.  115. 

b.  Specific  performance. — A  suit  for 
specific  performance  of  a  written  con- 
tract should  not  be  dismissed  upon  the 
ground    that    the    description    of    the 


lands  is  indefinite,  where  they  are  stated 
to  be  a  "  place  at  Moriches,  on  the  north 
side  of  old  County  Road,  being 
about  twenty-fiye  acres,  including  build* 
ings;  "  neither  should  such  suit  be  dis- 
missed because  a  provision  requiring 
the  vendor  to  accept  a  purchase-money 
mortgage  does  not  state  the  terms  of 
the  mortgage:  Morrison  ▼.  Brenmohl, 
137  App.  Div.  4;  122  N.  Y.  Supp.  81. 

c.  Verdict. — ^Although  a  buyer  en- 
titled to  recover  the  full  value  of  his  con- 
tract has  been  charged  with  the  value  of 
goods  returned,  it  is  no  reason  for  setting 
aside  a  verdict  in  his  favor,  for  the  error 
is  not  prejudicial  to  the  defendant:  Tomp- 
kins V.  Lamb,  121  App.  Div.  366;  106 
N.  Y.  Supp.  6. 


§  970.    Order  for  trial  by  jury,  of  speoific  questions  of  fact;  when 
of  right. 


d.  Bill  of  particulars. — After  the 
entry  of  an  order  framing  issues,  in 
an  action  for  divorce,  and  containing 
the  name  of  the  hotel  where  the  offence 
is  alleged  to  have  been  committed,  de- 
fendant is  not  entitled  to  a  bill  of  par- 
ticulars stating  the  day  and  time: 
Stein  V.  Stein,  131  App.  Div.  807;  116 
N.  Y.  Supp.  93. 

e.  Discretionary. — ^The  court  may,  of 
its  own  motion,  submit  to  the  Jury  all 
the  issues,  or  such  issues  as  it  deems  to 
exist,  even  though  both  parties  have 
moved  for  the  direction  of  a  verdict: 
White  V.  Kenny,  146  App.  Div.  803. 

f  Divorce — f  970  and  rule  31  of  the 
General  Rules  of  Practice,  requiring  a 
motion  to  frame  issues  for  a  Jury  trial 
to  be  made  within  ten  days  after  issue 
joined,  do  not  apply  to  an  action  for 
divorce;  a  plaintiff  by  noticing  a  cause 
for  trial  at  special  term  does  not  waive 
her  right  to  have  issues  framed  for  a 
jury  trial:  Haff  v.  Haflf,  64  Misc.  122; 
118  N.  Y.  Supp.  52. 

g.  Where,  in  an  action  for  divorce, 
the  anwer  puts  In  issue  the  adultery 
defence  alleged  in  the  complaint,  the 
finding  of  the  Jury  upon  that  issue  is 
conclusive;  but  as  to  other  issues,  the 
verdict  is  merely  advisory  to  the  "trial 
court,  which  may  either  adopt,  modify, 
or  disregard  it  and  make  its  own  find- 
ings: Horn  V.  Horn,  73  Misc.  14. 

h.  Jury  trial. — ^Where  the  court  had 
entered  Judgment  for  divorce  in  an  un- 
defended action,   which  Judgment  was 

§  971.    Id.;  when  discretionary. 

1.  Constitutionality. — §  973  applies 
to  a  case  where  a  party  is  entitled  to  a 
jury  trial,  whether  as  of  right  or  as  a 
matter  of  discretion,  and  no  constitu- 
tional right  is  impaired  thereby:  Smith 


opened  on  motion  of  defendant,  and  an 
interlocutory  Judgment  again  gfiven  for 
plaintiff,  and,  six  months  after,  this  was 
again  vacated  on  motion  by  defendant, 
the  right  to  a  Jury  trial  has  been  waived 
and  a  motion  therefor  will  be  denied: 
Fischer  v.  Fischer,  64  Misc.  121;  117 
N.  Y.  Supp.  1103. 

i.  The  right  to  a  Jury  trial  in  an 
action  for  absolute  divorce  should  not 
be  denied  because  the  moving  party 
stipulated  that  the  cauee  be  placed 
on  the  special  term  calendar;  the  proper 
procedure  is  to  apply  for  a  Jury  trial 
under  f  1757,  if  the  cause  is  on  the  spe- 
cial term  calendar,  and  thereupon  it  be- 
comes the  duty  of  the  court  to  cause  the 
questions  of  fact  to  be  tried  before  a  Jury 
under  §  970:  Tietzel  v.  Tietzel,  122  App. 
Div.  873;  107  N.  Y.  Supp.  878. 

j.  Partition. — In  an  action  for  par- 
tition, plaintiff  need  not  have  the  issues 
to  be  tried  by  the  Jury  stated  prior  to 
noticing  the  cause  for  trial.  Defendant 
will  not  be  permitted  to  delay  an  appli- 
cation for  an  order  directing  issues  to 
be  stated  until  after  the  commencement 
of  the  term  for  which  plaintiff  has 
noticed  the  case  for  trial:  Jackson  v. 
Rosenbrock,  69  Misc.  213;  126  N.  Y. 
Supp.  712. 

k.  Trial. — In  an  action  for  an  abso- 
lute divorce  the  defendant  should  be 
granted  an  order  framing  the  issues  to  be 
tried  by  a  Jury:  Day  v.  Day,  122  App.  Div. 
907. 


V.  Western   Pacific  Ry.  Co.,  203  N.  Y. 
499;    aff'g  144  App.  Div.   180. 

m.  Foreclosure. — It  is  wholly  within 
the  discretion  of  the  court  as  to  whether 
the  issues  of  fact  in  a  suit  to  foreclose 
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a  mortgage  on  lands  shall  be  sent  to 
a  Jury;  a  verdict  in  such  suit  is  not 
binding  on  the  court:  Boroweky  v.  Gal- 
lin.  126  App.  Div.  364;  110  N.  Y.  Supp. 
818. 

a.   Submission  of  issues. — The  court 
may,  of  its  own  motion,  submit  to  the 


Jury  all  the  Issues,  or  such  issues  as  it 
deems  to  exist,  even  though  both  parties 
have  moved  for  the  direction  of  a  ver- 
dict: White  V.  Kenny,  146  App.  Div. 
803. 


§  973.    One  or  more  issues  may  be  ordered  to  be  tried  separately. 


b.  Equitable  counterclaim. — ^Where, 
in  answering  the  complaint  In  an  action 
on  a  promissory  note,  the  defendant, 
among  other  things,  sets  up  an  equit- 


able counterclaim,  the  equitable  Issues 
may  be  sent  to  special  term  for  trial: 
Hubbard  v.  Helnze,  145  App.  Div.  828. 


§  976.  What  issues  to  be  tried  before  one  judge;  regulation  of  trial 
in  the  supreme  court. 

An  issue  of  law,  or  an  issue  of  fact,  triable  by  a  jury  or  by  the  court, 
must  be  tried  at  a  term  held  by  one  judge  only.  In  the  supreme  court,  an 
issue  of  fact  triable  by  jury  must  be  tried  at  a  trial  term  thereof,  and  an 
issue  of  fact  triable  by  the  court  may  be  tried  at  a  trial  term  or  a  special 
term  of  the  supreme  court  as  prescribed  in  the  general  rules  of  practice. 
An  issue  of  law  may  be  brought  on  and  tried  at  any  term  of  court  as  a  con- 
tested motion. 

Amended  by  chap.  493  of  1909. 


c.  Demiurrer. — An  issue  of  law  raised 
by  a  demurrer  to  a  complaint  which 
goes  to  the  whole  cause  of  action  may 
be  brought  on  for  decision  by  a  motion 
for  Judgment  on  the  pleadings  under 
§  547  or  as  a  contested  motion  under 
§  976,  and  where  an  issue  at  law  is  so 
tried,  there  need  be  but  one  paper 
entered,  containing  a  statement  of  the 
decision  and  a  pronouncement  of  Judg- 
ment: National  Park  Bank  v.  Billings, 
144  App.  Div.   536. 


d.  The  proper  practice  upon  overrul- 
ing a  demurrer  upon  a  trial  as  a  con- 
tested motion  is  to  enter  an  order  in- 
stead of  signing  a  decision  containing 
a  direction  to  enter  an  interlocutory 
judgment:  People  v.  Bleecker  St.  &  Ful- 
ton F.  R.  R.  Co.,  67  Misc.  582;  124 
N.  Y.  Supp.   1S6. 

e.  Under  §  976  a  demurrer  can  be 
disposed  of  as  a  contested  motion;  that 
is,  by  the  entry  of  an  order:  Loos  v. 
Leahy,   144  App.  Div.  558. 


§  977.    Notice  of  trial  and  note  of  issue;  calendar  to  the  prepared. 

At  any  time  after  the  joinder  of  issue,  and  at  least  fourtioen  days  before 
the  commem<eement  of  the  term,  either  party  mtay  Bexve  a  notice  of  trial. 
The  p-arty  serving  the  notice  must  file  witli  the  clerk  a  note  of  issue,  stating 
the  title  of  the  action,  the  names  of  the  attorneys,  the  time  when  the  last 
pleading  was  served,  the  na'ture  of  the  issue,  whether  of  fact  or  of  law; 
and,  if  an  issue  of  fact,  whether  it  is  tri-able  by  jury,  or  by  the  court,  with- 
out a  jury,  land  the  particular  nature  of  the  same  and  the  object  of  the 
action.  The  note  of  issue  must  be  filed  at  leaat.  twelve  davs  before  the 
oommencement  of  the  term.  The  clerk  must  thereupon  enter  the  cause 
upoai  the  calendar  according  to  the  date  of  issue.  The  clerk  must,  prepare 
the  calendiar  and  have  the  neoassary  copies  ready  for  distribution  a>t  least 
five  days  before  the  commencement  of  the  term.  In  the  counties  of  Xew 
York,  Kings,  Queens,  Nassau,  Richmond,  Albany,  Erie,  Niagara,  Monroe, 
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Onandiaga,  Schenectady,  and  Westchester,  where  a  party  has  served  a  notice 
of  trial,  and  filed  a  note  of  issue,  for  a  tetrm  at  which  the  case  is  not  tried, 
it  is  not  necessary  for  him  to  serve  a  new  notice  of  trial,  or  file  a  new  note 
of  issue,  for  a  succeeding  term ;  and  the  action  must  remain  on  the  calendar 
until  it  is  disposed  of. 

Amended  by  chap.  218  of  1911  and  chap.  96  of  1912.  (In  effect  Sept.  1, 
1912.) 

Note. — The  amendment  by  chap.  96  of  1912  adds  the  county  of  Niagara  to 
those  in  which  is  is  not  necessary  to  serve  a  n«w  notice  of  trial  or  file  a  new 
note  of  issue. 

Fourth  sentence  of  former  §  977  re-enacted  as  §  83,  Judiciary  Law,  chap.  35 
of  1909,  viz.: 

§  83.  POWER  OF  APPELLATE  DIVISION  AS  TO  CALENDARS.— The  appel- 
late division  of  each  department  may  provide  by  rule  for  the  manner  of  making  up 
calendars  in  each  county  embraced  within  the  deiMtrtment;  and  for  the  classification 
for  the  purposes  of  trial,  of  actions  placed  upon  such  calendars;  and  may  also 
provide  for  the  making  up  of  two  or  more  calendars  within  such  classification. 

Remainder,  §  977,  Code  Civ.  Pro.   {supra.) 


a.  Demmrer. — ^The  trial  of  an  issue 
raised  by  demurrer  can  only  be  brought 
on  as  provided  by  f  977,  and  when  no 
notice  of  trial  was  s&rved  after  de-* 
murrer  by  the  defendants,  the  court  can- 
not sustain  the  demurrer,  on  a  motion 
by  plaintiff  for  Judgment*  on  the  plead- 
ings: Ventriniglia  v.  Elchner,  138  App. 
Dlv.   274;  122  N.  Y.  Supp.  966. 

b.  Issue  Joined. — Issue  is  not  joined 
until  the  last  pleading  which  presents 
the  issues  to  be  tried  is  served,  and  the 
cause  cannot  be  noticed  for  trial  until 
that  time;  although  on  issue  joined 
by  the  service  of  the  answer  the  plain- 
tiff had  properly  noticed  the  cause  for 
trial,  it  will  be  stricken  from  the  calen- 
dar where  new  isues  were  afterwards 
raised  by  the  service  of  a  reply  which 
the  plaintiff  was  ordered  to  make: 
Grant  v.  Cananea  Consolidated  Copper 
Co.,  129  App.  Div.  77;  113  N.  Y.  Supp. 
502. 

c.  Judgment- — ^Where,  after  plaintiff 
has  noticed  a  case  for  trial  and  placed  it 
on  the  calendar,  the  defendant,  prior  to 
the  expiration  of  the  time  to  do  so,  serves 
an  amended  answer,  the  plaintiff  cannot 
thereafter  move  the  case  for  trial  and  ob- 
tain a  judgment  without  serving  a  new 
notice  of  trial  and  filing  a  new  note  of 
issue  unless  he  first  causes  the  amended 
answer  to  be  stricken  out:  Murphy  v. 
Lyon,  127  App.  Div.  448;  112  N.  Y. 
Supp.  152. 

d.  New  notice. — ^A  notice  of  trial 
served  before  the  expiration  of  the 
time  within  which  to  serve  an  amended 
answer,  is  regular,  but,  on  service  of  the 
amended   answer,    plaintiff  must   serve  I 


a  new  notice  of  trial:  Grossman  v. 
Silverman,  71  Misc.  143;  128  N.  Y. 
Supp.  7. 

e.  Note  of  issue. — A  rule  of  the  city 
Court  of  the  city  of  New  York,  requir- 
ing a  new  note  of  issue  to  be  filed  upon 
making  up  a  new  calendar,  and  provid- 
ing that  in  default  thereof  no  action 
upon  the  general  calendar  should  be 
placed  upon  the  new  calendar,  is  in  con- 
travention of  f  977  and  invalid:  Willner 
V.  Mink  Restaurant  Co.,  61  Misc.  73; 
113  N.  Y.  Supp.  31. 

f.  The  city  court  of  New  York  has  no 
power  to  require  new  notes  of  issue  of 
causes  already  on  the  calendar  to  be 
filed,  or  in  default  thereof  to  omit  the 
causes  from  the  new  calendar:  Willner 
V.  Mink  Restaurant  Co.,  60  Misc.  358; 
113  N.  Y.  Supp.  633. 

g.  Notice  of  trial. — ^Where  a  cause  is 
placed  on  the  calendar  by  the  defendant 
without  service  of  a  notice  of  trial  on 
the  plaintiff,  he  waives  right  to  such 
notice  by  appearing  and  procuring  a 
postponement  of  the  trial:  Rosenthal 
V.  Friedman,  60  Misc.  553;  112  N.  Y. 
Supp.  449. 

h.  Preferred  cause. — ^When  a  defend- 
ant amends  his  answer  after  note  of  issue 
filed  and  notice  of  trial  served  with  a 
claim  for  a  preference,  the  date  of  Issue 
is  changed,  and  the  case  not  being  prop- 
erly on  the  day  calendar  cannot  be  set 
down  as  a  preferred  cause:  Van  Norden 
Trust  Co.  V.  Murphy,  125  App.  Div.  369; 
109  N.  Y.  Supp.  725. 

i.  Service. — It  is  not  necessary  that 
a  notice  of  motion  for  a  preference  be 
served  at  the  same  time  as  the  notice  of 
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trial;  It  Is  sufficient  If  It  be  served  at  any 
time  within  which  the  cause  might  hare 
been  noticed  for  trial:  Thompson  v.  Post 


ft  McCord,  126  App.  DIt.  397;  109  N.  T. 
Supp.  724. 


§  982.    Certain  actions  to  be  tried  where  the  subject  thereof  is 
situated. 


a.  CJity  charter. — The  various  stat- 
utes contained  in  city  charters,  similar 
to  §  242  of  the  Greater  New  York  Char- 
ter, providing  that  actions  against  the 
City  shall  be  tried  in  the  County  in 
which  the  City  le  located,  relate  to  tran- 
sitory actions  and  not  to  actions  men- 
tioned In  §  982  of  the  Code.  See  Czar- 
nowsky  v.  City  of  Rochester,  55  App. 
Dlv.  385;   aff'd  165  N.  Y.  649. — ^Bd. 

b.  Condemnation. — In  a  proceeding 
for  the  condemnation  of  land,  the  venue 
is  properly  laid  in  the  county  in  which 
the  land  or  some  part  thereof  is  situ- 
ated: N.  Y.  C.  &  H.  R.  R.  R.  Co.  v. 
Matthews.  70  Misc.  567;  128  N.  Y. 
Supp.  138. 

c.  Demand. — ^A  demand  by  defendant 
to  change  the  place  of  trial  upon  the 
grounds  stated  in  S  982  is  not  suflEl- 
cient  upon  which  to  found  a  motion  to 
change    the    place    of    trial    upon    the 


grounds  stated  in  S  984:  Whitehead 
Brothers  v.  Dolan,  69  Misc.  208;  126  N. 
Y.  Supp.  414. 

d.  Land  contract. — A  suit  in  equity 
to  rescind  the  executed  contract  for  the 
sale  of  land  and  to  recover  the  consid- 
eration paid  on  account  of  false  repre- 
sentations must  be  <trled  in  the  county 
where  the  real  estate  is  situate:  Birm- 
ingham V.  Squires,  139  App.  Dlv.  129; 
123  N.  Y.  Supp.   906. 

e.  Place  of  trial. — A  statute  govern- 
ing the  place  of  trial  of  actions  against 
cities  of  the  second  class  is  in  the  na- 
ture of  an  act  affecting  forms  of  pro- 
cedure only,  and  governs  a  motion  to 
change  the  place  of  trial,  although  the 
act  took  effect  after  the  commencement 
of  the  action:  People  v.  City  of  Syra- 
cuse, 128  App.  Dlv.  702;  113  N.  Y. 
Supp.  707. 


§  983.    Other  actions,  where  the  cause  thereof  arose. 


f.  Assessment. — ^Where  town  assess- 
ors wrongfully  assess  the  personal  prop- 
erty of  a  non-resident,  the  act  is  done  by 
virtue  of  their  office,  and  the  venue  of  an 
action  against  them  to  recover  damages 
sustained  by  the  payment  of  the  tax 
should,  by  virtue  of  subdivision  2  of 
§  983,  be  changed  to  the  county  where  the 
cause  of  action  arose:  Conley  v.  Carney, 
126  App.  Dlv.  337;  110  N.  Y.  Supp.  528. 

g.  Contract. — ^Where  upon  a  motion 
for  a  change  of  venue  of  an  action  on 
contract  the  terms  of  which  are  in  dis- 
pute, the  number  of  material  witneeses 


in  each  county  seems  to  be  about  equal, 
the  trial  should  be  had  in  the  county 
In  which  the  contract  was  made  and 
was  to  have  been  performed:  Mullin  v. 
Curtis,  145  App.  Dlv.  441. 

h.  Witnesses. —  An  action  for  dam- 
ages for  forcible  ejection  from  a  train 
should  be  changed  to  the  county  where 
the  alleged  tort  was  committed,  where 
defendant  has  twenty-four  witnesses  in 
that  vicinity,  and  plaintiff  only  nineteen 
where  the  action  was  brought:  Neeley 
v.  Brie  Railroad  Co..  134  App.  Dlv.  781; 
119  N.  Y.  Supp.  953. 


§  984.    Other  actions,  according  to  the  residence  of  the  parties. 


i.  Complaint  controls.  —^  Residence 
of  party  within  the  meaning  of  §  984; 
where  the  summons  lays  the  venue  in 
one  county  and  the  complaint  In  an- 
other county,  the  complaint  controls: 
Jacobs  V.  Callan,  143  App.  Dlv.  827; 
128  N.  Y.  Supp.   295. 

j.  Corporation. — On  a  motion  of  a 
change  of  venue,  a  domestic  corporation 
is  deemed  to  be  a  resident  of  the  county 
in  which  It  has  its  principal  office  and 
place  of  business:  Finch  School  v.  Finch, 
144  App.  Div.  687. 

k.  Demand. — ^A  demand  by  defendant 
to  change  the  place  of  trial  upon  the 
grounds  stated  in  §  982  is  not  sufficient 
upon    which    to    found    a    motion    to 


change  the  place  of  trial  upon  the 
grounds  stated  in  §  984:  Whitehead 
Brothers  v.  Dolan,  69  Misc.  208;  126 
N.  Y.  Supp.  414. 

1.  Negligence. —  Where  the  plaintiff 
in  a  negligence  action  lays  the  venue 
in  a  county  of  which  he  Is  not  a  resi- 
dent, the  defendant  is  entitled  as  a 
matter  of  right  to  have  the  venae 
changed  to  the  county  of  its  residence 
irrespective  of  the  convenience  of  wit- 
nesses: Lageza  v.  Chelsea  Fibre  Mills, 
135  App.  Div.  730;  119  N.  Y.  Supp. 
906. 

m.  Residence. — ^A  plaintiff  who  comes 
to  a  county  in  this  state  for  the  sole 
purpose   of   bringing  an   action   to    re- 
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cover  for  personal  Injuries  and  with  no 
intention  of  permanently  remaining 
there,  is  not  a  resident  of  that  county 
within  the  meaning  of  §  984:  Hilsop  y. 
Taalfe,  141  App.  Div.  40;  125  N.  Y. 
Supp.  614. 


a.  Transitory.  —  Transitory  actions 
should  be  tried  In  the  county  where  the 
transactions  involved  took  place,  unless 
a  large  preponderance  of  the  witnesses 
live  in  another  county:  Spanedda  v. 
Murphy,  144  App.  Div.  58. 


§  985.    Place  of  trial,  if  proper  county  not  designated. 


b.  Waiver. — Although  the  venue  of 
an  action  is  not  laid  in  the  proper 
county,  it  may  be  tried  in  that  county, 
if  the  defendant  does  not  take  proper 
steps  to  have  the  venue  changed,  and 


defendant  may  waive  his  right  to  have 
the  venue  changed  by  laches:  Dembitz 
V.  Orange  County  Traction  Co.,  No.  1, 
147  App.  Div.  583. 


§  986.    Defendant  may  demand  change;  proceedings  thereupon. 


c.  €k>nditlon  precedent. — The  pro- 
visions of  §  986  are  not  directory 
merely,  but  the  demand  prescribed  is  a 
necessary  condition  precedent  to  a 
change  of  the  place  of  trial  to  the 
proper  county  upon  a  motion  for  that 
purpose:  Whitehead  Brothers  v.  Dolan, 
69  Misc.  208;  126  N.  T.  Supp.  414. 

d.  Trade  term. — When  In  an  action 
to  recover  the  value  of  goods  sold,  there 
is  a  diversity  of  evidence  as  to  the  mean- 
ins  of  a  trade  term  governing  the  grade 
of  the  goods,  the  meaning  of  that  term 


and  whether  the  goods  furnished  were  of 
that  quality  are  questions  for  the  jury: 
Roland  v.  Ely,  120  App.  Div.  628;  105 
N.  Y.  Supp.  211. 

e.  Waiver. — Although  the  venue  of 
an  action  is  not  laid  in  the  proper 
county,  it  may  be  tried  in  that  county, 
if  the  defendant  does  not  take  proper 
steps  to  have  the  venue  changed,  and 
defendant  may  waive  his  right  to  have 
the  venue  changed  by  laches:  Dembitz 
v.  Orange  County  Traction  Co.,  No.  1, 
147  App.  Div.  583. 


§  987.    When  court  may  change  the  place  of  trial. 


f.  Accounting. — ^Where  the  venue  in 
a  suit  for  an  accounting  and  a  money 
judgment  is  laid  in  a  county  where 
neither  of  the  parties  reside,  the  de- 
fendant, having  made  a  demand,  is  en- 
titled to  have  the  venue  changed  to  the 
county  where  both  parties  reside  as  a 
matter  of  absolute  right:  Finch  School 
V.  Finch,  144  App.  Div.  687. 

g.  Aifldavit  of  merits. — A  formal  af- 
fidavit of  merits  is  not  necessary  where 
the  affidavit  alleges  that  the  defendant 
fairly  stated  to  his  counsel  the  facts, 
which  he  expected  to  prove  by  the  wit- 
nesses named:  Agne  v.  Schwab,  127  App. 
Div.  67;  111  N.  Y.  Supp.  8. 

h.  Affidavit. — On  a  motion  to  change 
the  place  of  trial  for  convenience  of  wit- 
nesses, the  moving  party  is  not  compelled 
to  disclose  the  ground  of  his  expectation, 
that  the  witnesses  will  testify  to  the  ma- 
terial facts  claimed,  though  a  failure  to 
disclose  the  grounds  may  be  considered  in 
determining  the  motion  upon  the  merits; 
when  the  moving  party  swears  to  the 
facts  which  "he  will  prove  by  the  said 
-witnesses  on  the  trial  of  this  cause,"  the 
affidavit  is  sufficient  to  require  the  court 
to  consider  the  application  on  its  merits: 
Kalbfleisch  v.  Rider,  120  App.  Div.  623; 
105  N.  Y.  Supp.  539. 

i.  Amendment. — ^Amendment  of  com- 
plaint at  trial  to  change  date  of  sale; 
defendant  should  be  allowed  to  amend 


his  answer  and  move  for  change  of 
venue  without  costs:  Dazlg  v.  Baroody, 
140  App.  Div.  542;  125  N.  Y.  Supp. 
797. 

j.  Assault. — Change  of  place  of  trial 
granted  on  account  of  convenience  of 
witnesses  In  an  action  for  assault  com- 
mitted in  defendant's  store  and  where 
defendant  specifies  eight  witnesses,  six 
of  whom  were  present,  and  plalntifE 
merely  alleges  that  none  of  these  wit- 
nesses were  present:  Fuchs  v.  Fitzer, 
125  App.  Div.  917;  109  N.  Y.  Supp. 
1024. 

k.  The  venue  of  an  action  for  assault 
should  be  changed  to  the  county  where 
the  assault  occurred  and  where  the 
greater  number  of  witnesses  reside: 
Orkin  v.  Machan,  148  App.  Div.  197. 

1.  Assignment. — On  an  application 
for  change  of  venue  for  convenience  of 
witnesses,  where  it  appears  that  all  the 
transactions  arose  in  defendant's 
county,  the  venue  should  be  changed  to 
that  county,  especially  where  the  action 
must  have  been  brought  there  except  for 
an  assignment  of  the  claim:  Ludlow  v. 
Single  Paper  Co.,  132  App.  Div.  601; 
116  N.  Y.  Supp.  1095. 

m.  Contract. — ^When  it  appears  that  a 
contract  was  to  be  performed  in  a  de- 
fendant's county,  and  that  the  greater 
number  of  witnesses  to  prove  a  counter- 
claim reside  there,  the  venue  should  be 
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changed  to  said  county:  Aldine  Manu- 
facturing Company  t.  Dulfy-Mclnnemey 
Co.»  124  App.  Diy.  761;  109  N.  Y.  Supp. 
696. 

a.  On  a  motion  to  change  the  renue 
of  an  action  to  recoyer  for  a  breach  of 
contract  to  sell  and  deliver  goods  made 
on  the  ground  of  convenience  of  wit- 
nesses* the  county  where  the  contract 
was  made  and  to  be  performed  may  be 
considered:  Jacobson  v.  Q«rman- Ameri- 
can Button  Co.,  124  App.  Div.  251;  108 
N.  Y.  Supp.  795. 

b.  When  the  answer  In  an  action  for 
breach  of  contract  Justifies  the  discharge 
because  of  the  incompetency  of  the 
plaintiff,  who  was  employed  at  defend- 
ant's factory  in  another  county  than 
that  in  which  the  venue  is  laid,  the  place 
of  trial  should  be  changed:  Pinkus  v. 
United  Cloak  &  Suit  Co..  124  App.  Div. 
535;  108  N.  Y.  Supp.  932. 

c.  Where  upon  motion  for  a  change 
of  venue  of  an  action  on  contract  the 
terms  of  which  are  in  dispute,  the  num- 
ber of  material  witnesses  in  each  county 
seems  to  be  about  equal,  the  trial  should 
be  had  in  the  county  in  which  the  con- 
tract was  made  and  was  to  have  been 
performed:  Mullin  v.  Curtis,  145  App. 
Div.  441. 

d.  Convenience  of  witnesses. — ^Where 
a  contract  for  the  sale  of  goods  by 
sample  was  negotiated  by  the  vendor's 
traveling  salesman  at  the  place  of  busi- 
ness of  the  vendee,  and  the  vendors  on 
receiving  the  order  from  their  sales- 
man confirmed  the  same  by  writing,  and 
the  goods  were  delivered  at  the  vendee's 
place  of  business,  a  motion  to  change 
the  place  of  trial  to  the  vendee's  county 
should  be  granted,  where  the  moving 
papers  show  that  the  convenience 
witnesses  and  ends  of  justice  will  be 
subserved  thereby:  Denzer  v.  Grewen, 
133  App.  Div.  706;  118  N.  Y.  Supp. 
230. 

e.  Conversion. — Change  of  venue  In 
an  action  for  conversion:  Newgold  v. 
Weller  Bottling  Works.  143  App.  Div. 
381;    128  N.  Y.  Supp.  499. 

f.  Connty. — On  a  motion  to  change 
the  place  of  trial,  where  the  cause  of 
action  arose  in  the  county  to  which  the 
change  is  sought  to  be  made,  and  the 
case  is  one  where  that  consideration 
should  have  great  weight,  and  the  mov- 
ing affidavits  show  that  all  the  witnesses 
who  knew  anything  about  the  matter 
Uved   there    and   that    defendants   had 

stalked  with  "some"  of  their  witnesses 
and  they  would  testify  to  the  facte 
stated,  and  plaintiff  swears  to  no  wit- 
nesses in  the  county  where  the  action 
is  brought,  the  motion  should  be 
granted:  Hum  v.  Olmstead,  65  Miec. 
504;   105  N.  Y.  Supp.  1091. 

g.   Demand. — The  oourt  on  motion  to 
change  the  place  of  trial  for  convenience 


of  witnesses  may  change  the  trial  to  the 
proper  connty,  although  no  demand  has 
been  maTde:  Cronln  v.  Manhattan  Tran- 
sit Co.,  124  App.  Div.  643;  108  N.  T. 
Supp.  963. 

h.  Denied. — ^Where,  apon  a  motion  to 
change  the  place  of  trial  for  the  con- 
venience of  witnesses,  the  opposing  afli- 
davlts  show  not  only  that  the  plaintiff 
is  an  old  resident  of  the  county  where 
the  venue  was  laid  but  that  four  out  of 
seven  of  his  Intended  witnesses  reside 
in  said  county,  one  in  Westchester 
county,  one  in  Orange  county  and  only 
one  in  New  York  county  where  the 
cause  of  action  arose,  the  motion  will 
be  denied  in  accordance  with  the  settled 
practice  in  the  ninth  judicial  district: 
Brady  v.  Cohen,  67  Misc.  358;  109 
N.  Y.  Supp.  628. 

i.  Employees. — ^The  convenience  of 
witnesses,  who  are  employees  of  the 
party  intending  to  call  them,  should  be 
considered  on  the  motion  as  much  as 
the  convenience  of  other  witnesses: 
Deutsch  V.  Upton  Cold  Storage  Co.,  146 
App.  Div.   588. 

j.  Ends  of  Justice. — ^The  place  of 
trial  will  not  be  changed  from  a  rural 
county  to  the  county  of  New  York  or 
Kings  merely  to  subserve  the  con- 
venience of  witnesses,  because  the  ends 
of  justice  must  likewise  be  promoted, 
and  this  is  best  subserved  by  retailning 
the  venue  in  a  county  where  a  speedy 
trial  may  be  had:  Mills  v.  Sparrow,  131 
App.  Div.  241;  115  N.  Y.  Supp.  629. 

k.  Goods  sold. — On  a  motion  to 
change  the  venue  of  an  action  for  goods 
sold  and  delivered,  where  there  is  no 
such  preponderance  of  witnesses  that 
the  motion  can  be  decided  on  that 
ground  alone,  the  trial  should  be 
had  in  the  county  where  the  contract 
of  sale  was  made:  Brody  v.  Weed  & 
Co.,  137  App.  Div.  754;  122  N.  Y.  Supp. 
625. 

1.  Where,  in  an  action  for  goods  sold 
and  delivered,  brought  in  Saratoga 
county  by  the  assignee  of  a  foreign  cor- 
poration doing  business  in  New  York 
city,  the  answer  alleges  a  breach  of 
warranty  and  it  appears  that  all  the  wit- 
nesses resided  in  or  about  new  York 
county  where  the  cause  of  action  arose, 
a  motion  to  change  the  venue  to  the 
latter  county  should  be  granted:  Belden 
v.  Schaplro,  138  App.  Div.  669;  123  N. 
Y.  Supp.  53. 

m.  In  an  action  for  goods  sold,  the 
trial  should  be  had  where  the  contract 
was  made,  if  the  number  of  witnesses 
on  both  sides  are  substantially  the  same: 
Studebaker  Brothers  Co.  v.  W.  N.  Y.  & 
P.  Traction  Co.,  140  App.  Div.  308;  125 
N.  Y.  Supp.  224. 

n.  Where,  in  an  action  for  goods  sold 
and  delivered  the  principal  issues  to  be 
tried  are  whether  the  goods  were  ever 
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delivered,  a  motion  for  a  change  of  the 
place  of  trial  to  the  county  in  which  the 
transaction  arose  should  be  granted: 
Neiman  v.  Gardner,  145  App.  Dlv.  196. 

a.  Impartial  trial. — Change  of  venue 
on  ground  that  impartial  trial  cannot 
be  had  is  in  sound  discretion  of  Special 
Term;  mere  belief  is  insufficient  in  the 
absence  of  facts  showing  the  belief  well 
founded;  nor  that  the  defendant  and 
his  attorneys  have  business  and  political 
prominence;  nor  that  the  action  was 
widely  discussed,  when  nothing  Indicates 
unfair  reports:  Noonan  v.  Luther,  128 
App.  Div.  673;  112  N,  Y.  Supp.  898. 

b.  Injunction. —  A  change  of  venue 
should  be  obtained  by  motion  in  the  ac- 
tion rather  than  by  an  injunction  in  an- 
other action:  Reis  v.  Graham,  122  App. 
DlT.  312;  106  N.  Y.  Supp.  645. 

c.  Justice — ^Upon  a  motion  to  change 
the  place  of  trial  for  the  convenience 
of  witnesses,  the  court  must  inquire  not 
alone  as  to  the  convenience  of  witnesses 
but  also  whether  the  ends  of  Justice 
will  be  promoted  by  a  change;  it  is  not 
a  hard  and  fast  rule  that,  where  the 
number  of  witnesses  is  equally  divided 
between  the  county  In  which  the  venue 
Is  kdd  and  that  in  which  the  transaction 
occurred,  the  place  of  trial  will  be 
changed  to  the  latter  county:  Larkin  v. 
Sheldon,  59  Misc.  406;  109  N.  Y.  Supp. 
11.05. 

d.  Negligence. — The  venue  of  an  ac- 
tion to  recover  damages  for  personal  in- 
juries caused  by  negligence  should  be 
changed  to  the  county  where  the  acci- 
dent occurred,  and  where  the  •defendants 
and  the  greater  number  of  witnesses  re- 
side: Fluckiger  v.  Haber,  144  App.  Div. 
65. 

e.  Where  plaintiff  in  a  negligence  ac- 
tion did  not,  when  injured,  reside  in 
the  county  in  which  the  venue  is  laid, 
but  subsequently  acquired  a  residence 
therein,  a  motion  to  change  the  place  of 
trial  upon  the  ground  that  neither  of 
the  parties  reside  in  that  county  will 
be  denied:  Gilmartln  v.  Puller  Com- 
pany, 147  App.  Div.  697. 

f.  Partnership. — ^A  complaint  not  al- 
leging that  the  parties  were  engaged  in  a 
definite  business  in  which  they  were  to 
share  the  profits,  does  not  sufficiently  al- 
lege a  partnership;  a  defendant  denying 
the  allegations  of  the  complaint  as  to  the 
partnership  and  alleging  that  the  parties 
are  tenants  as  to  real  property  situated  in 
the  defendant's  county  is  entitled  to  a 
change  of  venue:  Chappell  v.  Chappell, 
125  App.  Div.  127;  109  N.  Y.  Supp.  648. 

g.  Services. — In  an  action  for  profes- 
sional services  a  motion  to  change  the 
venue  to  the  county  in  which  defendant 
resides  on  the  ground  of  convenience  of 
witnesses  should  be  granted  when  it  is 
shown  that  nearly  all  the  services  ren- 
dered  by   plaintiff  were   performed  in 


that  county,  and  the  larger  number  of 
material  witnesses  reside  there:  Harri- 
son V.  Holahan,  122  App.  Div.  740;  107 
N.  Y.  Supp.  741.  _ 

h.  Transitory. — In  transitory  actions 
In  the  supreme  court,  parties  may  lay 
the  venue  in  any  county  and  have  the 
Issues  there  tried  if  they  so  desire;  the 
court  of  its  own  motion  cannot  strike 
such  cause  from  the  calendar  upon  the 
ground  that  the  parties  are  resident  of 
another  county  where  the  cause  arose: 
Anderson  v.  Nassau  Electric  Railroad 
Co.,  138  App.  Dlv.  816;  123  N.  Y.  Supp. 
374. 

i.  Transitory  actions  should  be  tried 
In  the  county  where  the  transactions  in- 
volved took  place  unless  a  large  pre- 
ponderance of  the  witnesses  live  in  an- 
other county:  Spanedda  v.  Murphy,  14  4 
App.  Div.  58. 

j.  Transportation. — It  is  no  answer 
to  a  motion  to  change  the  place  of  trial 
for  the  convenience  of  witnesses  to  say 
that  because  of  facilities  for  transporta- 
tion it  is  as  convenient  for  the  majority 
of  witnesses  to  come  to  New  York 
where  the  venue  is  laid  as  to  go  to  the 
county  seat  of  their  residence:  Snyder 
CJo.  V.  Smith,  124  App.  Div.  412;  108 
N.  Y.  Supp.  992. 

k.  Waiver. —  Although  a  defendant 
may  be  entitled  to  a  change  of  place  of 
trial  for  convenience  of  witnesses,  he 
waives  that  right  by  noticing  the  case 
for  trial  in  the  other  county,  by  stipu- 
lating that  the  ^sase  be  tried  at  certain 
dates,  by  accepting  the  favor  of  open- 
ing defaults  on  agreement  that  the  case 
be  placed  on  the  calendar  for  trial  at 
early  dates,  by  appearing  in  court  ap- 
parently ready  for  trial  and  by  general 
laches:  Schaaf  v.  Dennleton,  121  App. 
Div.  504;  106  N.  Y.  Supp.  168. 

1.  Warranty. — ^Where,  in  an  action 
for  breach  of  warranty  as  to  the  con- 
dition of  a  horse  purchased  by  the  plain- 
tiff from  the  defendant,  the  latter 
denied  the  warranty  or  that  the  animal 
was  unsound  when  sold,  the  venue  in 
such  action  should  not  be  changed  to 
the  county  of  the  defendant's  residence 
on  the  ground  of  convenience  of  wit- 
nesses, where  the  greater  number  of 
disinterested  witnesses  reside  in  or  near 
the  county  where  the  venue  is  laid: 
Burroughs  v.  Foster,  145  App.  Dlv.  702. 
m.  Witnesses. — ^Where  defendant  has 
twenty-four  witnesses  in  the  vicinity  of 
the  accident,  and  plaintiff  only  nineteen 
where  the  action  was  brought,  the  place 
of  trial  may  be  changed:  Neeley  v.  Erie 
Railroad  Co.,  134  App.  Div.  781;  119 
N.  Y.  Supp.  953. 

n.  Where  there  are  conflicting  claims 
as  to  the  number  and  materiality  of 
witnesses,  the  place  where  the  cause  of 
action  arose  and  where  the  conditions 
and  transactions  to  be  inquired  into  ex- 


§§  988,  994] 


266 


isted  and  took  place  from  a  most  im- 
portant, if  not  a  controlling,  considera- 


tion:   Schulz  V.  Hudson  Valley  Ry.  Co., 
147  App.  Div.  788. 


§  988.    Effect  of  changing  the  place  of  trial. 


a.  Suprise. — ^The  trial  Judge  holding 
a  Special  Term,  after  the  expiration  of 
the  Trial  Term,  may  entertain  a  motion 
for  a  new  trial  upon  the  grounds  of 
surprise,  and  no  case  is  necessary;  the 


nonappearance  of  an  expected  witness 
is  sufficient  reason  for  granting  a  new 
trial  on  the  ground  of  surprise:  Bails  r. 
Hearn,  132  App.  Div.  207;  116  N.  Y. 
Supp.  977. 


§  992.    What  rulings  may  be  excepted  to. 


b.  Appeal. — ^Where  the  defendant  in 
an  action  for  negligence  has  given  no 
testimony,  and  excepts  specifically  only 
to  the  refusal  of  the  court  to  submit  to 
the  jury  the  question  as  to  whether  the 
defendant  had  notice  of  the  condition 
of  the  appliance  causing  the  aoddeut, 
he  cannot  contend  upon  appeal  that  the 
credibility  of  the  plaintiff  raised  a  ques- 
tion for  the  Jury:  Moglia  v.  Nassau 
Electric  Railroad  Co.,  127  App.  Div. 
243;  111  N.  Y.  Supp.  70. 

c.  On  appeal  from  a  judgment 
entered  upon  a  decision  of  the  court, 
without  a  jury,  questions  of  law  or  fact 
may  be  reviewed,  although  no  exception 
to  the  decision  have  been  filed,  provided 
the  case  contains  a  certificate  that  it 
contains  all  the  evidence:  Wilmarth  v. 
Heine,  137  App.  Div.  526;  121  N.  Y. 
Supp.  677.  ,  ^  ^,^ 

d.  Best  evidence. —  Where  plaintiff 
suing  to  recover  for  work,  labor  and 
services  when  asked  his  business  testi- 
fied that  he  was  a  licensed  mastet 
plumber  it  is  not  reversible  error  to  re- 
fuse to  strike  out  the  answer  on  an  ob- 
jection that  it  was  not  the  best  evi- 
dence: Hogan  V.  Rosenthal,  127  App. 
Div.  312;  111  N.  Y.  Supp.  676. 

e  Charge. — Exceptions  taken  sever- 
ally, each  to  a  specific  charge,  where 
there  Is  no  doubt  as  to  what  is  the  sub- 
ject of  each  exception,  are  before  the 
court  on  appeal:  Tucker  v.  Dudley,  127 
App.  Div.  403;  111  N.  Y.  Supp.  700. 

f  When  there  is  no  exception  to  the 
refusal  of  the  court  to  charge  in  the 
language  of  a  request  and  the  charge  as 
made  in  effect  charges  all  that  has  been 
requested,  and  presents  no  reversible 
error,  an  exception  thereto  is  of  no  avail 
upon  appeal:  Lilley  v.  Uvalde  Asphalt 
Paving  Co.,  127  App.  Div.  810;  111 
N.  Y.  Supp.  569. 


g.  Construction  of  pleading. — ^Where 
a  plaintiff  fails  to  raise  his  objection  *o 
the  sufficiency  of  the  allegations  of  a 
complaint  by  demurrer,  or  even  by 
motion  to  dismiss,  and  relies  upon  the 
Indirect  method  of  objecting  to  evidence 
thereunder,  a  liberal  rule  will  be  ap- 
plied in  construing  the  pleading  which 
13  attached:  Bppley  v.  Kennedy,  198 
N.  Y.  348;  rev'g  131  App.  Div.  1;  115 

N.  Y.  Supp  360.  ,  .  ..^     ji 

h.  Mection. — ^Where  a  plaintiff  aa- 
mlts  in  open  court  th«t  he  sues  upon  a 
contract  of  sale  and  not  upon  a  quam^ 
turn  meruit,  and  the  case  is  tried  on 
that  theory  and  submitted  to  a  Jury 
with  orders  to  return  a  sealed  verdict 
without  objection  and  without  the  court 
compelUng  an  election,  the  plaintiff  can- 
not, on  the  return  of  the  jury,  object 
that  the  court  erred  In  submitting  the 
case  only  upon  the  theory  of  express 
contract,  being  bound  by  his  yoluntary 
election:  Walar  v.  Rechnltz,  126  App. 
Div.  424;  110  N.  Y.  Supp.  777. 

i  Exception.— Where  both  partt^ 
move  for  the  direction  of  a  verdict  and 
defendant  asks  to  go  to  the  Jury  on 
specific  questions,  coupled  with  a  re- 
quest to  withdraw  the  motion  for  a  ver- 
dict, and  the  Judge  denies  both  and 
announced  an  exception  to  be  noted, 
and  defendant  excepted  to  the  verdict 
directed  for  the  plaintiff,  defendant 
must  be  deemed  to  have  excepted  to  the 
refusal  to  allow  him  to  go  to  the  juiy: 
Maxwell  v.  Martin,  130  App.  Div.  80; 
114  N.  Y.  Supp.  349. 

j.  Grounds. — ^Where  an  objection  to 
evidence  is  placed  upon  specific  grounds, 
the  appellate  court  will  not  consider 
other  grounds:  Ooorman  v.  Brooklyn 
Heights  Railroad  Co.,  127  App.  Div. 
315;   111  N.  Y.  Supp.  531. 


§  994.    When  and  how  exceptions  may  be  taken,  after  close  of  trial 
by  court  or  referee. 


k  Appeal. — ^Where,  at  the  close  of  a 
trial  the  jury  was  discharged  by  con- 
sent of  both  parties  and  the  Issues  sub- 
mitted to  the  trial  justice,  the  defend- 
ant, who  failed  to  file  any  exceptions  to 


the  findings  as  reaulred  by  S  994»  ca»" 
not  on  appeal  raise  the  point  that  upon 
the  undisputed  facta  and  findings  the 
decision  should  have  been  In  its  favor: 
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Deajing  y.  Independent  Union  Telephone 
Co..  145  App.  Div.  152. 

a.  £xceptions  to  report. — ^Where  a 
referee  reports  separately  his  findings 
of  ISact  and  conclusions  of  law,  and  an 
objecting  defendant  neither  makes  re- 


quest to  find  nor  takes  exceptions  to 
the  report,  a  motion  to  send  back  the 
report  for  further  findings  will  be 
denied:  Surpless  y.  Surplees,  67  Misc. 
586;  124  N.  Y.  Supp.  809. 


§  995.    Id.;  during  the  trial,  or  upon  trial  by  jury. 


b.  Answer. — Any  party  to  an  action 
Is  entitled  to  haye  an  Irresponsiye  answer 
stricken  out,  no  matter  by  whom  the 
question  was  propounded:  Kramer  y. 
Haeger  Storage  Warehouse  Co.,  123 
App.  Diy.  316;  108  N.  Y.  Supp.  1. 

c.  Cliarge — In  an  action  for  criminal 
conyersation,  it  is  error  to  charge  in 
effect  that  the  jury  should  giye  punitiye 
damages:  Bupes  y.  Nephue,  120  App. 
Diy.  621;  105  N.  Y.  Supp.  542. 

d.  When  a  defendant  has  taken  ex- 
ception to  a  charge,  and  after  argu- 
ment the  court  reiterates  the  rule,  an 
error  in  the  second  ruling  is  ayailable 
on  appeal,  although  there  was  no  ex- 
press exception  thereto:  Dubnow  y. 
New  York  City  Railway  Co.,  122  App. 
IMt.  723;  107  N.  Y.  Supp.  729. 

e.  Although  the  plaimtifE  took,  no  ex- 
ception to  an  erroneous  charge  as  to  the 
law,  the  error  is  ayailable  upon  appeal, 
where  his  motion  for  new  trial  upon 
the  ground  that  the  yerdlct  was  against 
the  law  and  eyidence  was  denied: 
Lesin  y.  Shapiro,  147  App.  Diy.  100. 

f.  Exhibits. — ^It  is  error  to  permit 
upon  the  trial  of  an  action,  the  introduc- 
tion of  exhibits  that  are  not  in  the  Eng- 
lish language  and  are  not  translated: 
Brummer  y.  Van  Cleye  Co.,  55  Misc.  227; 
105  N.  Y.  Supp.  3. 

g.  False  imprisonment. — ^A  refusal  to 
change,  in  an  action  for  false  imprison- 
ment and  malicious  prosecution,  that  the 
holding  of  the  plaintiff  by  the  city  magis- 
trate, after  examination  into  the  facts 
was  prima  fade  eyidence  of  probable  cause 
for  the  prosecution,  constitutes  error: 
Schultz  y.  Greenwood  Cemetery,  190  N.  Y. 
276;  rev'g  112  App.  Div.  922. 

h.  Issue. — In  an  equitable  action, 
seeking  to  enforce  contributions  from 
tlie  owners  on  the  south  bank,  it  is  error 
for  the  court  to  refuse  to  pass  upon 
tbeir  liability  when  that  issue  has  been 
tendered:  Loomls  y.  Loewenheim,  121 
App.  Diy.  88;  105  N.  Y.  Supp.  735. 

i.  MaUcious  prosecntion. — ^In  an  ac- 
tion for  malicious  prosecution,  it  is  error 
to  charge  that  the  assistant  district  attor- 
ney adyised  the  defendant  one  week  after 
lie  caused  the  plaintiff's  arrest  that  there 
-wsB  eyidence  sufficient  to  make  out  a 
prima  fade  case:  Murphy  y.  Eldlitz,  121 
App.  Diy.  224;  105  N.  Y.  Supp.  674, 

j.  NegUgence. — In  an  action  against 
a  <»UTier  to  recover  for  personal  injuries, 
it  is  error  to  charge  that  the  defendant 
-was  bound  to  carry  the  plaintiff  safely: 


O'Neil  v.  New  York  &  Queens  County 
Railway  Co.,  121  App..  Div.  487;  106  N.  Y. 
Supp.  128. 

k.  Negligence  charge. — Erroneous 
charge  in  action  to  recover  for  death  of 
boy  killed  by  trolley  based  on  inference 
not  supported  by  the  evidence:  Miller  v. 
Union  Railway  Co..  191  N.  Y.  77;  rev'g 
120  App.  Div.  876. 

1.  Nonsuit. — ^When  a  plaintiff  makes 
no  case,  the  trial  judge  may  nonsuit  on 
his  *own  motion:  Denton  v.  Abrams,  120 
App.  Div.  593;  105  N.  Y.  Supp.  2. 

m.  Notice. — ^When  on  the  trial  of  an 
action  brought  under  the  Employers'  Lia- 
bility Act  the  parties  disregard  the  items 
of  negligence  set  forth  in  the  notice  and 
litigate  without  objection  the  question  as 
to  whether  a  foreman  was  performing 
acts  of  superintendence  and  whether  he 
were  negligent,  the  master  cannot  after- 
wards object  that  the  negligence  estab- 
lished was  not  set  forth  in  the  notice: 
Heffron  v.  Lackawanna  Steel  Co.,  121 
App.  Div.  35;  105  N.  Y.  Supp.  429. 

n.  Presumption. — It  is  unscientific 
and  incorrect  to  charge  that  where  the 
happening  of  an  event,  causing  an  acci- 
dent, raises  a  presumption  of  negligence, 
the  burden  shifts  to  the  defendant  to 
show  that  it  had  performed  all  that  the 
law  required:  Baum  v.  New  York  & 
Queens  County  R.  Co.,  124  App.  Div.  •12; 
108  N.  Y.  Supp.  265. 

o.  Reversible  error. — It  is  reversible 
error  for  the  plaintiff's  attorney  to  per- 
sistently bring  before  the  jury  the  fact 
that  the  defense  was  being  conducted  by 
an  insurance  company:  Haigh  v.  Edel- 
meyer  &  Morgan  Hod  Elevator  Co.,  123 
App.  Div.  376;  107  N.  Y.  Supp.  936. 

p.  If  counsel  persists  in  calling  the 
attention  of  the  jury  to  the  fact  that  de- 
fendant was  indemnified  by  a  bond,  the 
trial  court,  if  requested,  should  withdraw 
a  juror  and  order  a  retrial,  for  otherwise 
the  appellate  division  will  reverse  the 
judgment:  Kelsey  v.  City  of  New  York, 
123  App.  Div.  381;  107  N.  Y.  Supp.  1089. 

q.  Rule  of  road. — It  is  proper  to 
charge  that  the  rule  or  custom  of  the  road 
is  to  pass  to  the  left  on  overtaking  and 
to  the  right  on  meeting  a  vehicle,  if  the 
position  of  the  parties  be  such  as  to  bring 
the  rule  into  operation:  Peters  v.  Cuneo, 
123  App.  Div.  740;  108  N.  Y.  Supp.  264. 
r.  Specific. — An  exception  that  coun- 
sel "  wished  to  except  to  the  modification 
of  the  charge  and  to  the  charging  of  the 
request  made  by  "  the  plaintiff's  counsel. 


§  997] 
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Is  not  safflciently  epeciflc:  Clark  v.  N. 
Y.  C.  &  H.  R.  R.  R.  Co.,  191  N.  Y.  416; 
rev'g  115  App.  DiY.  813;  101  N.  Y.  Supp. 
96. 

a.  Where  a  charge,  as  to  the  obli- 
gation of  a  defendant  to  promulgate 
rules,  is  so  general  that  it   may  have 


related  to  a  warning,  which  should  haT« 
been  given  to  employees,  an  exception 
to  the  charge  should  specifically  call  the 
attention  of  the  court  to  the  defect 
claimed:  Chinn  v.  Ferro-Concrete  Con- 
struction Co.,  148  App.  DiY.  368« 


§  997.    Case,  when  necessary;  how  made  and  settled. 


b.  Arguments. — Arguments  of  conn- 
sel  over  the  admissibllty  of  evidence  have 
no  place  in  a  case  on  appeal  when  every- 
thing necessary  to  show  the  objection 
and  the  grounds  thereof,  the  ruling  of  the 
court  and  the  exception  thereto  other- 
wise appears:  Davidson  v.  New  York  City 
Railway  Co.,  122  App.  Div.  11;  106  N.  Y. 
Supp.  1044. 

c.  Attomey*fl  lien. — ^A  proceeding  by 
an  attorney  under  S  66  is  a  special  pro- 
ceeding, and  an  appeal  from  the  order  en- 
tered thereon  is  not  an  appeal  from  a 
Judgment;  hence  S  997  has  no  application 
and  the  order  may  be  reviewed  although 
a  case  has  not  been  made;  in  such  a  pro- 
ceeding a  Judgment  in  favor  of  the  attor- 
ney is  not  authorized,  but  the  determina- 
tion should  be  in  the  form  of  an  order 
adjudging  that  the  plaintiff  has  a  lien  for 
a  certain  amount  to  be  enforced  as  pro- 
vided by  f  779:  Sullivan  v.  McCann.  124 
App.  Div.,  126;  108  N.  Y.  Supp.  909. 

d.  Case. — The  special  term  of  the 
Supreme  Court  will  not  strike  out  on 
motion  a  case  on  appeal  served  by  th( 
defendant  and  retained  by  the  plaintiff, 
as  the  question  whether  it  is  authorized 
by  law  must  be  determined  by  the  Ap- 
pellate Division:  Waldo  v.  Schmidt,  62 
Misc.  71;    115  N.  Y.  Supp.  1023. 

e.  Case  settled. — An  appeal  from  a 
Judgment  of  the  city  court  of  the  city  of 
New  York  must  be  heard  upon  a  case  set- 
tled and  signed  as  prescribed  by  the 
general  rules  of  practice;  and,  where  the 
record  does  not  show  that  the  case  has 
been  settled  and  signed,  a  stipulation  that 
it  is  a  copy  of  the  record  filed  does  not 
cure  the  defect:  Sacks  v.  Hookey,  66 
Misc.  198;  105  N.  Y.  Supp.  235. 

f.  Contents. — In  the  settlement  of 
a  case  on  appeal,  it  is  the  duty  of  the 
trial  court  to  see  that  the  case  contains 
substantially  all  that  transpired  at  the 
trial,  to  the  end  that  the  ultimate  rights 
of  both  parties  may  be  Intelligently  con- 
sidered and  effectually  conserved:  Mo- 
roney  v.  Cole,  56  Misc.  454;  107  N.  Y. 
Supp.  214. 

g.  Costs. — On  an  appeal  from  an 
order  denying  a  motion  for  a  new  trial 
made  on  the  ground  of  newly  discov- 
ered evidence  It  is  necessary  to  make  a 
case  and  exceptions;  the  prevailing 
party  is  entitled  to  full  costs  of  appeal, 
although  he  is  also  entitled  to  full  costs 
on    a    simultaneous    appeal    from    the 


Judgment:  Pease  v.  Pennsylvania  R. 
R.  Co.,  137  App.  Div.  458;  121  N.  Y. 
Supp.  784;   199  N.  Y.  555. 

h.  Evidence. —  A  motion  for  a  new 
trial  on  the  ground  of  newly  discovered 
evidence  must  be  made  on  a  case  pre* 
senting  the  evidence  given  on  the  first 
trial;  the  affidavit  of  a  Juror  cannot 
be  admitted  to  show  misconduct  on  his 
part  or  that  of  a  fellow  Jaror:  Hanor 
V.  Housel,  128  App  Div.  801;  113  N.  Y. 
Supp.  163. 

i.  Bxceptioiis. — A  trial  Judge  In  re- 
settling a  case  may  act  upon  h.f«  own 
recollection,  but  a  defendant  Is  entitled 
to  have  a  ruling  to  his  objection  In- 
serted, where  the  Judge  struck  it  out 
merely  because  it  did  not  appear  in  the 
stenographers'  minutes,  and  where  the 
ruling  Is  not  denied,  and  there  Is  no 
proof  that  the  minutes  are  correct: 
Jenkins  v.  Bishop,  133  App.  Div.  617; 
117  N.  Y.  Supp.  630. 

j.  Where  a  case  on  appeal  contains 
no  order  denying  the  defend^mt's  motion 
for  a  new  trial,  and  the  statement  that 
the  case  contains  all  the  evidence  has 
been  stricken  out  by  stipulation,  the 
appellate  court  will  only  examine  the 
exceptions;  it  will  not  determine 
whether  the  verdict  is  supported  by  the 
evidence  or  whether  the  damages  are 
excessive:  Ralsler  v.  Benjamin.  133 
App.  Div.  721;  118  N.  Y.  Supp.  221. 

k.  Judgment. —  Unnecessary  papers 
do  not  affect  the  validity  of  the  Judg- 
ment, and  moreover,  a  motion  to  re- 
quire a  defendant  to  accept  notice  of 
appeal  asserts  the  validity  of  the  Judg- 
ment to  be  appealed  from:  Lally  v. 
New  York  Central  &  H.  R.  R.  R.  Co., 
132  App.  Div.  66;  116  N.  Y.  Supp.  470. 

1.  Judgment  rolls. — ^Where  plaintiffs 
refuse  to  settle  a  statement,  as  to  the 
contents  of  certain  Judgment  rolls,  used 
by  them  in  opposition  to  a  motion  to  va- 
cate a  Judgment,  and  compel  the  defend- 
ant on  appeal  to  print  the  Judgment  rolls 
in  full,  the  court,  in  order  to  emphasize 
its  disapproval,  may  impose  the  cost  of 
printing  the  record  upon  the  plaintiffs : 
Holl  V.  Builders  Construction  Co.,  127 
App.  Div.  727;  111  N.  Y.  Supp.  876. 

m.  JJb  pendens. — ^When  It  is  undis- 
puted that  a  li8  pendens  Is  actually  on  file, 
a  party  who  sought  to  offer  it  in  evidence 
is  entitied  to  have  It  Included  In  the  case 
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on  appeal,  although  Instead  of  producing 
the  original  instrument  he  offered  in  evi- 
dence a  certificate  of  the  county  clerk 
showing  that  it  was  on  file,  the  court 
stating  that  when  produced  it  would  be 
marked  as  an  exhibit,  and  by  inadvert- 
ence counsel  failed  to  have  the  original 
paper  brought  from  the  files  of  the  court: 
Miller  V.  Norcross,  122  App.  Div.  793;  107 
N.  T.  Supp.  854. 

a.  Narrative. — In  a  case  on  appeal, 
the  evidence  should  be  reduced  to  strict 
narrative,  and  all  superfluous  colloquy 
and  matter  omitted:  Pulcino  v.  Long 
Island  R.  R.  Co.,  125  App.  Div.  629;  109 
N.  Y.  Supp.  1076. 

b.  New  evidence. —  The  court  may 
grant  a  new  trial  on  the  ground  of 
newly  discovered  evidence,  although  the 
Judgment  on  the  first  trial  has  been 
affirmed  by  the  Appellate  Division;  but 
where  after  such  affirmance,  a  new  trial 
is  granted,  it  should  be  conditional  on 
payment  of  costs  of  first  trial  and  of 
appeal,  and  costs  of  the  motion  for  th* 
new  trial:  Buffalo  Cold  Storage  Co.  v. 
Bacon,  136  App.  Div.  263;  120  N.  Y. 
Supp.  960. 

c.  On  a  motion  for  a  new  trial  upon 
the  grounds  of  newly-diecovered  evi- 
dence the  special  term  and  the  appellate 
division  may  consider  the  reputation 
and  character  of  the  proposed  witnesses 


in  determining  the  probative  force  of 
the  proposed  testimony:  Heuser  v.  N. 
Y.  Trans.  Co.,  143  App.  Div.  494;  128 
N.    Y.   Supp.    415. 

d.  Opinion. — The  opinion  of  the  trial 
court  is  no  part  of  the  record  on  appeal, 
but  it  may  be  examined  to  ascertain 
what  principle  governed  the  court  be- 
low in  arriving  at  its  decision:  Harde 
V.  Purdy,  62  Misc.  232;  114  N.  Y.  Supp. 
814. 

e.  Resettlement. — ^When  the  surro- 
gate on  an  application  to  revoke  letters 
testamentary  has  ordered  that  affidavits 
of  the  petitioner  used  in  a  prior  proceed- 
ing be  stricken  from  the  record  unless 
the  former  answering  affidavits  were  also 
Incorporated,  and  there  is  a  failure  to  in- 
corporate all  the  answering  affidavits  be- 
cause they  have  been  lost,  the  appellate 
division  will  remit  the  case  to  the  sur- 
rogate for  resettlement:  Matter  of  Rich- 
ardson, 120  App.  Div.  406;  105  N.  Y. 
Supp.  615. 

f.  Upon  an  appeal  from  an  order  de- 
nying the  resettlement  of  a  case  on 
appeal,  although  the  order  recites  that 
the  stenographer's  minutes  were  read, 
the  appellant  should  not  be  obliged  to 
print  them  in  full,  but  only  such  ex- 
tracts as  relate  to  matters  in  contro- 
versy: Raymond  v.  Tiffany,  135  App. 
Div.  353;  120  N.  Y.  Supp.  380. 


§  998.    When  appeal,  etc.,  may  be  heard  without  a  case. 


g.  Costs. — Upon  an  appeal  from  an 
order  denying  a  motion  for  a  new  trial 
made  on  the  ground  of  newly  discovered 
evidence  it  is  necessary  to  make  a  case 
and  exceptions;  the  prevailing  party  is 
entitled  to  full  costs  of  appeal,  although 
he  is  also  entitled  to  full  costs  on  a 
simultaneous  appeal  from  the  judgment: 
Pease  v.  Pennsylvania  R.  R.  Co.,  137 
App.  Div.  458;  121  N.  Y.  Supp.  784; 
199  X.  Y.  555. 

h.  Power  of  referee. — ^A  referee  ap- 
pointed to  hear  and  determine  has  the 
same  power  and  authority  as  a  justice 
of  the  court  and  his  decision  stands  as 
the  decision  of  the  court;  it  can  be  re- 
viewed and  set  aside  only  for  the  same 
reasons  and  in  the  same  manner  as  can 


a  decision  of  the  court:  Bedford  v.  Hoi- 
Tan  Co..  140  App.  Div.  282;  125  N.  Y. 
Supp.  173. 

i.  Surprise. — Suprise  at  a  ruling  of 
law  on  undisputed  facts  is  not  ground 
for  a  new  trial:  Hapgoods  v.  Lusch,  123 
App.  Div.  27;  107  N.  Y.  Supp.  334. 

j.  A  new  trial  will  not  be  granted 
upon  the  ground  that  the  defendant  was 
surprised  by  the  introduction  of  evidence 
when  it  did  not  demand 'a  bill  of  par- 
ticulars, nor  that  the  complaint  be  made 
more  definite  and  certain,  nor  the  with- 
drawal of  a  juror,  and  did  not  claim 
surprise  in  any  manner  other  than  by  ob- 
jection to  the  evidence:  Roenbeck  v. 
Brooklyn  Heights  Railroad  Co.,  123  App. 
Div.  606;  108  N.  Y.  Supp.  80. 


§  999.    Motion  for  new  trial  upon  judge's  minutes;  appeal  from  order 
thereupon. 


k.  Affirmance. — ^A  former  affirmance 
of  a  discretionary  order  made  pursuant 
to  §  999  setting  aside  a  nonsuit  and 
sranting  a  new  trial,  but  not  stating 
the  grounds  upon  which  it  was  made, 
cannot  be  regarded  as  a  decision  by  the 
appellate  division  that  the  plaintiff  had 
^eatablished  a  prima  facie  cause  of  action 
•on  the  merits:  Ozogar  v.  Pierce,  Butler 


&  Pierce  Manufacturing  Co.,  134  App. 
Div.  800;   119  N.  Y.  Supp.  405. 

1.  Appeal. — ^Although  a  defendant 
moved  for  a  new  trial  upon  the  minutes, 
if  there  be  no  appeal  from  the  order  de- 
nying that  motion,  the  case  comes  be- 
fore the  appellate  division  upon  the  judg- 
ment only;  if  a  defendant  moves  for  a 
nonsuit  and  the  plaintiff  for  a  direction 
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of  yerdlct  there  is  a  waiver  of  the  right 
to  go  to  the  Jury,  and  the  rerdict  rests 
upon  the  same  foundation  as  though  Uie 
facts  were  found  by  the  jury:  Hamrah  y. 
Maloof  &  Co.,  127  App.  DiT.  331;  111 
N.   Y.   Supp.   509. 

a.  Upon  an  appeal  from  a  Judgment 
only,  of  the  municipal  court  of  the  city 
of  Syracuse,  rendered  upon  the  verdict 
of  a  Jury,  the  county  court  has  no  power 
to  grant  a  new  trial  on  the  ground  that 
the  verdict  was  against  the  weight  of 
evidence:  Skurnick  v.  Kaletsky,  143 
App.  Div.  670;  128  N.  Y.  Supp.  71. 

b.  An  appeal  may  be  taken  from  an 
order  denying  a  motion  for  a  new  trial 
in  an  action  triable  by  Jury  irrespective 
of  whether  a  Judgment  has  been  entered 
and  irrespective  of  whether  an  appeal 
has  been  taken  from  a  judgment,  if  one 
has  been  entered:  Gelder  v.  Int.  Ore 
Treating  Co.,  148  App.  Div.  637. 

c.  Application. — §  999  applies  only 
to  trials  by  Jury  and  not  to  trials  by 
the  court:  Dearing  v.  Independent 
Union  Telephone  Co.,  145  App.  Div.  152. 

d.  Case. — ^Where,  after  a  verdict,  a 
motion  is  made  pursuant  to  and  upon  the 
grounds  stated  in  8  999  to  set  it  aside, 
which  motion  is  entertained  and  subse- 
quently granted,  an  appeal  to  the  court 
of  appeals  from  a  judgment  entered  upon 
the  verdict  pursuant  to  an  order  of  the 
appellate  division  reversing  the  order 
setting  aside  the  verdict,  should  not  be 
dismissed  for  failure  to  prepare  and  set- 
tle a  case  as  required  by  8  1339  when  a 
verdict  is  rendered  subject  to  the  opinion 
of  the  appellate  division,  but  the  appeal 
may  be  heard  upon  a  case  prepared  and 
settled  in  the  usual  manner:  South  Bay 
Company  v.  Howey,  190  N.  Y.  240;  rev'g 
113  App.  Div.  382;  98  N.  Y.  Supp.  908. 

e.  Costs. — ^Where  a  verdict  for  the 
plaintiff  is  against  the  weight  of  evi- 
dence, the  trial  court  should  not  dismiss 
the  complaint  upon  the  merits,  but  should 
order  a  new  trial  conditioned  upon  pay- 
ment of  costs:  Smith  v.  Stork,  126  App. 
Div.  355;  110  N.  Y.  Supp.  749. 

f.  An  order  setting  aside  a 
verdict  and  granting  a  new  trial  under 
8  999  because  of  error,  mistake  or  mis- 
conduct by  the  Jury,  should  not  be  con- 
ditioned on  the  payment  of  costs  to  the 
party  who  obtains  the  verdict;  costs 
are  proper  only  when  the  erroneous 
verdict  was  caused  by  the  fault,  mis- 
take, or  improper  conduct  of  a  party 
to  the  action:  Rothenberg  v.  Brooklyn 
Heights  Railroad  Co.,  134  App.  Div. 
151;    118  N.  Y.  Supp.   849. 

fir.  In  a  proceeding  to  inquire  into  the 
sanity  of  a  defendant,  an  order  directing 
the  commissioners  to  reconvene  and  give 
reasonable  opportunity  to  present  a  de- 
fense will  be  granted  upon  the  condition 
that  costs  and  expenses  be  paid:  Matter 
of  Hammond,  55  Misc.  124;  106  N.  Y. 
Supp.  285. 


h.  J>amAge9. — ^A  verdict  for  $2,000  1b 
not  excessive  when  the  plaintiff,  a  woman 
earning  about  |6  a  week  by  outside  labor 
in  addition  to  doing  her  own  housework, 
sustained  a  Colles  fracture  of  the  wrist, 
which  caused*  great  pain,  seven  months 
incapacity  for  labor,  and  left  her  hand 
permanently  weakened:  Powers  v.  Vil- 
lage of  Moravia,  123  App.  Div,  191;  108 
N.  Y.  Supp.  159. 

i.  Denied. — ^Where  a  motion  for  a 
new  trial  upon  the  judge's  minutes 
made  on  the  grounds  stated  in  8  999 
has  been  denied  by  the  trial  court,  and 
when  the  term  has  expired,  the  rights 
of  the  parties  become  fixed  in  the  ab- 
sence of  an  appeal  upon  a  case  made 
and  settled;  the  trial  judge  has  no 
right  thereafter  to  entertain  a  reargu- 
ment  of  the  motion:  Bills  v.  Heam,  132 
App.  Div.  207;  116  N.  T.  Supp.  977 

j.  Discharge  of  Jury.— When  the 
court,  without  submitting  any  specific 
question  under  8  1187,  and  without  di- 
recting a  Jury  to  render  a  verdict  sub- 
ject to  the  opinion  of  the  court  under 
8  1185,  directs  judgment  for  the  plain- 
tiff and  the  jury  is  discharged,  the  court 
cannot  direct  a  verdict  for  the  defend- 
ant but  is  limited  to  granting  a  new 
trial:  Wilson  ft  Balllle  Mfg.  Co.  v.  City 
of  New  York.  122  App.  Div.  621;  107 
N.  Y.  Supp.  524. 

k.  Dlscretioiuury. — A  motion  for  a 
new  trial  on  the  ground  that  the  vei^ 
diet  is  against  the  weight  of  evidence, 
or  contrary  to  law,  is  addressed  not  only 
to  the  discretion  of  the  trial  court  but 
to  the  discretion  of  the  Appellate  En- 
vision. Where  a  new  trial  has  been  im- 
properly granted  by  the  trial  court,  the 
Appellate  Division  may  reinstate  the 
Judgment:  Maier  v.  Duffin,  134  App. 
Div.   594;    119  N.  Y.  Supp.  427. 

1.  Dismissal. — ^When  there  is  a  clear 
conflict  of  evidence  as  to  whether  a  de- 
fendant  negligently  directed  certain  acts, 
the  court  on  motion  to  set  aside  a  verdict 
on  the  grounds  specified  in  8  999  has  no 
authority  to  dismiss  the  complaint  on  a 
reserved  motion  for  a  nonsuit:  Powers  v. 
Miller,  123  App.  Div.  396;  107  N.  Y.  Supp. 
960. 

m.  Where  a  party  moves  to 
dismiss  a  complaint  or  to  set  aside  a 
verdict,  and  the  trial  Judge  reserves 
decision,  it  is  not  necessary  for  tiie  mov^ 
ing  party  to  except  to  the  reservation  of 
decision,  or  to  the  ruling  when  subse- 
quently made,  in  order  to  bring  up  for 
review  all  questions  raised  by  the 
motion:  Smith  v.  Long  Island  Railroad 
Co.,  129  App.  Div.  427;  114  N.  Y.  Supp. 
228. 

n.  Excessive. —  A  verdict  of  $9,000 
not  excessive,  when  the  plaintiff,  prior 
to  the  injury,  was  earning  over  $2,000  a 
year:      Roenbeck    v.    Brooklsm    Heights 
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Railroad  Co.,  123  App.  Dlv.  606;  108  N. 
Y.   Supp.  80. 

a.  Findings. — ^When  the  findings  and 
judgment  are  not  in  accord  with  the 
claims  of  either  party,  as  set  forth  in  the 
pleadings,  nor  with  the  testimony  of 
either,  a  new  trial  will  be  granted:  Mol- 
loy  V.  Dean,  120  App.  Div.  482;  104  N.  Y. 
Supp.  1071. 

b.  Improper  charge. —  Where  the 
jury  disagrees,  and  the  judge  in  his  re- 
marks to  them  says  that  many  jurors 
will  stick  to  their  opinion  regardless  of 
what  the  other  jurors  say,  and  that 
many  jurors  will  not  discuss  the  case 
with  other  jurors,  and  that  such  con- 
duct is  wilful  contempt  of  court,  a  ver- 
dict rendered  after  a  second  retirement 
is  not  their  free  and  voluntary  judg- 
ment, and  will  be  set  aside:  Levison  v. 
Zipkln,  65  Misc.  203;  119  N.  Y.  Supp. 
680. 

c.  Interest. — ^When  in  any  aspect  of 
the  case  the  plaintiff  is  entitled  to  re- 
cover, an  error  in  failing  to  allow  inter- 
est does  not  necessitate  a  new  trial: 
Kervin  v.  Utter,  120  App.  Div.  610;  104 
N.  Y.  Supp.  1061. 

d.  Municipal  court. — ^An  appeal  from 
an  order  of  the  municipal  court  of  the 
dty  of  New  York  granting  a  new  trial 
must  be  heard  upon  a  case  settled  €is 
provided  by  S  999:  Rubin  v.  Friedman, 
69  Misc.  328;  125  N.  Y.  Supp.  546. 

e.  New  trial. — ^BfEect  of  ruling  deny- 
ing motion  for  new  trial,  after  rendition 
of  verdict,  and  granting  reserved  motion 
for  nonsuit:  Paltey  v.  Egan,  200  N.  Y. 
83. 

f.  Perjury. — ^Although  a  defendant 
sued  for  personal  Injuries  did  not  con- 
trovert the  plaintiff's  evidence  at  trial, 
a  new  trial  will  be  granted  where  it  is 
clearly  shown  that  the  plaintiff  com- 
mitted deliberate  perjury  when  testify- 
ing as  to  the  extent  of  his  injuries: 
Zettel  V.  Taylor,  129  App.  Div.  642;  114 
N.   Y.  Supp.  467. 

g.  Reconsider  verdict. — ^The  court  is 
without  power  after  setting  aside  a  ver- 
dict, to  instruct  the  jury,  that  the  verdict 
is  insufficient  and  that  they  must  recon- 
sider the  case:  Faff  v.  Union  Railway 
Co.,  126  App.  Div.  773;  110  N.  Y.  Supp. 
145. 

h.  Resettlement. — ^Where  an  order 
granting  a  new  trial  is  resettled  by  stat- 
ing that  the  original  order  was  made 
at  trial  term  when  in  fact  it  was  made 


by  the  justice  at  chambers  after  the 
trial  term  closed,  the  order  of  resettle- 
ment will  be  reversed  on  appeal:  Hatten- 
dorf  V.  New  York  City  Railway  Co.,  130 
App.  Div.  488;  114  N.  Y.  Supp.  1118. 

i.  An  order  granting  a  new  trial 
after  a  nonsuit  at  the  close  of  the  plain- 
tiff's case  will  be  sustained  if  the  evi- 
dence raised  a  question  for  the  jury: 
Hlrschberg  v.  Brooklyn,  Queens  Co.  & 
Suburban  R.  R.  Co.,  134  App.  Dlv.  629; 
119  N.  Y.  Supp.  492. 

j.  Somming  up. — ^A  verdict  should 
be  set  aside  and  a  new  trial  granted, 
where  the  plaintiff's  counsel  in  summing 
up  made  a  statement  as  to  the  recovery 
by  another  person:  Nelson  v.  4 2d  St.,  M. 
&  St  N.  Ave.  R.  R.  Co.,  55  Misc.  373; 
106  N.  Y.  Supp.  652. 

k.  Surprice. — ^When  motion  for  a 
new  trial  on  the  ground  of  surprise  and 
newly  discovered  evidence  will  be  de- 
nied: Jospe  V.  Danis,  138  App.  Div. 
544;  123  N.  Y.  Supp.  360. 

1.  Sympathy. — ^When  the  trial  court 
finds  that  a  verdict  for  the  plaintiff  is 
not  supported  by  the  evidence,  it  cannot 
deny  a  new  trial  upon  the  ground  that 
S3rmpathy  for  the  plaintiff  will  probably 
be  so  great  as  to  lead  another  jury  to 
award  still  greater  damage:  Rogers  v. 
Macbeth,  123  App.  Div.  671;  108  N.  Y. 
Supp.  74. 

m.  Tort  feasors. — ^When  in  an  action 
for  negligence  against  joint  tort  feasors, 
the  jury  renders  an  entire  verdict  against 
all,  the  court  is  without  power  to  set 
aside  the  verdict  as  to  one  defendant  and 
refuse  to  set  it  aside  as  to  others;  the 
recovery  must  be  set  aside  or  sustained 
as  to  all,  and  when  a  new  trial  has  been 
granted  to  one  defendant  a  verdict 
against  the  other  will  be  set  aside; 
Bamberg  v.  International  Railway  Co., 
121  App.  Div.  1;  105  N.  Y.  Supp.  621. 

n.  Verdict. — ^Where  a  court  charged 
that  the  jury  if  they  find  for  plaintiff 
should  find  for  a  certain  amount,  a  ver- 
dict for  the  lesser  amount  should  be  set 
aside  on  defendant's  motion:  Feldman 
V.  Levy,  56  Misc.  563;  106  N.  Y.  Supp. 
1092. 

o.  Wrong  defendant. —  A  motion  to 
set  aside  a  verdict  should  be  granted, 
where  the  plaintiff's  attorney  accepted  an 
answer  served  by  the  brother  of  the  per- 
son whom  it  was  Intended  to  sue  as  de- 
fendant: Garvey  t.  Falk,  58  Misc.  967; 
111  N.  Y.  Supp.  175. 


§  1001.    Motion  for  new  trial  at  the  appellate  division;  when  trial 
was  by  court  or  referee. 


p.  Application. — S§  1001  and  1002 
have  no  application  to  a  motion  to 
amend  or  vacate  a  judgment;  such  a 
motion  is  authorized  by  §  1283:  Emmet 
▼,  Runyon,  139  App.  Dlv.  310;  123  N. 
Y.  Supp.  1026. 


q.  County  court. — ^There  is  no  appeal 
to  the  appellate  division  from  an  inter- 
locutory Judgment  of  the  county  court; 
the  proper  practice  is  either  to  appesd 
from  the  final  Judgment  of  said  court, 
or  move  in  the  appellate  division  pur- 
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suant  to  §  1001,  In  which  latter  case 
only  questions  of  law  arising  on  rulings 
duly  excepted  to  are  presented  for  re- 


view:   Fox  V.  Fox,  128  App.  Dlv.  876; 
113  N.  Y.  Supp.  121. 


§  1002.    When  motion  for  new  trial  to  be  made  at  special  term. 
Restrictions  thereupon. 


a.  After  aflOrmance. — ^Motion  for  a 
new  trial  on  the  ground  of  newly  discov- 
ered evidence  denied  after  affirmance  by 
the  court  of  appeals  of  a  judgment  ren> 
dered  in  an  action  to  recover  a  balance 
unpaid  on  a  building  contract;  the  court 
must  be  well  satisfied  that  newly  discov- 
ered evidence  will  establish  the  claim 
made  under  it,  where  there  has  been  a 
lengthy  trial  and  a  determination  by  the 
appellate  division  and  the  court  of  ap- 
peals, and  the  successful  party  will  be 
deprived  of  the  testimony  of  his  most  im- 
portant witness:  Neidlinger  v.  Onward 
Ck)n8truction  Co.,  124  App.  Dlv.  26;  109 
N.  Y.  Supp.  717. 

b.  Application. — §§  1001  and  1002 
have  no  application  to  a  motion  to 
amend  or  vacate  a  Judgment;  such  a 
motion  is 'authorized  by  §  1283:  Emmet 
V.  Runyon,  139  App.  Dlv.  310;  123  N. 
Y.  Supp.  1026. 

c.  Contract. — ^A  new  trial  will  not  be 
granted  on  the  ground  of  newly  discov- 
ered evidence  where,  in  order  for  plain- 
tiff to  recover,  he  must  show  that  one 
defendant  was  an  associate  of  the  other 
at  the  time  of  signing  of  a  contract  and 
was  a  party  to  the  contract,  and  the  new 
evidence  is  an  unanswered  telegram  of 
inquiry  from  the  second  defendant  to  the 
first  dated  two  weeks  after  the  contract: 
Lynch  v.  McCabe,  126  App.  Div.  744; 

111  N.  Y.  Supp.  291. 

d.  Expert  evidence. — Expert  testi- 
mony which  was  Just  as  available  before 
as  after  trial,  is  not  newly  discovered 
evidence  which  warrants  a  new  trial: 
Reilly  V.  Haseltine,  Nos.  1  &  2,  127  App. 
Div.  64;   111  N.  Y.  Supp.  457. 

e.  Fourth  trial. — ^A  new  trial  should 
not  be  granted  after  a  verdict  rendered 
on  a  fourth  trial  after  three  former  ver- 
dicts had  been  set  aside:  Vaughn  v. 
Glens  Falls  P.  Cement  Co.,  59  Misc.  230; 

112  N.  Y.  Supp.  240. 

f.  liimitation. — ^The  time  limitation 
under  §  1002  applies  only  to  motions  for 
a  new  trial  upon  an  allegation  of  error  in 
a  finding  of  fact  or  ruling  upon  the  law 


made  by  the  Judge  upon  the  trial;  a  mo- 
tion for  a  new  trial,  on  the  ground  that 
the  verdict  is  contrary  to  law  as  ruled 
by  the  trial  Judge,  is  not  within  such 
limitation:  Brown  v.  Grossman,  59  Misc. 
153;  110  N.  Y.  Supp.  262. 

g.  Misconduct. — ^Affidavits  of  jurors 
will  not  be  received  to  Impeach  their 
verdict  or  to  show  misconduct  in  the 
jury  room:  Zint  v.  Mulligan,  140  App. 
Div.  230;  124  N.  Y.  Supp.  1016. 

h.  New  evidence. — ^New  trial  granted, 
on  a  showing  of  newly  discovered  evi- 
dence: Ballard  v.  Village  of  Hamburg, 
143  App.  Div.  719;  128  N.  Y.  Supp.  325. 

i.  On  motion  for  a  new  trial  upon 
the  grounds  of  newly  discovered  evi- 
dence the  special  term  and  the  appellate 
division  may  oonsider  the  reputation  and 
character  of  the  proposed  witnesses  In 
determining  the  probative  force  of  the 
proposed  testimony:  Huesec  v.  N.  Y. 
Trans.  Co.,  143  App.  Div.  494;  128  N. 
Y.  Supp.  415. 

j.  Refused. — ^A  new  trial*  on  the 
ground  of  newly  discovered  evidence,  will 
be  refused  where  there  has  been  already 
two  adjudications  determlnipg  the  fact 
as  to  which  the  additional  witnesses  are 
produced  to  prove:  Romalne  t.  Village 
of  Spring  Valley,  120  App.  Dlv.  6(HL;  106 
N.  Y.  Supp.  256. 

k.  Slander — In  an  action  for  slander, 
a  new  trial  for  newly  discovered  evidence 
will  be  granted  on  the  ground  that  let- 
ters were  subsequently  found  which  had 
a  direct  bearing  on  a  question  decided  by 
the  Jury:  Raymond  v.  Ring,  60  Misc. 
235;  112  N.  Y.  Supp.  1. 

1.  Surprise. — ^While  a  motion  for  a 
new  trial  on  the  grounds  of  surprise 
should  be  made  at  special  term,  where 
such  motion  is  made  by  means  of  an 
order  to  show  cause,  at  chambers,  and 
the  parties  appear  and  argue  the  motion 
without  objection,  the  irregularity  Is 
waived;  in  any  event  the  objection  can- 
not be  raised  for  the  first  time  on  ap- 
peal: Ellis  V.  Hearn,  132  App.  Div.  207; 
116  N.  Y.  Supp.  977. 


§  1007.    Notes  of  stenographer  may  be  treated  as  minutes  of  the 
judge. 

Last  sentence  now  §  305,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 
Remainder,  still  f  1007,  Code  Civ.  Pro.,  viz.: 

S  1107.    NOTES  OF  STENOGRAPHER  MAY  BE  TREATED  AS  MINUTES  OF 
THE  JUDGE.— The  notes  of  an  official  stenographer,  or  assistant  stenographer. 
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taken  at  a  trial,  when  written  out  at  length  may  be  treated,  in  the  discretion  of  the 
Judge,  as  minutes  of  the  Judge  upon  the  trial  for  the  purposes  df  this  article. 

Amended  by  chap.  65  of  1909. 

See  §S  14,  297,  Judiciary  Law,  General  duty  of  stenographers;  notes,  when  to  be 
filed. 

See  $S  292,  298,  299,  302,  Judiciary  Law,  Notes,  how  preserved;  when  written 
out. 


§  1009.    Trial  by  jury;  how  waived. 


a.  Appeal. — Where  a  party  insists 
upon  his  right  to  &  Jury  trial  at  the 
opening  of  the  trial,  he  does  not  waive 
that  right  by  failing  to  appeal  from  an 
order  transferring  the  cause  from  the 
Jury  term  to  the  special  term:  Allen 
V.  Gray,  201  N.  Y.  504. 

b.  Waiver. — ^A  demand  for  a  Jury 
trial  as  to  certain  remaining  issues  made 
at  the  close^  of  the  plaintiff's  case,  comes 
too  late  as/ under  §  1009,  such  right  was 
waived  by  failure  to  make  the  demand 


before  any  evidence  was  given:  Spring 
V.  Collins  Building  &  Const  Co.,  60  Misc. 
239. 

c.  Unless  a  Jury  trial  is  claimed  be- 
fore evidence  is  received,  the  right  is 
waived:  Ross  v.  McCaldln,  123  App.  Dlv. 
13;  107  N.  Y.  Supp.  381. 

d.  When  defendant,  after  a  Jury  trial, 
had  been  refused,  proceeds  with  the 
cause,  it  is  not  a  waiver  of  his  demand: 
Fromme  v.  Davldow,  71  Misc.  467;  128 
N.  Y.  Supp.  745. 


§  1010.    Decision  upon  trial  by  the  court,  when  to  be  filed;  conse- 
quence of  failure. 


e.  Decision. — ^Although  the  court  at 
trial  dismissed  the  complaint,  In  a  suit 
to  have  a  deed  declared  to  be  a  mort- 
gage. It  is  not  thereafter  precluded  from 
filing  a  decision  containing  findings  of 
fact  and  conclusions  of  law  as  a  basis 
for  a  final  Judgment  of  dismissal:  Bas- 
combe  v.  Marshall,  129  App.  Dlv.  518; 
113  N.  Y.  Sapp.  993. 

f.  Findings. — ^The  trial  court  must 
make  findings  of  fact  and  conclusions 
of  law  which  fairly  sustain  its  Judg- 
ment: N.  Y.  State  Nat.  Bank  v.  White- 
hall W.  P.  Co..  Limited,  140  App.  Div. 
740;  125  N.  Y.  Supp.  658. 

g.  Inadvertence. — ^Where  the  Judge 
in  an  equity  action  found  damages  sus- 
tained by  plaintiff  in  a  certain  sum,  and 
also    that    plaintiff    had    waived    each 


damages,  but  the  latter  finding  was  in- 
advertently omitted  from  the  decision, 
and  the  damages  awarded,  the  court 
may  on  motion  amend  the  Judgment  to 
conform  to  the  finding:  Qennert  v. 
Butterick  Publishing  Co.,  Ltd.,  133 
App.  Div.  86;   117  N.  Y.  Supp.  801. 

h.  loaches. — The  right  of  a  party  to 
a  new  trial  for  (the  failure  of  the  trial 
court  to  file  Its  decision  within  twenty 
days,  as  required  by  §  1010,  may  be  lost 
by  laches:  Sobel  v.  Counes,  69  Misc. 
422;   125  N.  Y.  Supp.  893. 

i.  Separate  decisions.  —  It  is  im- 
proper to  makes  two  separate  decisions 
at  the  requests  of  several  defendants  in 
an  action:  Simon  v.  Burgess,  146  App. 
Div.  37. 


§  1011.    Reference  by  consent;  when  and  how  made. 

See  Rule  49,  who  may  be  referee,  etc. 


j.  Prior  order. — ^Where  after  a  ref- 
erence has  been  terminated  pursuant  to 
§  1019,  and  one  Justice  has  denied  a 
motion  to  refer  the  issues  again  to  the 
same  referee,  another  justice  sitting  aA 
trial  term  has  no  power  to  refer  the  is- 
sues to  that  person  while  the  earlier 
order  denying  the  motion  to  refer  is  in 
force:  Lievin  v.  Berlin,  Nos.  1  and  2, 
141  App.  Div.  119;  125  N.  Y.  Snpp.  761. 

18 


k.  Referee. — It  will  be  assumed  by 
the  appellate  division  that  it  was  proper 
for  the  court  to  appoint  a  new  referee 
as  required  by  §  1011  on  granting  a  new 
trial  for  newly  discovered  evidence  if 
the  record  does  not  show  that  there 
was  any  stipulation  expressly  providing 
otherwise:  Buffalo  Cold  Storage  Co.  v. 
Bacon,  136  App.  Div.  263. 


§§  1012,  1013] 
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§  1012.    Qualification  of  last  section. 


a.  Findings. — Although  findings  of 
fact  and  conclusions  of  law  are  not 
signed  at  the  end  thereof  In  the  usual 
form,  and  are  not  supplemented  by  a 
direction  for  the  en^try  of  Judgment  in 
accordance  therewith,  but  each  finding 
and  conclusion  is  marked  found  by  the 
court,  and  upon  them  Judgment  has 
been  entered  without  objection,  and 
both  parties  haye  treated  the  judgment 
as  regular,  it  must  be  so  regarded  upon 
the  appeal  therefrom:  Rudiger  y.  Cole- 
man, 199  N.  Y.  342. 

b.  New  trial. — ^When  the  court  re- 
fuses to  confirm  the  report  of  a  referee 
appointed  in  an  action  for  diyorce  and 


orders  another  reference,  it  should  be 
before  another  referee,  and  if  the  case 
is  sent  back  to  the  same  referee  the 
agrleyed  party  should  not  appeal,  but 
should  move  for  a  new  trial  before  an- 
other referee:  White  y.  White,  138 
App.  Div.  272;   121  N.  Y.  Supp.  934. 

c.  Separation. —  A  Judgment  of 
separation  entered  by  consent  and  based 
on  findings  agreed  to  by  the  parties 
without  evidence  supporting  the  alle- 
gations of  the  complaint  is  void;  a  de- 
fendant by  consenting  to  the  entry  of 
such  judgment  is  not  estopped  from  at- 
tacking its  validity:  Boyer  v.  Beyer,  129 
App.  Div.  647;   114  N.  Y.  Supp.  15. 


§  1013.    Compulsory  reference  for  the  trial  of  issues;  in  what  cases 
it  may  be  made. 


d.  Account, —  The  proper  practice 
where  a  party  Is  adjudged  to  account  be- 
fore a  court  or  referee  is  that  prescribed 
by  the  107th  Chancery  rule,  which  re- 
quires the  accounting  party  to  file  and 
verify  an  account  to  which  the  opposing 
party  must  file  objections,  specify  what 
is  wrong  and  how  the  account  should  be 
surcharged:  Kliger  v.  Rosenfield,  120 
App.  Div.  396;  105  N.  Y.  Supp.  214. 

e.  In  an  action  where  the 
charge  is  made  up  of  forty-three  items 
on  forty-three  different  apartments,  but 
done  under  a  single  employment,  and 
constituting  a  single  transaction,  the 
case  is  not  one  requiring  the  examina- 
tion of  a  long  account:  Levine  v.  Royal 
Bank,  61  Misc.  226;  113  N.  Y.  Supp. 
523. 

f.  Accounting. — An  action  for  an  ac- 
counting where  the  two  causes  of  action 
may  require  the  determination  of  the 
rights  of  parties  independent  of  the  state 
of  accounts  is  not  referable  against  the 
objection  of  the  defendant:  Hill  v.  Rey- 
nolds, 189  N.  Y.  558;  rev'g  119  App.  Div. 
689;  104  N.  Y.  Supp.  308. 

fc.  Where  in  an  action  in 
equity  against  an  agent  demanding 
an  accounting,  the  agent  alleges  in 
answer  a  complete  settlement,  an  order 
of  reference  should  not  be  granted,  for 
if  defendant's  allegation  be  proven, 
there  will  be  no  occasion  for  an  account- 
ing: Horst  Co.  V.  Stocker,  134  App.  Div. 
771;   119  N.  Y.  Supp.  304. 

h.  Acconnt  book s. — Ordinarily, 
where  on  the  trial  of  an  action  at  law 
It  is  necessary  to  examine  books  of  ac- 
count to  determine  the  profits  of  a  busi- 
ness, and  so  ascertain  the  amount  to 
which  plaintiff  claims  to  be  entitled,  the 
issues  are  not  referable:  Konheim  v. 
Harris,  148  App.  Div.  238. 

i.  Attorney. —  Where  an  attorney 
sues  to  recover  for  professional  services 


rendered  in  only  five  separate  matters 
which  can  be  grouped  in  the  proof  as  to 
rendition  and  value,  a  compulsory  refer- 
ence should  not  be  granted,  although  the 
bill  of  particulars  states  twenty-five  items 
of  service:  Russell  v.  McDonald,  126 
App.  Div.  844;  110  N.  Y.  Supp.  950. 

j.  Discretion. — ^A  reference  to  hear 
and  determine  in  a  case  involving  the 
examination  of  a  long  account  is  in  the 
discretion  of  the  court:  Searle  v.  Hal- 
stead  &  Co.,  67  Misc.  561;  124  N.  Y. 
Supp.  811. 

k.  Jury  trial. — A  motion,  for  the 
reference  of  an  action  to  recover  sums  due 
for  work  and  materials  furnished,  should 
be  denied  if  a  Jury  trial  is  practicable: 
Caiiavan  Brothers  Co.  v.  Automobile 
Club.  121  App.  Div.  751;  106  N.  Y.  Supp. 
572. 

1.  Motion  papers. — ^A  trial  Justice  has 
no  power  to  withdraw  a  Juror  and  di- 
rect a  reference  in  an  action  at  law,  in 
the  absence  of  papers  showing  that  the 
trial  will  necessitate  the  examination  of 
a  long  account  and  will  not  involve  diffi- 
cult questions  of  law:  Huber  Co.  v. 
Rogers,  142  App.  Div.  642;  127  N.  Y. 
Supp.  329. 

m.  Reference. — ^Neither  in  actions  at 
law  nor  in  suits  in  equity  can  a  compul- 
sory reference  be  had  unless  the  exam- 
ination of  a  long  account  is  Involved: 
Roome  v.  Smith,  123  App.  Div.  416;  107 
N.  Y.  Supp.  1088. 

n.  Reference. — ^A  reference  may  be 
ordered  for  the  purpose  of  an  account- 
ing and  determination  of  profits,  Ih  an 
action  to  recover  wages  and  one-third 
of  the  profits  of  a  business,  of  which 
plaintiff  had  been  superintendent:  Ldnd- 
ner  v.  Starin,  60  Misc.  481;  113  N.  Y. 
Supp.  652. 

o.  A  compulsory  reference  will  not 
be  granted  by  reason  of  a  coanterclaim 
involving  the  examination  of  a  long  ac- 
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count,  when  the  cause  of  action  set  out 
In  the  complaint  entitles  plaintiff  to  a 
jury  trial,  and  the  defense  thereto  puts 
In  issue  all  of  its  material  aHegations: 
Snell  v.  Niagara  Paper  Mills,  193  N.  T. 
433;   aff'g  126  App.  Div.  921. 

a.  In  an  action  for  an  accounting  a 
reference  to  hear  and  determine  the 
Issues  cannot  be  ordered  until  an  inter- 
locutory Judgment  providing  for  such 


accounting  has  been  entered  after  a 
trial  of  the  issues  inyolyed,  or  upon 
motion  on  the  pleadings,  if  no  issue  be 
raised:  Post  ▼.  Van  Siclen,  132  App. 
Div.  796;  117  N.  Y.  Supp.  564. 

b.  The  question  whether  an  action  is 
referable  must  be  determined  from  an 
examination  of  the  complaint  alone: 
Berry  v.  Maldonado  &  CJo.  Inc.,  61  Misc. 
442;  113  N.  Y.  Supp.  800. 


§  1015.    Compulsory  referenoe  upon  questions  incidentally  arising. 


c.  Account. — ^The  proper  practice 
where  a  party  is  adjudged  to  account  be- 
fore a  court  or  referee  is  that  prescribed 
by  the  107th  Chancery  rule,  which  re« 
quires  the  accounting  party  to  file  and 
verify  an  account  to  which  the  opposing 
party  must  file  objections,  specify  vhat 
is  wrong  and  how  the  account  should  be 
surcharged:  Kliger  v.  Rosenfield,  120 
App.  Div.  396;  106  N.  Y.  Supp.  214. 

d.  Affidavits. — ^Where  a  question  of 
fact  is  involved  on  a  motion  which  can- 
not be  satisfactorily  decided  on  affi- 
davits, a  reference  should  be  ordered 
under  §  1015:  Turner  v.  N.  Y.  C.  & 
H.  R.  R.  R.  Co.,  74  Mific.  524. 

e.  Interlocutory  Judjpnent. — ^An  ac- 
counting cannot  be  referred  prior  to  the 
trial  of  the  other  issues  and  the  entry 
of  an  interlocutory  judgment  deciding 
them:  Starr  v.  Selleck,  138  App.  Div. 
277;  122  N.  Y.  Supp.  1054. 

f.  Physician. — In  an  action  by  a  phy- 
sician to  recover  for  medical  services, 
rendered  to  defendant's  wife  during  a 
period  of  about  ten  months  while  she  was 
suffering  from  a  single  malady,  the  dif- 
ferent visits  and  telephone  calls  do  not 
constitute  a  long  account:  Lustgarten  v. 
Harlam,  56  Misc.  606;  107  N.  Y.  Supp.  612. 

g.  Prior  order. — ^Where  after  a  refer- 
ence has  been  terminated  pursuant 
to  §  1019  and  one  justice  has  denied 
a  motion  to  refer  the  Issues  again 
to  the  same  referee,  another  jus- 
tice sitting  at  trial  term  has  no 
power  to  refer  the  issues  to  that 
person  while  the  earlier  order  denying 
the  motion  to  refer  is  in  force:    Levin 


V.  Berlin,  Nos.  1  and  2,  141  App.  Div. 
119;   125  N.  Y.  Supp.  761. 

h.  Reference- — §  1015  was  not  in- 
tended to  authorize  taking  the  deposition 
of  a  party  for  use  in  opposing  a  motion 
to  vacate  a  supplemental  summons; 
where  it  appears  that  the  depositions  are 
necessary  to  oppose  a  motion  to  vacate  a 
supplemental  summons,  an  order  of  ref- 
erence to  take  depositions  under  S  886 
should  be  granted:  Johnson  v.  Welling- 
ton Copper  Mining  Co.,  58  Misc.  353;  110 
N.  Y.  Supp.  1098. 

i.  Reply  affidavit. — ^Upon  a  motion 
for  a  writ  of  assistance,  the  case  pre- 
senting questions  dependent  upon  con- 
flicting affidavits,  the  court  under  8  1215 
may  refuse  to  permit  the  moving  party 
to  file  affidavits  in  reply  and  refer  the 
issues  to  a  referee:  Neal  v.  GiUeran,  123 
App.  Div.  639;  108  N.  Y.  Supp.  118. 

j.  Report.  —  A  referee  appointed 
under  §  1015  to  take  and  state  the  ac- 
count of  the  receiver  of  a  partnership, 
need  not  separately  state  facts  and  con- 
clusions of  law  in  his  report:  Matter 
of  Federal  Union  Surety  Co.,  73  Misc. 
28. 

k.  Vacating  Judgment. — The  court  in 
vacating  a  judgment  and  setting  aside 
the  report  of  a  referee,  appointed  to 
take  and  state  the  accounfts  of  a  part- 
nership, may  vacate  the  order  of  refer- 
ence where  the  parties  are  before  the 
court  and  have  been  heard  upon  the 
merits,  although  the  notice  of  motion 
did  not  ask  the  latter  relief:  Randall 
V.  Randall,  139  App.  Div.  674;  124  N. 
Y.  Supp.  524. 


§  1018.    General  powers  of  a  referee  upon  a  trial. 


].  Amendment — A  referee  appointed 
to  try  an  issue  of  fact  or  law  has  the 
same  power  as  the  court  to  permit  an 
amendment  of  a  pleading  at  trial,  if  it 
do  not  substantially  change  the  claim  or 
defense:  People  ex  rel.  Albion  Cider  & 
Vinegar  Co.,  133  App.  Div.  865;  118 
N.  Y.  Supp.  15. 

in.  On  a  reference  to  hear  and  deter- 
mine, the  referee  has  no  power  to  grant 
an  amendment  to  the  complaint  setting 
up  a  new  cause  of  action:  Kelly  v.  St. 
Miclieers  Roman  Catholic  Church,  148 
App.  Div.  767. 


n.  Costs. — Where  a  referee  appointed 
to  hear,  try  and  determine  the  issues 
has  made  a  report  directing  an  entry 
of  Judgment  without  awarding  costs,  the 
special  term  has  no  power  to  grant  a 
motion  sending  the  report  back  to  the 
referee  with  direction  to  pass  upon  the 
question  of  costs:  Barnes  v.  Midland 
Railroad  Terminal  Co.,  144  App.  Div. 
795. 

o.  Power  referee. — ^Where  a  reforee 
in  an  action  is  appointed  to  "  hear,  try 
and  determine,"  he  has  the  same  power 
as  the  special  term,  which  cannot  review. 


§§  1019,  1022] 
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reverse  or  set  aside  his  decision;  such  re- 1  judgment:    Ward   v.   Bronson,   126  App. 
view  must  be  had  by  appeal  from  tbelDlv.  508;  110  N.  Y.  Supp.  335. 


§  1019.    Referee's  report;  when  to  be  made;  consequence  of  failure. 


a.  Pees. — A  referee,  who  falls  to  file 
his  report  within  the  time  prescribed  by 
statute,  forfeits  his  rights  to  any  fees  by 
the  express  provisions  of  §§  1019  and 
2546:  Bottoms  v.  Neeley,  124  App.  Dlv. 
600;  109  N.  Y.  Supp.  120. 

b.  Pees. — Where  the  defendant  ter- 
minates a  reference  because  the  referee 
failed  to  report,  and  later  obtains  a 
judgment  before  a  new  referee,  he  may 
tax  a  trial  fee  for  the  trial  before  the 
first  referee:  Dame  v.  Maynard,  139 
App.  Div.  385;  124  N.  Y.  Supp.  17. 

c.  Prior  decision. — ^A  referee  should 
follow  a  prior  decision  of  the  appellate 


division,  although  a  trial  justice  has  sub- 
sequently made  a  contrary  decision:  Bus- 
sing V.  City  of  Mount  Vernon,  121  App. 
Div.  502;  106  N.  Y.  Supp.  196. 

d.  Second  reference. — Where  after  a 
reference  has  been  terminated  pursuant 
to  §  1019  and  one  justice  has  denied  a 
motion  to  refer  the  issues  again  to  the 
same  referee,  another  justice  sitting  at 
trial  term  has  no  power  to  refer  the  is- 
sues to  that  person  while  the  earlier 
order  denying  the  motion  to  refer  is  In 
force:  Levin  v.  Berlin,  Nos.  1  and  2, 
141  App.  Div.  119;  125  N.  Y.  Supp.  761. 


§  1021 .    Decision  of  court  or  report  of  referee,  upon  trial  of  demurrer. 


e.  Interlocutory  Judgment. — ^Where 
a  demurrer  to  a  complaint  is  overruled, 
with  a  direction  that  upon  defendant's 
failure  to  answer  within  twenty  days, 
an  interlocutory  judgment  may  be  en- 
tered, and  the  defendant  appeals  from 
the  order  overruling  the  demurrer  and 
also  from  the  interlocutory  judgment, 
the  appeal  from  the  Interlocutory  judg- 
ment should  not  be  dismissed  on  the 
ground  that  the  judgment  appealed  from 
was  entered  by  default:  Furnlss  v.  Pur- 
niss,  148  App.  Div.  217. 

f.  Judgment  absolute. — Upon  the 
trial  of  a  demurrer  to  a  complaint  which 
fails  to  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  and  the  facts  are 
matters  of  record  which  cannot  be 
changed  by  an  amendment  of  the  plead- 
ing, a  final  judgment  sustaining  the  de- 
murrer is  properly  ordered:  Long  Island 


R.  R.  Co.  V.  City  of  New  York,  199  N. 
Y.  288. 

g.  Nonsuit. — ^No  findings  are  neces- 
sary jn  which  to  base  a  judgment  of 
nonsuit:  Seattle  v.  Burt,  122  App.  Div. 
473;  107  N.  Y.  Supp.  153. 

h.  Upon  a  motion  for  a  nonsuit,  an 
issue  of  law  only  Is  presented:  Kraus  v. 
Birnbaum,  200  N.  Y.  130. 

i.  Order. — It  is  correct  practice  on 
the  determination  of  a  demurrer  to  en- 
ter an  order,  instead  of  a  decision,  and 
to  appeal  from  such  order  instead  of 
from  the  judgment:  Furnlss  v.  Furnlss, 
No.  1,  148  App.  Div.  211. 

j.  Separate  decision. — It  is  Improper 
to  make  two  separate  decisions  at  the 
requests  of  several  defendants  in  an 
action:  Simon  v.  Burgess,  146  App. 
Div.  37. 


§  1022.    Id.;  upon  triaf  of  the  whole  issue  of  fact. 


k.  Account. — A  referee  appointed 
under  §  1015  to  take  and  state  the  ac- 
count of  the  receiver  of  a  partnership, 
need  not  separately  state  facts  and  con- 
clusions of  law  in  his  report:  Matter 
of  Federal  Union  Surety  Co.,  73  Misc. 
28. 

1.  Appeal. — After  making  findings 
of  fact  and  conclusions  of  law,  and  after 
judgment  entered  on  the  decision 
thereon,  the  court  has  no  power  to 
strike  the  defendant's  proposed  findings 
and  rulings  thereon  from  the  case  on 
appeal  and  substitute  other  rulings  con- 
trary to  those  previously  made:  Helntz 
V.  Darmstadt,  140  App.  Div.  252;  125 
N.  Y.  Supp.  109. 

m.  CJosts. — When  an  Interlocutory 
judgment  decreeing  partition  with  costs 
to  the  plaintiff  has  been  entered  in  con- 
formity to  the  directions  contained  in  the 


decision,  the  special  term  is  without 
power  to  amend  the  judgment  by  award- 
ing costs  to  the  defendant  also:  Smith 
V.  Smith,  121  App.  Div.  480;  106  N.  Y. 
Supp.  137. 

n.  The  court  of  claims  is  required  to 
state  separate  findings  of  fact  and  conclu- 
sions of  law;  the  court  had  not  been  cre- 
ated at  the  time  of  the  enactment  of 
§  3347,  subds.  4  and  7  specifying  the 
courts  required  to  comply  with  the  pro- 
visions of  S  1022,  but  was  subsequently 
established  by  chapter  36  of  1897  as 
amended  by  chapter  692  of  1906  enacting 
§  265  of  the  Ctode  of  CivU  Procedure; 
therefore  the  same  practice  should  be 
pursued  in  the  court  of  claims  as  in  the 
supreme  court;  where  it  appears  that  such 
findings  are  incomplete  but  there  Is  evi- 
dence which  would  have  warranted  the 
court  of  claims  in  making  findings,  in 
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addition  to  those  made,  which  would  be 
sufficient  to  sustain  the  judgment,  it  is  the 
duty  of  the  court  of  appeals  to  infer  such 
findings  in  support  of  the  Judgment: 
Ostrander  v.  State  of  New  York,  192  N. 
Y.  415;  aff'g  126  App.  Div.  938;  110 
N.  Y.  Supp.  866. 

a.  Findings. — A  finding  by  the  trial 
court,  though  not  embodied  in  the  formal 
decision  thereof,  is  nevertheless  a  part 
of,  and  enters  into,  the  judgment,  and 
when  such  finding  is  inconsistent  with  a 
formal  finding,  embraced  in  the  decision, 
upon  a  question  at  issue,  an  appellant  has 
the  right  to  rely  upon  it,  if  more  favor- 
able to  his  contention  tiian  the  formal 
decision:  Hamlin  v.  Hamlin,  192  N.  Y. 
164;  rev'g  117  App.  Div.  493;  102  N.  Y. 
Supp.  671. 

b.  Where  a  party  has  acted  upon  the 
report  of  a  referee  without  objecting  to 
his  failure  to  make  separate  findings  of 
fact  and  conclusions  of  law  as  required 
by  this  statute,  the  defect  is  waived: 
Greason  v.  Holcomb,  131  App.  Div.  868; 
116  N.  Y.  Supp.  336. 

c  Where  co-defendants  present 
separate  and  distinct  proposed  findings 
of  fact  and  law,  and  the  court,  instead  of 
noting  on  the  margin  the  manner  in 
which  each  proposition  is  disposed  of  as 
required  by  the  Code  of  Civil  Procedure, 
merely  signs  the  two  proposed  findings 
at  the  end  and  makes  no  decision,  the 
two  sets  of  findings  cannot  be  treated  as 
a  decision;  under  such  circumstances  a 
judgment  is  premature:  Edinger  v. 
McAvoy,  134  App.  Div.  869;  119  N.  Y. 
6upp.  327. 

d.  The  trial  court  must  make  findings 
of  fact  and  conclusions  of  law  which 
fairly  sustain  its  judgment:  N.  Y.  State 
Nat.  Bank  v.  Whitehall  W.  P.  Co.,  Lim- 
ited, 140  App.  Div.  740;  125  N.  Y. 
Supp.  658. 

e.  The  requirement  of  S  1022  is  not 
complied  with  by  making  up  the  judg- 
ment roll  from  the  requests  of  the  re- 
spective parties  having  "  found "  or 
"  refused  "  marked  upon  the  margin  by 
the  presiding  justice  and   appending  a 


paper  which  in  form  is  an  order  or  judg- 
ment of  the  court  rather  than  of  the 
justice,  and  bearing  a  direction  to  the 
clerk  to  enter:  Brewster  v.  Brewster 
Co.,  145  App.  Div.  812. 

f.  Judgment. — It  is  not  proper  prac- 
tice to  incorporate  findings  in  a  judg- 
ment, except  by  way  of  recital,  and 
where  such  a  judgment  is  not  in  accord 
with  the  direction  by  the  trial  judge.  It 
muec  be  modified  by  striking  therefrom 
all  the  adjudications  except  those  which 
conform  to  such  directions:  Porter  v. 
Int.  Bridge  Co.,  200  N.  Y.  234. 

g.  Merits. — ^When  the  complaint  in 
an  action  against  an  alleged  underwriter 
of  Lloyd's  insurance  is  dismissed  for 
failure  of  proof,  the  dismissal  should  not 
be  upon  the  merits  but  without  prejudice 
to  a  new  action:  Keuthen  v.  Stache,  121 
App.  Div.  521;  106  N.  Y.  Supp.  198. 

h.  Misconduct. — ^A  referee  appointed 
after  final  judgment  to  determine  the 
amount  of  damages  only  need  not  state 
separately  the  facts  found  and  the  con- 
clusions of  law;  a  new  referee  will  not 
be  appointed  because  of  the  misconduct 
of  the  acting  referee  where  the  acts  com- 
plained of  were  done  with  the  acquies- 
cence of  the  attorney  of  the  moving  party: 
Teale  v.  Tilyou.  127  App.  Div.  287;  111 
N.  Y.  Supp.  165. 

i.  Reversal. — ^Where  a  trial  court 
has  made  proper  findings  of  fact  and 
conclusions  of  law  and  awarded  judg- 
ment accordingly,  the  judgment  will 
not  be  reversed  because,  at  the  request 
of  the  defeated  party,  it  found  an  in- 
consistent conclusion  of  law:  McNally 
V.  Georgia-Florida  Lumber  Co.,  146 
App.  Div.  456. 

j.  Signature. — The  report  of  a  ref- 
eree must  be  authenicated  by  his  signa- 
ture, and  mere  initials  are  not  a  signa- 
ture; an  opinion  by  a  referee  giving  his 
conclusions,  but  omitting  to  direct  an 
entry  of  judgment  in  accordance  there- 
with, is  not  sufficient:  Smith  v.  Gelger, 
202  N.  Y.  306;  rev'g  134  App.  Div.  930; 
1  Brad.  P  and  P.  412. 


§  1023.    Parties  may  require  court  or  referee  to  determine  particular 
<|uestions. 


k.  Decision. — ^Although  the  court  at 
trial  dismissed  the  complaint,  in  a  suit 
to  have  a  deed  declared  to  be  a  mortgage; 
It  Is  not  thereafter  precluded  from  filing 
a  decision  containing  findings  of  fact 
and  conclusions  of  law  as  a  basis  for  a 
final  judgment  of  dismissal:  Bascombe 
T.  Marshall,  129  App.  Div.  518;  113  N.  Y. 
Supp.  993. 

I.  Findings. — ^After  making  findings 
of  fact  and  conclusions  of  law,  and  after 
judgment  entered  on  the  decision 
th«reon,  the  court  has  no  power  to 
.strike  the  defendant's  proposed  findings 


and  rulings  thereon  from  the  case  on 
appeal  and  substitute  other  rulings  con- 
trary to  those  previously  made:  Heintz 
V.  Darmstadt  140  App.  Div.  252;  125 
N.  Y.  Supp.  109. 

m.  Foreclosure. — ^A  decree  of  fore- 
closure will  not  be  reversed  on  appeal 
merely  because  the  referee  has  failed  to 
note  on  the  margin  of  requests  to  find 
the  manner  In  which  the  requests  have 
been  disposed  of,  as  required  by  §  1023: 
Stickles  V.  Miller,  143  App.  Div.  763; 
128  N.  Y.  Supp.  487. 
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a.  Mandamus. — ^Where  the  court  at 
epeclal  term  refuses  <to  pass  upon  re- 
quests to  find,  whlcli  hare  been  season- 
ably made,  the  party  aggrieved  may  ap- 
ply to  the  appellate  division  for  a  writ 
of  peremptory  mandamus  to  compel  the 
court  to  perform  its  duty  as  provided 
in  §  1023,  and  the  hearing  of  an  appeal 
from  the  judgment  may  be  stayed  until 
the  application  for  the  writ  is  disposed 
of:  Norwegian  Lutheran  Trinity  Church 
V.  Krelsovitch,  147  App.  Div.  108. 

b.  Proof. — It  is  the  duty  of  a  plain- 
tiff not  only  to  prove  his  cause  of  action, 
but  to  procure  findings  sufficient  to  sus- 
tain the  Judgment  rendered:  Triest  v.  City 
of  New  York.  193  N.  Y.  525;  rev'g  126 
App.  Div.  934. 

c.  Requests. — ^Where  a  referee  re- 
ports separately  his  findings  of  fact  and 


conclusions  of  law,  and  an  objecting  de- 
fendant neither  makes  requests  to  find 
nor  takes  exceptions  to  the  report,  a 
motion  to  send  back  the  report  for  fur- 
ther findings  will  be  denied:  Surpless 
V.  Surpless,  67  Misc.  58&;  124  N.  T. 
Supp.  809. 

d.  A  trial  court  is  not  required  to  in- 
corporate in  its  decision  the  dispoeitioa 
of  requests  to  find,  presented  by  the 
parties:  Bremer  v.  Manhattan  Ry.  Co., 
191  N.  Y.  333;  modTg  113  App.  Div. 
905. 

e.  Separate  decisions. — ^It  is  im- 
proper to  make  two  separate  decisions 
at  the  requests  of  several  defendants  in 
an  action:  Simon  v.  Burgess,  146  App. 
Div.  37. 


§  1 024.    Qualifications  of  a  referee. 

See  §  251,  Judiciary  Law,  Clerk  of  a  court  of  record  within  the  county  of  New 
York  not  to  be  appointed  referee. 

§  1027.    Qualifications  of  trial  jurors. 

Combined  with  |  1028  and  now  $  502,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

I  502.  QUALIFICATIONS  OF  TRIAL  JURORS.— In  order  to  be  qualified  to 
serve  as  a  trial  juror,  in  a  court  of  record,  a  person  must  be: 

1.  A  male  citizen  of  the  United  States,  and  a  resident  of  the  county. 

2.  Not  less  than  twenty-one  or  more  than  seventy  years  of  age. 

3.  Assessed,  for  personal  property,  belonging  to  him,  in  his  own  right,  to  the 
amount  of  two  hundred  and  fifty  dollars;  or  the  owner  of  a  freehold  estate  in  real 
property,  situated  in  the  county,  belonging  to  him  in  his  own  right,  of  the  value 
of  one  hundred  and  fifty  dollars;  or  the  husband  of  a  woman  who  is  the  owner  of 
a  like  freehold  estate,  belonging  to  her,  in  her  own  right;  except  that  in  the  counties 
of  Queens  and  Richmond,  a  person,  to  be  qualified  to  serve  as  such  trial  juror,  shall 
possess  the  property  qualifications  specified  in  subdivision  three  of  section  six 
hundred  and  eighty-six  of  this  chapter. 

4.  In  the  possession  of  his  natural  faculties,  and  not  infirm  or  decrepit 

5.  Free  from  all  legal  exceptions;  of  fair  character;  of  approved  integrity;  of 
sound  judgment;  and  well  informed. 

But  a  person  who  was  assessed,  on  the  last  assessment-roll  of  the  town,  for  land 
in  his  possession,  held  under  a  contract  for  the  purchase  thereof,  upon  which 
improvements,  owned  by  him,  have  been  made,  to  the  value  of  one  hundred  and 
fifty  dollars,  is  qualified  to  serve  as  a  trial  juror,  although  he  does  not  possess  either 
of  the  qualifications,  specified  in  subdivision  third  of  this  section,  if  he  is  qualified 
in  every  other  respect 

Subd.  3  amended  by  chap.  96  of  1910. 

§  1028.    Additional  provision  respecting  property  qualification. 

See  note,  §  1027,  ante. 
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§  1Q29.    Certain  public  officers  disqualified. 

Now  §  503,  Judiciary  Law,  chap.  35  of  1909;  "superintendent  of  public  instruc- 
tion "  stricken  out  and  in  place  thereof  inserted  "  commissioner  of  education; " 
''the  bank  department"  stricken  out  and  word  "banks"  inserted;  after  "insur- 
ance," word  "department"  stricken  out 

§  1030.    Persons  entitled  to  claim  exemption  from  service. 

Now  S  546,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  1031.    Evidence  of  exemption  in  certain  cases. 

Now  |§  547  and  548,  Judiciary  Law,  chap.  35  of  1909. 

S  547  only  changed  by  striking  out  "the  last"  before  "section"  and  adding 
Immediately  thereafter  "five  hundred  and  forty-six." 

$548  changed  in  first  few  lines,  viz.: 

S  548.  CERTIFICATE  OF  EVIDENCE  OF  EXEMPTION  FROM  JURY  DUTY 
MUST  BE  FILED. — The  certificate  being  the  eyidence  of  the  right  to  exemption 
specified  in  subdivision  six  of  section  five  hundred  and  forty-seyen,  proyed*  as 
provided  in  said  subdivision,  accompanied  by  a  notice  indorsed  thereon  that 

S  548,  last  line  changed,  viz.: 
specified  in  the  last  clause  of  subdivision  thirteen  of  section  five  hundred  and 
forty-six. 

§  1032.    When  juror  to  be  discharged  from  serving. 

Now  I  550,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  1033.    When  juror  to  be  excused  from  serving. 

Now  $544,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  1034.  Application  of  this  article,  as  respects  l^ew  Yoric  and  Kings 
counties. 

S  1034  combined  with  |§  1062  and  1078,  Ck)de  Civ.  Pro.,  and  now  §§  590,  600, 
680  and  687,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

S  590.  APPLICATION  OF  CERTAIN  PROVISIONS  TO  COUNTY  OP  NEW 
YORK. — ^Sections  five  hundred  and  three,  five  hundred  and  thirty-four,  five  hundred 
and  forty,  five  hundred  and  forty-one,  and  five  hundred  and  fifty-nine  to  five 
hundred  and  sixty-four,  both  inclusive,  of  article  sixteen  of  this  chapter,  are 
applicable  to  the  county  of  New  York.  The  remainder  of  said  article  does  not 
apply  to  the  county  of  New  York. 

§  600.  CERTAIN  PUBLIC  OFFICERS  DISQUALIFIED.— Each  of  the  public 
officers  disqualified  to  serve  as  a  trial  juror  as  specified  in  section  five  hundred  and 
three  of  this  chapter,  is  also  disqualified  to  serve  as  a  trial  juror  in  a  court  in  the 
county  of  New  York. 

§  680.  APPLICATION  OF  CERTAIN  PROVISIONS  TO  KINGS  COUNTY.— 
Sections  five  hundred  and  three,  five  hundred  and  thirty-three,  five  hundred  and 
thirty-four,  five  hundred  and  forty,  five  himdred  and  forty-one,  and  five  hundred 
and  fifty-nine  to  five  hundred  and  sixty-four,  both  inclusive,  of  article  sixteen  of 
this  chapter,  are  applicable  to  Kings  county.  The  remainder  of  said  article  does 
not  apply  to  Kings  county. 
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I  687.  CERTAIN  PUBLIC  OFFICERS  DISQUAUPIBD.— Each  of  the  public 
officers  disqualified  to  eerre  as  a  trial  juror  as  specified  in  section  five  hundred  and 
three  of  this  chapter,  is  also  disqualified  to  serre  as  a  trial  Juror  in  a  court  in 
Kings  county. 

§  1035.    Certain  town  officers  to  malce  lists  of  trial  jurors. 

Now  §  500,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  1036.    Names  of  jurors  to  be  taken  from  assessment-roll. 

Now  §  601,  Judiciary  Law,  chap.  35  of  1909,  and  last  line  changed  by  striking 
out  "  the  last "  and  inserting  "  this." 

§  1037.    Duplicate  jury  lists  to  be  made  and  filed. 

Now  §  505,  Judiciary  Law,  chap.  35  of  1909,  and  first  two  lines  changed,  viz.: 
Duplicate  lists  of  the  names  of  the  persons  selected  as  prescribed  in  section  fiTe 
hundred  and  one,  showing  the  place  of  residence. 

§  1038.    County  clerk  to  make  and  deposit  ballots. 

Now  §  508,  Judiciary  Law,  chap.  35  of  1909,  and  only  changed  by  striking  out 
"  this "  before  "  selected  "  and  inserting  immediately  thereafter  "  pursuant  to  sec- 
tion five  hundred  and  one." 

§  1039.    County  clerk  to  destroy  old  ballots. 

Now  S§  509-512,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed  in  substance. 

§  1040.    Jurors  so  returned  to  serve  for  three  years. 

Now  S  506,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  1041.  Wards  of  certain  cities  to  be  considered  towns.  Rule  in 
other  cities. 

Part  now  S  507,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

S  507.  APPLICATION  OP  FOREGOING  PROVISIONS  TO  CITIES.— 1.  Each 
ward  of  the  city  of  Utica  is  considered  a  town  for  the  purposes  of  this  article;  and 
the  superrisor  and  assessor  of  that  ward  must  execute  the  duties  of  the  supervisor, 
town  clerk  and  assessors  of  a  town,  as  prescribed  in  the  foregoing  sections  of  this 
article,  except  that  a  duplicate  of  the  list  of  Jurors  made  by  them  must  be  filed  in 
the  office  of  the  clerk  of  the  city. 

2.  In  the  city  of  Albany,  the  recorder  of  said  city  shall  perform  the  duties 
Imposed  by  this  article  upon  the  supervisor,  town  clerk  and  assessors  of  towns. 

3.  In  each  of  the  other  cities  of  the  state  the  like  duties  must  be  performed  by 
the  officers,  and  in  the  manner  prescribed  by  law. 

4.  A  city,  wherein  two  or  more  assessors  are  elected  for  the  entire  city,  ia 
considered  a  town  for  the  purposes  of  this  article,  except  where  the  officers  who 
are  to  perform  the  duties  of  the  supervisor,  town  clerk  or  assessor,  as  prescribed  in 
this  article,  are  specially  designated  by  law. 

Third  sentence  commencing  **  In  Albany  county,  etc.,"  now  incorporated  in  §  229, 
Code  Crim.  Pro.,  chap.  66  of  1909. 
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§  1042.    When  and  how  many  jurors  for  oourts  of  record  to  be  drawn. 

SI  1042  and  1058,  Code  Civ.  Pro.,  combined,  and  now  §§  513,  528,  543,  545  and 
565,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed  in  substance.  Said  S  513 
amended  by  chap.  95  of  1910. 


a.  New  panel. — When  after  the  jury 
l8  Impaneled  and  sworn  in  a  prosecution 
for  grand  larceny,  the  defendant's  attor- 
ney objects  to  the  jurisdiction  of  the 
court  because  an  order  changing  the 
place  of  trial  had  not  been  entered  in 
the  clerk's  office  as  required  by  S§  351 
and  353  of  the  Code  of  Criminal  Proced- 


ure, the  court  may  discharge  the  jury 
and  impanel  another;  nor  can  it  be  main- 
tained under  the  circumstances  that  there 
was  a  drawing  of  a  new  panel  without 
observing  the  provisions  of  §§  1042  and 
1043  of  the  Code  of  Civil  Procedure: 
People  V.  Neff,  122  App.  Div.  135;  106  N. 
Y.  Supp.  747;  aff'd  191  N.  Y.  210. 


§  1043.    Notice  of  drawing. 

Now  §  514,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 


b.  New  panel. — When  after  the  jury 
is  impaneled  and  sworn  in  a  prosecution 
for  grand  larceny,  the  defendant's  attor- 
ney objects  to  the  jurisdiction  of  the 
court  because  an  order  changing  the 
place  of  trial  had  not  been  entered  in 
the  clerk's  office  as  required  by  §§  351 
and  353  of  the  Code  of  Criminal  Proced- 
ure, the  court  may  discharge  the  jury 


and  impanel  another;  nor  can  it  be 
maintained  under  the  circumstances 
that  there  was  a  drawing  of  a  new  panel 
without  observing  the  provisions  of 
§S  1042  and  1043  of  the  Code  of  Civil 
Procedure:  People  y.  Neff,  122  App. 
Div.  135;  106  N.  Y.  Supp.  747;  afl'd  192 
N.  Y.  210. 


§  1 044.    Sheriff  and  county  judge  to  attend  drawing. 

§§  1044  and  1151,  Code  Civ.  Pro.,  combined,  and  now  §S  26  and  515,  Judiciary 
Law,  chap.  35  of  1909,  viz.: 

5  26.  ADDITIONAL  COMPENSATION  ALLOWED  JUDGES  IN  KINGS, 
QUEENS  AND  RICHMOND  COUNTIES  FOR  SERVICES  IN  ATTENDING  THE 
DRAWING  OF  JURORS.— In  the  counties  of  Kings,  Queens  and  Richmond  there 
must  be  allowed  to  each  judge,  including  each  Justice  of  the  supreme  court,  for 
the  services  performed  by  him  in  connection  with  the  drawing  of  Jurors,  as  pre- 
scribed in  this  chapter,  such  compensation,  as  the  board  of  estimate  and  apportion- 
ment of  the  city  of  New  York  deems  reasonable  and  proper.  Such  compensation 
shall  not  exceed  the  amount  now  paid  for  additional  compensation  to  the  Justices 
of  the  supreme  court  resident  in  the  first  Judicial  department  The  board  of  esti- 
mate and  apportionment  of  the  city  of  New  York  may  so  fix  the  same,  and  shall 
raise  and  provide  the  money  to  pay  the  said  compensation. 

§  515.  OFFICERS  WHO  MUST  ATTEND  DRAWING.— At  the  time  so  appointed 
the  sheriff  of  the  county,  or  his  under-sheriff,  and  the  county  judge,  or,  if  notice 
has  been  served  upon  any  other  ofilcer,  in  the  absence  or  illness  of  the  latter,  as 
prescribed  in  the  last  section,  either  the  county  judge  or  that  officer  or  either  of 
the  other  officers  mentioned  in  the  last  section,  must  attend  at  the  clerk's  office 
of  tbe  county  to  witness  the  drawing  of  the  Jurors. 

§  1045.  Sheriff  or  county  judge,  not  appearing,  to  be  again  noti- 
fied, etc. 

Now  $516,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  1046.    Certain  officers  required  to  be  present  at  drawing. 

Now  I  517,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 
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§  1047.  Mode  of  drawing  jurors;  minute  of  drawing;  list  to  be  deliv- 
ered to  sheriff. 

Now  S9  518-520,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed  In  substance. 

§  1048.    Sheriff  to  notify  jurors  and  make  return. 

Now  I  536,  Judiciary  Law,  chap.  35  of  1909,  and  only  changed  by  Inserting  after 
"list,"  "specified  In  section  five  hundred  and  twenty." 

§  1 049.   Applioants  to  be  furnished  with  copies  of  jury  lists. 

Now  9  504,  Judiciary  Law,  chap.  36  of  1909,  and  not  changed. 

§  1050.  Names  of  jurors  who  have  served,  to  be  kept  in  separate 
box. 

Now  99  521  and  522,  Judldary  Law,  chap.  35  of  1909,  viz.: 

S  521.  NAMES  OF  JX7R0RS  WHO  DID  NOT  APPEAR  AND  SERVE  MUST 
BE  RETURNED  TO  BOX  FROM  WHICH  TAKEN.— After  the  adjournment  of 
the  term,  at  which  trial  jurora  haye  been  returned,  as  prescribed  In  section  five 
hundred  and  thlrty-slx,  the  ballots,  containing  the  names  of  those  who  did  not 
appear  and  serve,  which  have  not  been  destroyed,  as  prescribed  In  this  article 
must  be  returned  to  the  box  from  which  they  were  taken. 

S  522.  NAMES  OF  JURORS  WHO  APPEARED  AND  SERVED  MUST  BS 
KEPT  IN  SE^PARATE  BOX.— After  the  adjournment  of  the  term,  at  which  trial 
Jurors  have  been  returned,  as  prescribed  In  section  five  hundred  and  thirty-six, 
the  derk  must  deposit  the  ballots,  containing  the  names  of  those  who  attended 
and  served.  In  another  box,  kept  by  him. 

§  1051.  Jurors  to  be  drawn  from  that  box,  when  first  box  is 
exhausted. 

Now  9  523,  Judiciary  Law,  chap.  35  of  1909;  wording  only  changed  by  striking 
out  "the  last"  before  "section"  and  adding  immediately  thereafter  "five  hundred 
and  twenty-two." 

§  1052.    A  third  jury  box  to  be  icept. 

Now  $524,  Judiciary  Law,  chap.  35  of  1909;  wording  only  changed  by  inserting 
"  three  "  for  "  two." 

§  1053.  When  old  ballots  therein  to  be  destroyed  and  new  ballots 
deposited. 

Now  I  525,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  1054.    Jurors,  when  to  be  drawn  from  third  box. 

Now  9  526,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  1055.    How  suoh  jurors  to  be  notified. 

Part  now  S  537,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

I  587.  SHERIFF  MUST  NOTIFY  JURORS  DRAWN  FROM  THIRD  BOX  AND 
MAKE  RETURN.—- The  sheriff  must  forthwith  notify  each  person  drawn  as  a  trial 
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Juror  from  the  box  containing  names  of  jurors  residing  in  the  city  or  town  where 
a  trial  term  of  a  court  is  appointed  to  be  held,  and  make  a  return,  as  prescribed  in 
title  fifth  of  chapter  ten  of  the  code  of  ciyil  procedure,  where  talesmen  are  required 
to  attend. 

Remainder,  9  1055,  Code  Civ.  Pro. 

S  1055.  APPUCATION  OP  CERTAIN  PROVISIONS  TO  TRIAL  JURORS.— 
The  provisions  of  title  five  of  this  chapter  apply  to  each  person  notified  by  the 
sherifl^  as  provided  by  section  five  hundred  and  thirty-seven  of  the  judiciary  law. 

Amended  by  chaps.  65  and  240  of  1909. 

§  1056.  Justice  of  supreme  court,  or  county  judge,  may  order  draw- 
ing of  additional  jurors. 

Now  S  527,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  1057.    Proceedings  upon  such  order. 

Now  SS  529,  530,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

S  529.  ORDER  FOR  DRAWING  ADDITIONAL  JURORS  BEFORE  TERM 
MUST  BE  DELIVERED  TO  COUNTY  CLERK.— An  order,  made  as  prescribed  in 
section  five  hundred  and  twenty-seven,  must  be  delivered  to  the  clerk  of  the  county, 
in  which  the  term  is  to  be  held,  at  least  twenty  days  before  the  day  appointed  for 
the  commencement  thereof;  and  the  clerk  must  forthwith  file  it 

I  530.  PROCEEDINGS  UPON  ORDER  TO  DRAW  ADDITIONAL  JURORS 
BEFORE  TERM. — This  article  applies  to  the  additional  Jurors  required  to  be  drawn 
pursuant  to  section  five  hundred  and  twenty-seven. 

§  1058.  For  what  courts  and  by  whom  additional  jurors  may  be 
ordered.    Proviso  as  to  Albany  county. 

See  note,  S  1042,  ante. 

§  1059.    How  such  additional  jurors  drawn  and  notified. 

Now  |{  531,  532  and  538,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

S  531.  DRAWING  OP  ADDITIONAL  JURORS  DURING  TERM.— The  clerk 
must,  after  an  order  to  draw  additional  jurors,  forthwith  bring  into  court,  all  the 
boxes,  wherein  ballots,  containing  the  names  of  trial  jurors  are  deposited,  as 
prescribed  in  this  article,  and  must,  in  the  presence  of  the  court,  publicly  draw  from 
such  box  or  boxes  as  the  court  directs,  the  number  of  trial  jurors  specified  in  the 
order. 

S  632.  LIST  OP  ADDITIONAL  JURORS  DRAWN  DURING  TERM  MUST  BE 
FIL£>D  WITH  CLERK  AND  SHERIPP.— The  clerk  must  make  and  certify  two  lists 
of  the  persons  drawn  as  prescribed  in  section  five  hundred  and  thirty-one;  and 
must  file  one  list  in  liis  office,  and  deliver  the  other  to  the  sheriff. 

§  538.  SHERIPP  MUST  NOTIPY  ADDITIONAL  JURORS  DRAWN  DURING 
TE£RM. — ^The  sheriff,  after  receiving  the  list  of  additional  jurors  drawn  as  pre- 
scribed in  section  five  hundred  and  thirty-one,  must  immediately  notify  each  person 
so  drawn,  to  attend,  as  specified  in  the  order. 
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§  1060.    Power  of  oounty  judge,  as  to  attendanoe  of  jurors. 

Now  {§  539  and  542,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

I  539.  SHERIFF  MUST  NOTIFY  JURORS  DRAWN  IN  COUNTY  COURT  TO 
ATTEND  ON  DAYS  DESIGNATED  BY  COUNTY  JUDGE.— The  sheriff  muBt  notify 
the  jurors  drawn  to  attend  a  term  of  the  county  court  to  attend  upon  the  days 
designated,  as  specified  in  the  order  of  the  county  judge  made  pursuant  to  section 
flye  hundred  and  forty-two. 

S  642.  JURORS  FOR  TERM  COUNTY  COURT  MAY  BE  DIRECTED  BY 
COUNTY  JUDGE  TO  ATTEND  ON  PARTICULAR  DAY.— The  county  judge  may, 
at  the  time  of  drawing  trial  jurors  to  attend  a  term  of  the  county  court,  make  an 
order,  designating  a  particular  day,  during  the  term,  when  the  jurors  must  attend, 
or  two  or  more  particular  days,  upon  each  of  which  a  portion  of  the  jurors  must 
attend. 


§  1061.    Powers  of  deputy  oounty  olerk,  under  this  artiole. 

Now  S  535,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  1062.    This  artiole  not  applioable  to  New  Yoric  and  Kings  counties. 

See  note,  9  1034,  ante. 

§  1063.    What  courts  may  order  a  special  jury  to  be  struclc. 


a.  Struck  Jury. — ^Under  the  con- 
ditions now  existing  in  the  county  of 
New  York,  it  is  impracticable  to  enforce 
the  provisions  of  statute  for  a  struck 
jury,  in  an  action  for  libel,  instituted  by 
a  well-known  public  man  against  the 
owner  of  a  newspaper  haying  a  wide  cir- 
culation among  the  citizens:  Jerome  v. 
Star  Company,  57  Misc.  141;  108  N.  Y. 
Supp.  1136. 


b.  Special  Jury. — ^An  action  for  libel 
instituted  by  a  district  attorney  requirei 
that  the  issues  should  be  tried  before  a 
specially  selected  jury;  in  such  a  case  in- 
stead of  ordering  a  struck  jury  under 
S  1063,  the  court  will  direct  that  the  is- 
sues be  tried  before  a  special  jury  as  pro- 
vided by  chapter  602  of  1901,  S  5,  as 
amended  by  chapter  458  of  1904:  Jerome 
V.  New  York  Evening  Journal  Pub.  Co., 
124  App.  Div.  372;  108  N.  Y.  Supp.  801. 


§  1072.    Fine  to  be  imposed  for  non-attendance. 

Now  S  551,  Judiciary  Law,  chap.  35  of  1909;  only  change  is  that  "article 
substituted  for  "  UUe," 


>t 
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§  1073.    Order  to  show  cause,  when  juror  was  not  personally  notified. 

Now  91  552  and  553,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

S  552.  FINE  OF  TRIAL  JUDGE  FOR  NON-ATTENDANCE  WHEN  PERSON- 
ALLY NOTIFIED. —  Where  it  appears,  by  the  return  of  the  sheriff,  that  the  delin- 
quent was  personally  notified  to  attend,  the  fine  may  be  imposed  by  the  court,  at 
the  term  which  he  was  required  to  attend. 

9  653.  FINE  OF  TRIAL  JUROR  FOR  NON-ATTENDANCE  WHEN  NOT 
PERSONALLY  NOTIFIED.— Where  it  appears,  by  the  return,  that  the  delinquent 
was  notified,  by  leaving  the  notice  at  his  residence,  the  court  must  cause  an  order 
to  be  entered  in  its  minutes,  requiring  him  to  show  cause,  on  the  first  day  of  the 
next  term  of  the  court,  why  a  fine  should  not  be  imposed  upon  him. 

§  1074.    Id.,  if  default  was  at  trial  term. 

Now  I  554,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 
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§  1075.    Duty  of  clerk  and  sheriff. 

Now  91  555  and  556,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

§  655.  CLERK  TO  DBLIVBR  TWO  CERTIFIED  COPIES  OF  ORDER  TO 
SHOW  CAUSE  TO  SHERIFF.— The  clerk  must  Immediately  dellyer  two  certified 
copies  of  the  order  to  the  sheriff  of  the  county. 

S  656.  SHERIFF  TO  SERVE  ONE  CERTIFIED  COPY  OF  ORDER  TO  SHOW 
CAUSE  ON  DELINQUENT. —  The  sheriff  must  serve  one  certified  copy  of  the  order 
on  the  delinquent  personally,  and  return  the  other,  with  his  proceedings  thereon, 
to  the  term  at  which  the  delinquent  Is  required  to  show  cause. 

§  1076.    Proceedings  upon  return  of  such  order. 

Now  S  667,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 


a.  Adrerse  defendants. —  Ordinarily 
where  several  parties  are  Joined  as  de- 
fendants they  are  allowed  but  six  per- 
emptory challenges  of  jurors  collectively, 
hut  where  their  Interests  are  adverse  to 


each  other,  or  there  Is  some  good  reason 
why  the  rule  should  be  relaxed,  the  court 
may  permit  each  party  to  exercise  the  six 
challenges:  Lane  v.  Fenn,  65  Misc.  336; 
120  N.  Y.  Supp.   237. 


S  1077.    When  proceedings  to  cease. 

Now  $  658,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  1078.    This  article  not  applicable  to  New  York  and  Kings  counties. 

See  note,  |  1034,  ante. 

§  1079.    Qualifications  of  trial  jurors. 

Now  §  5'98,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed  except  In  first 
sentence  and  first  paragraph  "city  and"  stricken  out 

§  1060.    Who  deemed  a  resident. 

Now  S  599,  Judiciary  Law,  chap.  35  of  1909,  and  wording  only  changed  by 
striking  out  "  city  and  "  In  both  places  where  words  occur. 

§  1081.    Persons  exempt  from  service. 

Now  §  635,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  1082.    Evidence  of  right  to  exemption  in  certain  cases. 

Now  S  636,  Judiciary  Law,  chap.  35  of  1909  and  only  changed  In  first  sentence 
by  striking  out  the  words  "  the  last "  and  adding  after  "  section  "  "  six  hundred  and 
thirty-five; "  In  subdivision  one  by  striking  out  "  the  next "  before  "  section  "  and 
adding  Immediately  thereafter  "six  hundred  and  thirty-seven,"  and  In  same  sub- 
division strike  out  "  major-general,  or  other  officer,  commanding  the  first  division," 
and  insert  In  place  thereof,  "Immediate  commanding  officer  of  such  regimental  or 
stair  ofQcer."  ^ 


§  1 083.    Military  officers  required  to  certify  to  commissioner  persons 
performing  full  military  duty. 

Now  S  637,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

S  637.    MILITARY  OFFICERS  REQUIRED  TO  CERTIFY  TO  COMBflSSIONER 
PERSONS  PERFORMING  FULL  MILITARY  DUTY.-^The  commanding  officer  of 
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each  organization  of  the  national  guard  in  the  county  of  New  York,  must  deliyer 
to  the  commissioner  of  jurors,  on  or  before  the  first  day  of  July  in  each  year,  and 
at  any  other  time  when  he  may  require  It,  a  list,  certified  by  him,  containing  the 
full  name  and  residence  of  each  commissioned  officer  and  enlisted  man  of  his 
command,  who  is  uniformed  and  equipped,  and  faithfully  performs  his  duty,  ai 
prescrlTed  in  subdiyision  tenth  of  section  six  hundred  and  thirty-flye.  No  other 
name  shall  be  inserted  in  the  list  The  list  must  be  filed  in  the  commissioner's 
office.  An  officer,  who  neglects  or  refuses  to  perform  the  duty,  specified  in  this 
section;  or  who  includes,  in  a  list  certified  by  him,  the  name  of  a  person  who  is  not 
described  in  this  section;  or  who  gives  a  false  certificate,  in  a  case  specified  in  sec- 
tion six  hundred  and  thirty-six  forfeits  the  sum  of  fifty  dollars  for  each  offense. 

§  1084.    Jury  year;  length  of  jury  service  required  and  allowed. 

Now  §§  549,  641-644,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

§  549.  EXEMPTION  OF  PERSON  WHO  HAS  SERVED  AS  TRIAL  JUROR 
IN  NEW  YORK. — A  person  discharged,  as  prescribed  in  section  six  hundred  and 
forty-one,  having  served  as  a  trial  juror  in  a  court  of  record  in  the  city  and  county 
of  New  York,  twelve  days  within  a  jury  year,  is,  thereafter,  during  the  same  jury 
year,  exempt  from  jury  service  in  any  county  of  the  state,  including  Kings  county. 

8  641.  JUROR  MAY  BE  DISCHARGED  AFTER  SERVING  TWELVE  DAYS 
IN  JURY  YEAR.— The  jury  year,  in  the  county  of  New  York,  commences  on  the 
first  day  of  October.  A  person  who  has  actually  served  as  a  trial  juror,  in  a  court 
of  record  of  the  state,  within  that  county,  twelve  days  within  a  jury  year,  is 
entitled  to  be  discharged  by  the  court,  except  that  he  shall  not  be  discharged  until 
the  close  of  the  trial  in  which  he  is  serving,  when  the  twelve  days  expire. 

S  642.  JUROR  DISCHARGED  AFTER  SERVING  TWELVE  DAYS  IN  JURY 
YEAR  MAY  BE  EXCUSED  FOR  FOLLOWING  YEAR.— In  the  county  of  New  York, 
a  person  discharged  pursuant  to  the  last  section  may  be  excused  for  the  following 
jury  year. 

I  643.  JUROR  CAN  NOT  SERVE  AT  MORE  THAN  TWO  TERMS  IN  JURY 
YE2AR. — ^A  person  can  not  serve  as  a  trial  juror,  in  courts  of  record,  at  more  than 
two  terms  in  a  jury  year. 

9  644.  COMMISSIONER  MUST  CERTIFY  TO  DISCHARGE  OF  JUROR  IN 
CERTAIN  CASES. — ^Where  the  certificates  of  one  or  more  clerks  of  the  courts, 
made  as  prescribed  in  section  six  hundred  and  thirty-four,  show  that  a  person  is 
entitled  to  a  discharge,  as  prescribed  in  section  six  hundred  and  forty-one,  the 
commissioner  of  jurors  must,  upon  request,  certify  to  the  fact 

§  1 085.    When  court  may  temporarily  excuse  juror  from  attendance. 

Now  §{  630  and  647,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

8  630.  COURT  MAY  EXCUSE  JUROR  TEMPORARILY  OR  FOR  TERM  IN 
CERTAIN  OASES. — ^The  judge  holding  a  term,  may,  in  his  discretion,  excuse  a 
trial  juror  from  service  at  that  term«  for  not  more  than  three  days  at  a  time, 
where  the*  exigencies  of  his  business  require  his  temporary  exemption.  The  judge 
may  also  discharge,  for  the  term,  one  or  more  jurors,  notified  and  attending,  whose 
further  attendance  is  not  required  for  the  trial  of  issues  at  that  term.  Or  he  may 
discharge,  until  a  day  certain,  one  or  more  jurors,  notified  and  attending,  whose 
attendance  will  not  be  required,  for  the  trial  of  issues,  until  that  day. 

J  647.  FINE  OF  JUROR  FOR  FAILURE  TO  ATTEND  ON  DAY  SPBCIFIBa).— 
Each  juror,  discharged  until  a  day  certain  pursuant  to  section  six  hundred  and 
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thirty,  must  attend  at  the  opening  of  the  court  on  that  day,  and  thereafter  until  he 
is  discharged,  without  further  notice.  If  he  fails  so  to  do,  he  is  liable  to  the  same 
punishment,  and  the  same  proceedings  must  be  taken,  as  if  he  had  failed  to  attend, 
at  the  time  fixed  in  the  notice  given  to  him. 

§  1086.  Juror  to  be  excused  from  service;  commissioner  to  provide 
additional  box. 

Now  il  608,  616  and  631,  Judiciary  Law,  chap.  35  of  1909,  the  first  two,  viz.: 

9  608.  COBfMISSIONBR  OF  JURORS  MUST  KECP  SEPARATE  BOX  FOR 
CERTAIN  EXCUSED  JURORS.— The  commissioner  of  Jurors  shall  provide  a  box 
in  addition  to  the  two  boxes  mentioned  in  section  six  hundred  and  six,  and  shall 
therein,  and  in  neither  of  the  other  boxes,  deposit  all,  and  only,  the  ballots  contain- 
ing the  names  of  Jurors  excused  pursuant  to  section  six  hundred  and  thirty-one.  A 
ballot  containing  the  name  of  any  Juror  so  excused  shall  not  be  kept  in  said  box 
during  the  time  for  which  he  is  so  excused. 

S  616.  DRAWING  OF  JURORS'  NAMES  FROM  EXCUSED  JURORS'  BOX.— 
The  third  box  to  be  provided  under  section  six  hundred  and  eight,  for  certain 
excused  Jurors,  shall  be  dealt  with  next  after  the  "non-voters  box/'  and  all  the 
ballots  be  drawn  therefrom  before  any  of  the  ballots  in  the  box  known  as  the 
"voters  box"  shall  be  drawn. 

I  631  is  the  remainder  of  former  §  1086,  Code  Civ.  Pro. 

§  1087.  Juror  applying  to  court  to  be  excused  must  produce  notice, 
etc. 

Now  §9  632  and  633,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

S  632.  JUROR  APPLYING  TO  COURT  TO  BE  EXCUSED  MUST  PRODUCE 
NOTICE. — A  person  who  has  been  notified  to  attend,  as  a  trial  Juror  and  who 
applies  to  be  excused,  as  prescribed  in  section  six  hundred  and  thirty-one,  must 
bring  the  notice.  If  he  has  received  it,  into  court,  and  present  it,  in  open  court,  to 
the  Judge;  or,  if  he  can  not  personally  attend,  he  must  send  it,  by  a  person  capable 
of  making  the  necessary  proof,  in  relation  to  his  claim  to  be  excused. 

J  633.  EXCUSE  OF  JUROR  AND  REASON  THEREFOR  MUST  BE  NOTED 
BY  JUDGE  AND  DELIVERED  TO  COMMISSIONER  OF  JURORS.— A  note  of  the 
excuse,  and  of  the  reason  therefor,  attested  by  the  Judge,  who  must  append  his 
signature  or  his  initials  thereto,  must  also  be  made  upon  the  notice  to  attend;  or, 
if  the  Juror  has  not  brought  it  into  court,  upon  a  separate  piece  of  paper;  which 
must  be  transmitted  to  the  commissioner  of  Jurors,  by  the  clerk,  as  part  of  the 
return,  made  as  prescribed  in  section  six  hundred  and  thirty-four. 

§  1088.    Service  in  a  court  not  of  record;  when  an  excuse. 

Now  f  645,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  1089.  Clerk  of  court  to  certify  to  commissioner  as  to  attendance, 
excuses,  fines,  etc.,  of  jurors. 

Now  f  634,  Judiciary  Law,  chap.  35  of  1909,  and  only  changed  by  striking  out 
In  first  line  "  city  and,"  also  "  the  last "  before  "  section  "  and  "  but  one  "  immedi- 
ately after  "  section,"  and  adding  "  six  hundred  and  thirty-three,"  and  In  paragraph 
4  striking  out  "1109  of  this  act"  and  adding  in  place  thereof,  "six  hundred  and 
forty-nine." 
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§  1090.  Commissioner  of  jurors  to  seieot  trial  jurors;  his  general 
powers. 

Now  SS  591,  592,  595,  601,  638  and  640,  Judiciary  Law,  cliap.  35  of  1909,  viz.: 

J  591.  COMMISSIONER  OF  JURORS  MUST  SELECT  TRIAL  JURORS.— Trial 
jurors  In  New  York  county  must  be  selected  by  the  commissioner  of  jurors. 

I  592.  COMMISSIONER  MUST  KEEP  RECORD  OF  PROCEEDINGS  BEFORE 
HIM. — ^The  commissioner  of  jurors  must  keep  a  record  of  all  proceedings  before 
him,  or  In  his  office. 

f  595.  COMMISSIONER  MUST  COLLECT  FOR  CITY  FEES  FOR  COPIES  OF 
PAPERS  FURNISHED  BY  HIM.— The  commissioner  of  jurors  is  entitled  to,  and 
must  collect,  for  the  benefit  of  the  city,  for  a  copy  of  the  paper  furnished  by  him, 
the  same  fees  as  the  clerk  of  a  court  of  record. 

I  601.  COMMISSIONER  OF  JURORS  MUST  DECIDE  AS  TO  QUALIFICATIONS 
OF  TRIAL  JURORS. — The  commissioner  of  jurors  must  alone  decide  upon  the 
Qualifications  of  trial  jurors  except  as  otherwise  expressly  prescribed  in  this  article. 
But  this  section  does  not  impair  the  right  to  challenge  a  particular  juror  at  the  trial. 

8  638.  COMMISSIONER  OF  JURORS  MUST  DECIDE  AS  TO  EXEMPTIONS 
OF  TRIAL  JURORS. —  The  commissioner  of  jurors  must  alone  decide  upon  the 
exemptions  of  trial  jurors,  except  as  otherwise  expressly  prescribed  in  this  article. 
But  this  section  does  not  impair  the  right  to  challenge  a  particular  juror  at  the  trial. 

i  640.  COMMISSIONER  OF  JURORS  MUST  ISSUE  CERTIFICATES  OF 
EXEMPTIONS. — The  commissioner  may  issue,  to  a  person  entitled  to  an  exemption, 
a  certificate  of  that  fact,  which  exempts  the  persons,  to  whom  it  is  granted,  from 
jury  duty,  during  the  time  limited  therein. 

§  1091.  Commissioner  may  appoint  assistants,  eto.;  who  may 
administer  oaths. 

Now  §§  593  and  594,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

I  593.  COMMISSIONER  MAY  DESIGNATE  ASSISTANT. —  The  commissioner 
of  jurors  may  designate,  in  writing,  an  assistant,  to  attend,  In  his  place,  the  drawing 
of  jurors,  for  a  particular  term. 

I  594.  COMMISSIONER  OR  AUTHORIZED  ASSISTANT  MAY  ADMINISTER 
OATHS. —  The  commissioner,  or  each  assistant,  whom  he  designates  for  the  purpose, 
by  a  certificate,  filed  in  the  office  of  the  county  clerk,  may  administer  an  oath  or 
affirmation,  in  relation  to  any  matter,  embraced  within  the  proTlsions  of  this  article. 

§  1092.    All  publio  officers  required  to  aid  the  commissioner. 

Now  §  602,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  1093.    Expenses  of  commissioner's  office;  how  paid. 

This  is  superseded  by  chap.  602  of  1901,  §  1,  providing  for  the  appointment  of  a 
commissioner  of  jurors  In  New  York  county,  and  is  expressly  repealed  by  $  800 
Judiciary  Law. 

§  1094.  List  of  jurors  to  be  prepared,  etc.;  commissioner  to  decide 
as  to  exemptions. 

Now  §S  597  and  639,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 
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§  1095.    Persons  may  be  required  to  testify  as  to  juror's  liability  to 
serve.    Penalty  for  disobedienoe. 

Now  9  603,  Judiciary  Law,  chap.  36  of  1909,  and  only  change  is  the  substitntion  of 
"  oonnty  "  for  "  dty.- 

§  1096.  Commissioner  to  return  lists  to  county  cleric;  correction  of 
lists. 

Now  $  604,  Judiciary  Law,  chap.  35  of  1909,  and  only  change  is  the  omission  of 
words  "  city  and  "  in  line  two  and  insertion  of  *'  six  hundred  and  forty-one  "  in 
place  of  "1084." 

§  1097.    Ballots  for  trial  jurors;  supplemental  lists. 

Now  §1  606  and  607,  Judiciary  Law,  chap.  35  of  1909;  the  only  changes  are  the 
substitution  of  "six  hundred  and  forty-one"  in  place  of  "  1084,"  and  "chapter" 
instead  of  "  act." 

§  1098.  Number  of  jurors  to  be  drawn  for  each  term  of  court  of 
record. 

Now  $  610,  Judiciary  Law,  chap.  35  of  1909;  the  only  change  is  the  substitution  of 
"  county  "  for  "  city." 

Amended  by  chap.  29  of  1911. 

§  1099.    Drawing  of  jurors;  officers  to  attend. 

Now  S  612,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  1100.    Notice  of  drawing. 

Now  9  611,  Judiciary  Law,  chap.  35  of  1909;  the  only  change  is  substitution  oC 
"  county  "  for  "  city." 


§  11 01.    Proceedings  if  officers  do  not  appear. 

Now  S  613,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  1102.    When  jury  to  be  drawn  on  adjourned  day. 

Now  9  614,  Judiciary  Law,  chap.  35  of  1909;  the  only  change  is  the  substitution 
of  "  six  hundred  and  twelve  "  in  place  of  "1099  of  this  act" 

§  1103.    INode  of  drawing;  minutes;  lists. 

Now  9S  615  and  617,  Judiciary  Law,  chap.  35  of  1909. 

I  615  is  former  9  1103,  Code  Civ.  Pro.  through  subd.  3. 
Sabd.  4,  now  |  617,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

I  617.  MINUTB  OF  DRAWING  MUST  BE  EdGNED  AND  FILBD  IN  CLBBK'S 
OFFICB. —  After  drawing  the  requisite  number,  as  prescribed  in  section  six  hundred 
and  twelve,  the  minute  of  the  drawing,  containing  the  names  of  the  persons  drawn, 
and  specifying  for  what  court  and  for  what  term  they  were  drawn,  must  be  signed  by 
the  derk  or  his  deputy,  and  the  attending  officers,  and  filed  in  the  office  of  the  oom- 
missloner  of  Jurors. 

19 
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§  1 104.    id.;  where  term  consists  of  two  or  more  parts. 

Now  S  618,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  1 105.   Commissioner  may  issue  notice  to  jurors  drawn. 

Now  §  623,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

I  623.  COMMISSIONER  MAT  ISSUE  NOTICE  TO  JURORS  DRAWN.— The 
commissioner  may  issue,  to  a  trial  juror  drawn  as  provided  in  this  article,  a  printed 
notice,  informing  him  that  he  has  been  drawn,  and  will  be  duly  notified,  and  con- 
taining copies  of  such  portions  of  this  article  and  article  one  hundred  and  sixteen  of 
the  penal  law  as  the  commissioner  deems  advisable. 

§  1106.    Commissioner  to  notify  jurors  and  make  return. 

Now  H  619,  624  and  625,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed  in 
substance. 

S  1 107.    Cleric  of  court  to  certify  as  to  mode  of  service. 

Now  §S  628  and  629,  Judiciary  Law,  chap.  35  of  1909,  the  latter  reading,  viz.: 

I  629.  SHERIFF  PROHIBITED  FROM  RBCBIYING  FEES  WHERE  LESS  THAN 
MAJORITY  OF  PERSONS  DRAWN  ARE  PERSONALLY  NOTIFIED.—  The  board  of 
aldermen  are  prohibited  from  allowing  or  paying  any  fees  or  charges  to  the  sheriff, 
for  notifying  any  of  the  persons  named  in  the  minute,  or  for  making  a  return  there- 
upon in  a  case  specified  in  the  last  section. 

§  1108.    Court  may  order  new  panel  to  be  drawn  during  term. 

Now  %%  621,  622,  626  and  627,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

9  621.  DRAWING  OF  ADDITIONAL  JURORS  MAY  BE  ORDERED  BY  COURT 
DURING  TERM.—  At  any  time  during  the  sitting  of  a  term  of  a  court  of  record  in  the 
county,  the  court  may  direct  an  additional  number  of  trial  Jurors  to  be  drawn  for  the 
term,  or  for  the  part,  at  which  the  order  is  made.  The  order  must  specify  the  number 
to  be  drawn,  and  the  time  of  drawing. 

$  622.  MODE  OF  DRAWING  ADDITIONAL  JURORS  DURING  TERM. —  The 
drawing  of  additional  jurors,  pursuant  to  an  order  of  the  court  as  prescribed  in  the 
last  section,  may  be  made,  either  in  open  court,  under  the  direction  of  the  judge;  or 
In  the  ordinary  manner,  except  that  notice  is  not  required. 

«  626.  COMMISSIONER  MUST  NOTIFY  ADDITIONAL  JURORS  DRAWN 
DURING  TERM. —  The  commissioner  must  forthwith  notl^  the  additional  jurors 
drawn,  during  a  term  of  a  court  of  record  in  the  county,  pursuant  to  section  six  hun- 
dred and  twenty-one,  by  such  a  notice  as  the  court  directs,  to  attend  the  term  or  part, 
at  the  time  specified  in  the  order. 

I  627.  COMinSSIONER  MUST  MAKE  RETURN  TO  CLERK  AFTER  NOTIFY- 
ING ADDITIONAL  JURORS  TO  ATTEND.—  He  must  forthwith  file  with  the  clerk 
of  said  court  a  return,  under  his  hand,  naming  each  person  notified  as  prescribed  in 
the  last  section,  and  specifying  in  each  case  the  manner,  time  and  place  of  the  ser- 
vice of  such  notice.  Such  return  shall  be  presumptive  evidence  of  the  fact  ot  such 
service.  An  affidavit  of  the  person  by  whom  each  service  shall  have  been  made^ 
stating  the  manner,  time  and  place  of  such  service  shall  accompany  such  return. 

See  SI  707,  712,  Judiciary  Law,  Court  at  any  time  may  order  a  new  panel. 
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§  1109.  Court  of  record  to  fine  juror  for  non-attendanoe;  power  to 
remit  fine. 

Now  SS  646  and  649,  Judiciary  Law,  chap.  35  of  1909,  yiz.: 

ft  646.  PINE  OP  JUROR  FOR  NON-ATTBNDANCB  AT  TBRIM. —  Where  a 
person,  duly  drawn,  and  notified  to  attend  a  term  of  a  court  of  record,  as  a  trial 
juror,  fails  to  attend  at  the  time  specified  in  the  notice,  or  from  day  to  day,  the  court, 
at  that  term,  must  impose  upon  him  a  fine  of  not  less  than  fifty  nor  more  than  two 
hundred  and  fifty  dollars.  This  section  applies  to  a  special  Juror,  as  well  as  to  an 
ordinary  trial  Juror. 

f  649.  REMISSION  OP  PINB  FOR  NON-ATTENDANCE  AT  TERM.— A  fine 
Imposed  pursuant  to  section  six  hundred  and  forty-six,  may  be  wholly  or  partly 
remitted,  by  direction  of  the  Judge,  in  open  court,  before  the  end  of  the  same  term, 
and  upon  good  cause  shown;  otherwise  it  shall  not  be  remitted,  except  as  prescribed 
in  sections  six  hundred  and  fifty  to  six  hundred  and  fifty-nine.  Each  remission,  so 
made  by  the  Judge,  in  open  court  at  the  same  term,  with  the  reason  therefor,  must 
be  entered  in  the  minutes  of  the  court.  This  section  applies  to  a  special  Juror,  as  well 
as  to  an  ordinary  trial  Juror. 

Amended  by  chap.  240  of  1909. 

§  1110.   Juror  may  also  be  arrested  and  compeiled  to  serve. 

Now  {648,  Judiciary  Law,  chap.  35  of  1909;  only  change  is  the  striking  out  "  the 
last "  before  "  section  "  and  the  insertion  immediately  thereafter  of  "  six  hundred  and 
forty-six." 

§  1111.  Jurors  for  district  courts;  how  selected;  punishment  for 
non-attendance;  cleric's  duty;  penalty  for  neglect. 

Repealed  by  {  800,  Judiciary  Law. 

This  section  is  ooyered  by  Municipal  Court  Act,  chap.  680  of  1902,  {233. 

§  1112.    Sheriff's  jury;  how  selected,  etc. 

Now  SS  605,  609  and  620,  Judiciary  Law.  chap.  35  of  1909,  viz.: 

f  605.  SHERIFF  MUST  SBLBCT  LIST  OF  SHERIFF'S  JURORS  AND 
TRANSBOT  IT  TO  COMMISSIONER  OF  JURORS. —  The  sheriff  of  the  county  of 
New  York  shall  select  from  the  list  of  trial  jurors  for  each  Jury  year  the  names  of 
not  less  than  two  hundred  and  fifty,  nor  more  than  four  hundred  and  fifty  persons, 
to  constitute  the  sheriff's  jurors,  for  that  jury  year,  and  he  shall  forthwith  transmit 
to  the  commissioner  of  jurors  a  list,  certified  by  him,  containing  the  names  of  the 
persons  so  selected,  with  the  proper  additions  of  each,  and  showing  that  they  have 
been  selected  as  prescribed  in  this  section 

f  609.  SHERIFF  MUST  MAKE  AND  DEPOSIT  BALLOTS  FOR  SHERIFF'S 
JURORS. —  The  sheriff,  after  selecting  list  of  sheriff's  jurors,  must  cause  ballots  to 
be  prepared  as  prescribed  in  article  sixteen  of  this  chapter,  and  to  be  deposited  in  a 
proper  box. 

§  620.  MODE  OF  DRAWING  SHERIFF'S  JURY.— Where  the  sheriff  is  author- 
ized, or  required  by  law,  to  impanel  a  jury  for  any  purpose,  the  requisite  number  of 
ballots  must  be  drawn  from  the  box,  as  prescribed  in  article  sixteen  of  this  chapter, 
hy  the  sheriff,  or  by  Ms  under-sheriff,  or  deputy  sheriff.  But  the  sheriff  may,  in  his 
discretion,  divide  the  names  contained  in  the  list  into  three  panels,  each  containing 
an  equal  number  of  names,  as  nearly  as  may  be.  In  that  case  he  must  designate 
the  months  in  which  each  panel  will  be  used,  so  that  the  jury  duty  shall  be  dls- 
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tribnted  equally,  as  nearly  as  may  be,  among  the  jurors:  and  ballots  shall  be 
deposited  in  the  box,  at  the  beginning  of  each  month,  containing  the  names  of  tbe 
Jurors  designated  for  that  month. 

§  1113.    Remitting  and  enforcing  jury  fines. 

Now  SS  650-659,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

§  650.  COMBHSSIONER  MUST  TRANSMIT  LIST  OF  DBLINQUBNT  JUBORS 
TO  CORPORATION  (X)UNSB>L.— Upon  receiving  the  return  to  the  minute  and 
certificate  required  by  the  provisions  of  section  six  hundred  and  thirty-four,  to  be 
filed  in  the  office  of  the  commissioner  of  Jurors  to  be  transmitted  to  said  oommls- 
sloner  of  Jurors,  as  prescribed,  said  commissioner  shall  transmit  a  list  of  the 
delinquent  Jurors  who  have  been  returned  as  fined,  to  the  counsel  to  the  corporation 
of  the  city  of  New  York. 

S  651.  CORPORATION  COUNSEL  MUST  PROCURB  ORDER  TO  SHOW  CAUSE 
WHY  FINE  SHOULD  NOT  BE  IMPOSED. —  It  shall  be  the  duty  of  the  corporation 
counsel  to  apply  forthwith  to  a  Judge  of  the  court  in  which  such  fine  shall  have  been 
imposed,  for  an  order  directing  each  delinquent  trial  Juror,  returned  as  having  been 
fined  in  such  court,  to  show  cause  before  the  Judge  by  whom  such  fine  was  Imposed, 
a:  such  other  Judge  as  may  be  designated  in  such  order,  should  the  Judge  by  whom 
such  fine  was  Imposed  have  ceased  to  be  a  member  of  such  court,  or  for  any  other 
reason  shall  be  unable  to  hear  such  proceeding  at  a  time  and  place  to  be  named 
therein,  why  the  payment  of  the  fine  should  not  be  enforced.  In  case  of  the  absence 
of  such  judge  at  the  time  and  place  mentioned  in  said  order,  the  proceedings  there- 
under may  be  conducted  before  such  other  Judge  of  said  court  as  may  be  then 
and  there  present  As  many  delinquents  may  be  Included  In  one  proceeding  as  the 
counsel  to  the  corporation  may  determine,  but  the  copy  of  the  order  required  to  be 
served  upon  each  delinquent  need  not  specify  the  names  of  other  delinquents  included 
in  the  same  proceeding. 

S  652.  COICMISSIONER  OF  JURORS  MUST  CAUSE  ORDER  TO  SHOW  CAUSE 
TO  BE  SERVED. —  It  shall  be  the  duty  of  the  commissioner  of  Jurors  to  cause  such 
orders  to  be  served. 

i  658.  SERVICE  OF  ORDER  TO  SHOW  CAUSE.— Said  order  shaU  be  served 
upon  the  persons  to  whom  the  same  Is  addressed,  by  delivering  to  each  one  personally, 
and  leaving  with  him,  a  copy  of  the  same.  Such  service  may  be  made  by  any  person 
by  whom  a  summons  In  a  civil  action  In  a  court  of  record  might  be  served,  who  may 
be  designated  for  the  purpose  by  the  conmilssioner  of  Jurors,  and  proof  of  meh 
service  may  be  made  by  affidavit 

S  654.  PROOF  OF  SERVICE  OF  ORDER  TO  SHOW  CAUSE  OR  REASON  FOR 
FAILURE  TO  SERVE  MUST  BE  TRANSMITTED  TO  CORPORATION  COUNSEOi.-— 
The  proofs  of  such  service  shall  be  transmitted  to  the  counsel  to  the  corporation. 
In  case  of  failure  to  make  such  service  it  shall  be  the  duty  of  the  commissioner  of 
Jurors  to  transmit  to  the  counsel  to  the  corporation  the  affidavit  of  the  person  charged 
with  the  duty  of  making  such  service,  sotting  forth  the  reasons  for  such  failure  and 
the  efforts  made  to  effect  such  service. 

S  656.  REMISSION  OR  ENFORCEMENT  OF  FINE  WHEN  DELINQUBNT 
OBEYS  ORDER  TO  ATTBSND. —  If  the  delinquent  attends  in  obedience  to  said 
order  to  show  cause,  the  Judge  before  whom  the  same  Is  heard  may,  for  good  cause 
ghown,  remit  such  fine  In  whole  or  in  part  If  such  fine  is  not  remitted,  or  Is 
remitted  only  In  part  the  Judge  shall  order  the  said  fine,  or  so  much  thereof  aa  shall 
not  have  been  remitted,  as  the  case  may  be,  to  be  enforced. 

f  666.  ENFORCEMENT  OF  FINE  WHEN  DELINQUENT  DOES  NOT  OBBY 
ORDER  TO  ATTEND. —  If  the  delinquent  shall  fail  to  appear,  a  like  order  shall  be 
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made  for  the  enforcement  of  the  fine  upon  due  proof  by  affidavit  of  the  service  upon 
Buch  delinquent  of  such  order  to  show  cause. 

S  657.  COSTS  MAT  BB  AWARDED  AGAINST  DELINQUENT. —  In  all  cases  In 
which  a  fine  shall  be  ordered  to  be  enforced  In  whole  or  In  part,  costs  not  exceeding 
ten  dollars  In  each  case,  shall  be  awarded  against  the  delinquent,  which  shall  be  added 
to  and  form  a  part  of  the  fine  to  be  enforced. 

$658.  ORDER  FOR  ENFORCEMENT  OF  FINE  CONCLUSIVE.— The  order  for 
the  enforcement  of  a  fine,  In  whole  or  In  part,  shall  be  conclusive  with  respect  thereto. 

I  659.  APPEAL  FROM  ORDER  FQR  ENFORCEMENT  OF  FINE.— An  appeal 
may  be  taken  from  any  such  order  not  made  on  default  to  the  appellate  division  of 
the  court,  to  which  an  appeal  now  lies  from  any  order  or  judgment  made  or  rendered 
in  the  court  in  which  such  fine  is  imposed.  Such  appeal  shall  be  taken  in  the  same 
time  and  in  like  manner  as  is  now  provided  by  law  in  relation  to  appeals  from 
orders  made  in  such  court,  and  shall  be  final. 

§  1117.    Uncollected  fines,  enforcement  of. 

Now  IS  660-663,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

f  660.  ORDER  FOR  ENFORCEMENT  OF  FINES  MUST  BE  FILED  IN  OFFICE 
OF  COUNTY  CLERK. —  All  orders  for  the  enforcement  of  the  payment  of  fines  shall 
be  filed  in  the  ofilce  of  the  county  clerk  in  said  county,  who  must  make  in  the  docket- 
book  of  judgments  kept  by  him  the  same  entries,  as  nearly  as  may  be,  with  respect 
to  each  fine,  as  if  it  were  a  final  Judgment  rendered  in  an  action. 

f  661.  FINE  BECOMES  LIEN  ON  REAL  PROPERTY  AND  EXECUTION  MAY 
ISSUE. —  When  the  entries  have  been  made  as  prescribed  in  the  last  section,  the  fine. 
Including  costs,  with  interest  thereon  from  the  date  of  the  order  of  enforcement, 
becomes  a  lien  upon  the  real  property  of  the  person  fined,  in  like  manner  and  to  the 
same  extent  as  if  it  was  recovered  by  a  judgment  in  the  supreme  court,  and  an  execu- 
tion to  collect  it  may  be  issued,  directed  to  the  sherifF  of  the  county  of  New  York,  as 
upon  such  a  judgment 

§  662.  POWERS  OF  COMMISSIONER  RELATING  TO  EXECUTIONS  AND 
SATISFACTION  OF  FINES.— The  commissioner  has,  in  relation  to  the  execution, 
and  the  satisfaction  of  the  fine,  all  the  iK>wers  of  the  attorney  for  a  party  recovering 
such  a  judgment  in  relation  to  the  judgment,  an&  the  execution  issued  thereupon. 

8  663.  IMPRISONMENT  OF  DELINQUENT  UPON  RETURN  OF  EXECUTION 
UNSATISFIED. —  Upon  the  return  of  any  such  execution  specified  in  section  six 
bnndred  and  sixty-one,  unsatisfied,  in  whole  or  in  part,  the  court  in  which  such  fine 
shall  have  been  Imposed  shall  have  power,  on  the  application  of  the  commissioner 
of  jurors,  and  upon  such  notice  as  the  court  shall  direct,  to  punish  the  delinquent 
juror  for  misconduct,  in  failing  to  pay  such  fine,  or  as  much  thereof  as  may  remain 
unpaid,  by  imprisonment  not  exceeding  thirty  days  in  the  county  jail. 

§  1118.    Commissioner  to  receive  fines;  accounts  of. 

Now  S  664,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  1119.   Corporation  counsel  to  prosecute,  etc. 

Now  SS  665-667,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

f  665.  CORPORATION  COUNSEL  MUST  PROSECUTE  PROCEEDINGS  IN 
NAME  OP  COMMISSIONER.—  The  counsel  to  the  corporation  shall  conduct  all  the 
proceedings  for  the  enforcement  and  collection  of  such  fines,  in  the  name  and  on 
behalf  of  the  commisslpner  of  Jurors. 
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S  666.  CORPORATION  COUNSEL  MUST  REPORT  TO  MAYOR  AS  TO  FINES 
OF  DELINQUENTS  AND  ENFORCEMENT  THEREOF.—  It  shall  be  the  dat7  of  tht 
counsel  to  the  corporation  to  make  a  separate  report  once  every  three  months  to  tlis 
mayor  of  said  city,  which  report  shall  8tate_the  number  of  the  persons  fined  accordiog 
to  the  papers  transmitted  to  him  by  the  commissioner  of  Jurors,  since  his  last  report, 
the  amount  of  such  fines,  the  number  of  the  persons  proceeded  against  by  him  since 
his  last  report,  the  number  of  the  persons  against  whom  orders  for  the  enforcement 
of  fines  shall  have  been  made  since  his  last  report,  the  number  of  persons  whose  fines 
shall  have  been  remitted  in  whole  or  in  part,  and  the  amounts;  also  a  statement  of 
all  proceedings  whensoever  taken,  in  which  the  remedies  for  the  collection  of  snch 
fines  shall  not  have  been  exhausted,  showing  the  condition  of  each  proceeding.  He 
shall  also  state  the  amount  of  fines  collected  during  the  three  months  preceding  said 
report,  and  the  disposition  of  the  same. 

§  667.  MAYOR  MUST  CAUSE  REPORT  OF  CORPORATION  COUNSEL  TO  BB 
PUBLISHED  IN  CITT  RECORD. —  It  shall  be  the  duty  of  the  mayor  to  cause  said 
report,  specified  in  the  last  section,  to  be  published  in  the  City  Record,  within  ten 
days  after  the  same  is  received  by  him. 

§  1120.    Penalty  for  physician  giving  false  certificate. 

Combined  with  S  1161,  and  now  {  1232,  Penal  Law,  chap.  88  of  1909,  viz.: 

S  1232.  FALSE  CERTIFICATE  AS  TO  JURORS  IN  NEW  YORK  CITY  OR 
KINGS  COUNTY. —  A  physician,  who  knowingly  gives  a  false  certificate,  or  makes  a 
false  representation,  for  the  purpose  of  enabling  or  assisting  a  person,  to  be  dis- 
charged, excused  or  exempted  from  service,  as  a  trial  Juror  in  the  city  and  county  of 
New  York,  or  in  the  county  of  New  York,  or  in  the  county  of  Kings,  is  guilty  of  a 
misdemeanor. 

§  1122.    Punishment  for  bribery  of  officer,  etc.,  juror  drawn. 

Combined  with  §§  1123, 1124,  Code  Civ.  Pro.,  and  now  §  1235,  Penal  Law,  chap.  88 
of  1909,  viz.: 

S  1235.  MISCONDUCT  BY  TRIAL  JURORS  IN  NEW  YORK  COUNTY.— 1.  A 
person  who  gives,  pays,  promises,  or  offers,  money,  or  any  other  thing,  to  the  com' 
missioner  of  jurors,  the  sheriff,  the  county  clerk,  or  other  clerk  of  a  court;  or  to  the 
deputy  of,  or  a  person  employed  by,  the  county  clerk  or  other  clerk  of  a  court;  or  to 
an  officer,  messenger,  or  other  person,  employed  by  the  sheriff,  or  the  commissioner 
of  jurors;  for  the  purpose  of  enabling  or  assisting  himself,  or  any  other  person, 
named  or  drawn  as  a  trial  juror,  to  evade,  or  to  be  discharged,  exempted,  or  excused 
from  service;  or  who  knowingly  makes  a  false  statement  or  representation,  to  a 
judge,  the  commissioner  of  jurors,  or  a  member  of  the  board  of  enforcement  of  jury 
fines,  for  such  a  purpose;  or  who  knowingly  retains,  conceals,  suppresses,  or  wilfully 
destroys,  a  notice  to  attend,  before  the  commissioner  of  jurors,  or  at  a  term  of  a  court, 
or  any  other  paper,  relating  to  the  liability  to  serve,  or  service,  as  a  trial  juror,  left 
at  the  residence  or  place  of  business  of  another,  who  has  been  named  or  drawn  as  a 
trial  juror,  is  guilty  of  a  misdemeanor.  The  district  attorney  must  prosecute  for 
each  offense,  specified  in  this  section,  which  comes  to  his  knowledge. 

2.  In  New  York  county  any  person  who  takes  money,  or  any  other  thing,  as  a  gift, 
bribe,  or  payment,  for  the  purpose  of  enabling  or  assisting  a  person,  named  or  drawn 
as  a  trial  juror,  to  evade  or  to  be  discharged,  exempted  or  excused  from  jury  duty;  or 
who  wilfully  and  knowingly  prevents  or  hinders  the  execution  of  any  provision  of 
article  seventeen  of  the  judiciary  law,  is  guilty  of  a  misdemeanor. 
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3.  A  person,  named  or  drawn  as  a  trial  Juror  in  New  York  county,  to  whom  an 
offer  or  suggestion  to  procure  his  discbarge,  exemption  or  excuse  from  jury  duty,  for 
or  in  consideration  of  a  corrupt  inducement  or  reward,  is  made  by  any  person,  and 
who  fails,  within  twenty-four  hours  thereafter,  to  inform  the  commissioner  of 
jurors  thereof,  is  guilty  of  a  misdemeanor. 

§  1123.    Id.;  for  officer  accepting  bribes,  etc. 

See  Note.    $  1122,  ante. 

§  1 124.    Id.;  for  concealing  offer  to  take  bribe,  etc. 

See  Note.    {  1122,  ante. 

§  1125.    False  swearing;  when  perjury. 

Now  S  1233,  Penal  Law,  chap.  88  of  1909,  and  not  changed. 

§  1 1 26.    Qualifications  of  trial  jurors. 

Now  S  686,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

See  S  507,  Judiciary  Law,  Qualifications  of  trial  jurors,  generally. 

See  8  598,  Judiciary  Law,  Qualifications  of  trial  jurors  in  New  York  county. 

§  1127.    Persons  exempt  from  service. 

Now  S  720,  Judiciary  Law,  chap.  35  of  1909;  in  subd.  5  "borough"  is  inserted 
instead  of  "  city,"  and  "  or  a  town  of  the  county  "  omitted;  in  subd.  12,  "  borough  "  is 
inserted  for  "city.' 
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§  1 128.    Evidence  of  right  to  exemption  in  certain  cases. 

Now  8S  721  and  722,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

I  721.  EVIDENCE  OP  EXEMPTION  FROM  JURY  DUTY. —  The  evidence  of  the 
right  to  exemption,  as  prescribed  in  section  seyen  hundred  and  twenty,  is  as  follows: 

1.  Under  subdiyision  eighth  thereof,  where  the  applicant  is  a  member  of  the 
national  guard,  below  the  rank  of  brigadier-general,  the  certificate  of  the  commanding 
officer  of  the  brigade,  regiment,  battalion,  comtTany  or  troop,  to  which  the  applicant 
belongs,  dated  within  three  months  of  the  time  of  presenting  it 

2.  Under  subdiyision  eighth,  ninth,  or  tenth  thereof,  where  the  applicant  has  been 
discharged,  the  certificate  of  discharge;  accompanied,  where  it  does  not  show  all 
the  facts,  with  the  afildavit  of  the  applicant,  or  of  another  person  acquainted  with  the 
facts. 

3.  Under  subdiyision  tenth  thereof,  where  the  applicant  is  an  officer  or  member 
of  a  fire  company,  the  certificate  of  the  foreman,  or  other  chief  officer,  of  the  com- 
pany, to  which  the  applicant  belongs,  dated  within  three  months  of  the  time  of 
Iireaenting  it 

4.  Under  any  other  subdiyision  thereof,  an  affldayit  of  the  applicant;  or  an 
affidayit,  satisfactory  to  the  commissioner,  of  another  person  in  his  behalf,  stating 
the  facts,  entitling  the  applicant  to  exemption. 

Each  certificate,  specified  In  this  section,  must  be  accompanied  with  satisfactory 
proof*  by  affidavit,  of  the  genuineness  of  the  signature  thereto. 

§722.  OBRTIPICATB  OF  EXEMPTION  FROM  JURY  DUTY  TO  BE  FILED 
WITH  (X)MMISSIONER.— Each  affidayit  and  certificate  specified  in  section  seyen 
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hundred  and  twenty-one,  being  the  evidenoe  of  the  right  of  a  person  to  exemption 
from  service  as  a  trial  Juror,  must  be  filed  with  the  commissioner  of  Jurors,  and 
must  be  kept  open  by  him,  at  all  reasonable  times,  to  public  inspection. 

§  1129.    Length  af  jury  service  required.    Notice  to  juror  to  attend. 

Now  §§714  and  716,  Judiciary  Law,  chap.  86  of  1909;  the  only  change  is  the 
substitution  of  " seven  hundred  and  nine"  for  "1146  of  this  act" 

§  1 130.   When  court  to  excuse  juror  from  service. 

Now  §  716,  Judiciary  Law,  chap.  36  of  1909,  and  not  changed. 

§  1 131.  Clerk  of  court  to  certify  to  commissioner,  as  to  attendance, 
excuses,  fines,  etc.,  of  jurors. 

Now  §§  718  and  719,  Judiciary  Law,  chap.  36  of  1909,  yiz.: 

§  718.  RETURN  BT  GLBRK  TO  COMMISSIONER  AFTER  ADJOURNMENT 
OF  TERM. — ^The  county  clerk  of  the  county  of  Kings  must,  within  one  week  after 
the  close  of  each  term  for  which  trial  jurors  have  been  drawn,  or  after  the  discharge 
of  the  trial  Jurors,  if  they  are  discharged  before  the  close  of  the  term,  return  to  the 
commissioner  of  jurors  the  panel  of  trial  jurors  with  the  commissioner's  return 
received  from  the  commissioner,  as  prescribed  in  section  seyen  hundred  and  eleven, 
or  a  copy  of  each  of  those  papers,  certified  by  the  clerk.  The  clerk  must  also 
deliver  to  the  commissioner  therewith  a  certificate,  specifying  distinctly  and  in 
detail,  as  follows: 

1.  The  name  and  residence  of  each  Juror  who  attended  and  served,  and  the  num- 
ber of  days  he  actually  served. 

2.  The  name  and  residence  of  each  Juror  who  was  excused  or  discharged,  with 
the  reason  therefor. 

3.  The  name  and  residence  of  each  person  notified  who  did  not  attend  or  serve. 

4.  The  names  and  residences  of  each  person  fined,  and  the  date  and  amount  of 
his  fine. 

The  return  and  certificate  must  be  filed  in  the  office  of  the  commissioner. 

§  719.  COMMISSIONER  MUST  RECORD  DATE  AND  AMOUNT  OF  SERVICB 
OF  BACH  JUROR  ON  ORIGINAL  UST. — ^The  commissioner  must  also  record, 
from  the  return  and  certificate  specified  in  the  last  section,  upon  the  list  originally 
made  by  him,  the  date  and  amount  of  service,  performed  by  each  person  as  therein 
set  forth. 

S  1132.  Selection  of  trial  jurors;  revision  of  general  panel;  powers 
of  commissioners;  presentation  of  exemptions. 

Now  S8  681,  688-690  and  723,  Judiciary  Law,  chap.  36  of  1909,  viz.: 

S  681.  COMMISSIONER  OF  JURORS  MUST  SELECT  TRIAL  JURORS.— Trial 
Jurors  must  be  selected  by  the  commissioner  of  Jurors. 

$688.  COMMISSIONER  MUST  DECIDE  ON  QUALIFICATIONS  UNDER 
DIRECTION  OF  SUPREME  COURT  JUSTICES.— The  commissioner  of  jurors  must 
decide  upon  the  qualifications  of  trial  Jurors  as  prescribed  in  this  article,  under  the 
supervision  and  direction  of  the  Justices  of  the  supreme  court  residing  in  the  county 
of  Kings. 

8  689.  COMMISSIONER  BfUST  NOT  EXCUSE  OR  REMOVE  JUROR  AFTER 
GENERAL  LIST  IS  COMPLETED. — ^After  the  general  list  of  Jurors  has  l>een 
completed  no  person  thereon  shall  be  excused  or  taken  off  the  same  by  the  eom- 
niissioner  of  Jurors. 
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S  690.     PROCEEDINGS  ON  REVISING  GENERAL  LIST  OF  TRIAL  JURORS.— 
The  justices  of  the  supreme  court  residing  in  the  county  of  Kings,  or  a  majority 
of  them,  may  require  the  commissioner  of  jurors  to  scrutinize  and  revise  the  general 
panel  or  list  of  trial  jurors  for  the  county,  under  their  supervision  and  direction. 
For  that  pttriK>se  the  commissioner  of  jurors  shall  have  power  to  summon  before 
him  by  subpoena  issued  under  his  hand  each  and  every  person  on  the  said  general 
panel  or  list  for  the  year»  and  in  each  year,  and  to  make  inquiries  of  and  to 
examine  him  as  to  his  competency  and  qualification  to  serve  as  a  trial  juror,  with 
power  to  reject  and  take  off  the  said  general  panel  or  list  such  persons  as  are  not 
competent  or  qualified,  or  are  not  to  be  found.    But  such  persons  shall  not  be 
rejected  until  a  list  of  them,  stating  the  cause  of  the  rejection  of  each,  has  been 
submitted  to  and  approved  by  the  said  justices;  and  partial  lists  may  be  so  sub- 
mitted and  approved  from  time  to  time  as  the  work  progresses.    Such  subpoena 
may  be  served  by  mall,  or  personally  if  there  be  no  response  to  service  by  mail, 
and  must  require  such  person  to  appear  before  the  commissioner  of  jurors  at  a 
time  and  place  in  such  county  to  be  mentioned  therein,  and  not  less  than  two  da^ 
after  the  service  thereof,  to  be  examined  under  oath  touching  his  competency  and 
qualification  to  serve  as  such  juror;  and  the  said  conmiissloner  of  jurors  authorized 
to  administer  such  oath,  and  any  wilful  false  answer  thereunder  shall  be  the  crime 
of  perjury.    If  the  person  so  summoned  fails  to  attend,  except  for  physical  disability, 
or  if  he  refuses  to  be  sworn  or  to  answer  any  pertinent  question  by  the  said  com- 
missioner of  jurors,  he  may  be  punished  therefor  by  any  trial  justice  of  the  supreme 
court  sitting  in  such  county;  and  all  the  provisions  of  title  two  of  chapter  nine  of 
the  code  of  civil  procedure  are  made  applicable  to  such  case,  except  that  no  fees  are 
required  to  be  paid  to  any  such  person.    But  personal  service  shall  be  necessary 
for  such  punishment.    Every  person  so  summoned  must  present  any  exemption  from 
jury  service  which  he  has  or  claims  under  sections  six  hundred  and  eighty-six  and 
seven  hundred  and  twenty  of  this  chapter,  or  any  other  law,  and  if  he  fails  to 
present  the  same  he  shall  be  deemed  to  have  waived  the  same,  and  can  not  be 
excused  therefor,  thereafter,  by  a  court  or  judge,  except  for  infancy,  alienage,  bad 
character,  lack  of  ordinary  intelligence,  and  inability  to  read  and  write  the  English 
language  understandingly. 

§723.  COMMISSIONER  MUST  DECIDE  AS  TO  EXEMPTIONS  UNDER 
DIRECTION  OF  SUPREME  COURT  JUSTICES.— The  commissioner  of  jurors  must 
decide  upon  the  exemptions  of  trial  jurors  as  prescribed  in  this  article,  under  the 
supervision  and  direction  of  the  justices  of  the  supreme  court  residing  in  the  county 
of  Kings, 

I  1133.    Id.;  to  receive  fees  and  fines  for  benefit  of  county. 

Now  H  682  and  683,  Judiciary  Law,   chap.  35  of  1909,  viz  .; 

8  682.  COMMISSIONER  MUST  FURNISH  COPY  OF  PAPER  OR  PROCEBB- 
ING  ON  PAYMENT  OF  FEES. — The  commissioner  must  furnish  a  copy  of  each 
paper  filed,  or  proceeding  taken  in  his  ofilce,  to  any  person  applying  therefor,  and 
paying  the  fees. 

I  683.  COMMISSIONER  MUST  COLLECT  FOR  CITY  FEES  FOR  COPIES  OF* 
PAPERS  FURNISHED  BY  HIM. — ^The  commissioner  is  entitled  to,  and  must  collect, 
for  a  copy  of  a  pai>er  furnished  by  him,  the  same  fees  as  the  clerk  of  a  court  of 
record.  All  the  money  received  by  him,  for  fees,  or  fines  collected  from  trial  Jurors, 
or  otherwise  in  the  discharge  of  his  duti&i  as  commissioner,  must  be  accounted  for 
t>y  him,  and  paid  into  the  treasury  of  the  county. 
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§  1134.    Supervisors  to  provide  for  his  expenses,  eto. 

This  section  is  superseded  by  chap.  564  of  1902,  {  6,  relating  to  the  appointment 
and  duties  of  a  commissioner  of  jurors  in  the  county  of  Kings,  and  is  expressly 
repealed  by  S  800  of  the  Judiciary  Law. 

§  1135.  Assessors  to  return  persons  liable,  and  commissioner  to 
select  jurors. 

Now  §S  691  and  692,  Judiciary  Law,  chap.  35  of  1909,  ylz.: 

§  691.  ASSESSORS  MUST  RETURN  PERSONS  LIABLE  TO  SERVE  AS  TRIAL 
JURORS. — The  assessors  in  the  borough  of  Brooklyn,  or  a  majority  of  them,  must, 
after  the  first  day  of  May,  and  on  or  before  the  first  day  of  July,  in  each  year, 
return  to  the  commissioner  of  jurors,  a  written  list,  under  their  hands,  containing 
the  names  of  all  persons  in  the  borough,  who  are  liable  to  serve  as  trial  Jurors;  and 
stating  the  occupation,  place  of  business,  and  residence,  of  each  person,  as  far  as 
those  particulars  can  be  conveniently  ascertained.  The  omission  to  include  the 
names  of  one  or  more  persons,  so  liable,  or  any  other  error  or  defect  in  a  list,  does 
not  affect  the  validity  of  any  proceeding  prescribed  in  this  article. 

S  692.  COMMISSIONER  MUST  SELECT  FROM  ASSESSORS'  LIST  PERSONS 
SUITABLE  TO  SERVE  AS  TRIAL  JURORS. — ^The  commissioner  must,  within  the 
same  period  specified  in  the  last  section,  select,  from  the  persons  residing  In  the 
county,  suitable  persons  to  serve  as  trial  jurors.  In  making  the  returns  or  selec- 
tion, the  assessors  and  the  commissioner  respectively  must  take  the  names  of  those 
persons  only,  whom  they  believe  to  be  qualified  to  serve,  and  not  exempt  from  ser- 
vice, as  trial  jurors.  A  list  of  the  names  so  selected  must  be  made,  by  the  com- 
missioner, in  a  book,  specifying,  as  nearly  as  he  has  ascertained  the  facts,  the 
occupation,  the  place  of  business,  and  the  residence  of  each  person,  including  the 
ward.  In  the  list,  the  wards  must  be  arranged  numerically;  and  the  names  of  the 
juh)rs  must  be  arranged  alphabetically,  according  to  their  surnames,  each  under  the 
name  of  the  town  or  ward  where  he  resides. 

§  1136.  When  commissioner  to  publish  notice,  and  receive  evidence 
of  exemption. 

Now  §§  693  and  694,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

§  693.  COMMISSIONER  MUST  PUBLISH  NOTICE  WHEN  LIST  COMPLETED.— 
As  soon  after  the  first  day  of  June,  in  each  year,  as  the  commissioner  has  made  the 
list,  he  must  publish  a  notice,  for  at  least  ten  days,  in  at  least  six  daily  newspapers, 
published  in  the  county,  to  the  effect,  that  the  list  of  trial  jurors  for  the  year  is 
ready,  at  his  office,  for  examination  and  correction. 

§  694.  COMMISSIONER  MUST  RECEIVE  EVIDENCE  OF  DISQUALIFICA- 
TIONS OR  EXEMPTIONS. — ^The  commissioner,  upon  the  publication  of  the  notice 
aa  prescribed  in  the  last  section,  must  then  receive  evidence  of  disqualifications  or 
exemptions,  and  must  mark  "  not  qualified,"  or  "  exempt,"  in  the  list,  opposite  the 
name  of  each  person  found  to  be  disqualified  to  serve,  or  exempt  from  serving  as  a 
trial  juror,  as  the  case  requires.  He  must  also  record  therein,  the  ground  of  each 
disqualification  or  exemption. 

§  1 137.    Commissioner  to  prepare  list,  and  file  transcript. 

Now  I  695,  Judiciary  Law,  chap.  35  of  1910,  and  not  changed. 
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S  1138.    Supplemental  lists  may  be  afterwards  made. 

Now  SS  696  and  698,  Jadiciary  Law,  chap.  35  of  1909,  ylz.: 

f  696.  SXTPPLJSBfBNTAL.  LISTS  MAT  BE  AFTERWARDS  IfADB. — Sapple- 
mental  lists,  containing  the  names  and  proper  additions  of  persons,  subsequently 
ascertained  to  be  liable  to  serve  as  trial  Jurors,  may,  from  time  to  time  thereafter, 
be  made;  and  transcripts  thereof,  verified  as  prescribed  in  the  last  section,  must 
be  filed  in  like  manner,  by  the  commissioner. 

I  698.  BALLOTS  MUST  BE  PRUPARESD  AND  DEPOSITED  FOR  SUPPLE- 
MENTAL NAMES. — Ballots,  containing  the  names  added  after  the  preparation  of  the 
general  list,  pursuant  to  section  six  hundred  and  ninety-six,  must  be  prepared  as 
prescribed  in  the  last  section,  and  used,  in  like  manner  as  the  other  ballots  therein 
specified,  for  the  residue  of  the  Jury  year. 

§  1139.    Ballets  to  be  prepared,  and  deposited  in  box. 

Now  S  697,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  1 140.  What  officers  to  attend  drawing;  how  many  jurors  to  be 
drawn. 

Now  Sf  699  and  700,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  1141.    Proceedings  preliminary  to  drawing. 

Now  S  701,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

S  1142.  Drawing;  how  conducted. 

Now  S  702,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

S  1143.    Certificate  to  be  made,  and  boxes  sealed  up. 

Now  I  703,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

S  1144.   Subsequent  drawing;  how  conducted. 

Now  f  704,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  1145.    Proceedings  when  first  box  exhausted. 

Now  S  706,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  1146.  Commissioner  to  transmit  panel  to  sheriff;  sheriff  to  notify 
jurors. 

First  two  sentences  now  $  706,  Judiciary  Law,  chap.  36  of  1909,  and  not 
changed. 

Remainder,  I  709,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  1 147.  Days  for  which  the  jurors  are  to  be  notified,  excusing  jurors, 
and  changing  days  of  their  attendance. 

First  sentence  now  {  710,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

Second,  third  and  last  sentences  now  $  717,  Judiciary  Law,  chap.  35  of  1909,  and 
not  changed.  Remainder  now  {  725,  Judiciary  Law,  chap.  35  of  1909,  and  not 
changed. 
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§  1148.   Sheriff  to  make  return  of  jurors  notified. 

Now  I  711,  Judiciary  Law,  chap.  36  of  1909,  and  not  changed. 

§  1149.   Court  may  at  any  time  order  a  new  panel.   How  drawn. 

Now  S§  707  and  712,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

i  707.  ADDITIONAL  JUROBS  MAT  BE  DRAWN  AT  ANT  TIMB  DURING 
TERM. — ^At  any  time  during  the  sitting  of  a  term  of  a  court  of  record  in  the  county, 
the  court  may  direct  an  additional  number  of  trial  jurors  to  be  drawn  for  that 
term.  The  order  must  specify  the  number  to  be  drawn,  and  the  time  of  drawing. 
The  drawing  must  be  conducted  as  prescribed  in  sections  seven  hundred  and  one, 
seven  hundred  and  two,  and  seven  hundred  and  three,  except  that  notice  is  not 
required. 

§  712.  COMMISSIONER  MUST  NOTIFT  ADDITIONAL  JURORS  AS  COURT 
DIRECTS. — The  commissioner  must  forthwith  notify  each  juror  drawn,  pursuant 
to  section  seven  hundred  and  seven,  by  such  a  notice  as  the  court  directs,  to  attend 
the  term,  at  the  time  specified  in  the  order. 

§  1150.    Jurors  in  certain  special  proceedings. 

Now  §§  708  and  713,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

§  708.  DRAWING  OF  JURORS  IN  CERTAIN  SPECIAL  PROCEEDINGS  IN 
COUNTT  COURT.— In  a  special  proceeding  pending  before  a  county  judge  of  Kings 
county,  in  which  a  trial  jury  is  necessary,  the  judge  may  impanel  a  jury  from  the 
trial  jurors  who  are  serving  at  the  time  in  the  county  court  of  the  county.  If  thert 
are  no  jurors  serving  in  the  county  court,  the  judge  may  make  an  order  requiring 
the  commissioner  of  jurors  to  draw  the  number  of  trial  jurors,  designated  therein; 
whereupon  the  commissioner  or  in  case  of  his  absence,  his  chief  clerk,  must  draw 
the  requisite  number  as  prescribed  in  this  article  for  drawing  other  trial  jurors. 

«  713.  COMMISSIONER  MUST  NOTIFT  PERSONS  DRAWN  AS  JURORS  IN 
SPECIAL  PROCEEDING  IN  COUNTT  COURT. — ^The  commissioner  must  notify 
the  persons  drawn  as  trial  jurors  in  a  special  proceeding,  pursuant  to  section  seven 
hundred  and  eight,  as  prescribed  in  this  article  for  notifying  other  trial  jurors. 

§  1 151.    Compensation  to  judges,  etc.,  for  services  under  this  article. 

Combined  with  §  1044  and  now  $26,  Judiciary  Law,  chap.  35  of  1909. 
See  note,  S  1044,  ante. 

§  1152.    Court  of  record  to  fine  jurors  for  non-attendance. 

Now  §  724,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  1153.    Juror  may  also  be  arrested,  and  compelled  to  serve. 

Now  {726,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

See  §  648,  Judiciary  Law,  In  New  Tork  county  juror  may  be  arrested,  etc. 

§  1154.  Commissioner  to  notify  jurors  fined  to  appear;  board  for 
remission  and  enforcement  of  fines. 

Now  §$  727,  728  and  729,  Judiciary  Law,  chap.  35  of  1909;  only  change  is  the 
substitution  of  "  the  next "  for  "  this  "  before  "  section  "  in  first  sentence. 
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§  1155*    Commissioner  to  collect  fines,  and  to  make  return  of 
unpaid  fines;  precept  thereupon. 

Now  SS  730  and  131,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  1156.    Fines,  not  collected  under  precept,  to  be  docketed  and 
enforced  as  judgments. 

» 

Now  §S  732-736,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  1157.    When  lien  discharged. 

Now  {736,  Judiciary  Law,  chap.  35  of  1909,  and  not  clianged. 

§  1158.  Commissioner,  etc.,  corruptly  omitting  name,  is  guilty  of 
felony. 

Combined  with  {  1159,  Code  Ciy.  Pro.,  and  now  {  1234,  Penal  Law,  chap.  88  of 
1909,  Tlz.: 

S  1234.  MISCONDUCT  AS  TO  TRIAL  JURORS  IN  KINGS  COUNTY.— If  the 
commissioner  of  Jurors  in  Kings  county,  or  either  of  his  assistants,  or  a  clerk  or 
other  person,  employed  by  him,  corruptly  and  without  sufficient  cause,  omits  the 
name  of  a  person,  duly  drawn,  from  a  panel  of  trial  Jurors,  or  the  ballot,  containing 
the  name  of  such  a  person,  from  either  of  the  boxes  prescribed  in  article  eighteen 
of  the  Judiciary  law;  or,  directly  or  indirectly,  receivee  a  fee,  reward,  comi>ensation, 
or  advantage,  in  consideration  of,  or  as  an  inducement  to  such  an  omission,  he  is 
guilty  of  a  felony,  and  shall,  on  conviction,  be  punished  by  imprisonment  in  a  state 
prison,  for  a  term  not  less  than  two,  nor  more  than  five  years. 

A  wilful  omission,  by  the  commissioner  of  jurors  in  Kings  county,  of  a  duty 
required  of  him  by  article  eighteen  of  the  Judiciary  law,  other  than  that  specified 
in  this  section,  is  a  misdemeanor. 

§  1 159.    Commissioner's  other  wilful  neglect,  a  misdemeanor. 

See  note,  §  1158,  ante. 

§  1160.  Giving  false  information,  or  suppressing  notice,  a  misde- 
meanor. 

Now  §  1236,  Penal  Law,  chap.  88  of  1909,  and  not  changed. 

§  1161.    Penalty  for  physician  giving  false  certificate. 

See  note,  §  1120,  ante. 

§  1162.    Commissioner  to  report  and  pay  over  money. 

Now  IS  684  and  685,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

§684.  COMMISSIONER  MUST  PAY  OVER  MONEYS  QUARTERLY.— The 
commissioner  must  pay  oyer  to  the  county  treasurer,  at  least  once  in  each  three 
months,  all  money  in  his  hands,  which  he  has  received  as  commissioner. 

f  686.  COMMISSIONER  MUST  REPORT  ANNUALLY  TO  BOARD  OF  SUPER- 
VISORS.— The  commissioner  must  make  a  yearly  report  to  the  board  of  supervisors, 
of  all  proceedings  had  before  him,  or  by  him,  in  the  discharge  of  his  duties. 
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§  1 1 66.    Persons  drawn,  etc.,  to  form  the  jury. 


a.  Disqnaliflcatioii. — ^A  plaintiff  is  en- 
-titled  to  a  new  trial  upon  the  irrQund 
that  one  of  the  jurors  was  disQuallfled 
in  that  he  was  related  by  affinity  to  the 


defendant  within  the  prohibited  de- 
grees: Billard  v.  Van  Tuyl,  142  App. 
Div.  278;  126  N.  Y.  Supp.  820. 


§  1171.  When  talesmen  to  be  procured,  or  jurors  drawn  from  third 
box. 

If  a  sufiS^cient  number  of  jurors,  duly  drawn  and  notified,  do  not  attend, 
or  can  not  be  obtained,  to  form  a  trial  jury,  the  court  may,  in  any  county 
except  Westcheeter,  direct  the  'sheriff  to  require  the  attendance  of  such  a 
number  of  talesmen,  from  the  bystanders,  or  from  the  county  at  large, 
qualified  to  serve  as  trial  jurors,  as  it  deems  sufficient  for  the  purpose.  In 
Westchester  county,  the  court  must  direct  the  sheriff  to  draw  a  sufficient 
number  of  ballots  from  the  first  box,  specified  in  section  five  hundred  and 
ei^t  of  the  judiciary  law;  if  there  is  not  a  sufficient  number  of  ballots 
remaining  therein,  to  draw  the  residue  from  the  second  box,  specified  in 
section  five  hundred  and  twenty-three  of  the  judiciary  law.  In  any  oflier 
county,  except  New  York  and  Kings,  may,  in  its  discretion,  instead  of 
directing  him  to  require  talesmen  to  attend,  direct  him  to  draw  a  sufficient 
number  of  ballots  from  the  third  box,  specified  in  section  five  hundred  and 
twenty-four  of  the  judiciary  law.  In  either  case,  the  sheriff  must  notify 
the  persons  thus  drawn  to  attend  forthwith,  or  upon  a  day  fixed  by  the  court 
If  for  any  reason  a  sufficient  number  of  jurors  to  try  the  issue  is  not 
obtained,  from  the  persons  notified,  under  an  order  made  as  prescribed  in 
this  section,  the  court  may  make  another  order,  or  successive  orders,  until  a 
sufficient  number  is  obtained;  and  in  making  each  order,  the  court  may 
exercise  the  same  discretion  as  in  making  the  first  order. 

Amended  by  chap.  65  of  1909. 

See  S  524,  Jadlclary  Law,  A  third  jury  box  to  be  kept. 

§  1174.    Duty  of  sheriff  and  talesmen. 

The  sheriff,  or  person  appointed  by  the  court,  must  notify  the  requisite 
number  of  persons  to  attend,  and  make  return  thereof,  as  prescribed  in 
section  five  hundred  and  thirty-six  of  the  judiciary  law;  except  that  each 
person  must  be  required  to  attend  forthwith.  Each  person  so  notified  must 
attend  forthwith,  and,  unless  excused  by  the  court  or  set  aside,  must  serve 
as  a  juror  upon  the  trial  For  a  n^lect  or  refusal  so  to  do,  he  may  be 
fined,  in  the  same  manner  as  a  trial  juror,  r^ularly  drawn  and  notified  as 
prescribed  in  the  judiciary  law;  and  he  is  subject  to  the  same  exceptions 
and  challenges,  as  any  other  trial  juror. 

Amended  by  chap.  65  of  1909. 
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§  1176.    Peremptory  challenges  in  a  civil  action. 


a.  Number. — The  provision  of  the 
code  giving  to  each  party  in  a  civil  ac- 
tion six  peremptory  challenges  does  not 
mean  six  to  each  person  who  is  a  party 


to  the  action,  but  only  six  to  all  the  per- 
sons on  each  side  of  the  controversy: 
Downey  V.  Finucane,  146  App.  Dlv.  209. 


§  1180.  An  objection  to  the  qualifications  of  a  juror  is  available  only 
upon  a  challenge. 

A  challenge  of  a  juror,  or  a  challeaige  to  tbe  panel  or  array  of  jurors, 
must  be  tried  and  determined  by  the  court  only.  Either  party  may  except 
to  the  determination,  and  it  may  be  reviewed,  upon  a  question  of  fact,  or 
a  qnesrtion  of  law,  or  both,  as  where  an  issue  of  fact  presented  by  the  plead- 
ings ifi  tried  by  the  court ;  except  that  where  one  or  more  exceptions  are 
taken  to  the  rulings  of  the  court,  made  after  the  jury  is  empaneled,  an 
exception  to  the  determination  of  a  challenge  must  be  heard  at  the  same 
time;  and  the  case  must  contain  the  matters  necessary  to  present  it,  upon 
the  facte,  or  the  law,  or  both.  The  fact  that  a  juror  is  in  the  employ  of  a 
party  to  the  action ;  or,  if  a  party  to  the  action  Ls  a  corporation,  that  he  is 
am  employee  thereof  or  a  shiareholder  or  a  stockholder  therein, ;  or  in  actions 
for  damages  for  injuides  to  person'  or  property,  that  he  is  a  shareholder, 
srtockholder,  director,  officer  or  employee,  or  in  any  manner  interested,  in 
any  insurance  company  issuing  policies  for  protection  against  liability  for 
damages  for  injury  to  person  or  property,  shall  constitute  a  good  ground 
for  a  challenge  to  the  favor  as  to  such  juror. 

Amended  by  chap.  206  of  1911.      (In  effect  Sept.  1,  1911.) 

Note. — ^The  amendment  by  chap.  206  of  1911  creates  an  additional  ground  of 
challenge  to  the  favor  as  to  jurors  interested  In  any  insurance  company  where 
the  action  is  against  an  insurance  company. 


b.  Disquallflcation. — Both  at  com- 
mon law  and  under  the  Code  of  Civil  Pro- 
cedure an  objection  to  a  qualification  of 
a  Juror  is  available  only  upon  a  challenge, 
even  though  the  disqualification  is   not 


known  to  the  party  at  the  time  of  the 
trial;  this  rule  applies  in  criminal  as 
weU  as  ciYil  cases:  People  v.  Thayer,  132 
App.  Div.  593;  116  N.  Y.  Supp.  821. 


§  1184.    Hqw  double,  treble  or  increased  damages,  found  and 
awarded. 

See  §  1876,  Penal  Jjxw,  Failure  of  sheriff  to  keep  certain  prisoners  separate, 
punishable  by  treble  damages. 

See  SS  25,  26,  Civil  Rights  Law,  Persons  causing  the  arrest  of  privileged  witness 
liable  for  treble  damages. 

See  S  67,  Public  Officers  Law,  Treble  damages  for  extortion  of  increased  fees. 

§  1 1 85.    When  verdict  to  be  taken,  subject  to  the  opinion  of  the  court. 

c.  New  trial. — ^When  the  court,  with-  Judgment  for  the  plaintiff  and  the  Jury 
out     submitting    any    specific    question  ^  discharged,  the  court  cannot  direct  a 

•   ««A*.         ■.   t^-L.     J.    M,      ^M  verdict  for  the  defendant  but  is  limited 

under    5  1187.   and  without  directing   a  ^  ^^^j^^  I  ^^^  ^^af.    Wilson  &  Bail- 

Jury  to  render  a  verdict  subject  to  the   ne  Mfg.  Co.  v.  City  of  New  York,  122 
opinion  of  the  court  under  §  1185,  directs   App.  Div.  621;  107  N.  Y.  Supp.  524. 
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a.  Interest — ^Although  the  court  may 
direct  a  Jury  to  correct  its  verdict  before 
it  is  received  by  adding  interest,  and  en- 
force such  direction,  the  court  cannot 
correct  the  verdict  by  adding  interest 
after  it  is  received  and  the  jury  dis- 
charged: Isbell-Porter  Co.  ▼.  Braker,  120 
App.  Div.  884;  105  N.  T.  Supp.  1103. 


b.  Bzamination. —  By  virtue  of 
f  1180,  the  plaintiff's  counsel  may  ques- 
tion Jurors  as  to  whether  they  are  ofBoen 
or  stockholders  in  an  indemnity  insur- 
ance company:  Blair  v.  McCormack  €k)n- 
struction  Co.,  123  App.  Dlv.  30;  107  N. 
Y.  Supp.  750. 


§  1 1 86.    Gefieral  and  special  verdict  defined. 


c.  special  verdict. — When  the  de- 
cision of  a  motion  for  nonsuit  is  re- 
served, the  jury  can  only  render  a 
special  verdict  or  assess  damages;  it  has 


no  power  to  give  a  general  verdict: 
Russell  V.  Rhinehart,  137  App.  Dlv.  843; 
122  N.  T.  Supp.   539. 


§  1187.    General  or  specific  verdict,  when  rendered;  special  finding 
with  general  verdict. 


d.  Appeal. — The  entry  of  a  formal 
order  denying  a  motion  for  judgment  on 
the  special  findings  of  the  jury  is  im- 
proper, as  the  special  verdict  becomes  a 
part  of  the  record,  and  the  refusal  of  the 
court  to  direct  a  judgment  thereon  is  re- 
viewable in  the  same  manner  as  are  other 
exceptions  taken  on  the  trial:  Clvettl  v. 
American  Hatters  &  Furriers'  Corpora- 
tion, 124  App.  Div.  846;  108  N.  T.  Supp. 
663. 

e.  Application. — The  Intention  of  § 
1187,  by  virtue  of  which  the  court  may 
reserve  decision  on  a  motion  for  non- 
suit until  after  the  jury  has  passed 
upon  questions  submitted  to  it,  is  to 
provide  an  adjustment  of  the  rights  of 
parties  by  a  minimum  of  litigation: 
Allen  V.  Fulton  Motor  Car  Co.,  71  Misc. 
190;   128  N.  Y.  Supp.  419. 

f.  Direction  of  verdict. — When  the 
jury  renders  a  special  verdict  and  the 
questions  submitted  are  \found  adversely 
to  the  defendant,  it  is  not  error  for  the 
court  to  direct  a  general  verdict  In  favor 
of  plaintiff:  Clement  v.  Dwight,  137 
App.  Div.  389;  121  N.  Y.  Supp.  788. 

g.  Evidence. — ^Where  at  close  of 
evidence  a  motion  for  a  nonsuit  was 
made,  and  pending  decision  the  jury  was 
directed  to  find  a  special  verdict,  and  the 
nonsuit  was  granted,  though  the  jury 
found  for  plaintiff,  an  appeal  under  §  999 
brings  up  questions  of  the  amount  of 
damages  and  weight  of  evidence;  this 
section  was  intended  to  obviate  the  neces- 
sity of  a  new  trial  in  all  cases:  Jones  v. 
N.  Y.  Central  &  H.  R.  R.  R.  Co.,  61  Misc. 
139;  114  N.  Y.  Supp.  756. 

h.  Finding. — A  finding  by  the  trial 
court,  though  not  embodied  in  the  formal 
decision  thereof,  is  nevertheless  a  part 
of,  and  enters  into,  the  judgment,  and 
when  such  finding  is  inconsistent  with  a 
formal  finding,  embraced  in  the  decision, 
upon  a  question  at  issue,  an  appellant 
has  the  right  to  rely  upon  it,  if  more 


favorable  to  his  contention  than  the  for- 
mal decision:  Hamlin  v.  Hamlin,  192  N. 
Y.  164;  rev'g  117  App.  Div.  498;  102  N.  Y. 
Supp.  671. 

i.  Judgment. — The  return  of  an  ex- 
ecution by  a  sheriff  Indorsed  "nulla 
bona"  sufficiently  shows  that  the  judg- 
ment is  uncollectible:  Card  v.  Groes- 
beck,  140  App.  Dlv.  30;  124  N.  Y.  Supp. 
372. 

j.  New  trial. — When  the  court*  with- 
out submitting  any  specific  question 
under  8  1187,  and  without  directing  a 
jury  to  render  a  verdict  subject  to  the 
opinion  of  the  court  under  8  1185,  directs 
judgment  for  the  plaintiff  and  the  jury 
la  discharged,  the  court  cannot  direct  a 
verdict  for  the  defendant  but  is  limited 
to  granting  a  new  trial:  Wilson  A  Bail- 
lie  Mfg.  Go.  V.  City  of  New  York,  122 
App.  Div.  621;  107  N.  Y.  Supp.  624. 

k.  Reserved  decision. — Bffect  of  rul- 
ing denying  motion  for  new  trial  after 
rendition  of  verdict,  and  granting  re- 
served motion  for  nonsuit:  Paltey  v. 
Egan,  200  N.  Y.  83. 

1.  When  a  motion  is  made  for  a  non- 
suit before  a  verdict  is  rendered  and 
the  decision  thereof  expressly  reserved 
by  the  court,  with  the  consent  of  the 
parties,  until  after  the  verdict,  the  court 
may  then,  notwithstanding  the  verdict, 
render  its  decision  upon  the  motion,  and 
cause  judgment  to  be  entered  thereon; 
in  such  case,  however,  the  court  has  no 
power  to  dismiss  the  complaint  upon 
the  merits:  Ball  v.  N.  Y.,  N.  H.  &  H. 
R.  R.  Co.,  201  N.  Y.  355;  1  Brad.  P.  and 
P.  Rep.  423. 

m.  Special  verdict. — ^When  the  de- 
cision of  a  motion  for  nonsuit  is  re- 
served, the  jury  can  only  render  a 
special  verdict  or  assess  damages;  it  has 
no  power  to  give  a  general  verdict: 
Russell  V.  Rhinehart,  137  App.  Div.  843; 
122  N.  Y.  Supp.  539. 
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§1189.    Entry  of  verdict;  subsequent  proceedings. 


a.  Interest — Although  the  court  may 
direct  a  Jury  to  correct  its  verdict  before 
it  is  received  by  adding  interest,  and  en- 
force  such   direction,   the   court    cannot 


correct  the  verdict  by  adding  interest 
after  it  is  received  and  the  jury  dis- 
charged: Isbell-Porter  Co.  v.  Braker, 
120  App.  Dlv.  384;  106  N.  T.  Supp.  IIOS. 


§  1190.  Trials  by  jury  to  be  as  herein  provided;  juries  of  part 
aliens  abolished. 

Second  sentence  combined  with  R.  S.  P.  1,  chap.  4,  §  14,  and  now  §  12,  Civil 
Rights  Law,  chap.  14  of  1909,  viz.: 

8  12.  RIGHTS  OF  PERSONS  ACCUSED  OP  CRIME.— In  all  criminal  prosecu- 
tions, the  accused  has  a  right  to  a  speedy  and  public  trial,  by  an  impartial  Jury, 
and  is  entitled  to  be  informed  of  the  nature  and  cause  of  the  accusation;  to  be 
confronted  with  the  witnesses  against  him;  and  to  have  compulsory  process  for 
obtaining  witnesses  in  his  favor.  An  alien  is  not  entitled  to  a  jury,  composed  in 
part  of  aliens  or  strangers,  in  an  action  or  special  proceeding,  civil  or  criminal. 

Remainder,  §  1190,  Code  Civ.  Pro.,  viz.: 

S  1190.  TRIALS  BY  JURY  TO  BE  AS  HEREIN  PROVIDED.— A  trial  by  a  Jury, 
of  an  issue  of  fact.  Joined  in  a  civil  action,  in  a  court  of  record,  must  be  had,  as 
prescribed  in  this  chapter;  except  in  a  case  where  it  is  otherwise  specially  prescribed 
by  law.  The  court  may,  upon  the  application  of  either  party,  exclude  from  the 
court-room  the  jurors  sitting  in  an  action  during  the  argument  of  a  motion  for 
nonsuit,  dismissal  of  the  complaint  or  direction  of  a  verdict 

Amended  by  chap.  65  of  1909. 

§  1192.    Jurors  not  to  be  questioned  for  their  verdict. 

Now  S  14,  Civil  Rights  Law,  chap,  li  of  1909,  and  not  changed. 

§  1193.    Penalty  where  juror  takes  gift,  etc. 

Now  S  375,  Penal  Law,  cliap.  88  of  1909,  and  not  changed. 


§1194.    Embracery;  penalty  therefor. 

Now  S  377,  Penal  Law,  chap.  88  of  1909,  and  not  changed. 

§  1195.    Penalty  for  juror's  non-attendance  in  special  proceeding. 

Now  S  559,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  1196.    Sheriff,  etc.,  to  keep  jury  in  special  proceeding;  penalty. 

Now  §  560,  Judiciary  Law,  chap.  85  of  1909,  and  not  changed. 

§  1197.    Notice  of  imposition  of  fine. 

Now  S  561,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  1196.    Special  return  of  delinquency  and  fine  to  county  court. 

Now  {562,  Judiciary  Law,  chap.  85  of  1909,  and  not  changed. 

20 
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§  1 1 99.    Collection  or  remission  of  fine. 

Now  if  563,  564,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 


§  1200.    Definition  of  judgment. 

a.  Jndfi^ent  order — A  paper  reciting 
the  facta  of  a  trial,  the  verdict,  the  tax- 
ation of  costs,  and  that  "it  is  hereby 
ordered  that  judgment  be  entered  in 
fayor  of  the  plaintiff  and  against  the 
defendant,"  is  not  a  judgment  but  an 
order  for  a  judgment:  Marsh  v.  John- 
ston, 123  App.  DlT.  596;  108  N.  Y.  Supp. 
161. 


b.  Jud^^ent. — ^An  erroneous  entry 
upon  the  court  calendar  of  the  word 
"  dismissed  "  not  made  in  the  presence  of 
the  court  nor  in  consequence  of  its  order 
is  not  effective  as  a  final  judgment  dis- 
missing the  case  and  is  not  evidence  of 
a  judgment  to  that  effect:  Ledbetter  t. 
Mandell,  124  App.  Div.  854;  109  N.  Y. 
Supp.  602. 


§  1204.    Judgment  may  be  for  or  against  any  of  the  parties. 


c.  Coanterclaim. — ^Although  a  de- 
fendant is  entitled  to  prove  his  counter- 
claim, if  he  can,  judgment  therefor  can- 
not be  entered  without  proof:  Balleisen 
V.  Schiff,  121  App.  Dlv.  285;  105  N.  Y. 
Supp.  692. 

d.  Joint  tort  feasors. — ^Where  a  com- 
plaint, in  an  action  against  several  joint 
tort  feasors,  was  dismissed  as  to  one,  who 
had  answered  separately,  he  is  entitled  to 
have  the  action  severed  and  judgment  en- 
tered in  his  favor,  on  the  ending  of  the 
action  against  the  other  defendants  in  a 
mistrial:  Tanzer  v.  Breen,  131  App.  Div. 
654;  116  N.  Y.  Supp.  110. 


e.  Judgment. — When  an  interlocu- 
tory judgment  overruling  a  demurrer  to 
the  answer  has  been  entered  without 
leave  to  withdraw  the  same  and  is  still 
on  record  and  the  case  is  brought  to  trial, 
the  defendant  is  entitled  to  judgment  on 
the  pleadings:  Thistle  v.  Jones,  123  App. 
Div.  40;  107  N.  Y.  Supp.  840. 

f.  Severable. — ^Where  a  severable 
cause  of  action  is  dismissed  as  to  one 
defendant  he  may  enter  judgment,  but 
where  two  defendants  answer  jointlji 
only  one  judgment  can  be  entered: 
Schuller  v.  Robison,  139  App.  Dlv.  97; 
123  N.  Y.  Supp.  881. 


§  1205.    When  a  several  judgment  may  be  taken. 


g.  Demurrer. — Where  two  causes  of 
action  have  been  Improperly  joined  In 
one  complaint,  and  defendant  has  inter- 
posed a  demurrer,  the  court  cannot  be- 
fore the  decision  of  the  demurrer,  per- 
mit the  plaintiff  to  sever  the  actions  and 
serve  an  amended  complaint,  even 
though  his  time  to  amend  as  of  course 
had   not  expired:     Neun  v.  Bacon  Co., 


137  App.  Div.  397;  121  N.  Y.  Supp.  718. 
h.  Severable. — ^Where  a  severable 
cause  of  action  is  dismissed  as  to  one 
defendant  he  may  enter  judgment,  but 
where  two  defendants  answer  jointly, 
only  one  judgment  can  be  entered: 
Schuller  v.  Robison,  139  App.  Div.  97; 
123  N.  Y.  Supp.  881. 


§  1206.    Judgment  for  or  against  a  married  woman. 


See  note,  §  450,  ante. 


§  1207.    When   judgment  for   plaintiff   not  to   exceed  judgment 
demanded. 


u  Fraud. — ^The  fact  that  the  plain- 
tiff, in  an  action  to  rescind  contract  for 
fraud  demanded  more  than  he  was  en- 
titled to  is  not  important,  because  the 
defendant  interposed  an  answer,  denying 
the  allegations  of  the  complaint  and 
pleading  ratification  and  waiver  by  the 
plaintiff  of  any  right  to  rescind  or  to 
recover  damages,  and  when  an  answer 
has  been  interposed  the  code  provides 
that  "  the  court  may  permit  the  plain- 
tiff to  take  any  judgment,  consistent  with 


the  case  made  by  the  complaint  and  em- 
braced within  the  issue: "  Davis  v.  Ro- 
senzweig  Realty  Co.,  192  N.  Y.  128: 
modrg  120  App.  Div.  875. 

j.  The  prayer  of  the  complaint  limits 
the  relief  to  which  the  plaintiff  is  en- 
titled, where  an  interlocutory  judgment  is 
entered  by  default:  Brail  v.  Hoadley,  134 
App.  Div.  447;  119  N.  Y.  Supp.  301. 

k.  The  power  of  the  court  to  grant 
relief,  unless  an  answer  has  been  Inter* 
posed,  is  limited  by  the  prayer  for  relief: 
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Kelsey  v.  Dlstler,  133  App.  Diy.  916;  117 
N.  Y.  Supp.  1084. 

a.  Where  an  answer  Is  interposed  the 
court  may  permit  the  plaintiff  to  take 
any  judgment,  consistent  .with  the  case 
made  by  the  complaint,  'and  embraced 
within  the  issues:  Garrett  v.  Cohen,  63 
Misc.  450;  117  N.  T.  Supp.  129. 

b.  Power  of  court. — Judgments  must 
be  rendered  in  conformity  with  the  al- 
legations   and    proofs    of    the    parties: 


Weeks  v.  N.  Y.,  W.   &  B.  R.  Co.,  145 
App.  Div.  535. 

c.  While  the  distinction  between  ac- 
tions at  law  and  suits  in  equity  have 
been  abolished,  we  still  have  in  lact  the 
action  of  law  and  the  suit  in  equity,  and 
in  either  case  the  judgment  obtained 
must  be  warranted  by  the  facts  stated 
in  the  complaint  and  embraced  within 
the  issue:  Wasey  v.  Holbrook,  141  App. 
Div.  336;  125  N.  Y.  Supp.  1087. 


§  1209.    Effect  of  judgment  dismissing  the  complaint. 


d.  Close  of  case. — Upon  a  motion  to 
dismiss  the  oompladnt  at  the  close  of  a 
case  the  plaintiff  is  entitled  to  the  most 
favorable  inferences  which  can  reason- 
ably be  drawn  from  the  testimony,  and 
if  there  be  evidence  which,  if  believed, 
would  justify  a  verdict  in  his  favor,  the 
motion  should  be  denied:  Sheppard  v. 
Brooklyn  Heights  Railroad  Co.,  146 
App.  Div.  806. 

e.  Dismissal. — ^Where  the  dismissal 
Sf  a  complaint  in  a  prior  action  upon  a 
oontract  was  not  made  upon  the  merits, 
the  judgment  does  not  bar  a  new  action 
upon  the  same  contract;  this  is  true,  al- 
though the  appellate  court  in  affirming 
the  judgment  dismissing  the  complaint 
held  that  the  plaintiff  was  entitled  to 
nominal  damages,  but  refused  to  reverse 
In  order  to  permit  him  to  recover  the 
same:  Hopedale  Electric  Co.  v.  Electric 
Storage  Battery  Co.,  132  App.  Div.  348; 
116  N.  Y.  Supp.  859. 

f.  Foreign  corporation. —  In  an  ac- 
tion against  a  foreign  corporation  upon 
oontract,  where,  after  the  plaintiff  has 
Introduced  his  proof,  the  defendant  proves 
the  laws  of  the  state  under  which  it  was 
Incorporated,  and  the  court  decided  that 
the  alleged  contract  was  ultra  vires,  and, 
upon  defendant's  motion,  orders  a  dis- 
inlssal  of  the  complaint,  such  dismissal 
is  upon  the  merits  and  the  final  judgment 
should  so  specify:  Strodl  v.  Stafford  Co., 
65  Bfisc.  626. 

f^.  Merits. — In  an  action  for  negli- 
gence where,  at  the  close  of  plaintiff's 
case,  the  defendant  moves  for  a  nonsuit 
and  the  court  reserves  its  decision  and 
the  defendant  offers  no  proof  but  rests 
on  his  motion,  the  justice  cannot  after- 
ward render  a  judgment  in  defendant's 
faror  on  the  merits:  Mittleman  v.  New 
York  City  R.  Co-,  66  Misc.  699;  107  N.  Y. 
Supp.  108. 

h.  Whether  a  judgnfent  of  the 
municipal  court  of  the  city  of  New 
York  was  rendered  upon  the  merits  can 
be  determined  from  the  minutes  of  the 
testimony,  an«l  the  so-called  judgment- 
roll,  which  contains  no  testimony,  is  in- 
sufficient to  sustain  a  ruling  that  said 
judgment  was  res  adfudioata:  Mossier 
Ck>mpany  v.  Cesare,  65  Misc.  40;  119 
N.  Y.  Supp.  274. 


i.  Where  a  plaintiff  suing  an  execu- 
tor on  a  promissory  note  made  by  his  tes- 
tator has  established  a  prima  facie  case, 
and  the  defendant  has  proved  the  rejec- 
tion of  the  claim  and  due  consent  by  the 
plaintiff  that  the  complaint  might  be 
heard  and  determined  upon  the  judicial 
settlement  of  the  accounts,  that  there 
has  been  no  such  judicial  settlement,  and 
that  the  action  was  not  commenced 
within  six  months  after  the  rejection  of 
the  claim,  and  the  court  thereupon  di- 
rected a  verdict  for  the  defendant,  the 
judgment  dismissing  the  complaint  is 
upon  the  merits:  Clark  v.  Scovill,  138 
App.  Div.  821;  118  N.  Y.  Supp.  235. 

j.  Where  'the  complaint  in  a  suit  in 
equity  is  dismissed  upon  the  ground  that 
the  plaintiff's  remedy  at  law  is  adequate, 
it  should  be  without  prejudice  to  the 
action  at  law  for  relief  with  respect  to 
the  same  subject-matter:  Simon  v. 
Burgess,  146  App.  Div.  37. 

k.  Where  there  has  been  no  election 
of  remedies,  a  final  judgment  dismiss- 
ing the  complaint  is  not  a  bar  to  a  sub- 
sequent action,  unless  the  judgment  was 
rendered  upon  the  merits:  Baird  v.  Erie 
Railroad  Co.,  72  Misc.  162. 

1.  Where,  at  the  close  of  a  trial,  the 
plaintiff  has  failed  to  prove  the  facts 
alleged  in  his  complaint,  but  there  is 
not  an  impossibility  of  proof,  and  it  ap- 
pears that  with  sufficient  additional  evi- 
dence a  question  for  the  jury  would  be 
presented,  it  is  improper  for  the  court 
to  dismdss  the  complaint  "  on  the 
merits:  "  Rosenblum  v.  Friedman,  147 
App.  Div.  5. 

m.  Where  a  motion  for  a  nonsuit  has 
been  made,  the  court  has  no  power  by 
virtue  of  a  reserved  decision  to  dismiss 
the  complaint  upon  the  merits  after  the 
jury  has  rendered  its  verdict:  Bail  v. 
N.  Y..  N.  H.  &  H.  R.  R.  Co.,  201  N.  Y. 
355;  1  Brad.  P.  and  P.  Rep.  423. 

n.  Nonsuit. — ^Where  the  record  does 
not  show  that  the  defendant  rested  or 
Informed  the  court  that  it  had  no  evi- 
dence to  offer,  a  dismissal  of  plaintiff's 
complaint,  on  motion  of  the  defendant, 
amounts  merely  to  a  nonsuit,  so  that  a 
subsequent  action  is  not  barred;  a  judg- 
ment cannot  be  regarded  as  having  been 
rendered  on  the  merits,  unless  the  court 
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was  authorized  to  consider  the  merits: 
Kaplan  v.  Friedman  Cons.  Co.,  148  App. 
DlT.  14. 

a.  On  motion. — ^Motion  to  dismiss  a 
complaint  at  the  opening  on  the  ground 
that  it  does  not  state  a  cause  of  action 
presents  the  same  question  as  a  de- 
murrer on  like  grounds:  Bacoelll  y. 
New  England  Brick  Co.,  138  App.  Dlv. 
656;  122  N.  T.  Supp.  856. 

b.  Presumption. — ^The  presumption  Is 
that  a  Judgment  dismissing  a  complaint 
Is  not  upon  the  merits,  unless  it  be  spe- 
cifically so-  stated:  Merchants'  Credit 
Clearing  House  Assn.  y.  Dennis,  143 
App.  Dlv.  170;  127  N.  Y.  Supp.  1014. 

c.  Where  a  Judgment  might  have 
been  rendered  on  a  ground  not  involv- 
ing the  merits  it  is  presumed  that  it 
was  so  rendered,  and  one  claiming  it  as 
a  bar  must  show  by  extrinsic  evidence 
that  it  was  in  fact  rendered  on  tho 
merits:  McDonald  v.  Hygienic  Ice  ft 
Ref.  Co.,  148  App.  Dlv.  539. 

d.  Prior  action. — An  action  by  a 
buyer  against  a  seller  for  breach  of  his 


contract  to  sell  and  deliver  goods  Is 
not  barred  by  a  prior  action  brought  by 
the  seller  against  the  buyer  for  the 
breach  of  the  same  contract  by  refusing 
to  accept  the  goods:  Liessler  v.  GerM, 
145  App.  Dlv.  424. 

e.  Verdict. — A  verdict  directed  by 
the  court  upon  motion  by  both  parties  Is 
of  the  same  effect  as  one  rendered  by  a 
Jury  upon  submission  of  the  case,  and  a 
Justice  of  the  municipal  court  has  no 
power  to  make  a  subsequent  order  that 
a  Judgment  thereon  shall  be  withoat 
prejudice  to  a  new  action,  in  the  absence 
of  a  holding  that  it  is  contrary  to  the 
evidence  or  law:  Davidson  v.  Cunard 
Steamehlp  Co.,  Ltd.,  134  App.  Dlv.  288; 
118  N.  Y.  Supp.  929. 

f.  A  Judgment  is  not  a  bar  to  a  sub- 
sequent action  for  the  same  cause  unless 
it  must  have  been  directed  on  the  merits; 
the  fact  that  it  might  have  been  is  in- 
sufficient: Clark  V.  ScovlU,  198  N.  Y.  279; 
rev*g  133  App.  Dlv.  821;  118  N.  Y.  Supp. 
235. 


§  1210.    Judgment  against  a  dead  persan. 


g.  Bail  bond. — A  Judgment  on  a  for- 
feited ball  bond  entered  by  the  clerk  of 
the  city  and  county  of  New  York  upon 
filing  of  a  certified  copy  of  the  order 


forfeiting  the  ball,  will  be  vacated, 
where  the  default  took  place  after  the 
death  of  the  surety:  People  v.  Bellando, 
137  App.  Div.  777;  122  N.  Y.  Supp.  543. 


§  1211.    Judgment  to  bear  interest. 


h.  Chattels. — In  an  action  to  recover 
the  possession  of  personal  property, 
where  the  Judgment  awards  the  return 
of  the  chattel  or  a  specified  sum  of 
money,  the  plaintlfT  cannot  have  inter- 


est upon  such  sum,  where  he  delays  to 
enforce  his  Judgment:  MacI>onald  v. 
MacDonald.  71  Misc.  516;  130  N.  Y. 
Supp.  784. 


§  1212.    Judgment  by  default  in  certain  actions  on  contract;  how 
taken. 


See  §  724,  when  court  may  open  default. 

i  Appear. — ^Motion  to  open  a  Judg- 
ment taken  by  default  denied  because  of 
the  unexcused  failure .  of  the  defendant 
to  appear  at  trial  after  notice  that  the 
case  had  been  many  days  upon  the  spe- 
cial calendar  marked  for  trial,  etc.: 
Carruth  v.  Rosenthal,  124  App.  Dlv.  670; 
109  N.  Y.  Supp.  337. 

j.  Ck>-defendants. — The  fact  that  the 
motion  of  one  defendant  to  open  his 
default  has  been  denied  does  not  prevent 
another  Justice  from  granting  a  similar 
motion  made  by  a  codefendant:  Isley  v. 
Gilbert.  129  App.  Dlv.  583;  113  N.  Y. 
Supp.  1134. 

k.  Ck)ncliisive. —  A  Judgment  by  de- 
fault is  conclusive  between  the  parties 
thereto  and  their  privies  and  effectually 
binds  an  indemnitor  who  had  notice  of 
the   action   with   an   opportunity   to  de- 1 


fend:  Morette  v.  Bostwick,  56  Misc.  140; 
106  N.  Y.  Supp.  1102. 

1.  Costs — Where,  on  defendant's  mo- 
tion, an  order  la  made  and  entered  open- 
ing his  default  and  requiring  him  to 
deposit  the  amount  of  the  Judgment  in 
court  on  or  before  a  certain  date  and 
pay  ten  dollars  costs,  a  subsequent  order, 
entered  on  plaintiff's  motion  without 
notice  to  defendant,  requiring  the  costs 
also  to  be  paid  before  said  date,  is  erro- 
neous: Rlchman  v.  Bonewur,  56  Misc. 
609;  107  N.  Y.  Supp.  675. 

m.  Defense. — ^Upon  a  motion  by  de- 
fendants to  open  their  default,  the  facts 
upon  which  they  rely  as  a  defense  should 
be  stated  in  the  moving  papers:  Dana  v. 
Thaw,  56  Misc.  612;  107  N.  Y.  Supp.  870. 

n.  Foredosure. — Upon  application  by 
defendants  In  an  action  for  foreclosura 
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of  a  mortgage  on  real  estate  to  be  re- 
lieved from  default,  though  their  state- 
ments are  not  entitled  to  credit,  and  they 
have  been  guilty  of  delay,  yet  where  un- 
explained payments  appear  to  have  been 
made,  they  should  be  permitted  to  come 
in  and  answer  upon  terms:  Lewis  v. 
Bailey,  66  Misc.  557;  121  N.  T.  Supp. 
931. 

a.  Open  default — ^Where  the  only  ex- 
cuse for  the  plaintiff's  failure  to  appear 
when  a  cause  on  the  day  calendar  was 
reached  was  the  fact  that  his  attorney 
was  ill  and  did  not  anticipate  that  the 
cause  would  be  reached  so  soon,  the 
plaintiff  as  a  condition  for  opening  the 
default  should  be  required  to  indemnify 
the  defendant  against  the  charges  of  his 
attorney  for  attending  the  call  of  the 
calendar  and  taking  the  dismissal,  and 
for  other  expenses  Incurred:  Feunell  v. 
Relnhardt,  130  App.  Div.  444;  114  N.  Y. 
Supp.  1023. 

b.  Postpone. — Where  a  motion  to 
postpone  the  trial  of  a  cause  has  been 
denied,  the  better  practice  is  to  permit 
an  inquest  to  be  taken  and  move  at  spe- 
cial term  to  open  the  default  and  thus 


dispose  of  the  whole  matter  at  one  time: 
Matter  of  Rubenstein,  129  App.  Div.  326; 
113  N.  Y.  Supp.  554. 

c.  Prior  action. — ^When  a  complaint 
has  been  dismissed,  wiith  costs,  for  fail- 
ure to  appear,  and  the  default  has  not 
been  opened  nor  the  costs  paid,  the  de- 
fendant is  entitled  to  stay  the  prosecu- 
tion of  a  second  action  until  the  costs 
of  the  prior  action  are  paid:  Wilner  v. 
Independent  Order  Ahawas  Israel,  122 
App.  Div.  615;   107  N.  Y.  Supp.  497. 

d.  Relief. — The  proper  practice  to 
obtain  relief  from  a  default  occurring 
through  the  wrongful  neglect  or  miscon- 
duct of  a  party's  attorney  is  to  move  at 
special  term  to  open  the  default:  Nahe 
V.  Bauer,  No.  1,  133  App.  Div.  375;  117 
N.  Y.  Supp.  635. 

e.  On  a  motion  under  an  order  to 
show  cause  why  a  judgment  rendered 
upon  default  should  not  be  vacated,  the 
court  may  make  an  order  opening  de- 
fendant's default,  when  the  moving  pa- 
pers show  that  such  is  the  relief  desired: 
Smith  V.  Geraty,  64  Misc.  40;  117  N.  Y. 
Supp.  902. 


§  1214.    Application   to    court   for  judgment   by  default;   when 
necessary. 


f.  Opening  default. — On  an  applica- 
tion for  an  inquest  after  the  defendant's 
default  In  pleading,  the  court  is  with- 
out power  to  allow  the  defendant  to 
serve  an  answer  within  ten  days  if  there 
bas  been  no  notice  of  motion  to  open 
the  default  and  there  are  no  af&davits 


stating  facts  upon  which  such  order 
could  be  made,  and  the  plaintiff  has 
not  waived  his  right  to  a  formal,  mo- 
tion: Slade  V.  Delaware  &  Hudson  Co., 
122  App.  Div.,  338;  106  N.  Y.  Supp. 
887. 


§  1 21 6.    Application  for  judgment  in  case  of  service  by  publication. 


g.  Foredosnre. — ^Where,  in  an  action 
against  several  defendants  for  the  fore- 
closure  of  a  mortgage,  one  of  them  Is 
served  by  substituted  service,  but  the 
court  falls  to  take  proof  of  the  cause 


of  action  set  forth  in  the  complaint,  as 
required  by  §  1216,  a  purchaser  at  the 
foreclosure  sale  may  be  relieved  from 
his  bid:  Lauder  v.  Meserole,  148  App. 
Div.  739. 


§  1217.    Attachment  and  undertaking  for  restitution,  required  in  cer- 
tain actions. 


h.  Substituted  service. — ^An  action 
brought  against  a  nonresident  by  sub- 
stituted service  is  in  the  nature  of  an 
action  in  rem,  and  unless,  or  until,  there 


is  property  of  the  defendant  within  the 
state,  the  court  acquires  no  Jurisdiction 
to  enter  any  judgment:  Haase  v.  Michi- 
gan Steel  Boat  Co.,  148  App.  Ddv.  298. 


§  1220.    When  action  may  be  severed,  if  issues  of  law  and  issues  of 
fact  presented. 


i.  Misjoinder. — Where  two  causes  of 
action  have  been  improperly  joined  in 
one  complaint  and  defendant  has  Inter- 
posed a  demurrer,  the  court  cannot,  be- 
fore the  decision  of  the  demurrer,  per- 


mit the  plaintlfT  to  sever  the  actions 
and  serve  an  amended  complaint,  even 
though  his  time  to  amend  as  of  course 
had  not  expired:  Neun  v.  Bacon  Co.,  137 
App.  Div.  397;  121  N.  Y.  Supp.  718. 


§§  1224,  1235] 
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§  1224.    Id.;  upon  interlocutory  judgment,  etc.,  affirmed  at  a  temi  of 
the  appellate  division  of  the  supreme  court. 


a.  Judgment  absolute. — ^The  appel- 
late division  may  not  award  a  final  judg- 
ment, unless  the  facts  upon  which  it 
makes  the  determination  are  undisputed 
and  cannot  be  varied  upon  another  trial, 
or  are  established  by  official  records,  or 
have  been  specifically  found  by  the  Jury 
or  trial  court:  Elliott  v.  Guardian  Trust 
Co.,  204  N.  Y.  212. 


b.  The  appellate  division  in  revers- 
ing a  Judgment  dismissing  a  complaint 
upon  the  merits  will  not  direct  Judg- 
ment for  the  plaintiff,  unless  it  be  con- 
ceded that  the  facts  cannot  be  changed 
on  a  new  trial:  Coventry  v.  McCreery, 
144  App.  Div.  68. 


§  1225.    Judgment  after  trial  by  jury  of  specific  questions  of  fact. 


c.  One  Judgment, — In  an  action  at 
law  there  can  be  but  one  Judgment,  and 
that  Judgment  can  only  be  entered  after 
all  the  issues  are  disposed  of,  and  the 
court  is  without  power  to  refer  a  part 


of  the  issues  to  be  tried  by  a  referee 
and  reserve  the  others  to  be  tried  by  a 
Jury:  Clafly  v.  Madison  Avenue  Co.,  124 
App.   Div.   774;    109   N.   Y.   Supp.   1. 


§  1228.    Id.;  upon  trial  by  court  or  referee  of  the  whole  Issue  of  facL 


d.  Power  referee. — Where  a  referee 
In  an  action  is  appointed  to  "  hear,  try 
and  determine,"  he  has  the  same  power 
as  the  special  term,  which  cannot  re- 
view, reverse  or  set  aside  hie  decision; 
Buch  review  must  be  had  by  appeal  from 
the  Judgment:  Ward  v.  Bronson,  126 
App.  Div.  508;  110  N.  T.  Supp.  336. 

e.  A  referee  appointed  to  hear  and 
determine  has  the  same  power  and  au- 
thority as  a  Justice  of  the  court,  and  his 
decision  stands  as  the  decision  of  the 


court;  it  can  be  reviewed  and  set  aside 
only  for  the  same  reasons  and  in  the 
same  manner  as  can  a  decision  of  the 
court:  Bedford  v.  Hoi-Tan  Co.,  140 
App.  Div.  282;  125  N.  Y.  Supp.  173. 

f.  Retrial. — ^Where  the  special  term 
refuses  to  confirm  the  report  of  a  referee 
appointed  "to  hear  and  determine"  an 
action  for  divoi-ce,  a  new  trial  should  be 
granted  before  another  referee  named  by 
the  court:  Perkins  v.  Perkins,  130  App. 
Div.  193;  114  N.  T.  Supp.  960. 


§  1229.    In  matrimonial  causes,  judgment  can  be  rendered  only  by 
the  court. 


g.  Referee. — 9  1229,  providing  that 
in  matrimonial  actions  Judgment  cannot 
be  taken  "  of  course,  upon  a  referee's  re- 
port," but  Judgment  must  be  rendered  by 
the  court,  does  not  prevent  the  special 
term    from     examining    the     testimony 


taken  before  the  referee,  and  it  may  re- 
fuse to  enter  Judgment  on  the  ground 
that  the  evidence  does  not  sustain  the 
conclusions:  Perkins  v.  Perkins,  130  App. 
Div.  193;  114  N.  T.  Supp.  960. 


§1231.    Id.;  how  final  judgment  entered  and  settled  In  certain  cases. 


h.  On  motion. — ^Where  a  Judgment 
for  thd  plaintiff  is  unusual  in  its  pro- 
visions, does  not  follow  the  prayer  of  the 
complaint  and  is  not  what  plaintiff  de- 
sired, a  recital  that  it  was  entered  "  on 
motion  **  of  his  attorney  will  be  stricken 
out:  Rector,  etc.,  St  Stephen's  Church  v. 
Rector,  etc.,  134  App.  Div.  452. 


i.  It  is  not  necessary  or  appropriate 
to  recite  in  an  order  or  Judgment  that  it 
was  entered  "  upon  motion  "  of  an  attor- 
ney, although  it  should  be  shown  who 
moved  for  the  relief  and  what  he  asked 
for:  Davis  v.  Fogarty,  134  App.  Div. 
500. 


§  1235.    Interest  on  verdict,  etc.,  to  be  Included  in  recovery. 


j.  Interest. — Interest  is  properly  al- 
lowable on  the  amount  recovered  from 
the  time  of  the  commencement  of  the 
action,  where  the  amount  of  profits  was 
capable  of  ascertainment  by  the  defend- 
ant at  the   time   of  a  sale:    Cutter  v. 


Qudebrod  Brothers  Co.,  190  N.  Y.  252; 
mod'g  112  App.  Div.  894. 

k.  Order. — ^A  final  order,  in  a  pro- 
ceeding by  the  city  of  New  York  to  obtain 
separate  parcels  of  land  for  water  supply 
purposes,  awarding  costs  and  allowanoes 
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to  the  owners  thereof,  which  is  afflmied 
on  appeal  with  costs,  is  neither  a  report 
nor   a   decision   within   the   meaning  of 

§  1236.    Entry  of  judgment. 

a.  Judgment. — A  notice  of  entry  of 
Judgment  Is  ineffectual  when  the  copy 
of  the  Judgment  attached  is  i.ot  signed 
by  the  clerk,  and  It  Is  error  to  cancel 
a  lis  pendens  on  the  ground  that  plaln- 
Uff's  time  to  appeal  had  expired  because 
of  the  service  of  such  a  notice:  Slater 
y.  Grannemann,  124  App.  Div.  98;  108 
N.  Y.  Supp.  363. 


§  1235:  Matter  of  City  of  New  York.  62 
Misc.  61;  114  N.  Y.  Supp.  681. 


b.  Judgment  roll  lost. — An  entry  of 
Judgment  In  the  Judgment  book  of  a 
superior  court  of  general  Jurisdiction  la 
presumptive  evidence,  that  a  Judgment 
rail  authorizing  such  Judgment  was 
filed,  although  the  roll  cannot  be 
found:  Burke  v.  Kaltenbach,  125  App. 
Dlv.  261;  109  N.  Y.  Supp.  225. 


• 

§  1237.    Judgment-roll  to  be  filed;  of  what  it  consists. 


c  {  1237  does  not  apply  to  an  ap- 
peal from  a  Judgment  of  conviction  in 
bastardy  proceedings  in  a  court  of  special 
sessions:  People  ex  rel.  Thomann  v. 
Culkln,  60  Misc.  414;  113  N.  Y.  Supp. 
581. 

d.  Court  files. — Attorneys  have  no 
right  to  remove  papers  from  the  court 
files  even  with  consent  of  the  clerk,  and 


where  a  verified  bill  of  particulars  of 
the  answer  and  counterclaim  was  In- 
cluded in  the  Judgment  roll  filed  with 
the  clerk  of  the  court  by  defendant's 
attorney  and  afterwards  removed  by 
him  with  consent  of  clerk,  they  will  be 
compelled  to  replace  It:  Stelger  v.  Lon- 
don, 138  App.  Dlv.  246;  122  N.  Y.  Supp. 
1028. 


§  1 240.    When  a  judgment  may  be  enf oroed  by  execution. 


e.  Alimony. — Accrued  alimony  due 
to  a  wife  under  a  decree  of  the  court  is 
in  the  nature  of  a  Judgment  debt  against 
her  husband,  and  may  be  docketed  as 
a  Judgment:  Thayer  v.  Thayer,  145 
App.  Dlv.  268. 


f.  Lien. — ^The  municipal  court  of  the 
dty  of  New  York  is  a  court  not  of  rec- 
ord and  Its  Judgment  does  not  become  a 
lien  upon  real  property  until  docketed 
in  the  county  where  the  property  is 
situated:  Taylor  v.  Bell,  121  App.  Dlv. 
437;    106  N.  Y.  Supp.  273. 


§  1241.    When  a  judgment  may  be  enforced  by  punishment  for 
disobeying  it. 

See  §  753,  Judiciary  Law,  contempts  punished  civilly. 


g.  Nuisance. — Under  this  section  a 
Jury  is  a  matter  of  right  and  the  action 
does  not  become  equitable  merely  be- 
cause the  relief  asked  is  that  the  nuis- 
ance be  removed;  a  Judgment  requiring 


the  removal  of  a  nuisance  must  be 
served  upon  defendant  and  enforced  by 
contempt  proceedings  under  §  1241: 
Heughes  v.  Galusha  Stove  Co.,  122  App. 
Dlv.  118;  108  N.  Y.  Supp.  606. 


§  1242.    Real  property;  how  sold;  effect  of  conveyance. 

Except  where  special  provision  id  otherwise  m-axie  by  law,  real  property 
adjudged  to  be  sold  muet  be  sold  in  the  county  and  borough  where  it  is 
situated,  by  the  sheriff  of  the  county  or  by  a  referee,  appointed  by  the  court 
for  th'at  purpose,  who  muist  execute  a  conveyance  to  the  purchaser.  If  such 
Ileal  property  is  situated  partly  in  one  county  or  borough  and  partly  in 
another  laaad  is  so  circuma?baaiced  that  a  isale  of  the  whole  will  be  most  bene- 
ficial to  the  parties,  the  court  rendering  judgraeait  may  direct  in  which 
county  amd  borough  ithe  whole  of  such  real  property  s'hall  be  eold.  The 
conveyance  is  effectual,  to  pass  the  right,  title  or  interest  of  a  party  adjudged 
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to  be  doM ;  but  nothing  contained  in  this  section  shall  be  deemed  to  repeal 
or  modify  the  provisions  of  any  law  specially  regulating  the  sale  of  real 
property  under  a  judgmeait  or  decree  of  any  court,  in  any  particular  county 
of  liie  state. 

Amended  by  chap.  180  of  1911.     (In  effect  Sept.  1,  1911.) 

§  1 245.    Certain  clerks  to  keep  docket  books. 

Each  county  clerk,  and  the  clerk  of  the  city  court  of  the  city  of  Kew 
York,  must  keep  one  or  more  books,  niled  in  columns,  convenient  for  mak- 
ing the  entries  prescribed  in  section  twelve  hundred  and  forty-six ;  in  which 
he  must  docket,  in  its  regular  order,  and  according  to  its  priority,  each 
judgment  which  he  is  required  by  this  article  to  docket     The  exp^ise  of 
procuiring  new  books  when  necessary  is  a  county  charge.     The  judgment 
dockets  kept  by  the  county  clerk  of  JSTew  York  county  must  hereafter  be 
kept  in  two  separate  sets  of  books,  one  set  to  be  designated  and  used  for 
judgmenit  debtors  that  are  individuals,  including  all  individual  membeffs 
of  a  copartnership  or  of  a  firm  doing  business  under  a  firm  name  or  style 
ss  stated  in  the  title  of  the  action,  and  the  othea*  set  to  be  designaited  and 
used  for  judgment  debtons  that  are  corporations,  a  joint  stock  company,  a 
oopartnerehip  or  a  fiwn  name  or  style  under  which  a  person  or  persons  are 
doing  business ;  and  each  set  of  such  judgment  dockets  must  have  a  separate 
volume  or  volumes  for  each  letter  of  the  alphabet,  and  each  judgment 
docket  book  shall  have  its  letter,  and  the  year  or  years  of  its  entries  plainly 
miarked  on  its  back  and  cover  and  on  every  page.     A  judgment  docket  for 
judgment  debtoiis  that  are  individuals  shall  contain  the  niames  of  those 
judgment  debtors  whose  last  name  begins  with  the  letter  marked  on  the 
back  of  the  volume.     Each  volume  shall  also  have  a  marginal  page  index 
showing  each  letter  of  the  alphabet  in  order.     And  a  page  of  such  jtidg- 
ment  docket  for  judgment  debtors  tbat  are  individuals  shall  contain  the 
names  of  those  judgment  debtors  whose  first  name  begins  with  the  letter 
or  whose  first  initial  is  the  letter  marked  on  the  marginal  index  for  that 
page;  except  that  there  shall  be  at  the  back  of  each  of  such  volimies  blank 
pages  not  indexed  which  shall  contain  the  names  of  those  judgment  debtors 
whose  fixst  names  or  initials  are  stated  in  die  title  of  the  action  to  be 
unknown  or  fictitious.     And  a  judgment  docket  for  those  judgment  debtors 
that  are  corporations,  a  joint  stock  company,  a  copartnership  or  a  firm  name 
or  style  under  which  a  person  or  persons  are  doing  business  shall  contain 
the  names  of  those  judgment  debtons  the  first  letter  or  initial  of  whose  name 
as  it  appears,  following  the  prefixed  articles  "  A,"  "  An  "  or  "  The,"  is 
the  letter  marked  on  the  page  and  on  the  back  of  the  book.     And  there 
must  be  prepared  and  kept  two  separate  sets  of  volumes  for  judgment 
dockets,  designated,  lettered,  indexed  and  marked  as  hereinbefore  provided 
in  whidh  there  shall  be  entered  in  the  same  maainer  as  hereinbefore  directed 
to  be  entered,  in  their  regular  order  and  according  to  their  priority  and 
as  soon  as  it  may  be  practicable  to  have  it  done,  the  names  of  judgment 
debtors  against  whom  judgments  have  been  docketed  within  ten  years  of 
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the  time  of  the  making  of  the  entry  in  such  volumes.  And  the  county 
clerk  of  New  York  county  ehall  prepare  and  keep  a  card  index,  supple- 
me93.tal  to  the  judgment  docket  books  hereinbefore  provided  for,  wherein 
he  shall  enter  and  'arrange  in  alphabetical  order  the  names  of  all  judgment 
debtors  hereinbefore  direcrted  to  be  docketed.  And  with  every  entry  of  a 
judgmeDit  in  an  action  begun  on  or  ^after  September  first,  nineteen  hundred 
and  eleven,  there  shall  be  entered  as  a  panrt  of  such  entry  the  number  of  the 
action  and  the  year  in  which  it  was  begun. 

Amended  by  chap.  290  of  1911  and  chap.  344  of  1912. 

Note. — ^The  amendment  by  chap.  344  of  1912  provides  that  docket  books  and 
card  Indices  be  kept  by  the  county  clerk  of  New  York  county. 

§  1245-a.  Current  docket  books. 

The  counfty  clerk  of  New  York  county  muat  keep  books  to  be  known  as 
cuirrent  docket  books.  Each  half  page  of  space  in  each  book  shall  be  oon- 
seoutively  numbered  m  a  series  of  coneecutive  numbers  for  each  year  and 
Aall  be  devoted  to  one  action.  On  a  half  page  so  numbered  the  clerk  shall 
enter  the  title  of  the  action  having  the  same  consecutive  number  for  that 
year,  wiith  the  names  of  the  plaintiffs  and  defendanits  and  attorneys  in  full, 
and  in  ohwrnologicial  order  a  brief  description  of  each  paper  as  it  is  filed, 
together  with  the  date  of  filing  thereof,  also  the  verdict,  report  or  decision, 
if  amy,  iiendered  in  the  action  as  of  the  date  of  the  rendering  <thereof ,  also 
all  ordera  and  judgmemte  in  the  action.  All  imterlocutory  and  provisional 
proceedings,  and  proceeding*  supplememtary  to  execution,  shall  be  entered 
on  the  same  half  page  of  the  docket  as  the  action  out  of  which  they  arise, 
except  in  actions  where  Ihe  entries  are  so  voluminous  as  to  require  one  or 
more  additional  half  pages  of  space;  in  which  case  the  entries  shall  be 
oomtinnied  under  the  same  number  upon  other  pages  of  that  or  a  subsequent 
docket  booky  reference  thereto  being  entered  at  the  end  of  the  first  and  all 
additional  half  pages,  and  the  clerk  upon  entering  the  descrijption  of  a 
paper  filed  in  an  action  shall  enter  upon  its  front  page  and  opposite  the 
title  caption  the  number  of  the  action  and  the  filing  date  and  number  of 
entry  of  the  paper.  There  shall  be  kept  an  alphabetical  index  of  all  the 
aetionfi  entered  in  such  current  docket  books  during  any  year,  which  index 
sball  consist  of  two  sets  of  separate  volumes,  one  set  to  be  designated  and 
naed  for  indiezing  actions  wherein  the  plaintiff  or  plaintiffs  are  individuals, 
including  all  individual  members  of  a  copartnenship  or  of  a  firm  doing 
business  under  a  fijrm  name  or  style  as  stated  in  the  title  of  the  action, 
and  the  other  set  to  be  designated  and  used  for  indexing  actions  wherein 
the  plaintiff  or  plaintiffs  are  corporations,  a  joint  stock  company,  a  copart- 
neoiship  or  a  fiirm  name  or  style  under  which  a  person  or  persons  are  doing 
bufdneas.  Each  of  such  eets  of  index  books  shall  have  a  separate  volume 
or  volumes  for  each  letter  of  the  alphabet,  and  the  volumes  designated  and 
used  for  indexing  actions  wherein  the  plaintiff  or  plaintiffs  are  individuals 
shaill  have  a  marginal  page  index  showing  each  letter  of  the  alphabet  in 
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order,  and  shall  have  the  designation  of  its  set  of  books,  its  letter  and  tlie 
year  or  yoars  of  its  entries  plainly  marked  on  ite  back  and  cover  and  on 
every  page.  And  all  such  actions  shall  be  indexed  in  such  index  volumes 
accordinig  to  all  the  plaintiffs  of  each  title,  in  the  saone  manner  as  it  is  pro- 
vided in  section  twelve  hundred  and  forty-five  that  judgment  debtors  shall 
be  docketed  in  the  judgmont  docket  booke,  and  in  every  case  the  serial 
number  of  the  action  shall  be  entered  opposite  the  name  indexed.  Within 
tihi>ee  days  after  a  summons,  writ  or  other  original  process  is-  served  in  an 
action  in  the  supreme  court,  New  York  county,  the  attorney  or  party  caus- 
ilig  the  same  to  be  served  shiall  file  said  process  with  proof  of  service  in  the 
office  of  the  clerk  who  has  cus^tody  of  the  records  of  the  court  in  which  the 
action  is  brought.  The  said  clerk  shall,  upon  receipt  thereof,  stamp 
the  same  upon  its  front  page  with  a  certain  number  to  be  one  of  the  series 
for  that  year,  and  eniter  in  the  current  docket  book,  on  the  half  page  bear- 
ing the  same  number,  the  names  of  tlie  parties  as  they  a<ppear  on  said  pro- 
cess, and  the  name  and  address  of  the  attorney  who  issued  the  same.  And 
the  attorney  or  party  oausing  such  summons,  writ  or  original  process  to  be 
served  shall,  upon  demand,  give  to  the  party  so  served,  or  to  the  attorney 
of  such  party,  the  number  so  stamped  by  the  clerk,  stamped  or  indorsed 
upon  a  «paper  with  the  title  of  the  action,  and  the  name  and  address  of  the 
attorney  or  party  who  made  or  caused  the  service  to  be  made.  All  papers 
in  the  action  shall  bear  the  same  number  aind  year  as  the  summons,  writ 
or  other  original  process,  which  number  shall  constitute  a  part  of  the  title 
of  such  action.  All  original  papers  in  the  action,  with  proof  or  admis- 
sion of  their  service,  not  later  than  the  day  after  their  service,  shall  be 
filed  with  or  mailed  to  the  clerk  who  stamjped  the  number  on  the  summons, 
writ  or  other  original  process.  All  papers  to  be  hereafter  filed  with  the 
clerk  of  New  York  county  must  be  flat  and  filed  flat.  The  word  "  action  " 
as  used  in  this  section  ^all  mean  "  action  or  special  proceeding."  When- 
ever a  paper  pertaining  to  any  action  begun  prior  to  the  .passage  of  this 
act  is  filed  in  the  office  of  the  clerk  who  has  custody  of  the  records  of  the 
court  in  which  the  action  is  pending  the  clerk  shall  upon  receipt  of  such 
piaiper  stamjp  the  same  upon  the  front  page  with  a  certain  number,  to  be 
one  of  a  series  of  consecutive  numbers  for  the  year  in  which  said  action 
wias  brought,  and  shall  enter  in  a  current  docket  book  prepasred  for  that 
year  the  names  of  the  parties  to  the  action  and  the  name  and  address  of 
the  attorney  who  filed  the  paper,  in  the  same  manner  as  if  such  paper 
weore  the  original  summons,  writ  or  other  'process  in  such  action ;  and  the 
clerk  shall  <as  soon  as  practicable  thereafter  stamp  or  indorse  that  number 
upon  every  paper  in  that  action  theretofore  filed  in  his  office  and  shall  enter 
such  papers,  as  they  are  so  numbered,  in  such  docket  book  in  the  same 
manner  as  if  such  docketing  had  been  begim  with  the  fii«t  paper  in  such 
action.  And  all  such  entries  in  such  docket  books  of  actions  begim  prior 
to  the  passage  of  this  act  €?hall  be  indexed  in  separate  volumes  for  each 
letter  of  the  alphabet,  and  for  corporations,  a  joint  stock  company,  a  copart- 
nership or  a  person  or  persons  doing  business  under  a  firm  name  or  style, 
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ae  hepainbefore  providod,  in  the  same  manner  as  actions  begun  after  the 
passage  of  this  act  are  hereinbefore  diieoted  to  be  indexed.  Whenever  an 
action  is  transferred  to  another  eotirt,  or  the  place  of  trial  changed,  the 
clerk  to  whom  the  papers  in  such  action  are  delivered  shall  enter  in  the  cur- 
rent docket  book  in  w^hich  he  makes  entries  copies  of  all  ejitries  theretofore 
made  in  said  action,  and  shiall  continue  to  make  subsequent  entries  therein 
in  the  dame  mianner  as  if  the  process  had  originially  been  filed  with  him. 
All  papers  numbered  and  docketed  as  herein  directed  shall  be  filed  together ; 
and  on  the  entry  of  final  judgment  in  any  action  all  the  paipers  in  that 
action  sh'all  be  arranged  in  the  order  of  the  dates  on  which  they  were  filed 
and  shall  be  fastened  or  bound  together  flat  ^ith  the  judgment-roll  and 
so  filed.  The  county  clerk  of  New  York  county  shall  appoint,  subject  to 
the  rules  of  the  state  civil  service  commiseion,  such  subordinates  as  may 
be  neoessairy  for  the  work  required  to  be  done  in  his  office  under  the  pro- 
visions of  this  act,  and  shall  designate  the  positions  and  fix  the  compensa- 
tion of  such  subordinates,  subject  to  the  approval  of  the  board  of  estimate 
and  apportionnienft  of  the  city  of  New  York;  and  the  comptroller  of  the 
city  of  New  York  shall  issue  and  sell  certificates  of  indebtedness  to  an 
amount  sufficient  to  provide  for  the  payment  of  the  salairies  of  such  sub- 
ordinates during  the  year  nineteen  htindred  and  twelve,  which  shall  be  a 
charge  lagainst  the  county  of  New  York,  and  an  amount  sufficient  to  pay 
a»nd  discharge  the  certificates  so  issued  shall  be  included  in  the  budget  made 
by  eaid  boaard  of  estimate  and  apportionment  for  the  year  nineteen  hundred 
and  thirteen. 

Added  by  chap.  290  of  1911  and  amended  by  chap.  344  of  1912. 

Note. — ^The  anaendment  by  chap.  344  of  1912  chancres  the  matters  to  be 
entered  In  the  index  of  the  current  docket  book  to  be  kept  by  the  county  clerk 
of  New  York  county. 


§  1246.    Id.;  to  docket  judgments. 


a.  Judgment  roll  lost. — ^An  entry  of 
Judgment  In  the  Judgmen/t  book  of  a 
superior  court  of  general  Jurlsdlotlon  is 
presumptive  eyldence  that  a  judgment 
roll  authorizing  such  Judgment  was 
filed*  although  the  roll  cannot  be 
found;  although  such  Judgment  roll 
has  disappeared,  the  entry  in  the  judg- 
ment book  is  evidence  that  the  court 
had  jurisdiction  both  of  the  subject- 
matter  of  the  action  and  of  the  parties 
thereto,  unless  clearly  and  explicitly 
disproved:  Burke  v.  Kaltenbach,  125 
App.  Div.  261;   109  N.  Y.  Supp.  225. 


b.  A  party  cannot  acquiesce  in  the 
trial  of  a  cause  upon  a  specific  theory 
and  then  urge  as  ground  for  reversal  that 
he  has  established  a  cause  of  action  on 
an  entirely  different  theory:  Paltey  v. 
Bgan,  132  App.  Div.  254;  116  N.  Y. 
Supp.  889. 

c.  IjJmltatlon. — The  period  of  twenty 
years  after  a  judgment  is  presumed  to 
have  been  paid  under  the  provisionH  of 
§376  begins  to  run  only  from  the  time 
when  the  judgment  is  actually  docketed: 
Belfer  v.  Ludlow,  69  Misc.  486;  126  N. 
Y.  Supp.  130. 


§  1 250.    Judgment  not  to  be  a  lien  until  docketed. 


d.  Uen. — The  municipal  court  of  the 
city  of  New  York  is  a  court  not  of  rec- 
ord and  its  judgment  does  not  become 
a  lien  upon  real  property  until  docketed 


in  the  county  where  the  property  Is  situ- 
ated: Taylor  v.  Bell,  121  App.  Div.  437; 
106  N.  Y.  Supp.  273. 
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§  1251.    Real  property  bound  for  ten  years  by  a  judgment  thus 
docketed,  etc. 


a.  Alimonjr. — A  Judgment  in  favor  of 
a  wife  for  a  divorce  and  alimony,  pay- 
able in  monthly  Installments,  is  a  Judg- 
ment for  money  so  as  to  become  a  lien  on 
real  property  tvom  the  time  of  docketing. 


and  is  entitled  to  priority  over  money 
Judgments  subsequently  recovered  and 
docketed:  Buffalo  Savings  Bank  v.  Bmu 
64  Misc.  643;  118  N.  T.  Supp.  1021. 


§  1 252.    Real  property  may  be  levied  upon  after  ten  years. 


b.  Descriptioii. — ^Where  an  execution 
issued  under  f  1252  describes  the  in- 
terest as  an  estate  In  fee  simple,  and  also 
describes  the  property,  the  Judgment 
debtors'  Interest  in  said  premises  is  suffi- 
ciently stated;  the  provisions  of  {  1369 
do  not  control  as  to  the  form  of  execu- 
tion issued  under  9  1262;  where  an  ex- 
ecution issued  within  five  years  after  the 
entry  of  Judgment  was  returned  by  the 
sheriff  wholly  unsatisfied,  the  execution 
issued  under  f  1252  will  not  be  set  aside 
on  the  ground  that  no  leave  to  issue  the 
same  had  been  granted:  Quiterman  v. 
Ck>utant,  59  Misc.  23;  111  N.  T.  Supp. 
1081. 

c.  Where  an  execution  issued  un- 
der §  1252  describes  the  interest 
as  an  estate  in  fee  simple,  and 
aleo  describes  the  property,  the  Judg- 
ment debtor's  interest  in  said  premises 
is  sufficiently  stated;  the  provisions  of 
f  1369  do  not  control  as  to  the  form 
of  execution  issued  under  §  1252;  where 
an  execution  issued  within  five  years 
after  the  entry  of  Judgment  was  re- 
turned by  the  sheriff  wholly  unsatisfied. 


the  execution  Issued  under  §  1252  will 
not  be  set  aside  on  the  ground  that  no 
leave  to  issue  the  same  had  been 
granted:  Id. 

d.  Real  estate. — ^Where  neither  the 
notice  under  f  1252  nor  the  exeeatloa 
states  what  interest  the  defendant  hss 
in  the  real  estate  sought  to  be  levied 
upon,  the  execution  should  be  set  aside 
on  moition  and  the  record  of  the  notice 
should  be  canceled:  Ouiterman  v.  Coa- 
tant,  58  Misc.  359;  109  N.  T.  Supp. 
666. 

e.  Real  property. — ^The  lien  of  a 
Judgment  is  revived  by  a  proceeding 
under  9  1252  only  as  to  the  specific  real 
property  described  in  the  notice:  Belfer 
V.  Ludlow,  144  App.  Div.  746. 

f .  Sheriff's  deed — ^A  sheriiTs  deed  on 
a  sale  under  an  execution  that  was  not 
issued  until  more  than  ten  years  had 
elapsed  after  docketing  of  the  Judgment, 
is  invalid  so  far  as  it  purports  to  convey 
any  iifterest  of  the  Judgment  debtor  prior 
to  the  date  of  recording  the  notice  of  levy: 
Rumble  v.  Smith,  66  Misc.  298. 


§  1 260.    Docket  of  judgment,  how  canoelled. 

The  docket  of  a  judgment  must  be  cancelled  and  discbarged  by  the  clerk, 
in  whofie  office  the  judgment-poll  is  filed,  upon  filing  with  him  a  satisfactioa- 
pieoe,  describing  the  judgment,  and  esecuted  as  followis: 

• 

1.  Except  as  otherwise  prescribed  in  .the  next  subdivision,  the  sat isf ac- 
tion piece  must  be  executed  by  the  party  in  whose  favor  the  judgment  waa 
rendered,  or  his  executor  or  administrator;  or,  if  it  is  made  %vi'thin  two 
years  after  the  entry  of  judgment,  or  after  the  entry  of  final  judgment  or 
order  of  afSrmiance,  by  the  attorney  of  record  of  the  party.  But  where 
the  authority  of  the  attorney  has  been  revoked,  a  satisfaction  by  him  is  not 
conclusive,  a^nst  the  person  entitled  to  enforce  the  judgment,  in  respect 
to  a  person,  who  had  actual  notice  of  the  revocation,  before  a  payment  oa 
the  judgment  was  made,  or  a  purchase  of  property  bound  thereby  was 
effected. 


2.  If  an  assigmnent  of  the  judgmenft,  executed  by  the  party  in  whose 
favor  it  was  rendered,  or  his  executor  or  adiministrator,  has  been  filed  in 
the  clerk's  office^  the  saitis(£action-pieoe  must  be  executed  by  the  person,  who 
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appears,  from  tshe  fttseignment,  or  from  the  last  of  the  subsequent  assign- 
meats,  if  any,  eo  filed,  showing  a  continuoufi  ohain  of  title,  to  be  the  owner 
of  the  judgment;  or  by  his  executor  or  adminastratop. 

3.  If  the  satisfaction-piece  is  executed  by  an  attorney  in  fact,  in  behalf 
of  a  person  authorized  to  execute  it,  otiher  than  the  attorney  of  record,  an 
instrument,  containing  a  power  to  acknowledge  the  satisfaction,  mu<st  be 
filed  with  the  eatisfaction-piece,  unless  it  has  been  recorded,  in  the  proper 
book  for  recording  deeds,  in  that  or  another  ooumty;  in  which  case,  the 
0atisf action-piece  must  refer  to  the  record,  and  the  clerk  may,  for  his  own 
indemnity,  require  evidence  of  a  record  remaining  in  another  oflSoe. 

The  execution  of  each  satisfaction-piece  or  power  of  attorney  must  be 
ackmowledged;,  before  the  clerk,  or  his  deputy,  and  certified  by  him  there- 
Ufpon ;  or  it  must  be  acknowJedged  or  proved,  and  certified,  in  like  manner 
as  a  deed  to  be  recorded  in  the  county  where  it  is  filed. 

4.  In  the  absence  of  a  satisfaction-piece  umder  any  of  the  foregoing 
provisions  of  this  section  the  docket  of  la  judgment  must  be  canceled,  satis- 
fied and  discharged  by  the  clerk  in  whose  office  the  judgment-roll  is  filed 
at  any  time  if  the  judgimeoit  debtor,  or  his  legal  representatives,  or  any 
other  person  shall  deposit  with  such  clerk  a  sum.  of  money  equal  to  the 
amount  of  the  judgment,  or  if  the  docket  shows  a  partial  satisfaction  thereof, 
the  unpaid  residue  thereof,  with  interest  to  the  time  of  such  deposit  And  in 
addition  thereto  a  sum  equal  to  one  per  cenitnm  of  said  judgment  or  unpaid 
residua  There  shall  be  delivered  to  such  clerk  with  such  a  deposit  a  cer- 
tificate of  the  sheriff  of  the  same  county  dated  on  the  day  of  such  deposit 
that  no  execution  upon  the  judgment  is  in  his  hands.  Upon  any  such  pay- 
ment and  delivery  of  such  certificate  the  derk  shall  enter  upon  the  judg- 
meoit  docket  the  words  ^^  satisfied  and  discharged  by  deposit."  All  the 
provisions  of  section  1267  of  this  act,  so  far  'as  they  affect,  shall  be  appli- 
cable to  this  subdivision  of  this  section,  except  that  the  clerk  of  a  county 
with  whom  a  judgment  has  been  docketed,  but  with  whom  the  judgment- 
roll  has  not  been  filed,  before  filing  the  transcript  and  canceling  and  dis- 
charging the  docket  of  a  judgment  satisfied  of  record  pursuant  to  this  sub- 
division of  this  section,  shall  also  require  to  be  delivered  to  him  in  addition 
to  the  certificate  provided  for  in  section  12G7  of  this  act,  a  certificate  of 
Ihe  sheriff  of  the  siame  county  showing  that  no  execution  is  in  his  hands  or 
that  an  execution  is  in  his  hands  and  that  he  has  received  payment  of  all 
fees  to  which  he  would  by  law  be  entitled  if  he  had  collected  by  virtue  of 
an  execution  the  amount  of  said  judgment  or  unpaid  residue  thereof  witli 
interest.  It  shall  be  the  duty  of  such  sheriff  to  accept  such  fees  without 
payment  to  him  of  the  amount  of  the  judgment  or  any  part  thereof,  upon 
there  being  delivered  to  him  a  certificate  of  the  clerk  with  whom  the  judg- 
ment-roll is  filed,  showing  that  the  judgment  has  been  satisfied  of  record; 
and  it  shall  be  the  duty  of  any  sheriff  to  give  any  and  all  certificates 
required  under  this  stribdivision  of  this  section,  upon  compliance  with  the 
provisions  hereof  and  he  shall  be  entitled  to  receive  fiifty  cents  for  each 
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oertifioate.  All  deposits  of  money  kereimfder  shall  be  considered  as  paid 
into  court  and  sh«ll  be  subject  to  the  provisions  of  tho  oodie  of  civil  pro- 
cedure relative  to  the  payment  of  money  into  court,  and  the  surrender  of 
such  money  by  an  order  of  the  court.  The  additional  one  per  centum  to 
be  deposited  as  aforesaid  shall  be  in  payment  of  all  fees  of  the  financial 
officer  of  the  city  or  county  with  whom  any  money  is  deposited  hereunder. 
But  no  ppovision  of  this  subdivision  shall  affect  the  right  of  the  judgment 
creditor  to  appeal  from  the  judgment,  or  miake  any  motion  with  respect 
thereto,  nor  shall  any  proceedings  on  apipeal  be  affected  by  this  subdivision. 

Amended  by  chap.  599  of  1911. 

Note. — ^The  amendment  by  chap.  599  of  1911  adds  subd.  4,  which  provides  a 
new  method,  whereby  a  Judgment  debtor  may  discharge  a  judgment. 


a.  A  satisfaction  of  a  Judgment  by 
one  partner  is  the  satisfaction  of  the 
debt  and  the  complete  discharge  of  the 


debtor:  People  ex  rel.  Immerman  v.  Del- 
vin,  63  Misc.  863;  118  N.  T.  Supp.  47S. 


§  1 265.    Id.;  where  execution  returned  unsatisfied. 


b.  Three  defendants. — ^A  reversal 
to  one  defendant  in  an  action  for  per- 
sonal injuries  brought  against  three  de- 
fendants does  not  necessitate  a  revenal 
as  to  all  where  the  acts  of  negligence 


with  which  each  defendant  is  oharged. 
while  contributing  to  the  injury*  are 
separate  and  distinct:  Draper  v.  Inter- 
borough  Rapid  Transit  Oo.»  124  App. 
Div.  357;  108  N.  T.  Supp.  691. 


§  1268.    Discharge  of  a  judgment  against  a  banicrupt. 

Now  §  160,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 


c.  Appeal. — ^An  application  by  a 
bankrupt  for  an  order  canceling  a  Judg- 
ment under  9  1268,  now  f  150  of  the 
debtor  and  creditor  law,  ia  a  special  pro- 
ceeding, and  an  order  made  therein  is 
appealable  to  the  court  of  appeals: 
QuasU  y.  Miller,  203  N.  Y.  259. 

d.  Bankruptcy. — ^Failure  of  a  de- 
cedent, who  has  been  discharged  in  bank- 
ruptcy, or  of  his  executor,  to  make  a 
public  record  of  the  release  of  Judgments 
thereby,  as  provided  by  S  1268,  does  not 
entitle  a  Judgment  creditor  to  participate 
in  the  distribution  of  the  estate;  and 
where,  upon  the  settlement  of  the  exec- 
utor's accounts,  said  Judgment  debtors 
present  their  claims,  the  burden  is  upon 
them  to  show  the  claims  were  not  re- 
leased: Matter  of  Peterson,  64  Misc.  217; 
118  N.  Y.  Supp.  1077. 

e.  When  a  Judgment,  sought  to  be 
cancelled  under  $  1268,  is  founded  upon  a 
debt  which  was  provable  in  bankruptcy 
and  included  in  the  schedule  of  debts 
from  which  the  bankrupt  has  been  dis- 
charged, the  court  "  must "  make  an 
order  directing  the  Judgment  to  be  can- 
celled and  discharged  of  record:  Walker 
V.  Muir,  194  N.  Y.  420;  aff'g  127  App. 
Div.  163;  111  N.  Y.  Supp.  465. 

f.  Any  Judgment  resting  on  a  debt 
covered   by   a   discharge   in  bankruptcy 


must  be  cancelled  by  the  court  in  which 
it  was  rendered,  upon  application  made 
pursuant  to  f  1268:  Firestone  Tire  ft 
Rubber  Co.  v.  Agnew,  194  N.  Y.  165; 
rev'g  128  App.  Div.  518;  112  N.  Y.  Supp. 
907. 

g.  Where  a  partner  was  not  served 
in  an  action  against  his  firm  and  no  indi- 
vidual Judgment  was  entered  against  him. 
he  is  not  entitled  to  a  cancellation  of  the 
Judgment  on  his  discharge  in  bank- 
ruptcy, where  there  was  no  adjudication 
in  that  proceeding  as  to  the  partnership 
debt:  Matter  of  Oruber,  129  App.  Div. 
297;  113  N.  Y.  Supp.  923. 

h.  An  adverse  determination  of  a 
motion  to  discharge  a  Judgment  because 
of  Judgment  debtor's  discharge  in  bank- 
ruptcy concludes  the  debtor  on  the  ques- 
tion of  his  discharge  from  such  Judg- 
ment; and  he  is  estopped  from  pleading 
his  release  in  bankruptcy  as  a  bar  to  an 
action  on  the  Judgment:  Guiterman  v. 
Coutant,  60  Misc.  567:  113  N.  Y.  Supp. 
924. 

i.  Oond  on  title. — Judgments  are 
discharged  by  bankruptcy  althoue^h  not 
discharged  of  record  by  an  application 
to  the  state  courts,  the  object  of  the 
latter  proceeding  being  merly  to  remove 
the  cloud  on  title:  Matter  of  Peterson, 
137  App.  Div.  435;  121  N.  Y.  Supp.  738. 
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[§§  1269,  1279 


a.  Fraud. — ^To  constitute  a  Judgment 
reoorered  for  fraud  so  as  to  prevent  its 
release  by  a  discharge  In  bankruptcy 
under  subd.  2  of  §  17  of  the  Bankruptcy 
Law,  fraud  and  deceit  must  have  been 
the  gist  and  gravamen  of  the  action: 
Matter  of  Benoit,  124  App.  Div.  142; 
108  N.  7.  Supp.  889. 

b.  False  imprisonment. —  A  Judg- 
ment in  an  action  for  false  Imprisonment 
is  a  Judgment  for  willful  and  malicious 
injury  within  the  meaning  of  subd.  2  of 
I  17  of  the  Bankruptcy  Act,  and  the  de- 
fendant is  not  discharged  from  such 
Judgment  by  his  discharge  in  bank- 
ruptcy: Johnson  v.  Bruckheimer,  63  Misc. 
248;  116  N.  Y.  Supp.  688. 

e.  A  Judgment  for  damages  for  false 
imprisonment  is  discharged  by  bank- 
ruptcy, where  the  complaint  in  said  ac- 
tion does  not  make  allegation  of  malice, 
and  It  does  not  appear  that  malice  was  an 
element  of  the  action:  Johnston  y.  Bruck- 
heimer, 133  App.  Diy.  649;  118  N.  7. 
Supp.  189. 

d.  Judgment  opened — ^Where  a  Judg- 
ment in  an  action  e»  contractu  has  been 


opened  and  prior  to  a  second  Judgment 
the  defendant  has  been  dlacharged  in 
bankruptcy,  in  which  proceeding  the 
plaintiff's  claim  was  scheduled  and  the 
plaintiff  given  notice,  the  bankrupt  is 
entiftled  to  a  discharge  under  f  1268; 
under  said  section  the  bankrupt  is  en- 
titled to  a  discharge  of  Judgment  if  it 
appears  that  he  has  been  discharged  of 
the  debts  upon  which  the  Judgment  was 
recovered  as  the  Judgment  is  regarded 
as  an  old  debt  in  a  new  form;  the  bank- 
rupt is  entitled  to  a  discharge,  although 
he  did  not  obtain  a  stay  from  the  bank- 
ruptcy court  or  move  to  open  a  defiault 
taken  subsequent  to  his  discharge: 
Walker  v.  Mulr,  127  App.  Div.  163; 
111  N.  Y.  Supp.  465. 

e.  Notice. — ^A  motion  to  cancel  a 
Judgment  against  a  bankrupt  should 
be  denied  when  it  appears  that  the 
Judgment  creditor  had  no  notice  of  the 
application  for  discharge  in  bankruptcy: 
Murphy  v.  Blumenreich,  123  App.  Div. 
645;   108  N.  Y.  Supp.  175. 


§  1269.    Pawer  of  courts  respecting  docket. 


f.  Alimony. — ^Accrued  alimony  due 
to  a  wife  under  a  decree  of  the  court 
is  in   the  nature    of  a  Judgment  debt 


against  her  husband,  and  may  be  dock- 
eted as  a  Judgment:  Thayer  v.  Thayer, 
145   App.  Div.   268. 


§  1273.    Judgment  may  be  confessed. 

See  note,  9  450,  ante. 

Remainder,  9  1273,  Code  Civ.  Pro.,  vis.: 

f  1273.  JUDGMBNT  MAY  BB  CONFESSBSt). — ^A  Judgment  by  confession  may 
be  entered,  without  action,  either  for  money  due  or  to  become  due,  or  to  secure  a 
peraon  against  contingent  liability  in  behalf  of  the  defendant,  or  both,  as  prescribed 
in  tbiA  article. 

.    Amended  by  chap.  65  of  1909. 

See  f  193,  General  Corporation  Law,  Confession  of  Judgment  void  in  proceedings 
to  dissolve  a  corporation. 


§  1275.    Statement  to  be  filed,  and  judgment  entered. 


g.  Ban. — ^A  Judgment  on  a  forfeited 
bail  bond  entered  by  the  clerk  of  the 
city  and  county  of  New  York  upon  filing 
of  a  certified  copy  of  the  order  forfeit- 


ing the  bail,  will  be  vacated,  where  the 
default  took  place  after  the  death  of 
the  surety:  People  v.  Bellando,  137  App. 
Div.  777;  122  N.  Y.  Supp.  543. 


§  1 279.    Controversy,  how  submitted  without  process. 


h.  Submission  of  controversy. — 
f  1279  authorizes  a  submission  of  a  con- 
troversy to  the  supreme  court  only  where 
It  might  be  the  subject  of  an  action. 


«< 


ff 


This  excludes  special  proceedings:  Wood- 
ruff V.  People,  193  N.  Y.  560;  rev'g  127 
App.  Div.  934. 


§§  1281,  1282] 
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§1281.    Subsequent  proceeding  regulated. 


a.  Inference. — ^Th-e  court  of  appeals 
has  no  jurisdiction,  in  reviewing  the  de- 
cision of  an  appellate  division  upon  a 
submitted  controversy,  to  draw  infer- 
ences of  fact  from  the  facts  within  the 
stipulated  case:  Bradley  v.  Crane,  201 
N.  Y.  14. 


b.  Upon  the  submission  of  a  contro- 
versy without  action,  the  court  can 
draw  no  inference  of  fact  from  facts  as 
stipulated:  N.  Y.  Tel.  Co.  v.  Slegel- 
Cooper  Co.,  202  N.  Y.  502. 


§  1282.    Motion  to  set  aside  judgment  for  irregularity;  when  it  may 
be  heard. 


c.  Answer — ^Where,  after  yarlous  ex- 
tensions of  time  to  answer  a  verified 
complaint,  the  defendant  served  an  un- 
verified answer  which  was  returned,  the 
default  should  not  be  opened  with  per- 
mission to  answer  without  proof  that 
there  Is  a  meritorious  defense:  Dehn  v. 
Sherman,  136  App.  Div.  89;  120  N.  Y. 
Supp.  639. 

d.  Dlyorce. — ^The  special  term  has 
power  to  make  an  order  opening  a  de- 
fault taken  at  trial  term;  the  remedy  Is 
not  limited  to  an  appeal  from  the  order 
of  the  trial  term;  the  default  of  a  de- 
fendant wife  In  an  action  for  divorce  will 
be  opened  where  in  three  prior  trials  the 
Jury  disagreed  and  the  defendant  at  the 
time  of  the  default  was  111  and  without 
funds  to  prosecute  the  case:  Mott  v.  Mott, 
134  App.  Div.  569;  119  N.  Y.  Supp.  483. 

e.  Favor. — ^A  verbal  stipulation  ex- 
tending the  time  to  answer  does  not  en- 
title the  defendant  to  an  order  opening 
a  default  against  the  protest  of  the  other 
party;  where  a  default  is  opened  under 
such  circumstances  it  is  a  matter  of  favor 
and  should  only  be  granted  on  terms: 
Frledland  v.  Commonwealth  Fire  Insur- 
ance Co.,  136  App.  Div.  6;  120  N.  Y. 
Supip.  126. 

f.  FrandL — ^Whlle  equity  will  Bome- 
times  interfere  to  set  aside  a  Judgment 
obtained  by  fraud  or  unfair  practices, 
it  will  not  do  00  where  the  only  fraud 
allegetd  Is  that  the  Judgment  was  pro- 
cured by  perjured  testimony;  Judgments 
will  be  set  aside  only  for  frauds  extrin- 
sic or  collateral  to  matters  Involved  in 
the  trial:  Gltler  v.  Russian  Co.,  124 
App.  Div.  278;  108  N.  Y.  Supp.  793. 

g.  Merits. — ^The  court  has  Inherent 
power  to  make  a  Judgment  conform  to 
the  decision,  even  if  statutory  authority 
is  wanting;  a  motion  may  be  made  to 
strike  out  the  words  "  on  the  merits  "  In 
order  to  correct  a  Judgment  at  any  time, 
even  though  two  years  have  elapsed  since 
the  filing  of  the  Judgment-roll:  Clark  v. 
Soovlll,  198  N.  Y.  279;  rev'g  138  App. 
Div.  821;  118  N.  Y.  Supp.  286. 

h.  Proceedings  to  reopen  or  vacate 
decrees  of  a  surrogate's  court  may  be  in- 
stituted by  an  order  to  show  cause  or 
notice  of  motion,  and  the  Issuance  and 
the  publication  of  a  citation  are  not  re- 


quired, though  the  executor  is  a  resident 
of  a  foreign  Jurisdiction:  Matter  of  Smith, 
65  Misc.  417. 

i.  Where  plaintiff  obtains  a  verdict 
and  costs  are  taxed  and  Judgment  is  en* 
tered,  a  motion  to  vacate  the  taxation  of 
costs  and  set  aside  the  Judgment  will  be 
denied:  Lynch  v.  Syracuse  Rapid  Transit 
R.  Co.,  66  Misc.  573. 

j.  Open  default. — ^Where  Judgment 
in  an  action  on  a  contract  has  been  taken 
by  default  after  an  Inquest,  and  three 
motions  by  the  defendant  to  open  the  de- 
fault have  been  denied,  the  last  without 
leave  to  renew,  a  fourth  motion  for  the 
same  relief,  made  through  different  attor- 
neys and  in  reliance  upon  grounds  not 
foreshadowed  in  the  verified  answer, 
will  not  be  granted  merely  because  the 
Illegality  of  the  principal  contract  is 
asserted,  where  it  appears  by  defendant's 
own  aflldavlt  that  he  is  particeps  eriminU: 
Tedford  v.  Lichtensteln,  131  App.  Div. 
806;  116  N.  Y.  Supp.  361. 

k.  Settlement. — ^A  motion  to  yacate 
a  stipulation  for  the  settlement  of  an 
action  and  a  Judgment  thereon,  because 
they  were  collusive,  is  addressed  to  the 
discretion  of  the  court  and  is  not  sub- 
ject to  the  limitations  prescribed  in 
H  1282  and  1290:  People  v.  Santa  Clara 
Lumber  Co.,  60  Misc.  150;  113  N.  Y. 
Supp.  70. 

1.  Surprise. — ^A  Judgment  for  a  de- 
fendant will  not  be  set  aside  upon  the 
grounds  of  surprise  when  the  plaintiff 
failed  to  make  suoh  claim  at  trial  or  to 
ask  for  an  adjournment  or  the  with- 
drawal of  a  Juror  and  it  does  not  appear 
that  reliance  was  placed  upon  state- 
ments of  the  defendant's  counsel  made 
before  trial:  Hapgoods  v.  Lusch,  123 
App.  Div.  27;  107  N.  Y.  Supp.  834. 

m.  Vacate  Judgment. — ^Where  a  mo- 
tion to  vacate  a  final  Judgment  was 
granted  an4  both  parties  handed  up  pro- 
posed orders  and  both  were  inadver- 
tently signed  and  were  filed  In  the 
clerk's  office  without  being  entered  and 
one  of  the  orders  was  destroyed,  the 
defendant  should  be  permitted  to  file 
with  the  clerk  a  copy  of  the  order  which 
was  destroyed:  Hill  v.  Muller,  56  Misc. 
437;   107  N.  Y.  Supp.  1. 
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[§§  1283,  1297 


§  1283.    Motion  to  set  aside  judgment  for  error  in  fact;  when  it  may 
be  made  by  party. 


a.  UnauthorlzecL — f$  1001  aad  1002 
haye  no  application  to  a  motion  to 
amend  or  vacate  a  Judgment;  oucli  a 


motion  Is  authorized  by  f  1283:  Emmet 
V.  Runyon,  139  App.  Dlv.  310;  123  N. 
Y.  Supp.   1026. 


§  1290.    Within  what  time  motion  to  be  made. 


b.  Tiimltfttion. — ^The  court  haa  in- 
herent power  to  make  a  Judgment  con- 
form to  the  decision,  even  If  statutory 
authority  Is  wanting;  a  motion  may  be 
made  to  strike  out  the  words  "on  the 
merits  "  In  order  to  correct  a  Judgment 
at  any  time,  even  though  two  years  have 
elapsed  since  the  filing  of  the  Judgment- 
roll:  Clark  V.  Scovlll,  198  N.  Y.  279; 
rev's  133  App.  Dlv.  821;  118  N.  Y.  Supp. 
235. 


c.  Settlement — ^A  motion  to  vacate  a 
stipulation  for  the  settiement  of  an  ac- 
tion and  a  Judgment  thereon  because 
they  were  collusive,  is  addressed  to  the 
discretion  of  the  oourt  and  is  not  sub- 
ject to  the  limitations  prescribed  In 
19  1282  and  1290:  People  v.  Santa 
Clara  Lumber  Co.,  60  Misc.  150;  113 
N.  Y.  Supp.  70. 


§  1294.    When  party  may  appeal. 


d.  Appeals. —  i  1294  relates  to  ap- 
peals from  courts  of  record,  and  not  from 
Justices'  or  city  courts:  Vail  v.  Newton, 
127  App.  Dlv.  931;  111  N.  Y.  Supp.  603. 

e.  Default. — ^A  defendant  in  an  ac- 
tion of  foreclosure,  who  has  neither  ap- 
peared nor  answered  in  opposition  to  a 
motion  that  his  parcel  be  sold  first,  can- 
not appeal  from  an  order  granting  It;  the 
plaintiff  cannot  appeal,  having  no  Inter- 
est in  the  equities  between  the  parties: 
Stem  V.  Marcuse,  128  App.  Dlv.  169;  112 
N.  Y.  Supp.  653. 

f.  Where,  upon  the  return  of  an 
order  to  show  cause,  an  attorney  ap- 
peared generally  and  after  Interposing 
some  preliminary  objections,  which  were 
overruled,  suffered  the  order  to  be  en- 
tered by  his  default,  his  client  cannot 
appeal:  Matter  of  Hotchklss,  No.  2,  138 
App.  Dlv.  877;   123  N.  Y.  Supp.  511. 

g.  Kxecutor. — ^The  person  named  as 
executor  in  a  will,  which  has  been  de- 
clared Invalid,  Is  a  "  party  aggrieved  " 
within  the  provisions  of  $  1294,  and  Is 
entitled  to  appeal:  Matter  of  Oava- 
naugh,  72  Misc.  584. 

h.  Municipal  court. — The  appellate 
dlrlsion  will  not  modify  a  Judgment  of 
the  municipal  oourt  of  New  York  at  the 
instance  of  a  respondent  who  has  al- 
lowed his  time    to    appeal    to    expire: 


Liaforge  v.  McGee,  127  App.  Dlv.  143; 
111  N.  Y.  Supp.  288. 

i.  Notice. — ^A  county  treasurer  is  not 
entitled  to  notice  of  an  application  for 
an  allowance  of  counsel  fees  and  dis^ 
bursements  of  an  attorney  assigned  to 
defend  one  charged  with  an  offense  pun- 
ishable by  death,  and  has  no  standing 
to  appeal  from  the  order  allowing  such 
fees  and  disbursements:  People  v.  Simp- 
son, 121  App.  Dlv.  402;  106  N.  Y.  Supp. 
4€. 

j.  Party  aggrieved. — ^When  a  trustee 
is  a  *'  party  aggrieved  "  within  f  1294, 
and  entitled  to  appeal  from  an  order: 
Matter  of  Ghersin  v.  Thuor,  56  BCisc. 
465;  107  N.  Y.  Supp.  195. 

k.  Supplementary  proceedings. —  A 
Judgment  debtor,  who  was  personally 
served  with  the  summons  in  the  action, 
an  order  to  appear  for  examination  In 
supplementary  proceedings,  and  an 
order  to  show  cause  why  he  should  not 
be  adjudged  guilty  of  oontempt  In  dis- 
obeying said  order.  Is  not  entitled  to 
appeal  from  a  subsequent  order  adjudg- 
ing him  In  contempt  if  he  made  default 
in  appearing  on  the  return  of  the  order 
to  show  cause:  Matter  of  Jones  Lumber 
Co.  V.  Fulton,  123  App.  Dlv.  386;  107 
N.  Y.  Supp.  942. 


§  1 297.    Appeal  when  adverse  party  has  died. 


1.  liaches. — A  motion  to  substitute 
the  heir,  devisee  or  representative  of  a 
deceased  party  to  perfect  an  appeal  from 
an  adverse  decision  as  required  by 
f  1297  may  be  denied  for  laches  cover- 
ing a  period  of  eighteen  years;  the  ap- 
pellate division  cannot  hear  an  appeal 

21 


from  an  order  adverse  to  a  deceased 
party  when  the  substitution  required 
by  9  1297  has  been  properly  refused  for 
laches:  Van  Nostrand  v.  Van  Nostrand» 
121  App.  Dlv.  262;  105  N.  Y.  Supp. 
798. 


S§  1299,  1303] 
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§  1299.    Order  of  substitution. 

a.  Snnrlvliig. — The  word  "  Bur?lT- 
Ing/'  as  uaed  in  f  1299,  which  provides 
tor  a  gubstitution  in  the  appellate  court, 
at  Uie  instance  of  the  sorviyins  party, 


is  not  limited  to  a  surviyins  oo-plaintlfl, 
but  is  broad  enough  to  include  a  surviT- 
ing  adverse  party:  Reed  v.  Farand,  198 
N.  Y.  207. 


§  1300.    Appeal,  how  talcen. 

An  appeal  must  be  taken,  bj  serving,  upon  the  attorney  for  the  advene 
party,  as  prescribed  in  article  third  of  title  sixth  of  chapter  ei^lh 
of  this  act,  and  upon  the  clerk,  with  -whom  the  judgment  or  order  appealed 
from  is  entered,  by  filing  it  in  his  office,  a  written  notice,  to  the  effect, 
that  the  appellant  appeals  from  the  judgment  or  order,  or  from  a  specified 
part  thereof.  Upon  an  appeal  to  the  court  of  appeals  from  an  order  of  the 
appellate  division,  made  upon  an  appeal  from  the  surrogates'  court,  the 
notice  of  appeal  shall  be  filed  with  the  derk  of  the  surrogates'  court. 

Amended  by  chap.  416  of  1909. 


§  1 301 .    When  notioe  of  appeal  to  specify  interlocutory  judgment,  etc. 


b.  Arbitration. — ^Where  a  report  of 
arbitrators  has  been  confirmed  the  ap- 
peal should  be  taken  from  the  judgment 
entered  on  the  award,  not  from  the 
order  confirming  the  report,  and  the 
one  appealing  must  file  a  case  and  ex- 
ceptions showing  the  proceedings  before 
the  arbitrators  if  he  desires  to  question 
the  property  of  the  award;  If  he  de- 
sires to  review  the  order  it  must  be 
specified  in  the  notice  of  appeal:    Matter 


of  Gitt,  138  App.  Div.  147;    123  N.  Y. 
Supp.  304. 

c.  Pending  appeal. — ^Where  the  plain- 
tiff's motion  for  judgment  on  the  plead- 
ings was  denied,  it  Is  improper  prac- 
tice for  her  to  bring  on  defendant's  de- 
murrer for  trial,  and  pending  the  de- 
cision of  the  court  to  appeal  from  the 
order  denying  her  motion  for  judgment: 
McDonald  v.  Yaylor  &  Co.,  144  App. 
Div.  329. 


§  1303.    Defects  in  proceedings  may  be  supplied. 


d.  Notice  of  appeal. — ^Where  a  notice 
of  appeal  was  returned  merely  on  the 
ground  that  the  quality  and  weight  of  the 
paper  on  which  it  was  written  did  not 
comply  with  i  796,  the  court,  in  the  dis- 
cretion conferred  by  f  1303,  will  permit 
the  defect  to  be  corrected  and  a  second 
notice  served  nunc  pro  tunc:  People  ex  rel. 
Collins  V.  Ahearn,  136  App.  Div.  452; 
120  N.  T.  Supp.  980. 

e.  A  motion  to  amend  a  notice  of 
appeal  from  a  surrogate's  decred  on  pro- 
bate by  adding  the  names  of  persons  who 
had  not  appeared,  but  who  have,  or  claim 
to  have,  a  right  or  interest  in  the  subject- 
matter  of  the  decree,  and  for  leave  to 
serve  the  amended  notice  upon  all  parties 
nunc  pro  tunc,  is  not  a  motion  to  perfect 
an  appeal  under  %  1303,  but  Is  one  under 
f  2573,  and  should  be  made  in  the  appel- 
late court,  and  not  before  the  surrogate: 
Matter  of  Marks,  128  App.  Div.  775;  113 
N.  Y.  Supp.  104. 

f.  Amendment. — A  motion  for  leave 
to  amend  a  notice  of  an  appeal  taken 


to  the  court  of  appeals  from  an  order 
or  judgment  of  the  appellate  division 
cannot  be  made  at  special  term,  bivt 
must  be  made  to  the  appellate  division, 
where  the  moving  party  elects  to  ad- 
dress his  motion  to  the  supreme  court 
instead  of  the  court  of  appeals:  Waldo 
V.  Schmidt,  200  N.  Y.  199. 

g.  Criminal  action. — |  1303  of  the 
code  of  civil  procedure  allowing  d^eets 
in  proceedings  to  be  supplied  has  no  ap- 
plication to  a  criminal  action:  People  v. 
Green,  137  App.  Div.  763;  122  N.  Y. 
Supp.   571. 

h.  Extension  of  time. — ^Where  the 
time  to  appeal  from  a  Judgment  and 
order  of  the  appellate  division  has  ex- 
pired, neither  the  special  term  nor  the 
appellafte  division  has  power  to  amend 
a  notice  of  appeal  so  as  to  include  the 
Judgment  omitted,  as  such  amendment 
would  in  effect  extend  the  time  of  ap- 
peal: Waldo  V.  Schmidt,  139  App.  Div. 
589;  124  N.  Y.  Supp.  189. 


j 
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[§§  1307,  1316 


§  1307.    Undertaking  must  be  filed. 

An  undertaking,  given  as  prescribed  in  this  chapter,  must  be  filed  with 
the  clerk  with  whom  the  judgment  or  order  appealed  from  is  entered,  except 
that  upon  an  appeal  to  the  court  of  appeals  the  undertaking  must  be  filed 
with  the  derk  of  the  court  wherein  the  original  judgment  or  order  was 
entered. 

Amended  by  chap.  582  of  1910. 


§  1308.    New  undertalcing  to  lie  given,  when  sureties  are  in- 
solvent, etc. 


a.  Alimony. — ^An  appeal  from  a  Judg- 
ment rendered  in  an  action  to  enforce  a 
foreign  judgment  ordering  the  defend- 
ant to  pay  a  sum  of  money  as  alimony, 
will  not  be  dismissed  or  stayed,  because 
the  appellant  has  not  obeyed  the  judg- 


ment appealed  from  and  has  remored 
to  another  state,  so  that  the  order  pun- 
ishing him  tor  contempt  cannot  be  ex- 
ecuted: Moore  v.  Moore,  No.  1,  141 
App.  Dlv.  532;   126  N.  Y.  Supp.  412. 


§  1310.    When  appeal  stays  proceedings;  effect  thereof. 


b.  Stay. — ^l*he  special  term  has  no 
Jurisdiction  to  entertain  an  application 
for  a  stay  pending  an  appeal;  such  stay 
must  be  made  either  by  the  appellate 
term  or  by  a  Justice  of  the  appellate 
diyifllon:  Stem  y.  Barrett  Chemical  Go., 
124  App.  Div.  377;  108  N.  T.  Supp.  811. 

c  Stay  of  proceeding. — Where  de- 
fendant seasonably  applied  to  the  appel- 


late diyision  for  leaye  to  appeal  to  the 
court  of  appeals,  and  the  application  was 
entertained,  but  a  decision  cannot  be  ren- 
dered for  some  months,  the  special  term 
may  grant  defendant  a  stay  of  proceed- 
ings, on  giying  security:  Hart  y.  Clark  & 
Co.  (Limited),  60  Misc.  366;  113  N.  T. 
Supp.  451. 


§  1316.    Interlocutory  judgment,  or  intermediate  order,  may  be 


d.  Demurrer. — Upon  an  appeal  from 
the  final  Judgment  rendered  at  trial 
term  with  a  notice  of  an  intention  to 
bring  up  for  review  the  interlocutory 
judlpment,  the  appellate  division  should 
decide  whether  the  demurrer  was  prop- 
erly oyerruled:  Mills  Power  Go.  y.  Mo-' 
hawk  Hydro-Electric  Co.,  143  App. 
IMy.  890;  128  N.  T.  Supp.  810. 

e.  Judgment  only. — Upon  an  appeal 
from  a  Judgment  only,  of  the  municipal 
court  of  the  city  of  Syracuse,  rendered 
upon  the  verdict  of  a  jury,  the  county 
court  has  no  power  to  grant  a  new  trial 
on  the  ground  that  the  verdict  was 
against  the  weight  of  evidence:  Skur- 
nlck  v.  Kaletsky,  143  App.  Div.  670; 
128  N.  Y.  Supp.  71. 

f.  Security  for  costs. — ^A  judgment 
dismissing  a  complaint  pursuant  to 
I  3277  is  not  appealable  to  the  appel- 
late division  and  that  court  has  no 
power  to  review  the  various  orders 
upon  which  the  judgment  is  founded 
although  mentioned  in  the  notice  of  ap- 
peal;  {  1346  does  not  include  a  judg- 


ment' dismissing  a  complaint  taken  on 
motion  pursuant  to  f  8277;  although 
f  1316  permits  the  review  of  certain 
orders  yet  such  orders  are  reviewable 
only  when  an  appeal  lies  from  the  judg- 
ment; although  the  defendant's  answer 
set  up  a  counterclaim,  the  dismissal  of 
the  complaint  for  failure  to  file  an  ad- 
ditional undertaking  is  not  a  violation 
of  the  plaintiff's  property  rights  under 
the  14th  amendment  to  the  Federal 
Constitution,  when  no  affirmative  relief 
was  asked  or  obtained  by  the  defendant 
upon  the  counterclaim  on  the  dismissal 
of  the  complaint:  Jones  v.  Sabln,  122 
App.  Div.  666;   107  N.  Y.  Supp.  508. 

g.  An  appeal  to  the  appellate  divi- 
sion lies  from  an  order  made  on  motion 
under  §  547  for  judgment  on  the  plead- 
ings after  issue  joined  before  the  entry  of 
the  judgment;  an  appeal  also  lies  from 
the  judgment  entered  on  such  order,  or 
from  both  the  order  and  the  judgment: 
Mitchell  V.  Dunmore  Realty  Co.,  135  App. 
Div.  583;    119  N.  Y.  Supp.  1135. 


§  1317] 
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§  1317.    Judgment  or  order  on  appeal. 

Upon  an  appeal  from  a  judgment  or  an  order,  the  appellate  division  of 
the  supreme  court,  or  appellate  term,  to  which  the  appeal  is  taken,  may 
reverse  or  affirm,  wholly  or  partly,  or  may  modify,  the  judgmeM  or  order 
appealed  from,  and  each  interlocutory  judgment  or  intermediate  order, 
which  it  is  authorized  to  review,  as  specified  iji  the  notice  of  appeal,  and 
as  to  amy  or  all  of  the  parties.  It  sh^all  thereupon  render  judgment  of 
affimnance,  judgment  of  reversal  and  final  judgmemt  upon  the  right  of  any 
or  all  of  the  parties,  or  judgment  of  modifioation  thereon,  aooording  to  law, 
except  where  it  may  be  necessary  or  proper  to  grant  a  new  trial  or  hearing, 
when  it  may  grant  a  new  triail  or  hearing.  When  a  trial  has  been  before  a 
jury,  the  judgment  of  the  aippellajte  court  musi;  be  rendered  either  vspcxi 
special  findings  of  the  jury  or  the  general  verdict,  or  upon*  a  motion  to  dis- 
miss the  oomplainft  or  to  direct  a  verdict  A  judgment,  -affiirming  wholly  or 
partly  a  judgment,  from  which  auj  appeal  has  been  taken,  shall  not, 
expressly  and  in  terms,  award  to  tilie  respondent,  a  sum  of  money,  or  other 
relief,  which  was  awarded  to  him  by  the  judgment  so  afiirmed.  After 
hearing  the  appeal,  the  court  must  give  judgment,  without  regard  to  tech- 
nical errors,  or  defects  or  to  exceptions  which  do  not  affect  the  substantial 
rights  of  the  parties. 

Amended  by  chap.  380  of  1912.      (In  effect  Sept.  1,  1912.) 

Note. — The  amendment  by  chap.  380  of  1912  enlarges  the  powers  of  the 
appellate  conrt  in  rendering  Judgment  upon  appeals  and  requires  the  court  to 
disregard  technical  errors. 


a.  Amendment. — In  an  action,  which 
belongs  to  an  executrix  individually, 
the  court  on  appeal  will  not  amend  the 
summons  and  complaint  by  striking 
therefrom  the  words  describing  her  in 
her  respective  capacity  for  the  purpose 
of  sustaining  a  judgment  in  her  favor: 
Leavitt  v.  Scholes  Co.,  148  App.  Div.  78. 

b.  Facts. — Upon  appeal,  where  most 
of  the  material  facts  are  shown  by  docu- 
mentary evidence,  and  it  is  not  claimed 
that  any  material  fact  can  be  changed, 
a  new  trial  should  not  be  ordered:  Mer- 
cantile Nat.  Bank  v.  Silverman,  148 
App.  Div.  1. 

c.  Where  the  questioo  of  fact  is  In 
dispute  the  appellate  division  will  suit 
the  relief  to  the  facts  found  and  not 
send  the  case  back  for  a  new  trial:  King 
V.  Doerr,  145  App.  Div.  177. 

d.  Modify. — ^When  appellate  division 
has  no  power  to  modify  a  judgment  by 
making  a  deduction  therefrom  and 
affirm  it  as  modified:  Denndson  Cons. 
Co.  V.   Manneschmidt,   204   N.   T.    404. 

e.  Reversal. — ^While  the  appellate 
division  may  reverse  a  judgment,  where 
the  case  was  submitted  to  the  jury  on 
an  erroneous  theory,  although  no  ex- 
ceptions were   taken  to  the  charge.  It 


will  only  do  so  where  the  erroneous 
theory  clearly  appears:  Ijackawanna 
Steel  Co.  V.  Pioneer  Steamship  Co.,  148 
App.  Div.  466. 

f.  In  deciding  an  issue  of  law  the 
appellate  court  may  affirm  or  reverse 
an  order  or  judgment  for  any  reason 
that  such  court  may  decide  to  be  con- 
trolling, regardless  of  reason  stated  in 
deciding  such  issue  by  the  special  or 
trial  term:  Hirsch  v.  New  England  Nav. 
Co..  200  N.  T.  263;  rev'g  129  A.  D. 
178;   1  Brad  P.  and  P.  Rep.  30. 

g.  Where  a  trial  court  has  made 
proper  findings  of  fact  and  conclusions 
of  law  and  awarded  judgment  accord- 
ingly, the  judgment  will  not  be  reversed 
because,  at  the  request  of  the  defeated 
party,  it  found  an  Inconsistent  oondn- 
sion  of  law:  McNally  v.  (Georgia-Florida 
Lumber  Co.,   146  App.  Div.   456. 

h.  Severanoe* — ^The  court  of  appeals 
has  power  to  sever  causes  of  action  and 
reverse  a  judgment  as  to  one  and  affirm 
as  to  the  other;  the  discretion  of  the 
trial  court  to  refuse  equitable  relief  is 
not  reviewable  by  the  court  of  appeals: 
Bremer  v.  Manhattan  Ry.  Co.,  191  N. 
T.  333;  modf'g  113  App.  Div.  906. 
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[§§  1318,  1325 


§  1318.    When  no  appeal  lies  from  judgpftent  of  reversal. 


a.  Judgment  absolute. — No  appeal  to 
the  Appellate  division  lies  from  an 
order  of  the  appellate  term  reversing  a 
Judgment  of  the  city  court  of  New  York 
and  granting  a  new  trial  unless,  in  ad- 
dition to  an  allowance  of  the  appeal  by 


the  appellate  term,  the  appellant  files 
a  stipulation  that,  if  the  order  be  af- 
firmed, Judgment  absolute  may  be  taken 
against  him:  Liordi  v.  People's  Surety 
Co.,  143  App.  Div.  477;  128  N.  T.  Supp. 
481. 


§  1323.    Restitution;  when  awarded. 


b.  Restitution. — i  1823  does  not  pre- 
vent the  special  term  from  entertaining 
an  application  for  restitution  where  a 
right  has  been  lost  to  a  party  to  an  ac- 
tion or  special  proceeding  by  virtue  of 
an  order  subsequently  reversed  and  the 


said  section  is  permissive  only  and  not 
intended  to  take  away  the  Jurisdiction 
of  the  supreme  court  to  enforce  its  own 
orders  or  correct  mistakes:  Goepel  v. 
Robinson  Machine  Co.,  122  App.  Div. 
26;  106  N.  Y.  Supp.  990. 


§  1323-a.  Remarlcs  or  comments  of  judge,  duly  excepted  to,  shall  be 
subject  to  review. 

In  case  of  an  appeal,  every  remark  or  comment  of  the  presiding  judge 
during  the  trial,  duly  excepted  to,  shall  be  the  subject  of  review,  but  the 
case  and  exceptions  on  appeal  shall  be  settled  by  the  trial  justice  as  now 
provided  by  law. 

From:  Code  Civ.  Pro.,  f  83,  part    For  remainder  of  section,  see  Judiciary  Law, 
fl  14,  24,  295-297,  301. 

Amended  by  chap.  65  of  3  909. 


§  1324.   What  appeals  may  be  taken. 


c.  Judgment. — ^An  appeal  may  be 
taken  to  ue  court  of  appeals  from  a  judg- 
ment entered  upon  an  order  of  the  appel- 
late division,  affirming  a  judgment  car- 
ried   to    it    from    the    municipal    court 


through  the  appellate  term:  Moore  v.  The 
Board  of  Education  of  the  City  of  New 
York,  195  N.  T.  601;  121  App.  Div.  862; 
106  N.  T.  Supp.  893. 


§  1325.    Limitation  of  time  to  appeal. 

An  appeal  to  the  court  of  appeals,  must  be  taken  within  sixty  days  after 
service,  upon  the  attorney  for  the  appellant,  of  a  copy  of  the  judgment  or 
order  appealed  from,  and  a  written  notice  of  the  entry  thereof. 

Amended  by  chap.  418  of  1909. 


d.  Correction. — ^The  special  term  is 
without  power  on  amending  a  Judgment 
by  striking  a  superfluous  provision  to 
provide  on  the  motion  of  the  defeated 
party  that  the  day  of  the  entry  of  the 
Judgment  be  fixed  "  as  of  the  date  of 
snoh  correction  "  so  as  to  extend  in- 
directly the  time  of  the  moving  party 
to  appeal  to  the  court  of  appeals:  Hall 
T.  Brown,  139  App.  Div.  388;  124  N.  Y. 
Supp.   52. 

e.  Judgment. — ^Where  a  Judgment  of 
a    trial  court  is   reversed   and  a  new 


trial  granted,  an  appeal  cannot  be  taken 
from  the  Judgment  of  reversal,  but  it 
must  be  reviewed  upon  an  appenal  from 
the  order  granting  the  new  trial 
(9  1318),  and  if  the  Judgment  is  not 
entered  until  after  the  order,  the  time 
within  which  ah  appeal  must  be  taken 
from  the  order  does  not  commence  to 
run  until  the  entry  of  the  Judgment; 
the  Judgment  of  reversal  is  part  of  the 
return  on  appeal:  Wingert  v.  Krakauer, 
180  N.  T.  265;  34  Civ.  Pro.  R.  146. 
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§§  1326,  1336] 
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§  1326.    Security  to  perfect  appeal. 


a.  Undertaldiig. — The  court  m«y  re- 
quire a  plaintiff  to  accept  seryice  of  an 
undertaking  given  on  an  appeal  to  the 
court  of  appeals,  where  the  time  to  arp- 
peal  from  a  Judgment  in  his  faror  has 


not  expired  hy  reaeon  of  his  failure  to 
serve  a  copy  of  Judgment  and  notice  of 
entry:  Ollpin  v.  Savage,  138  App.  Dir. 
416;   124  N.  T.  Supp.  875. 


§  1328.    Id.;  on  judgment,  etc.,  for  delivery  of  property. 

b.  Mandamus. — The  provisions  of  f  I  mandaimus:   People  ex  rel.  K.,  A.  G.  ft 
1328  have  no  application  to  a  writ  of  I  L.  C.  R.  R.  Co.  v.  Powers,  73  Misc.  269. 

§  1331.    Id.;  on  judgment,  etc.,  for  the  possession  of  real  property. 


c.  Foreclosure. — An  owner  of  leased 
lands  not  in  possession,  nor  liable  for 
a  deficiency  on  foreclosure  of  a  mort- 
gage thereon,  should  not  be  required  to 


give  an  undertaking  pursuant  to  i 
1331:  Midwood  Park  Go.  v.  Baker,  142 
App.  Div.  495;  127  N.  Y.  Supp.  48. 


§  1334.    Undertakings  may  be  in  one  instrument;  form  and  service 
thereof. 


d.  Ineffectoal. — ^Where  two  under- 
takings are  contained  in  the  same  in- 
strument under  the  provisions  of  9 
1334,    a   failure    to    comply    with    the 


statute  renders  the  undertaking  in«£tec- 
tual:  People  ex  rel.  L.,  A.  O.  ft  L.  C.  R. 
R.  Go.  V.  Powers,  73  Misc.  269. 


§  1335.    Exceptions  to  sureties;  justification. 


e.  UndertakJng. — Failure  of  sureties 
on  an  undertaking  on  appeal  to  Justify, 
when  their  sufficiency  has  been  excepted 
to,  discharges  them;  but  no  authority  is 


given  the  court  to  vacate  the  undertaking; 
its  validity  must  be  determined  In  an  ac- 
tion brought  thereon:  Riddle  v.  MacFftd- 
den,  60  Misc.  569;  112  N.  T.  Supp.  498. 


§  1336.    Appeal  from  final  judgment  rendered  after  affirmance  of 
Interlocutory  judgment  or  denial  of  motion  for  new  trial. 


f.  Demurrer. — ^Where  the  appellate 
division  has  affirmed  a  Judgment  sus- 
taining a  demurrer  to  a  complaint  upon 
the  ground  that  the  complaint  does  not 
etate  *factfl  constituting  a  cause  of  ac- 
tion, an  appeal  may  be  taken  direct  to 
the  court  of  appeals  from  the  judgment 
of  the  special  term  entered  on  the  af- 
firmance by  the  appellate  division: 
Geneva-Seneca  El.  €o.  v.  E.  Power  & 
Constr.  Co.,  137  App.  Div.  481;  122  N. 
Y.  Supp.  724. 

g.  New  trial. — Under  the  provision 
of  §  1336,  which  authorizes  an  appeal 
from  a  final  judgment  rendered  by  the 
trial  court  directly  to  the  court  of  appeals, 
in  case  a  new  trial  has  been  refused  by 
the  appellate  division,  such  an  appeal  lies 
when  tiiat  court  reverses  an  order  of  the 
trial  court  granting  a  new  trial;  the  re- 
versal of  such  an  order  is  a  refusal  of  a 
new  trial  within  the  meaning  of  the  sec- 
tion: Girling  V.  City  of  New  York,  197 
N.  Y.  302. 


h.  There  is  no  authority  to  appeal  to 
the  court  of  appeals  direct  from  a  final 
judgment  rendered  in  a  civil  action  in 
a  court  of  original  jurisdiction  except  as 
conferred  by  section  1336;  that  section, 
so  far  as  it  relates  to  such  appeals  after 
affirmance  of  an  Interlocutory  judgment, 
authorizes  appeals  only  from  final  judg- 
ments rendered  on  affirmance  of  an  inter- 
locutory judgment,  and  reversals  are 
necessarily  excluded:  Will  v.  Barnwell, 
197  N.  Y.  298. 

i.  An  appeal  In  form  as  from  an 
interlocutory  judgment  entered  in  the 
trial  court  does  not  bring  up  for  review 
an  affirmance  of  such  judgment  by  the 
appellate  division;  and  if  such  review  Ui 
desired  notice  thereof  should  be  given  in 
the  notice  of  appeal,  and  the  judgment  of 
the  appellate  division  should  be  returned 
with  the  record  so  that  it  can  be  reviewed: 
Waldo  V.  Schmidt.  198  N.  Y.  193. 
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[§§  1837,  1388 


!  1337.   What  questions  are  brought  up  for  review. 


a.  Srror. — Unless  an  error  upon  a 
trial  Is  so  substantial  as  to  raise  a  pre- 
sumption of  prejudioe,  it  does  not  require 
a  new  trial  and  should  be  disregarded: 
Post  Y.  Brooklyn  Heights  R.  R.  Co.,  195 
N.  T.  62;  aTg  122  App.  DIt.  914. 

b.  Exceptions. — ^Where  the  defendant 
does  not  move  for  a  new  trial,  but  ap- 
peals from  the  judgment  rendered  upon 
a  verdict,  both  the  appellate  division 
and  the  court  of  appeals  are  limited  to 
an  examination  of  errors  of  law  raised 
and  pointed  out  by  exceptions  taken  by 
the  defendant  during  the  trial:  Porges 
v.  U.  S.  Mortgage  ft  Trust  Ck>.,  203  N. 
Y.  181. 

c.  Laches — ^Where  the  statute  of  lim- 
itations has  not  barred  an  action,  mere 
delay  in  bringing  it  should  not  bar  it, 
unless  unreasonable;  and  where  the 
trial  court  refuses  to  find  unreasonable 


delay,  the  court  of  appeals  will  not  re- 
verse its  determination  in  that  respect: 
Treadwell  t.  Clark,  190  N.  T.  61;  affg 
114  App.  Div.  493;   100  N.  T.  Supp.  1. 

d.  Party* — An  order  bringing  in  an 
additional  party  defendant  is  within  the 
sound  discretion  of  the  court  and  is  not 
reviewable  in  the  court  of  appeals:  Qit- 
tleman  t.  Feltmen,  191  N.  T.  205;  aft'g 
122  App.  DlY.  885;  106  N.  T.  Supp. 
889. 

e.  Question. — A  contention  that 
plaintiff  was  not  a  passenger  will  not  be 
considered  on  appeal,  where  it  was  as- 
sumed by  the  parries  and  the  trial  court 
that  the  fact  that  he  was  a  passenger 
was  admitted  or  at  least  not  contro- 
verted: Kramer  y.  Brooklyn  Heights  R. 
R.  Co.,  190  N.  Y.  810;  rey'g  114  App. 
DiT.  804;  100  N.  Y.  Supp.  276. 


§  1338.    Wiien  reversal  presumed  not  to  be  on  a  question  of  fact. 

Upon  an  appeal  to  the  court  of  appeals  fpom  a  judgment,  reversing  a 
judgment  entered-  upon  the  report  of  a  referee,  upon  the  verdict  of  a  jury 
or  a  decision,  or  a  determination  in  the  trial  court;  or  from  an  order  grant- 
ing a  new  trial,  upon  «uch  a  reversal;  it  must  be  conclusively  presumed 
that  the  judgment  was  not  reversed,  or  the  new  trial  granted,  upon  a  ques- 
tion of  fact,  uniesB  the  particular  question  or  questions  of  fact  upon  which 
the  revereal  was  made  or  the  niew  triial  was  granted  are  specified  and 
referred  to  by  number  or  other  adiequate  designation  in  the  body  of  the 
judgment  or  order  appealed  from. 

Amended  by  chap.  361  of  1912.     (In  effect  Sept.  1,  1912.) 

Note. — ^The  amendment  by  cbap.  368  of  1912  rendere  ooncluslye  the  presump- 
tion thait  the  reversal  of  a  Judgment  was  not  upon  a  question  of  fact,  unless 
the  particular  Question  is  specifically  numbered  or  designated. 


f.  Facts* — ^The  Jurisdiction  of  the 
court  of  appeals  is  not  controlled  by  the 
certificate  of  the  appellate  divisioa  that 
they  reversed  on  the  facts,  unless  the 
STidence  shows  that  there  actually  was 
a  question  of  fact,  which  arises  di- 
rectly when  there  is  a  conflict  in  the 
cTidence  and  indiorectly  when  there  is 
no  conflict,  but  diyerse  inferences  may 
be  drawn  from  the  undisputed  facts: 
Rirsch  y.  Jones,  191  N.  T.  196. 

g.  Facts. — On  reversal  of  a  Judgment 
In  an  equity  action,  the  order  of  the 
appellate  division  stated  that  one  of  the 
loatices  sitting  in  the  cause  concurred  on 
the  ground  that  the  judgment  was  against 
the  weight  of  evidence;  held,  that  as  the 
other  Justices  did  not  place  their  deter- 
BDination  upon  that  ground,  this  court  is 
bound  to  presume,  under  the  provisions  of 
f  1338,  that  the  Judgment  was  not  re- 
Tcrsed  upon  a  question  of  fact,  and  the 


effect  of  such  reversal  is  to  leave  the 
findings  of  fact  by  the  trial  court  in  full 
fbrce:  Lenox  v.  Lenox,  195  N.  T.  359; 
rev'g  126  App.  Div.  105;  110  N.  T.  Supp. 
282. 

h.  Groonds  of  reversal. — Where,  on 
an  appeal  from  an  order  reversing  a  Judg- 
ment granted  at  special  term  in  an  equity 
action,  the  order  of  reversal  is  silent  as 
to  the  grounds  on  which  it  is  based,  the 
facts  must  be  taken  as  found,  and  the 
case  examined  upon  the  assumption  that 
the  appellate  division  predicated  its  re- 
versal solely  upon  questions  of  law:  Ball 
V.  Broadway  Bazaar,  194  N.  T.  429;  rev'g 
121  App.  Div.  546;  106  N.  T.  Supp.  249. 

i.  Orders  reversal. — ^Rules  as  to  ap* 
pealability  of  orders  of  reversal  made  by 
the  appellate  division:  Duryea  v.  Zim- 
merman, 123  App.  Div.  805;  108  N.  T. 
Supp.  548. 
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a.  Spedflc  performance. — When  in 
an  action  for  spedflc  performance  it 
does  not  appear  in  the  order  that  a  re- 
versal by  the  appellate  division  was 
upon   the   facts,  it  must  be   presumed 


that  the  Judgment  was  not  reversed 
upon  a  question  of  fact,  but  upon  the 
law  only:  McKinley  v.  Hessen,  202  N. 
Y.  24. 


§  1339.    Preparation  of  a  oase  for  an  appeal  from  a  judgment  ren- 
dered upon  a  verdict  subject  to  the  opinion  of  the  court. 


b.  Case. — ^Where,  after  a  verdict,  a 
motion  is  made  pursuant  to  and  upon 
the  grounds  stated  in  i  999  to  set  it 
aside,  which  motion  is  entertained 
and  subsequently  granted,  an  appeal 
to  the  court  of  appeals  from  a  judg- 
ment entered  upon  the  verdict  pursuant 
to  an  order  of  the  appellate  division  re- 
versing the  order  set^ng  aside  the  ver- 
dict, should  not  be  dismissed  for  failure 
to  prepare  and  settle  a  oase  as  required 
by  f  1339  when  a  verdict  is  rendered 
subject  to  the  opinion  of  the  appellate 
division,  but  the  appeal  may  be  heard 
upon  a  oase  prepared  and  settled  in  the 
usual  manner:  South  Bay  Company  v. 
Howey,  190  N.  T.  240;  rev'g  118  App. 
Div.  382;  98  N.  T.  Supp.  909. 


c.  Where,  after  a  verdict,  a  motion 
is  made  pursuant  to  and  upon  the  grounds 
stated  in  f  999  to  set  it  aside,  which  mo- 
Uon  is  entertained  and  subsequently 
granted,  an  appeal  to  the  court  of  appeals 
from  a  judgment  entered  upon  the  verdict 
pursuant  to  an  order  of  the  appellate 
division  reversing  the  order  setting  aside 
the  verdict,  should  not  be  dismissed  for 
failure  to  prepare  and  settle  a  case  as  re- 
quired by  i  1339,  when  a  verdict  is  ren- 
dered subject  to  the  opinion  of  the  appel- 
late division,  but  the  appeal  may  be  heard 
upon  a  case  prepared  and  settled  in  the 
usual  manner:  South  Bay  Company  v. 
Howey,  190  N.  Y.  240;  rev'g  113  App. 
Div.  382;  98  N.  T.  Supp.  909. 


§  1340.    Appeals  from  inferior  courts. 


d.  enlarge. — ^In  an  action  to  recover 
for  goods  sold  and  delivered,  instructions 
of  the  trial  judge,  given  by  mistake,  ap- 
propriate to  an  action  for  fraud  and  mis- 
representation, constitute  error  for  which 
a  judgment  for  the  plaintiff  should  be 
reversed,  although  no  exception  was 
taken:  Lessler  v.  Bernstein,  65  Misc.  58; 
119  N.  Y.  Supp.  197. 

e.  City  court. — No  appeal  lies  from 
an  order  of  the  city  court  of  Albany  de- 
nying a  motion  to  open  a  default: 
Galnsley  v.  Perry,  140  App.  Div.  748; 
126  N.  Y.  Supp.  163. 

f.  Denial — ^When  a  case  is  submitted 
by  the  parties  upon  the  pleadings  without 
offering  evidence,  a  denial  in  the  answer 
will  be  deemed  sufficient  on  appeal, 
though  it  Involve  a  negative  pregnant,  if 
no  objection  was  taken  to  it  on  that 
ground  by  the  court  below:  CJochran  v. 
Whitney,  65  Misc.  565;  120  N.  Y.  Supp. 
724. 

g.  Evidence. — On  the  trial  of  an  ac- 
tion for  negligence  in  response  to  the 
Question  of  the  plaintifTs  attorney  as  to 
what  he  did  with  the  summons  and  com- 
plaint when  he  received  them,  the  presi- 
dent of  defendant  answered  that  he  sent 
them  to  the  company,  because  he  was  in- 
sured for  that;  held,  the  evidence  was 
prejudicial,  and  judgment  for  plainflff  re- 
versed: Chernick  v.  Independent  Amer- 
ican I.  C.  Co.,  66  Misc.  177;  121  N.  Y. 
Supp.  352. 

h«  Exceptions. — ^No  exceptions  are 
necessary  to  give  the  appellate  division 
jurisdiction  to  review  errors  of  law  com- 


mitted upon  the  trial  of  an  action  in  the 
municipal  court:  Engler  v.  Richardson, 
138  App.  Div.  419;  117  N.  Y.  Supp.  663. 
i.  Former  action. — ^An  appeal  does 
not  lie  from  a  judgment  of  the  Municipal 
court  of  the  city  of  New  York  taken  by 
default;  where  a  defendant  in  said 
court  allows  an  inquest  to  be  taken 
because  of  the  denial  of  a  motion  to 
stay  proceedings  on  the  ground  that  the 
plaintiff  has  failed  to  pay  the  costs  on 
the  dismissal  of  a  former  action  for  the 
same  cause,  the  default  will  not  be 
opened;  the  said  court  has  no  power  to 
stay  the  proceedings  in  an  action 
because  of  a  failure  to  pay  costs 
awarded  on  the  dismissal  of  a  former 
action  for  the  same  cause:  Qoldman  v. 
Brookljrn  Heights  Railroad  Co.,  129 
App.  Div.  657;  114  N.  Y.  Supp.  182. 

j.  Frivolous. — ^To  consider  on  a 
motion  for  a  judgment  upon  an  answer 
as  frivolous,  an  affidavit  offered  on  be- 
half of  the  plaintiff  Is  error  for  which 
a  judgment  thereon  should  be  reversed: 
Northern  Bank  v.  Becker,  65  Misc.  579; 
120  N.  Y.  Supp.  880. 

k.  Judgment. — A  complaint  to  set 
aside  n  judgment  of  the  munidpcd  court 
of  the  dty  of  New  York  which  does  not 
show  that  the  defendant  by  fraud  or 
otherwise  Induced  the  justice  to  enter 
judgment  does  not  state  a  cause  of  ac- 
tion, for  the  plaintiff  had  adequate 
remedy  by  appeal:  Barron  v.  Feist,  128 
App.  Div.  687;  107  N.  Y.  Supp.  494. 
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a.  No  exceptfons. — ^A  Judgment  ren- 
dered after  a  trial  by  the  court  with- 
out a  jury  should  not  be  reversed 
because  it  rests  in  part  upon  hearsay 
testimony,  where  no  objection  was  made 
to  its  reception  and  no  motion  was  made 
to  strike  It  out,  nor  because  incompetent 
testimony  was  admitted  oyer  defend- 
ant's objection  where  no  exception  to 
Its  admission  was  taken:  McCormack  v. 
O'Connor,  62  Misc.  297;  114  N.  Y.  Supp. 
1030. 

b.  Substituted  service. — ^No  separate 
appeal  lies  from  an  order  of  the  muni- 
cipal court  of  the  city  of  New  York, 
authorizing  substituted  service  of  sum- 
mons, but  an  appeal  from  the  Judgment 
brings  up  for  review  the  validity  of  such 
an  order;  the  determination  of  the 
Judge  that  the  evidence  is  sufficient  to 
warrant  such  an  order  is  controlling  on 
appeal:  Bank  of  Long  Island  v.  Gregory, 


132  App.  Div.  93;  116  N.  Y.  Supp.  309. 

c.  The  appellate  courts  will  not  re- 
view the  imposition  of  costs,  on  appeal 
from  an  order,  where  the  order  itself  is 
sustained:  Krauss  Bnglneerlng  Co.  v. 
McKinnon,  66  Hisc.  181;  121  N.  Y. 
Supp.  396. 

d.  An  order  setting  aside  a  verdict 
and  granting  a  new  trial  in  an  action  in 
the  municipal  court  of  the  city  of  New 
York,  when  it  has  been  reversed  upon 
an  appeal  to  the  appellate  term,  is  a 
nullity,  and  cannot  be  resettled  so  as  to 
remove  the  defect  which  led  to  its  re- 
versal: Murphy  v.  Joline,  63  Misc.  266; 
116  N.  Y.  Supp.  716. 

e.  No'  appeal  lies  from  an  order  of 
the  mujiiclpal  court  of  the  city  of  New 
York  dismissing  a  complaint,  the 
remedy  is  by  appeal  from  the  Judgment 
entered  upon  the  order:  Grand  Union 
Co.  V.  Bayer,  66  Misc.  606. 


§  1344.    Appeal,  where  and  how  heard. 


f.  Amendment. — Although  a  notice 
of  appeal  from  a  final  order  in  summary 
proceedings  states  that  the  landlord  ap- 
peals "from  the  Judgment,"  it  suffici- 
ently apprises  the  tenant  that  the  ap- 
peal is  from  the  final  order;  and  the 
notice  of  appeal  may  be  amended  by 
substituting  "  final  order  "  for  "  Judg- 
ment:" Seymour  v.  Hughes,  66  Misc. 
248;   106  N.  Y.  Supp.  249. 

g.  Appellate  term. — ^An  appeal  from 
the  appellate  term  to  the  appellate  divi- 
sion of  the  supreme  court,  is  not  from 
the  Judgment  of  the  trial  court  appealed 
from  but  from  the  determination  of  the 
appellate  term:  Webster  v.  Abbott,  69 
Misc.  309;  126  N.  Y.  Supp.  636. 

h.  Charge. — A  Judgment  will  be  re- 
versed for  error  in  the  charge  of  the 
trial  Judge,  unless  the  respondent  shows 
affirmatively  that  the  error  could  not 
possibly  have  influenced  the  verdict: 
LACk  V.  Weber,  61  Misc.  91;  113  N.  Y. 
Supp.  102. 

i.  Default. — ^An  appeal  by  defendant 
from  an  order  denying  a  motion  to 
modify  a  Judgment  against  him  in  the 
municipal  court  of  the  dty  of  New  York 
cannot  be  entertained  where  the  Judg- 
ment was  taken  upon  his  default  and 
his  motion  to  open  the  default  was  de- 
nied and  no  appeal  was  taken:  Seymour 
V.  Felgl,  66  Misc.  439;  107  N.  Y.  Supp. 
94. 

j.  Evidence. — In  an  action  for  per- 
sonal injuries  where  the  plaintifT's  case 
is  supported  only  by  his  own  uncorrobo- 
rated testimony  and  four  disinterested 
witnesses  show  his  contributory  negli- 
gence, a  Judgment  in  his  favor  should 
be  reversed:  Shatzman  v.  New  York 
City  R.  Co.,  66  Misc.  300;  106  N.  Y. 
Supp.  116. 


k.  Judgment  absolute. — ^No  appeal  to 
the  appellate  division  lies  from  an  order 
of  the  appellate  term  reversing  a  Judg- 
ment o(f  the  city  court  of  New  York  and 
granting  a  new  trial  unless,  in  addition 
to  an  allowance  of  the  appeal  by  the 
appellate  term,  the  appellant  files  a 
stipulation  that,  if  the  order  be  affirmed. 
Judgment  absolute  may  be  taken 
against  him:  Lordl  v.  People's  Surety 
Co.,  143  App.  Div.  477;  128  N.  Y.  Supp. 
481. 

1.  Municipal  court. —  Where,  after 
the  defendant  has  appealed  from  a  Judg- 
ment of  the  municipal  court  of  the  city 
of  New  York,  it  is  modified  on  plain- 
tiff's motion  to  correct  an  error  and  in- 
creased by  the  amount  of  twenty  dollars, 
and  the  defendant  appeals  from  the  or- 
der modifying  the  Judgment  but  does 
not  bring  another  appeal  from  the  Judg- 
ment, the  order  modifying  the  Judg- 
ment, being  within  the  power  of  the 
court  and  Justified  by  the  facts,  will  be 
affirmed  and  the  appeal  from  the  Judg- 
ment before  it  was  modified  will  be  dis- 
missed: Frankland  v  Sohoenfeld,  66 
Misc.  647;  106  N.  Y.  Supp.  1101. 

m.  Personal  Judgment. — In  an  action 
in  the  municipal  oourt  of  the  city  of 
New  York  for  the  enforcement  of  a  me- 
chanic's lien,  where  the  complaint  prays 
for  no  personal  Judgment,  a  Judgment, 
establishing  the  validity  of  the  lien 
against  certain  defendants,  not  person- 
ally liable,  for  the  amount  of  plaintiff's 
claim,  will  be  modified  on  appeal  by 
striking  out  that  part  providing  for  per- 
sonal Judgment:  Daxe  v.  Hajek,  66  Misc. 
673;  107  N.  Y.  Supp.  601. 

n.  Returns. — It  Is  the  duty  of  coun- 
sel in  appeals  from  the  municipal  court 
of  the  city  of  New  York  to  see  that  the 
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returns  filed  are  complete  when  they 
rre  brought  on  for  argument;  and,  al- 
though the  appellate  term  has  hitherto 
returned  records  which  were  imperfect 
or  Incomplete  to  the  files  of  the  lower 
court  for  correction,  from  a  desire  to 
save  the  rights  of  innocent  parties,  the 
rapidly  accumulating  business  of  the 
appellate  court  will  render  it  necessary 

§  1346.    Appeal  from  judgment. 

b.  Acconnting. — An  interlocutory  de- 
cree made  by  the  special  term  on  a 
partnership  accounting  is  binding  upon 
the  referee  and,  when  afllrmed  by  the 
appellate  division,  will  be  followed  by 
that  court  on  a  subsequent  appeal  from 
the  final  judgment  entered  on  the  report 
of  the  referee:  Kirkwood  t.  Smith,  1. 
App.  Dlv.  758;   117  N.  Y.  Supp.  686. 

c.  Amendment — Although  the  appel- 
late division  has  reversed  a  judgment  on 
the  ground  that  the  complaint  did  not 
state  a  cause  of  action  by  reason  of  the 
failure  to  plead  a  foreign  law,  and  has 
also  reversed  an  order  allowing  an 
amendment  of  the  complaint  at  the  close 
of  the  trial  after  verdict  rendered,  the 
special  term  nevertheless  has  discretion- 
ary power  to  allow  such  amendment  on 
terms;  where  an  order  imposing  terms 
is  merely  modified  and  afllrmed,  no  costs 
will  be  granted  on  an  appeal  from  the 
entire  order:  Audley  v.  Townsend,  131 
App.  Div.  79;  116  N.  T.  Supp.  145. 

d.  Where  a  complaint  to  recover 
money  loaned  contained  two  counts,  one 
for  the  recovery  of  the  money  and  the 
other  on  an  account  stated,  an  amend- 
ment of  the  first  so  as  to  make  it  simi- 
lar to  the  second  Is  not  ground  for 
reversal,  even  though  the  first  count 
originally  failed  to  state  a  cause  of 
action,  for  the  plaintiff  had  a  right  to 
proceed  on  the  second  count  irrespective 
of  the  amendment:  Reusens  v.  Arken- 
burgh,  135  App.  Dlv.  75;  119  N.  Y. 
Supp.  821. 

e.  Architect. — ^When  in  an  action  by 
an  architect  to  recover  under  a  contract 
for  a  percentage  on  the  cost  of  a  build- 
ing the  plaintiff  on  opposing  a  motion 
for  a  nonsuit  claims  no  right  to  go  to 
the  jury  on  his  right,  the  question  will 
not  be  reviewed  on  appeal:  Israels  v. 
Maodonald,  123  App.  Div.  63;  107  N. 
Y.  Supp.  826. 

f.  Attorney's  fee — ^Where  the  parties 
to  an  action  to  recover  money  loaned 
settled  the  case  without  consideration,  a 
defendant  who  has  not  appealed  from  an 
order  granting  the  plaintiff's  attorney 
leave  to  continue  the  action  for  the  pur- 
pose of  determining  his  right  to  a  con- 
tingent fee,  and  who  has  not  contested 
the  attorney's  right  at  trial,  cannot 
raise  the  question  on  appeal;  such  ac- 
tion is  not  to  enforce  the  lien,  but  to 


for  such  forbearance  to  cease:  Anglo* 
American  Authors  Assn.  v.  Slutsky,  61 
Misc.  222;  113  N.  Y.  Supp.  763. 

a.  Where  an  appeal  is  taken  solely 
from  an  order  denying  defendant's 
motion  for  a  new  trial,  the  appellatt 
court  can  only  consider  the  weight  of 
evidence:  Orefice  v.  Savarese,  61  Mlac 
88;  113  N.  Y.  Supp.  175. 


determine  the  amount  due  under  the 
agreement  for  a  contingent  fee:  Bloeh 
V.  Bloch,  131  App.  DiT.  869;  116  N.  Y. 
Supp.  389. 

g.  Best  evidence. — ^Where  plaintiff 
suing  to  recover  for  work,  labor  and 
services  when  asked  his  bualneBS  testi- 
fied that  he  was  a  licensed  master 
plumber,  it  is  not  reveraible  error  to 
refuse  to  strike  out  the  answer  on  an 
objection  that  It  was  not  the  best  evi- 
dence: Hogan  V.  Rosenthal,  127  App. 
Div.  812;  111  N.  Y.  Supp.  676. 

h.  Capacity  to  sue. — A  contention 
that  a  plaintiff  had  no  legal  capacity  to 
sue,  as  a  matter  of  law,  although  not 
specifically  raised  at  trial,  is  brought 
before  the  appellate  court  by  an  ex- 
ception to  the  denial  of  a  motion  to  dis- 
miss the  complaint  upon  the  ground 
that  the  plaintiff  did  not  make  out  a 
cause  of  action:  Messer  Co.  ▼.  Roth- 
stein,  129  App.  Div.  216;  113  N.  Y. 
Supp.  772. 

i.  Charge. — ^Bxceptions  taken  sever- 
ally, each  to  a  specific  charge,  where 
there  is  no  doubt  as  to  what  is  the  sub- 
ject of  each  exception,  are  before  the 
court  on  appeal:  Tucker  v.  Dudley,  127 
App.  Dlv.  403;  111  N.  Y.  Supp.  700. 

j.  When  there  is  no  exception  to  the 
refusal  of  the  court  to  charge  in  the 
language  of  a  request,  and  the  charge 
as  made  in  effect  charges  all  that  has 
been  requested  and  presents  no  reversi- 
ble error,  an  exception  thereto  is  of  no 
aviall  upon  appeal:  L/llley  v.  Uvalde 
Asphalt  Paving  Co.,  127  App.  Dlv.  310; 
111  N.  Y,  Supp.  539. 

k.  When  a  defendant  has  taken  ex- 
ception to  a  charge,  and  after  argru- 
ment  the  court  reiterates  the  rule,  an 
error  in  the  second  ruling  is  available 
on  appeal,  although  there  was  no  ex- 
press exception  thereto:  Dubnow  v.  New 
York  City  Railway  Co.,  122  App.  Dlv. 
723;   107  N.  Y.  Supp.  729. 

I.  When  the  charge  of  a  trial 
court  is  so  inconsistent  or  contradic- 
tory, upon  a  material  proposition  that 
it  is  impossible  to  reconcile  the  different 
versions,  an  appellant  should  be  en- 
titled '  to  rely  upon  the  instruction 
most  favorable  to  his  appeal;  slight  In- 
consistencies in  a  charge  may  be  dis- 
regarded when  the  substance  is  rlsht, 
and  when  it  is  apparent  from  reading 
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the  cliarge  as  a  whole  that  the  Jury 
eovld  not  have  been  misled,  the  Judg- 
ment should  not  be  reyersed:  Johnson 
T.  Blaney,  198  N.  T.  812;  rey'g  182 
App.  DlY.  925. 

a.  Church. — ^The  act  of  the  Preeby- 
tery  of  N,  Y.  In  destroying  a  Presbyte- 
rian church  when  affirmed  by  the  appel- 
late tribunal  of  that  church  will  be  ac- 
cepted by  the  courts  as  conclusdye;  but 
a  petition  by  such  church  for  permission 
to  sell  its  lands  will  not  be  granted 
where  Its  control  is  claimed  by  the 
Presbyterian  denomination  and  actions 
are  pending:  Matter  of  Westminster 
Church,  137  App.  Div.  301. 

b.  Commissions. — ^Where  on  appeal 
from  a  Judgment  of  foreclosure  it  ap- 
pears that  the  plaintiff  took  an  uncon- 
scionable advantage  by  declaring  the 
mortgage  due  because  of  the  defendant's 
failure  to  pay  taxes  as  covenanted,  on 
the  very  day  they  became  due,  a  court 
of  equity  will  reverse  the  decree  and 
grant  a  new  trial,  although  the  answer 
did  not  ask  for  affirmative  relief  from 
the  default,  but  merely  demanded  a  die- 
missal  of  the  complaint:  Germanla  Life 
Insurance  Co.  v.  Potter,  124  App.  Div. 
814;  109  N.  T.  Supp.  535. 

c.  Complaint. — ^Where  a  complaint  is 
dismissed  at  the  close  of  the  plaintiff's 
ease  he  is  entitled  on  appeal  to  the  most 
favorable  inference  reasonable  deducible 
which  must  be  assumed  to  be  true: 
Flanagan  v.  Carlln  Construction  Co., 
134  App.  Div.  236;  118  N.  Y.  Supp. 
953. 

d.  Where  a  complaint  is  dismissed  at 
the  close  of  the  plaintiff's  case,  he  is  en- 
titled to  the  most  favorable  inference 
that  can  be  drawn  from  the  evidence: 
Gross  V.  Foster,  134  App.  Div.  243;  118 
N.  Y.  Supp.   889. 

e.  Contempt. — An  order  modifying 
an  injunction  adjudging  a  defendant  in 
contempt  is  appealable  whether  inter- 
locutory or  not:  Saal  v.  South  Brooklyn 
Railway  Co.,  122  App.  Div.  364;  106 
N.  Y.  Supp.  996. 

f.  Costs. — ^Where  plaintiff's  attorney 
on  his  own  motion  has  been  allowed  to 
withdraw  a  Juror  and  the  complaint  has 
been  dismissed  because  of  a  failure  to 
pay  the  costs  imposed  as  a  condition, 
the  court  wil]  not  entertain  an  appeal 
from  the  Judgment  dismissing  the  com- 
plaint based  on  alleged  errors  in  ex- 
cluding evidence:  Molloy  v.  Metropoli- 
tan Street  Railway  Co.,  127  App.  Div. 
205;   110  N.  Y.  Supp.  978. 

g.  Where  a  verdict  for  a  plaintiff  is 
set  aside  on  the  condition  that  the  de- 
fendant pay  the  costs,  and  the  latter 
does  not  avail  itself  of  that  order  or 
appeal  therefrom,  but  appeals  solely 
from  the  Judgment,  the  appellate  di- 
vision cannot  pass  upon  the  weight  of 
evidence  but  is  confined  to  a  review  of 


the  ezceptions:  Thornton  v.  Intemrbmn 
Street  Railway  Co.,  128  App.  Div.  872; 
113  N.  Y.  Supp.  127. 

h.  County  court. — ^There  is  no  appeal 
to  the  appellate  division  from  an  inter- 
locutory Judgment  of  the  county  court; 
the  proper  practice  is  either  to  appeal 
from  the  final  Judgment  of  said  court,  or 
move  in  the  appellate  division  pursuant 
to  {  1001,  in  which  latter  case  only 
questions  of  law  arising  on  rulings 
duly  excepted  to  are  presented  for  re- 
view: Fox  V.  Fox,  128  App.  Div.  876; 
113  N.  Y.  Supp.  121. 

i.  Cross  appeal. — The  appellate  di- 
vision will  not  entertain  an  appeal  where 
it  appears  that  the  parties  agreed  that 
the  plaintiff's  appeal  should  be  heard 
first,  and  the  defendant's  appeal  be  sub- 
sequently brought  before  the  court  on 
the  happening  of  a  certain  event: 
Hawk-es  v.  Warren,  133  App.  Div.  863; 
117  N.  Y.  Supp.  1097. 

i.  Damages. —  Although  there  Is  no 
objection  and  exception  to  the  admission 
of  evidence  of  damages  subsequent  to 
the  action,  nor  objections  and  exceptions 
to  a  charge  relating  thereto,  the  error 
is  raised  by  the  denial  of  a  motion  for 
a  new  trial:  Salmon  v.  Blaster  Manu- 
facturing Co.,  123  App.  Div.  171;  108 
N.  Y.  Supp.  448. 

k.  The  appellate  division  in  the  ab- 
sence of  a  finding  by  the  court  of  claims 
as  to  the  amount  of  damage  is  without 
Jurisdiction  to  make  a  new  finding  as 
to  damage  in  accordance  with  the  evi- 
dence, and  can  only  grant  a  new  trial 
when  the  award  is  insufficient,  and  has 
only  the  same  power  to  affirm,  reverse 
or  modify  a  Judgment  of  the  court  of 
claims  that  It  has  m  respect  to  Judg- 
ments of  the  supreme  court:  Crowley 
V.  State.  112  App.  Div.  872;  98  N.  Y. 
Supp.  1094. 

1.  Where  a  Jury  disregards  the  in- 
struction of  a  Judge  with  regard  to  the 
assessment  of  damages,  and  fails  to 
make  instructed  deductions,  the  verdict 
will  be  set  aside  and  a  new  trial  granted: 
Isaacs  V.  Terry  &  Tench  Co.,  132  App. 
Div.  657;  117  N.  Y.  Supp.  369. 

m.  Decision. — An  appeal  does  not  lie 
from  a  decision  of  the  court,  but  only 
from  the  Judgment  entered  thereon: 
Mann  v.  Press  Publishing  Co.,  133  App. 
Div.  29;    117  N.  Y.  Supp.  779. 

n.  No  appeal  lies  from  the  "  de- 
cision"  of  a  court;  the  appeal  must  be 
from  a  Judgment  or  order:  Tlsdale  v. 
Moore,  146  App.  Div.  561. 

o.  Default. — ^Where,  defendant  after 
denial  of  a  motion  to  postpone  trial  de- 
faulted, and  moved  to  open  the  default, 
which  was  denied,  but  allowed  the  time 
to  pass  during  which  to  appeal  from  such 
denial,  under  the  belief  that  he  could  ap- 
peal from  the  order  denying  the  post- 
ponement of  the  trial,  the  appeal  from 
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the  order  denying  the  postponement  will 
not  be  dismissed;  on  denial  of  a  motion  to 
postpone  trial,  the  aggrieved  party  should 
either  proceed  and  appeal  from  the  Judg- 
ment, or  suffer  default  and  move  to  open 
an  Appeal  therefrom:  Harde  v.  Purdy, 
62  Misc.  232;  114  N.  T.  Supp.  814. 

a.  Defense. — In  an  action  for  breach 
of  a  contract  by  a  common  oaririer  to 
transport  goods  a  defense  is  not  ayall- 
able  that  plaintiff  failed  to  present  his 
claim  in  writing  within  thirty  days  un- 
less the  same  Is  pleaded  and  Is  not 
available  on  appeal  If  not  embodied  in 
the  motion  for  a  nonsuit:  Richardson  ▼. 
New  York  Central  &  H.  R.  R.  R.  Co., 
122  App.  Div.  120;  106  N.  T.  Supp. 
702. 

b.  Demmrer. — ^Where  the  appellate 
division  has  sustained  a  demurrer  to  a 
complaint  upon  the  ground  that  It  does 
not  state  a  cause  of  action,  a  Judgment 
sustaining  a  demurrer  to  the  answer 
will  be  reversed:  Hawes  t.  Dunlop,  136 
App.  Div.  631. 

c.  A  former  decision  of  the  appel- 
late Division  overruling  a  demurrer 
and  sustaining  the  complaint  upon  the 
ground  that  it  states  a  cause  of  action 
determines  the  law  of  the  case  on  a  sec- 
ond appeal  to  said  court,  ajid  the  plain- 
tiff, having  proved  the  allegations  of 
the  complaint.  Is  entitled  to  appropriate 
relief:  Newton  v.  Hunt,  134  App.  Div. 
325;  119  N.  Y.  Supp.  3;  afl'il  201  N.  Y. 
599. 

d.  Direct  Judgment. —  When  in  an 
action  by  an  insured  to  rescind  a  policy 
of  life  insurance,  upon  the  ground  that 
it  was  procured  by  fraud,  the  trial  court 
has  Rpeciflcally  found  the  amount  of 
premiums  paid  by  the  plaintiff  with  in- 
terest, but  has  erroneously  offset  the 
alleged  benefit  received,  the  appellate 
division  on  correcting  the  error  may  di- 
rect judgment  without  a  new  trial: 
Moore  v.  Mutual  Reserve  Fund  Life 
Assn.,  121  App.  Div.  335;  106  N.  Y. 
Supp.  355. 

e.  Direction  of  verdict. —  Where,  at 
the  close  of  the  oase,  both  sides  concede 
that  there  are  no  issues  of  fact,  by 
moving  for  the  direction  of  a  verdict, 
and  the  court  dismisses  the  complaint 
on  the  merits  instead  of  directing  a 
verdict  for  defendants,  the  plaintiffs  not 
asking  to  go  to  the  jury  but  contenting 
themselves  with  an  exception  to  the  di- 
rection, no  harm  is  done  and  it  Is  not 
ground  for  reversal:  Tanenbaum  v. 
Boehm,  126  App.  Div.  731;  111  N.  Y. 
Supp.  185. 

f.  Where  neither  party  requests  that 
questions  be  submitted  to  the  Jury,  and 
both  ask  for  a  direction  of  a  verdict,  the 
right  to  go  to  the  Jury  is  waived  and  they 
consent  that  the  court  may  decide  the 
questions  of  fact;  upon  appeal  the  dis- 
puted facts  are  deemed  to  have  been  deter- 


mined in  favor  of  the  party  for  whom  the 
verdict  is  directed:  Klnner  v.  Whipple, 
128  App.  Div.  736;  113  N.  Y.  Supp.  337. 

g.  Discretion. — ^The  appellate  diYlsion 
may  review  the  discretion  of  the  county 
court  in  imposing  terms  on  the  amend- 
ment of  a  pleading:  Rosenberg  v.  Feier- 
ing,  124  App.  Div.  522;  108  N.  Y.  Supp. 
941. 

h.  Although  the  appellate  court  will 
not  ordinarily  interfere  with  the  discre- 
tion of  a  trial  Judge  in  setting  aside  a 
verdict,  yet  there  must  be  something  in 
the  record  to  Justify  the  exercise  of 
that  discretion  beyond  the  mere  fact 
that  the  trial  Judge  did  not  agree  with 
the  Jury  in  its  verdict:  Dallin  v.  Mayer, 
122  App.  Div.  676;  107  N.  Y.  Supp. 
316. 

i.  The  powers  of  review  of  the 
appellate  division  comprehend  the  right 
to  review  an  exercise  of  discretion  by  the 
inferior  courts,  and,  equally,  the  right  to 
exercise  its  own  discretion,  independently, 
when  the  facts  or  circumstances  of  the 
case  are  such  as  to  Justify  it:  Pietraroia 
V.  N.  J.  &  H.  R.  R.  &  F.  Co.,  197 
N.  Y.  434. 

j.  Dismissal. — On  appeal  from  a  dis- 
missal of  the  oomplaint  at  the  close  of 
the  plaintiff's  case,  the  latter  is  entitled 
to  the  most  favorable  interpretation  of 
the  evidence:  Constantlne  Manufactur- 
ing Co.  V.  Reynolds,  123  App.  Div.  555; 
108  N.  Y.  Supp.  36. 

k  Upon  the  reversal  of  an  order 
denjing  a  motion  to  vacate  a  Judgment 
of  dismissal,  a  Judgment  should  be  en- 
tered dismissing  the  appeal:  Van  Nos- 
trand  v.  Van  Nostrand,  126  App.  Div. 
926;  110  N.  Y.  Supp.  665. 

I.  Where  the  complaint  Is  dismissed 
at  the  close  of  the  plaintiff's  case,  every 
fact  and  every  influence  must  be  viewed 
in  the  light  most  favorable  to  him: 
Dougherty  v.  Weeks  &  Son,  126  App. 
Div.  786;   111  N.  Y.  Supp.  218. 

m.  Where  a  complaint  is  dismissed  at 
trial  before  evidence  taken  it  is  the 
same  as  sustaining  a  demurer  on  the 
grounds  of  insufficiency,  and  the  dis- 
missal is  error  if  the  plaintiff  is  en* 
titled  to  any  recovery  upon  the  facts 
alleged:  Glyn  v.  Title  Guarantee  ft 
Trust  Co.,  132  App.  Div.  859;  117  N.  Y 
Supp.  424. 

n.  A  defendant  in  equity  who  moved 
for  the  dismissal  of  the  complaint  on 
the  ground  of  failure  to  prove  the  right 
to  the  relief  demanded,  cannot  sustain 
an  appeal  on  the  ground  that  the  cour« 
having  granted  the  motion  after  reserv- 
ing decision,  did  not  dlBmlBS  upon  t 
merits:  Huking  v.  Whigam,  136  App. 
Div.  675;  121  N.  Y.  Supp.  424. 

o.  Divorce. — ^Where  a  wife  appeals 
from  a  Judgment  of  divorce,  her  motion 
for  alimony  and  counsel  fees  pending 
the  appeal  will  not  be  granted  unless  it 
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is  shown  that  the  appeal  has  hean  taken 
in  good  faith  and  that  there  is  reason- 
able ground  to  belleye  It  will  be  8acces»- 
ful;  the  motion  should  be  made  on  a 
case,  and  an  affldaylt  that  appellant  is 
Informed  by  her  attorney  that  her  de- 
fense was  established  is  insnfflcient  to 
Justify  the  order:  Qreenberg  t.  Green- 
berg,  134  App.  Div.  419;  119  N.  T. 
Supp.  227. 

a.  Error. —  Where,  in  an  action  to 
recover  for  labor  and  services,  a  manifest 
error  was  made  by  twice  deducting  cer- 
tain overcharges  claimed  by  defendant  to 
have  been  made  by  plaintiff  from  the 
amount  of  plaintiff's  claim,  and  a  fair 
preponderance  of  the  credible  evidence 
would  have  sustained  findings  in  favor  of 
the  plaintiff  had  they  been  made,  a  Judg- 
ment for  defendant  will  be  reversed,  and 
a  new  trial  granted:  Vichos  v.  Guttler, 
133  App.  Div.  230;  117  N.  Y.  Supp.  366. 

b.  On  appeal  from  the  municipal 
court  the  appellate  division  will  render 
judgment  without  regard  to  technical 
errors  or  defects  not  affecting  the 
merits:  Cohen  v.  Carpenter,  128  App. 
Div.   862;    113  N.  Y.  Supp.   168. 

c  Judgment  will  not  be  reversed  for 
errors  if  the  appellate  court  finds  that 
they  had  no  injurious  effect  on  the  ap- 
pellant's case:  Wade  v.  City  of  Mount 
Vernon,  133  App.  Div.  389;  117  N.  Y. 
Supp.   356. 

d.  Brroneoos  dismissal — A  judgment 
dismissing  a  complaint  will  be  reversed 
and  a  verdict,  warranted  by  the  evidence, 
will  be  reinstated  where  the  dismissal 
was  not  made  on  the  ground  that  the  ver- 
dict was  against  the  weight  of  evidence, 
or  because  of  legal  error  committed  at 
trial,  but  merely  because  the  court  enter- 
tained an  erroneous  view  as  to  the  plain- 
tiff's legal  rights  under  the  facts  proved: 
Wyckoff,  Church  &  Partridge  v.  Riverside 
Bank,  135  App.  Div.  400;  119  N.  Y. 
Supp.  937. 

e.  Errors  of  law — When  a  defendant 
appeals  from  a  judgment  against  it, 
but  not  from  the  order  denying  its  mo- 
tion for  a  new  trial,  the  appellate  divis- 
ion is  confined  to  a  consideration  of 
errors  of  law:  Bernreither  v.  City  of 
New  York,  123  App.  Div.  291;  107  N. 
Y.   Supp.  1006. 

f.  Erroneous  theory. — ^Whlle  the  ap- 
pellate division  may  reverse  a  judgment, 
where  the  case  was  submitted  to  the 
jury  on  an  erroneous  theory,  although 
no  exceptions  were  taken  to  the  charge, 
it  will  only  do  so  where  the  erroneous 
theory  clearly  appears:  Liackawanna 
Steel  Co.  V.  Pioneer  Steamship  Co.,  148 
App.   Div.  465. 

g.  Evidence. — Evidence  in  a  suit  by 
a  woman  seventy-three  years  old  and  un- 
able to  read  or  write  to  have  a  deed,  pur- 
porting to  have  been  signed  by  making  a 
cross,  declared  a  forgery,  examined,  and 
held,  to  show  that  her  denial  of  her  signa- 


ture was  due  to  failing  memory  and  to  re- 
quire a  reversal  of  a  judgment  in  her 
favor:  Mulligan  v.  Mulligan,  133  App. 
Div.  258;  117  N.  Y.  Supp.  338. 

h.  Action  to  recover  for  injuries 
caused  by  the  bite  of  a  dog.  There  was 
evidence  that  several  dogs  rushed  out  and 
one  of  them  bit  the  plaintiff,  the  defend- 
ant contending  that  the  dog  which  did 
the  injury  was  not  owned  by  him,  and 
that  he  had  no  notice  that  his  dog  had 
vicious  tendencies;  on  all  the  evidence, 
held,  that  a  verdict  for  the  plaintiff 
should  not  be  disturbed:  King  v.  Muldoon, 
131  App.  Div.  847;  116  N.  Y.  Supp.  308. 

i.  Where  on  an  appeal  by  the  de- 
fendant from  a  verdict  for  the  plaintiff 
there  is  a  conflict  of  evidence  it  should 
be  deemed  settled  most  favorably  to  the 
plaintiff,  and  he  is  entitled  to  the  benefit 
of  any  inferences  which  may  legitimately 
be  drawn  therefrom:  Ozogar  v.  Pierce, 
Butler  &  Pierce  Manufacturing  Co.,  134 
App.  Div.  800;  119  N.  Y.  Supp.  405. 

j.  Where  all  evidence  offered  by  a 
vendee  tending  to  show  that  a  contract 
for  the  sale  of  land  was  induced  by  false 
representations  has  been  excluded,  the 
appellate  court  will  treat  the  case  as  on  a 
demurrer  to  the  complaint:  Kreshover  v. 
Berger,  135  App.  Div.  27;  119  N.  Y. 
Supp.  737. 

k.  Where  on  an  appeal  from  a  non- 
suit the  evidence  is  confiicting,  the  plain- 
tiff is  entitled  to  the  version  most  favor- 
able to  himself:  Nagle  v.  Richards,  134 
App.  Div.  25;  118  N.  Y.  Supp.  53. 

1.  The  evidence  and  exceptions  on 
the  trial  of  an  action  to  recover  on  a 
policy  of  fire  insurance  for  damage  to  a 
vessel,  examined  and  held,  not  to  warrant 
a  reversal  by  the  appellate  division  upon 
the  law:  Robinson  v.  Insurance  Co.  of 
North  America.  198  N.  Y.  23;  rev'g  129 
App.  Div.  1;  113  N.  Y.  Supp.  105. 

m.  The  plaintiff  is  entitled  to  the 
most  favorable  view  of  the  evidence  on  an 
appeal  from  a  judgment  in  favor  of  the 
defendant  entered  on  a  verdict  rendered 
by  direction  of  the  court:  Tucker  v. 
Brooklyn  Heights  Railroad  Co.,  131  App. 
Div.  97;  115  N.  Y.  Supp.  224. 

n.  Evidence  in  an  action  against  the 
vendors  of  real  property  to  recover  dam- 
ages caused  by  false  representations  as 
to  the  rent  reserved  in  an  existing  lease, 
examined,  and  held,  that  a  judgment  for 
the  plaintiff  should  be  reversed:  Ettlinger 
V.  Weil,  131  App.  Div.  784;  116  N.  Y. 
Supp.  328. 

o.  Exceptions. — The  appellate  court 
will  review  the  facts  in  a  suit  in  equity 
although  there  be  no  exceptions  to  the 
findings:  Wltte  v.  Koerner,  123  App. 
Div.  824;   108  N.  Y.  Supp.  560. 

p.  A  person  who  fails  to  take 
proper  objections  at  trial  to  the  testi- 
mony and  charge  cannot  assert  the 
objections  for  the  first  time  on  appeal; 
hearsay  evidence  which  is  received  with- 
out objection  and  more  fully  developed  on 
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croBS-examinatlon  Is  Buffldent  to  support 
a  verdict;  an  error  of  the  Jury  in  com- 
puting the  amount  due  under  a  contract, 
not  affecting  the  merits,  will  be  corrected 
on  appeal:  Fisher  y.  Wakefield  Park 
Realty  Co.,  135  App.  Dlv.  808;  120  N. 
Y.  Supp.  129. 

a.  Where  a  case  on  appeal  contains 
no  order  densring  the  defendant's 
motion  for  a  new  trial,  and  the  state- 
ment that  the  case  contains  all  the 
evidence  has  been  stricken  out  by  stipu- 
lation, the  appellate  court  will  only  ex- 
amine the  exceptions;  it  will  not  deter^ 
mine  whether  the  verdict  is  supported 
by  the  evidence  or  whether  the  damages 
are  excessive:  Raisler  v.  Benjamin,  13  b 
App.  Div.  721;  118  N.  Y.  Supp.  221. 

b.  Where  an  appeal  is  taken  from  the 
judgment  and  judgment  roll  in  a  suit 
to  set  aside  a  mortgage,  only  questions 
arising  upon  exceptions  to  the  condu* 
sions  of  law  stated  in  the  decision  are 
presented:  Black  v.  Bills,  129  App.  Div. 
140;  113  N.  Y.  Supp.  558. 

0.  Although  the  endorser  of  a  prom- 
issory not  set  up  lack  of  consideration 
and  gave  evidence  tending  to  prove  that 
defense,  he  waived  the  same  by  failing 
to  request  a  charge  on  that  issue  and  by 
falling  to  except  on  the  court's  failure 
to  submit  it  to  the  Jury:  Ulvalde 
Asphalt  Paving  Co.  v.  National  Trading 
Co.,  135  App.  Div.  391;  120  N.  Y.  Supp. 
11. 

d.  Facts. — On  appeal  from  the  de- 
cision of  the  trial  court,  controverted 
facts  and  all  facts  inferable  In  support  of 
the  Judgment  are  deemed  conclusively 
established  in  favor  of  the  party  for 
whom  the  verdict  was  directed,  provided 
there  is  evidence  to  support  the  finding: 
Sheldon  v.  George,  132  App.  Div.  470; 
116  N.  Y.  Supp.  969. 

e.  The  appellate  division  will  not  re- 
verse a  determination  of  the  trial  court  in 
a  suit  in  equity  on  the  facts  unless  the 
proof  so  clearly  preponderates  in  favor 
of  an  adverse  conclusion  that  it  can  be 
said  with  reasonable  certainty  that  the 
court  erred  in  its  conclusions:  Bascombe 
V.  Marshall,  129  App.  Div.  516;  113  N.  Y. 
Supp.  991. 

f.  Where  a  Jury  on  sufficient  evi- 
dence has  found  a  verdict  for  the  plaintiff 
based  on  a  finding  that  the  defendant 
brokers  violated  an  agreement  to  call 
upon  the  plaintiff  for  additional  margins 
before  closing  out  his  account,  the  ver- 
dict will  not  be  disturbed  upon  appeal: 
Bosoian  v.  Hubbard,  129  App.  Div.  637; 
113  N.  Y.  Supp.  1084. 

g.  By  a  decision  on  the  merits,  con- 
tested questions  of  fact  are  deemed  estab- 
lished in  favor  of  the  party  for  whom 
the  Judgment  is  given,  and  the  Judgment 
will  not  be  disturbed  on  the  facts  unless 
it  is  without  evidence  to  support  it  or  it  is 
against  the  weight  of  the  evidence:  Mer- 


nagh  T.  Nichols,  132  App.  Div.  609;  118 
N.  Y.  Supp.  59. 

h.  Where  a  case  has  been  tried  by 
the  court  without  a  jury,  the  appellate 
division  will  not  reverse  upon  the  facts 
unless  the  findings  wer»  against  the 
weight  of  evidence,  or  the  proofs  so 
clearly  preponderated  in  favor  of  a  con- 
trary result  that  it  can  be  said  with  a 
reasonable  degree  of  certainty  that  the 
trial  court  erred  in  its  conclusions:  Prime 
V.  City  of  Yonkers,  131  App.  Div.  110; 
115  N.  Y.  Supp.  305. 

i.  Findings. — ^When  In  an  action  to 
foreclose  a  mechanic's  lien  on  a  sum 
due  a  bankrupt  contractor  it  is  deter- 
mined that  the  claim  of  an  assignee  of 
the  bankrupt  is  superior  to  that  of  the 
lienor,  the  Judgment  will  not  be  re- 
versed on  an  appeal  by  the  bankrupt's 
trustee  because  of  unnecessary  findings 
as  to  the  amounts  due  from  the  bank- 
rupt to  his  assignee:  American  Radiator 
Co.  V.  City  of  New  York,  123  App.  Div. 
483;   107  N.  Y.  Supp.  1098. 

j.  Where  two  findings  are  irre- 
concilable, the  appellate  court  wUl  not 
accept  the  one  most  favorable  to  the 
appellant  where  no  evidence  sustains  it, 
and  the  appellant  admitted  in  open  court 
that  it  did  not  exist:  Stokes  v.  Stokes, 
128  App.  Div.  838;  113  N.  Y.  Supp.  142. 

k.  Where  co-defendants  present 
separate  and  distinct  proposed  findings  of 
law  and  fact  and  the  Judge,  Instead  of 
noting  on  the  margin  the  disposition 
made  of  each  proposition,  signs  the  two 
at  the  end  and  makes  no  decision,  the 
Judgment  entered  thereon  is  irregular, 
and  no  costs  on  appeal  therefrom  will  be 
awarded  either  party,  where  it  is  not 
attacked  on  the  ground  that  there  was  no 
proper  decision  to  support  it:  Bidinger  v. 
McBvoy,  134  App.  Dlv.  869;  119  N.  T. 
Supp.  327. 

1.  Where  the  referee  rendered  Judg- 
ment for  defendant,  although  plaintiffs 
were  entitled  to  recover  a  certain  sum, 
the  appellate  court  cannot  modify  the 
Judgment  without  the  consent  of  the  par- 
ties as  it  would  involve  changes  in  the 
finding  of  fact:  Baldwin  v.  Feder,  135 
App.  Div.  97;  119  N.  Y.  Supp.  1044. 

m.  When  findings  are  so  inconsistent 
that  it  is  impossible  to  harmonize  them, 
it  is  the  duty  of  the  court  to  accept  those 
most  favorable  to  the  appellant,  as  he 
is  entitled  to  reply  on  them  in  aid  of  his 
exceptions,  and  it  will  not  be  presumed 
that  they  were  inadvertently  made: 
Stokes  V.  Stokes,  198  N.  Y.  301;  rev's 
128  App.  Dlv.  838;  113  N.  Y.  Supp.  141. 

n.  Where  there  are  inconsistent  find- 
ings the  appellant  is  entitled  to  the 
benefit  of  those  most  favorable  to  him; 
a  finding  of  fact  does  not  lose  its  char- 
acter by  being  mis-named;  a  so-called 
conclusion  of  law  may  be  treated  as  a 
finding  of  fact  for  the  purpose  of  up- 
holding a  Judgment,  and  it  may  be  so 
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treated  for  the  purpose  of  reyersal: 
Whalen  y.  Stuart,  194  N.  T.  495;  rer's 
123  App.  DiT.  446. 

a.  The  appellate  dlTision  will  not 
disturb  the  findings  of  fact  made  by  the 
special  term  unless  they  are  against  the 
weight  of  evidence,  or  the  proofs  so 
clearly  made  for  a  contrary  result  that 
there  is  a  reasonable  certainty  of  error 
by  the  court  below:  Hoye  y.  Bridge- 
water,  134  App.  Diy.  255. 

b.  Where  the  trial  court  has  found 
facts,  but  has  committed  an  error  of 
law  in  rendering  Judgment,  the  appel- 
late diyision  will  direct  the  Judgment 
warranted  by  the  findings:  Kelley  Lum- 
ber Co.  y.  Otselic  Valley  Railroad  Co., 
136  App.  Dlv.  146;  120  N.  T.  Supp.  415. 

c.  For  Jury. — ^While  it  is  the  duty 
of  the  appellate  division  to  review  the 
facts  and  to  set  aside  verdicts  which  it 
regards  as  excessive  or  against  the  evi- 
dence, diputed  questions  of  fact  must 
ultimately  be  settled  by  the  Jury:  Lar- 
sen  y.  Lackawanna  Steel  Co.,  146  App. 
Diy.  238. 

d.  General  verdict. — ^An  exception  to 
the  direction  of  a  verdict  and  an  appeal 
from  the  order  denying  the  motion  for  a 
new  trial  on  the  minutes  raises  a  ques- 
tion as  to  whether  a  general  verdict  by 
the  court  was  authorized  by  the  special 
findings  of  the  jury:  Ely  v.  Russell,  135 
App.  Div.  303;  119  N.  Y.  Supp.  916. 

e.  Grounds. — Where  an  objection  to 
evidence  is  placed  upon  specific  grounds, 
the  appellate  court  will  not  consider 
other  grounds:  Coorman  v.  Brooklyn 
Heights  Railroad  Co.,  127  App.  Dlv. 
315;   111  N.  Y.  Supp.  531. 

f.  Handwriting. — Even  though  a 
witness  is  incompetent  under  §  829  to 
testify  that  the  handwriting  on  a  cer- 
tain instrument  was  in  the  handwriting 
of  a  testator,  though  such  witness  might 
have  had  sufficient  knowledge  to  testify 
as  to  testator's  handwriting  derived 
from  sources  other  than  personal  trans- 
actions with  him,  the  theory  is  not  avail- 
able on  appeal  if  not  presented  to  the 
trial  court:  Wllber  v.  Gillespie,  127 
App.  Div.  604;   112  N.  Y.  Supp.  20. 

g.  Illegal  contract. — ^Where  a  con- 
tract sued  upon  is  bad  in  law,  being 
illegal  and  void  as  against  public  policy, 
and  there  is  no  possibility  of  proving  a 
different  contract  on  a  new  trial,  the  ap- 
pellate court  will  dismiss  the  complaint: 
Bppley  V.  Kennedy,  131  App.  Div.  6; 
115  N.  Y.  Supp.  360. 

h.  Improper  findings. — Although  the 
appellate  division  has  held  that  a  find- 
ing in  an  equity  case  is  not  supported 
by  the  evidence,  the  defendant  is  not 
entitled  to  an  order  striking  out  such 
finding,  and  amending  the  decision  nunc 
pro  tunc,  if  the  plalntift  has  appealed  to 
the  court  of  appeals  from  the  determina- 
tion of  the  courts  below;  this,  because 


the  determination  raises  a  question  of 
law  which  can  be  reviewed  by  the  court 
of  appeals,  and,  except  on  appeals  from 
Judgment  of  conviction  for  murder  in 
the  first  degree,  the  court  of  appeals 
cannot  consider  a  case  except  as  pre* 
sented  to  and  passed  upon  by  the  ap- 
pellate division:  Ward  v.  Ward,  133 
App.  Div.  73;   117  N.  Y.  Supp.  697. 

i.  Improper  suggestion. — ^Where  in 
a  negligence  action  plaintiff's  attorney 
makes  reference  to  a  casualty  company, 
unconnected  with  the  case,  for  the  pur- 
pose of  suggesting  to  the  jury  that  the 
defendant  was  insured,  and  on  the  ques- 
tion being  excluded,  he  subsequently 
refers  to  the  same  question  in  cross- 
examination,  a  Judgment  for  the  plain- 
tiff will  be  reversed:  Frahm  v.  Siegel- 
Cooper  Co.,  131  App.  Div.  747;  116  N. 
Y.  Supp.  90. 

j.  Inadmissible. — ^Tlie  appellate  court 
cannot  assume  that  the  answer  to  a 
proper  question  would  have  elicited  an 
answer  which  would  be  inadmissible: 
Logan  Iron  Works  v.  Klein,  132  App. 
IMv.  16;   116  N.  Y.  Supp.  333. 

k.  Injunction. — A  decree  enjoining 
the  maintenance  of  a  dam  at  such  a 
height  that  during  the  natural  fiow  of 
water  It  would  extend  the  pond  created 
by  the  dam  into  a  lake,  will  not  be  re- 
versed for  indefiniteness,  for  the  lawful 
height  of  the  dam  can  be  determined  by 
establishing  the  natural  flow  of  the 
lake:  Meveigh  v.  International  Paper 
Co.,  125  App.  Div.  293;  109  N.  Y.  Supp. 
574. 

1.  The  special  term  has  discretionary 
power  to  continue  an  injunction  pen- 
dente lite  restraining  change  of  grade  in 
street  so  as  to  deprive  the  plaintiff  of 
use  of  right  of  way  and,  though  the 
appellate  division  may  review  the  order, 
it  will  not  interfere  therewith  unless 
the  discretionary  power  was  abused: 
Smith  &  Sons  Carpet  Co.  v.  Ball,  137 
App.  Div.  100. 

m.  Inspection — Judgment  founded  on 
a  personal  inspection  of  a  horse  by  a 
justice  after  an  adjournment  taken  for 
that  purpose  will  be  reversed,  if  the 
minutes  do  not  show  that  the  horse 
was  produced  during  the  trial,  or  how 
the  justice  was  satisfied  that  the  horse 
he  saw  was  the  horse  in  controversy,  or 
that  the  parties  so  agreed:  Bender  v. 
Appelbaum,  123  App.  Div.  563;  108  N. 
Y.  Supp.  318. 

n.  Instructions. — The  appellate  di- 
vision will  not  entertain  appeals  for  the 
sole  purpose  of  giving  instructions  to 
parties;  as  where  a  defendant,  whose 
motion  to  amend  the  answer  has  been 
denied,  asks  on  appeal  that  the  order  be 
affirmed,  without  costs,  if  correct,  but 
be  reversed  If  erroneous:  Hollis  v. 
Brooklyn  Heights  Railroad  Co.,  121 
App.  Div.  575,  106  N.  Y.  Supp.  197. 
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a.  Issues. — Parties  go  to  court  to  try 
the  issues  made  by  the  pleadings,  and 
courts  have  no  right  to  make  new  issues 
for  them  on  the  trial  to  their  surprise  or 
prejudice,  or  to  found  judgments  on 
grounds  not  in  issue:  Sweet  ▼.  Marsh, 
133  App.  Div.  316;  117  N.  Y.  Supp.  930. 

b.  Joint  tort  feasors. — Joint  tort 
feasors  are  severally  liable  for  false  im- 
prisonment and  malicious  prosecution, 
although  a  single  judgment  may  be 
entered  against  them  all;  but  on  appeal 
such  judgment  may  be  reversed  as  to 
one  defendant  and  affirmed  as  to  the 
others:  Schultz  v.  United  States  Fidelity 
&  Guaranty  Co.,  134  App.  Div.  260; 
118  N.  Y.  Supp.  977;  aff'd  201  N.  Y. 
230. 

c  Judgment. — A  notice  of  entry  of 
judgment  is  ineffectual  when  the  copy 
of  the  judgment  attached  is  not  signed 
by  the  clerk,  and  it  is  error  to  cancel  a 
lis  pendens  on  the  ground  that  plain- 
tiff's time  to  appeal  had  expired  because 
of  the  service  of  such  a  notice:  Slater 
v.  Grannemann,  124  App.  Div.  98;  108 
N.  Y.  Supp.  363. 

d.  As  a  ruling  at  trial  dismissing 
the  complaint  as  to  one  of  two 
defendants  is  sufficient  authority  for  the 
entry  of  a  judgment  to  that  effect, 
no  formal  order  being  necessary,  an 
appeal  from  a  formal  order  will  be 
dismissed:  Abrashkov  v.  Ryan,  130  App. 
Div.  429;  114  N.  Y.  Supp.  973. 

e.  A  plaintiff  whose  time  to  appeal 
has  expired  is  not  entitled  to  an  order 
requiring  the  defendant  to  accept  notice 
of  appeal  merely,  because  the  judgment 
roll  contains  unnecessary  papers:  Lally 
V.  New  York  Central  &  H.  R.  R.  Co., 
132  App.  Div.  66;  116  N.  Y.  Supp. 
470. 

f.  A  judgment  in  favor  of  a  city 
marshal  who  was  sued  in  replevin  by 
the  owner  of  goods  levied  upon  by  him 
on  execution  will  not  be  reversed 
merely  because  after  the  levy  the  Judg- 
ment upon  which  the  execution  was 
issued  was  assigned  to  a  third  person 
not  a  party  to  the  action:  Scherl  v. 
Flam,  136  App.  Div.  753;  121  N.  Y. 
Supp.  522. 

g.  Where  a  defendant  appeals  only 
,  from  an  interlocutory  judgment  direct- 
ing her  to  account,  the  appeal  does  not 
bring  up  for  review  a  prior  order  strik- 
ing out  her  answer  as  frivolous:  Banm- 
feld  V.  German  Theatre,  Inc.,  135  App. 
Div.  497;  120  N.  Y.  Supp.  349. 

h.  An  appeal  from  a  final  judgment 
brings  up  for  review  the  interlocutory 
judgment:  Seaward  v.  Davis,  133  App. 
Div.  191;  117  N.  Y.  Supp.  468. 

i.  Jurisdiction. — ^Where  it  does  not 
appear  that  a  defendant  objected  to  the 
jurisdiction  of  the  special  term  to  set 
aside  a  verdict  and  grant  a  new  trial  on 
the  ground  of  inadequacy  of  damages 


and  the  issue  Is  not  raised  on  appeal, 
the  question  Is  not  before  the  appellate 
court:  Hunt  v.  Long  Island  Railroad 
Co.,  130  App.  Div.  828;  115  N.  Y.  Supp. 
478. 

j.  The  appellate  division  has  no 
Jurisdiction  to  pass  upon  the  question 
as  to  whether  the  decision  of  commis- 
sioners appointed  under  S  4  of  the  Drain- 
age Law,  and  the  order  of  the  county 
court  affirming  the  same,  are  contrary 
to  the  weight  of  evidence:  Matter  of 
Spring  Valley  Swamp,  145  App.  Div. 
636. 

k.  Juror's  fee. — ^The  payment  of  one 
dollar  to  jurors  in  lunacy  proceedings 
while  by  statute  they  are  entitled  to 
but  twenty-five  cents  is  a  cause  for  re- 
versal: Matter  of  Vanderbllt,  127  App. 
Div.  408;  111  N.  Y.  Supp.  658. 

1.  Jury. — A  Judgment  of  the  muni- 
cipal court  of  New  York  city  will  be  re- 
versed where  defendant  objected  to  a 
jury  of  six  before  any  evidence  was  of- 
fered and  where  the  damages  clalmsl 
exceeded  |100:  Skinner  v.  ^dlison,  12V 
App.  Div.  16;  111  N.  Y.  Supp.  264. 

m.  Lease. — ^Where  the  term  of  a  lease 
has  expired  at  the  time  of  an  appeal  in 
an  action  thereon,  no  Injunctive  relief 
can  be  awarded  them,  and  the  proper 
disposition  of  the  questions  Involved  is 
to  send  it  to  the  jury  calendar  to  assess 
plaintiff's  damages  In  case  defendants 
demand  a  jury  trial:  Greenblatt  v. 
Zimmerman,  132  App.  Div.  283;  117  N. 
Y.  Supp.  18. 

n.  Libel. — A  judgment,  entered  on  a 
verdict  awarding  six  cents  damage  for 
a  libel,  will  be  reversed  where  it  is 
probable  that  the  result  was  arrived  at 
by  the  refusal  of  the  court  to  charge  the 
Jury  that  in  assessing  damages  they 
should  consider  the  accusation  of  ss- 
sault,  conspiracy,  larceny  and  robbery, 
crimes  which  are  felonies:  Lord  v.  New 
York  Evening  Journal  Publishing  Ca, 
130  App.  Div.  106;  114  N.  Y.  Supp. 
299. 

o.  Where  plaintiff  was  discharged  by 
defendant  from  his  apprenticeship  in  de- 
fendant's racing  stable,  a  publication  in 
the  Racing  Calendar  by  defendant,  that 
plaintiff  had  left  his  employment  with* 
out  his  consent  and  warning  others 
against  employing  him.  Is  libelous,  and 
a  verdict  in  defendant's  favor  will  be 
reversed:  Freit  v.  Belmont,  132  App. 
Div.  723;   117  N.  Y.  Supp.  656. 

p.  Liquor  tax. — Judgment  in  an  ac- 
tion to  recover  penalty  of  a  liquor  tax 
bond  will  be  reversed  where  the  testi- 
mony of  two  police  officers  that  Uqoor 
was  sold  stands  without  substantial  con- 
tradiction: Clement  v.  Beers,  126  App. 
Div.  1;   110  N.  Y.  Supp.  99. 

q.  Lis  pendens. — ^When  It  is  undis- 
puted that  a  lis  pendens  is  actually  on 
file,  a  party  who  sought  to  offer  it  In 
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evidence  is  entitled  to  haye  it  included 
in  tbe  case  on  appeal,  although  Instead 
of  producing  the  original  instrument  he 
offered  in  evidence  a  certificate  of  the 
county  clerk  showing  that  it  was  on  file, 
the  court  stating  that  when  produced 
It  would  be  marked  as  an  exhibit,  and 
by  inadvertence  counsel  failed  to  have 
the  original  paper  brought  from  the 
files  of  the  court:  Miller  y.  Norcross, 
122  App.  Div.  793;  107  N.  Y.  Supp. 
854. 

a.  Under  S  1674  the  right  to  a  can- 
cellation of  the  lis  pendens  does  not 
accrue  until  the  time  to  appeal  from  the 
dismissal  of  the  complaint  has  expired: 
Whalen  v.  Stuart,  123  App.  Div.  446; 
108  N.  Y.  Supp.   355. 

b.  Modification. — ^Where,  in  an  ac- 
tion upon  disputed  facts  to  trace  trust 
property,  final  judgment  is  entered  upon 
a  dedfedon  of  the  trial  court,  formulated 
in  findings  of  fact  and  conclusions  of 
law,  charging  the  estate  of  the  trustee 
and  the  estate  of  the  life  beneficiary  as 
trustee  de  son  tort  with  a  deficiency, 
and,  on  appeal,  the  appellate  division 
so  modifies  the  judgment  appealed  from 
as  to  constitute  a  new  determination  of 
the  facts  affecting  the  whole  of  such 
judgment,  and  in  effect  reversing  it  upon 
the  facts,  the  order  and  judgpnent  of 
modification  will  be  reversed:  Putnam 
y.  Lincoln  Safe  Deposit  Co.,  191  N.  Y. 
166;  rev'g  118  App.  Div.  468;  104  N. 
Y.  Snpp.  4. 

c.  Where  the  county  court  reverses 
an  order  in  summary  proceedings  made 
by  a  justice  of  the  peace  as  against  the 
evidence  and  law  and  did  not  order  a 
new  trial  the  appellate  division  may 
modify  the  order  of  reversal  so  as  to 
direct  a  new  trial:  Liedtake  v.  Meyer, 
137  App.  Div.  74;  122  N.  Y.  Supp.  95. 

d.  Modify  decisions. — ^There  is  no 
iron  rule  which  precludes  the  court  on 
a  second  appeal  from  correcting  a  mani- 
fest error  in  its  former  judgment,  or 
which  requires  it  to  adhere  to  an  erro- 
neous view  of  the  facts  of  the  law;  it 
may  for  cogent  reasons  reverse  or 
modify  a  prior  decision  even  in  the 
same  case,  but  the  cases  in  which  this 
will  be  done  are  exceptional  and  the 
power  should  be  sparingly  exercised: 
Trombley  &  Carrier  Co.  v.  Seligman, 
133  App.  Div.  525;  117  N.  Y.  Supp. 
1063. 

e.  Municipal  court. — ^The  appellate 
division  will  not  modify  a  judgment  of 
the  municipal  court  of  New  York  at  the 
instance  of  a  respondent  who  has  al- 
lowed his  time  to  appeal  to  expire: 
Leforge  y.  McGee,  127  App.  Div.  143; 
111  N.  Y.  Supp.  288. 

f.  Mutual. — ^Where  the  court  finds 
for  the  defendant  after  mutual  motions 
for  the  direction  of  a  verdict,  it  will  be 
presumed   upon   appeal  that   the   court 
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decided  all  controverted  questions  in 
his  favor:  Fairbanks  v.  Nichols,  135 
App.  Div.   298. 

g.  Nefi^gence. — ^The  building  code  of 
New  York  city  makes  an  injury  to  a 
party  wall  by  one  intending  to  use  it, 
in  making  an  excavation,  an  absolute 
liability,  and  in  such  an  action  a  charge 
by  the  judge  that  the  action  was  for 
negligence,  and  that  plaintiff  must 
prove  the  same,  is  reversible  error,  even 
though  the  complaint  alleges  the  acts 
were  negligent:  Post  v.  Kerwin,  133 
App.  Diy.  404;  117  N.  Y.  Supp.  761. 

h.  Where  plaintiff  working  on  a  rail- 
road track  had  stepped  clear  of  the 
track,  but  a  fellow  workman,  holding 
an  iron  bar,  was  struck,  it  is  a  question 
for  the  jury  whether  the  blow  was  in- 
flicted either  by  the  body  of  the  work- 
man or  the  bar,  and  a  judgment  entered 
on  a  dismissal  of  the  complaint  will  be 
reversed  and  a  new  trial  granted:  Ing- 
lese  v.  New  York,  New  Haven  &  Hart- 
ford R.  R.  Co.,  133  App.  Div.  198;  117 
N.  Y.  Supp.  392. 

i.  A  complaint  in  an  action  for  negli- 
gence was  drawn  on  the  theory  that 
plaintiff  was  a  licensee  on  defendant's 
tracks  at  the  time  of  the  injury,  and  the 
alleged  negligence  was  not  stated  to  be 
wanton  or  willful,  but  it  is  not  fatal  to 
recovery  on*  that  ground,  and  in  any 
event  the  error  is  not  available  for  the 
first  time  on  appeal:  Neuberger  v.  Long 
Island  Railroad  Co.,  131  App.  Div.  885; 
116  N.  Y.  Supp.  311. 

j.  New  trial. — ^When  the  city  court 
of  the  city  of  New  York  has,  without 
abusing  its  discretion,  granted  a  new 
trial  on  the  grounds  of  newly  discov- 
ered evidence  and  the  order  has  been 
affirmed  by  the  appellate  term,  the  ap- 
pellate division  will  not  overrule  the 
order:  McCreery  Realty  Corporation  v. 
Equitable  Nat.  Bank,  123  App.  Div. 
358;   107  N.  Y.  Supp.  1080. 

k.  When  it  appears  from  the  opinion 
below  that  a  nonsuit  was  erroneously 
granted  on  the  theory  that  there  was  a 
question  of  fact,  and  a  question  of  law 
only  was  presented,  the  appellate  divi- 
sion may  grant  a  new  trial  although 
the  plaintiff  moved  for  a  direction  of  a 
verdict  and  the  defendant  to  dismiss 
the  complaint  on  the  plaintiff's  case: 
Rathbone  v.  Ayer,  121  App.  Div.  355; 
105  N.  Y.  Supp.  1041. 

1.  When  the  findings  and  Judgment 
are  not  in  accord  with  the  claims  of 
either  party,  as  set  forth  in  the  plead- 
ings, nor  with  the  testimony  of  eiither» 
a  new  trial  will  be  granted:  Molloy  v. 
Dean,  120  App.  Div.  482;  104  N.  Y. 
Supp.  1071. 

m.  A  motion  for  a  new  trial  on 
the  ground  that  the  verdict  is  against 
the  weight  of  evidence,  or  con- 
trary to  law,  is  addressed  not  only  to 
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the  discretion  of  the  trial  court  bnt  to 
the  discretion  of  the  appellate  dlTlslon; 
where  a  new  trial  has  been  Improperly 
granted  by  the  trial  coart,  the  appellate 
division  may  reinstate  the  judgment: 
Maler  ▼.  Duffln,  134  App.  Dly.  694. 

a.  It  Is  error  for  the  appellate  dl- 
Tlsion,  upon  modifying  an  interlocu- 
tory decree,  to  reverse  a  final  judgment 
without  granting  a  new  trial,  unless 
the  appellant  is  not  entitled  to  relief 
on  any  state  of  facts.  It  cannot, 
by  permitting  an  appeal  and  certifying 
the  questions,  limit  the  appellant  to 
sustain  the  modification  on  any  grounds, 
or  limit  the  powers  of  the  court  of  ap- 
peals to  review  the  whole  case:  Sea- 
ward V.  Davis,  198  N.  Y.  115. 

b.  No  appeal  from  order. — ^The  apel- 
late division  cannot  review  the  weight 
of  evidence  as  to  the  existence  of  a  con- 
tract of  employment  where  there  is 
some  evidence  of  that  oonlraet  If  there 
be  no  appeal  from  the  order  deniring 
the  motion  for  a  new  trial;  when  an 
appellant  has  failed  to  appeal  from  an 
order  denying  the  motion  for  a  new 
trial,  the  appeal  Is  from  the  judgment 
only  and  brings  up  for  review  only  ques- 
tions of  law  arising  upon  exceptions 
taken  during  the  trial;  a  review  of 
questions  of  fact  to  waived:  GUlan  v. 
O'Leary,  124  App.  Dlv.  498;  108  N.  Y. 
Supp.  1024. 

c.  Nonsnit — A  party  nonsuited  is  en- 
titled to  the  most  favorable  Inference 
dedudble  from  the  evidence,  and  con- 
tested facts  are  to  be  taken  in  his  favor: 
Janvey  v.  Loketz,  122  App.  Dlv.  411; 
106  N.  Y.  Supp.  6901. 

d.  Upon  an  appeal  from  a  nonsuit 
plaintiff  is  entitled  to  the  most  favor- 
able view  of  the  evidence:  Liendgren  v. 
Erie  Railroad  Co..   146  App.  Div.    504. 

e.  Where  a  plaintiff  is  nonsuited,  he 
is  entitled  upon  appeal  to  the  interpre- 
tation of  the  evidence  most  favorable 
to  him:  Williams  v.  Rivenburg,  145 
App.  Div.  93. 

f.  On  appeal  from  a  nonsuit  at  the 
close  of  the  plaintiff's  case,  he  has  a 
right  to  the  most  favorable  view  of  the 
evidence  that  the  Jury  could  have  taken 
had  the  case  been  submitted:  Knezevlch 
V.  Bush  Terminal  Co.,  127  App.  Div. 
54;   111  N.  Y.  Supp.  255. 

g.  An  order  granting  a  new  trial  after 
a  nonsuit  at  the  close  of  the  plaintiff's 
case  will  be  sustained  if  the  evidence 
raised  a  question  for  the  jury:  Hirsch- 
berg  V.  Brooklyn,  Queens  Co.  &  Suburban 
R.  R.  Co.,  134  App.  Dlv.  629;  119  N.  Y. 
Supp.  492. 

h.  Where  a  court  reserved  decision 
of  a  nonsuit,  pending  a  decision  of 
special  questions  of  fact  by  the  jury, 
and  then  dismissed  the  complaint,  only 
the  judgment  entered  on  the  nonsuit 
can  be  reviewed  on  appeal:   Carlln  v. 


New  York,  New  Haven  ft  Hartford  R. 
R.  Co.,  135  App.  Dlv.  876;  120  N.  Y. 
Supp.  261. 

i.  On  an  appeal  from  a  nonsuit 
granted  on  the  plalntiflfs  opening,  facts 
which  his  counsel  stated  he  wonld  prove 
must  be  deemed  established:  Congrega- 
tion Kehal  Adath  v.  Universal  B.  ft  C. 
Co.,  134  App.  Dlv.  368;  119  N.  Y.  Supp. 
72. 

j.  Where  the  decision  of  a  motion 
for  a  nonsuit  was  reversed  pending  a 
finding  by  the  jury  on  specific  questions 
of  fact  and  a  special  verdict  in  favor  of 
the  plaintiff  was  not  set  aside,  but  the 
nonsuit  was  granted,  the  appellate  conrt 
will  direct  judgment  upon  the  verdict 
where  it  Is  moderate,  not  contrary  to 
the  evidence  or  law.  If  there  are  no  ex- 
ceptions requiring  a  new  trial:  Herman 
V.  Pitsgibbons  Boiler  Co.,  136  App.  Dlv. 
286;  120  N.  Y.  Supp.  1074. 

k.  It  seems,  that  in  a  close  ease  it  is 
a  better  plan  for  the  trial  court  to  re- 
serve  the  motion  for  a  nonsnit  until  the 
defendant's  case  is  In,  so  that  the  appel- 
late division  may  have  all  the  evidence 
before  it  upon  appeal:  Seager  v.  Solvay 
Process  Co.,  129  App.  Div.  813;  114 
N.  Y.  Supp.  691. 

1.  Nuisance. — Judgment  enjoining  a 
nuisance  and  awarding  the  plaintiff 
damages  modified  on  condition  that  he 
stipulate  to  forego  the  damages 
awarded,  otherwise  judgment  reversed: 
Peck  V.  Newburgh  Light,  Heat  ft 
Power  Co.,  132. App.  Div.  82;  116  N.  Y. 
Supp.   433. 

m.  Objection. — The  defendant  in  an 
action  for  goods  sold  and  delivered,  who 
has  made  no  motion  to  dismiss  the 
complaint,  or  objected  to  the  evidence 
or  charge,  is  not  entitled  to  a  reversal 
where  the  verdict  Is  neither  contrary 
to  law  nor  against  the  weight  of  evi- 
dence: Manning  v.  National  Siaw  Co., 
126  App.  Div.  325;  110  N.  Y.  Supp. 
685. 

n.  Opinion — A  Judicial  decision  must 
be  tested  and  interpreted  by  the  facts 
stated  in  the  opinion,  not  by  those  which 
may  be  discovered  from  an  inspection 
of  the  record:  Moriarty  v.  City  of  New 
York,  132  App.  Div.  10;  116  N.  Y. 
Supp.  323. 

o.  Order. — ^Where  an  order  grants 
less  than  the  moving  party  asked  for, 
in  that  one  parcel  of  land  is  excluded 
from  the  operation  of  a  receivership,  a 
statement  that  it  was  granted  "  upon 
motion  "  of  the  attorneys  for  the  mov- 
ing party  will  be  stricken  out,  as  it  may 
cause  embarassment  upon  appeal:  Davis 
V.  Fogarty,  134  App.  Div.  500;  120  N. 
Y.  Supp.  39. 

p.  Party. — ^Where  upon  the  trial  of 
an  action  plaintiff  is  confronted  with 
the  fact  that  he  had  prooeeded  against 
the   wrong  party,   and  the   oourt  per- 
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mMted  an  amendment  by  sabstitating  a 
new  defendant  never  serred,  a  judg- 
ment for  pladntill  will  be  reversed  upon 
an  appeal  by  the  defendant  against 
whom  judgment  was  rendered:  Zlegler 
Y.  Sohlelcher,  56  Misc.  582;  107  N.  Y. 
Supp.  85. 

a.  Pleadings. — An  appeal  to  the  ap- 
pellate division  lies  from  an  order  made 
on  motion  under  §  547  for  judgment  on 
the  pleadings  after  issue  joined  before 
the  entry  of  the  judgment;  an  appeal 
also  lies  from  the  judgment  entered  on 
such  order,  or  from  both  the  order  and 
the  judgment:  Mitchell  v.  Dunmore 
Realty  Co.,  135  App.  Div.  583;  119  N. 
Y.  Supp.  1135. 

b.  Practice. — ^When  the  court  dis- 
misses the  complaint  in  a  suit  in  equity 
but  makes  a  decision  containing  findings 
of  fact,  the  decision  on  appeal  will  be 
treated  as  upon  the  facts:  Conover  v. 
Palmer,  123  App.  Div.  817;  108  N.  Y. 
Supp.  480. 

c.  Although  a  defendant  moved  for 
a  new  trial  upon  the  minutes,  if  there 
be  no  appeal  from  the  order  deniring 
that  motion,  the  case  comes  before  the 
appellate  division  upon  the  judgment 
only;  if  a  defendant  moves  for  a  non- 
suit and  the  plaintiff  for  a  direction  of 
verdict  there  is  a  waiver  of  the  right 
to  go  to  the  jury,  and  the  verdict  rests 
upon  the  same  foundation  as  though 
the  facts  were  found  by  the  jury:  Ham- 
rah  V.  Mai  oof  &  Co.,  127  App.  Div. 
331;  111  N.  Y.  Supp.  509. 

'  d.  Prejudice. — Unless  an  error  is  so 
substantial  as  to  raise  a  presumption  of 
prejudice  it  is  no  ground  for  reversal; 
a  judgment  will  be  reversed  where 
plaintiff's  attorney  during  the  opening, 
trial  and  snmmlng  up  persistent! v 
f erred  against  objections  to  the  defend- 
ant's failure  to  call  a  witness  examined 
on  the  first  trial,  with  the  purpose  of 
creating  prejudice:  Walter  v.  Joline, 
136  App.  Div.  426;  120  N.  Y.  Supp. 
1025. 

e.  Proper  judgment. —  Where  a  ref- 
eree has  found  the  facts  and  erred  only 
in  legal  deductions,  the  appellate  di- 
vision may  direct  a  proper  judgment 
without  granting  a  new  trial:  Bryant  v. 
Turner,  126  App.  Div.  594;  110  N.  Y. 
Supp.  596. 

f.  Prove  cause. — ^Where  in  an  action 
to  recover  upon  a  death  benefit  certifi- 
cate the  plaintiff  alleged  that  he  and 
the  assured  had  complied  with  all  the 
terms  and  performed  all  the  conditions 
of  the  policy,  except  as  they  had  been 
waived  by  defendant,  and  proved  a  case 
to  justify  a  verdict  If  the  complaint  had 
alleged  performance  merely,  the  defend- 
ant, who  took  no  exception  at  the  trial 
to  raise  the  point,  cannot  contend  on  ap- 
peal that  the  plaintiff  did  not  prove  h 
cause  of  action  as  pleaded:   McGovern 


V.  Supreme  Council,  134  App.  Div.  686; 
119  N.  Y.  Supp.  480. 

g.  Question  not  raised. — ^Where  the 
defendant  in  an  action  for  negligence 
has  given  no  testimony  and  excepts 
specifically  only  to  the  refusal  of  the 
oourt  to  submit  to  the  jury  the  ques- 
tion as  to  wliether  the  defendant  had 
notice  of  the  condition  of  the  appliance 
causing  the  accident,  he  cannot  contend 
upon  appeal  that  the  credibility  of  the 
plaintiff  raised  a  question  for  the  jury: 
Moglla  V.  Nassau  Electric  Railroad  Co., 
127  App.  Div.  243;  111  N.  Y.  Supp.  70. 

h.  Reargument. — Under  rule  8  of  the 
appellate  division,  first  department,  a 
motion  for  a  reargument  may  be  made 
as  soon  as  a  decision  is  announced  with- 
out the  entry  of  the  order  of  judgment 
of  the  appellate  court:  Matter  of  Grant, 
132  App.  Div.  739;  116  N.  Y.  Supp.  767. 

i.  Recitals. —  The  appellate  division 
will  not  review  the  action  of  the  court 
below  in  determining  the  proper  re- 
citals of  an  order,  unless  the  facts  are 
undisputed;  on  a  motion  to  carry  a 
judgment  into  effect,  the  judgment  it- 
self need  not  be  served  as  part  of  the 
movinj^  papers:  Conlon  v.  Kelly,  126 
App.  Div.  624;  110  N.  Y.  Supp.  1070. 

j.  Referee. — ^Where  a  referee  in  an 
action  is  appointed  to  "  hear,  try  and 
determine,"  he  has  the  same  power 
as  the  spedal  term,  which  cannot  re- 
view, reverse  or  set  aside  his  decision; 
such  review  must  be  had  by  appeal  from 
the  judgment:  Ward  v.  Bronson,  12(> 
App.  Div.  508;   110  N.  Y.  Supp.  335. 

k.  Referee's  report. — ^Where  a  party 
has  acted  upon  the  report  of  a  referee 
without  objecting  to  his  failure  to  make 
separate  findings  of  fact  and  conclusions 
of  law  as  required  by  this  statute,  the 
defect  is  waived:  Greason  v.  Holcomb, 
131  App.  Div.  868;  116  N.  Y.  Supp.  336. 

I.  Rehearing. — ^While  it  is  the  duty 
of  an  appell>ate  court  to  strive  to  modify 
and  affirm,  yet  in  the  case  of  an  account- 
ing where  the  questions  can  be  disposed 
of  in  a  few  hearings  before  the  surro- 
gate and  the  former  decree  cannot  stand 
In  Imporbant  particulars,  the  court  will 
order  a  rehearing:  Matter  of  Duffy,  127 
App.  Div.  74;  111  N.  Y.  Supp.  77. 

m.  Reversal. — The  report  of  a  referee 
appointed  "  to  try,  hear  and  determine  " 
has  the  same  force  and  effect  as  though 
the  trial  had  been  had  at  special  term, 
and  before  the  appellate  division  can 
reverse  the  findings  it  must  appear  that 
they  are  against  the  weight  of  evidence, 
or  that  the  proof  so  clearly  preponder- 
ates in  favor  of  a  contrary  result  that 
it  can  be  said  with  a  reasonable  degree 
of  certainty  that  the  referee  erred  in  his 
conclusion:  Coates  v.  Village  of  Nyack, 
127  App.  Div.  153;  111  N.  Y.  Supp.  476. 

n.  Where  both  sides  moved  for  the 
direction   of   a   verdict   and,   after   the 
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oourt  bad  aafld  It  would  direct  a  verdict 
for  plaintiffs,  but  before  a  verdict  was 
directed,  the  defendant  asked  to  go  to 
the  jury  upon  a  question  of  fact,  it  was 
not  imperative  upon  the  oourt  to  decide 
the  question  of  fact;  and  its  refusal  to 
submit  the  queetion  to  the  Jury  upon 
that  ground  is  error  for  which  a  judg- 
ment for  the  plaintiffs  upon  a  verdict 
directed  by  the  court  should  be  re- 
versed: Brown  v.  Joy  Steamship  Co.,  55 
Misc.  201;  105  N.  T.  Supp.  81. 

a.  Where  the  defendant  admits  the 
receipt  of  the  notice  under  the  Bm* 
ployers'  Liability  Act  on  a  certain  day 
and  plaintiff  offers  it  in  evidence  with- 
out offering  to  prove  its  service  prior 
to  the  commencement  of  the  action,  a 
mere  objection  that  no  foundation  has 
been  laid  for  Its  admission,  without 
pointing  out  the  omission  to  make  such 
proof  Is  not  ground  for  reversal:  Buck- 
ley V.  Belnhauer,  136  App.  Dlv.  540; 
121  N.  Y.  Supp.  180;  aff'd  201  N.  Y. 
572. 

b.  Reversible  error. — It  is  reversible 
error  for  the  plaintiff's  attorney  to  per- 
sistently bring  before  the  jury  the  fact 
that  the  defense  was  being  conducted  by 
an  insurance  company:  Halgh  v.  Edel- 
meyer  &  Morgan  Hod  Elevator  Co.,  123 
App.  Dlv.  376;  107  N.  Y.  Supp.  936. 

c.  In  an  action  against  the  estate  of 
a  decedent  on  an  account  stated,  where 
the  defense  is  payment  by  check,  it  is 
reversible  error  to  allow  the  plaintiff  to 
testify  that  he  never  received  the  money 
on  the  check:  Tillman  v.  Rayner,  125 
App.  Dlv.  309;  109  N.  Y.  Supp.  448. 

d.  If  counsel  persists  in  calling  the 
attention  of  the  jury  to  the  fact  that  de- 
fendant was  indemnified  by  a  bond,  the 
trial  court,  if  requested,  should  withdraw 
a  juror  and  order  a  retrial  for  otherwise 
the  appellate  division  will  reverse  the 
judgment:  Kelsey  v.  City  of  New  York, 
123  App.  Div.  381;  107  N.  Y.  Supp.  1089. 

e.  Review  limited. — ^Where  the  de- 
fendant does  not  move  for  a  new  trial, 
but  appeals  from  the  Judgment  rendered 
upon  a  verdict,  both  the  appellate  divi- 
sion and  the  court  of  appeals  are  limited 
to  an  examination  of  errors  of  law 
raised  and  pointed  out  by  exceptions 
taken  by  the  defendant  during  the 
trial:  Forges  v.  U.  S.  Mortgage  &  Trust 
Co.,  203  N.  Y.  181. 

f.  Ruling. — A  ruling  of  the  trial 
court  striking  out  testimony  is  not  re- 
viewable on  an  appeal  by  the  party  in 
whose  favor  it  was  made:  Pflster  v. 
Heins.  136  App.  Div.  457;  121  N.  Y. 
Supp.  173. 

g.  Second  appeal. — ^There  is  nothing 
for  the  appellate  division  to  review  on 
an  appeal  from  a  judgment  rendered  on 
a  second  trial,  where  the  law  applied 
is  in  accordance  with  that  laid  down 
by  the  court  of  appeals  on  a  prior  ap- 


peal:  Barnes  v.  Midland  Railroad  Ter- 
minal Co.,  147  App.  Div.  89. 

h.  Security  for  coets. — ^A  judgment 
dismissing  a  complaint  pursuant  to 
9  3277  is  not  appealable  to  the  appellate 
division  and  that  court  has  not  power  to 
review  the  various  orders  upon  which 
the  judgment  is  founded  although  men- 
tioned in  the  notice  of  appeal;  §  1346 
does  not  Include  a  judgment  dismissing 
the  complaint  taken  on  motion  pursuant 
to  9  3277;  although  9  1316  permits  the 
review  of  certain  orders  yet  such  orders 
are  reviewable  only  when  an  appeal  lies 
from  the  judgment;  although  the  de- 
fendant's answer  set  up  a  counterclaim 
the  dismissal  of  the  complaint  for  failure 
to  file  an  additional  undertaking  is  not 
a  violation  of  the  plaintiff's  property 
rights  under  the  14th  amendment  to  the 
Federal  Constitution,  when  no  affirmative 
relief  was  asked  or  obtained  by  the  de- 
fendant upon  the  counterclaim  on  the 
dismissal  of  the  complaint:  Jones  v. 
Sabln,  122  App.  Dlv.  666;  107  N.  Y.  Supp. 
508. 

i.  Separate  appeals. — ^Where  subse- 
quent to  the  filing  of  a  record  on  appeal 
from  a  judgment,  an  order  Is  entered 
denying  a  motion  made  at  trial  term 
for  a  new  trial  and  a  separate  appeal  is 
taken  from  that  order,  the  appellate 
division,  upon  being  appraised  of  the 
facts,  will  examine  the  appeal  from  the 
judgment,  as  If  there  were  also  before 
It  the  appeal  from  the  order  denying 
the  motion  for  a  new  trial:  Heln  v. 
Heln  No.  1,  148  App.  Dlv.  247. 

j.  Separate  appeals  from  a  judg- 
ment and  from  an  order  denying  a  new 
trial  may  be  brought  on  separately,  or 
may  be  consolidated  and  heard  at  one 
time  upon  the  same  record:  Heln  v. 
Heln  No.  2,  148  App.  Div.   249. 

k.  Service  of  summons — In  an  action 
by  a  wife  to  recover  a  bank  deposit 
which  was  In  the  names  of  the  husband 
and  wife  jointly,  it  appears  that  the 
husband  had  gone  to  "The  Klondike," 
that  the  plaintiff  had  heard  from  him 
three  or  four  times  from  Cleary  City, 
Alaska,  and  that  three  years  prior  to 
the  trial  she  heard  from  a  third  person 
giving  her  husband's  address  as  Oleary 
City,  Fairbanks,  Alaska;  the  husband  Is 
a  necessary  party  defendant,  and  an 
order  for  service  on  him  by  publication 
should  not  dispense  with  service  by 
mail,  and  for  error  In  doing  so  a  rever- 
sal will  be  granted:  MurpBy  v.  Franklin 
Savings  Bank,  131  App.  Dlv.  759;  116 
N.  Y.  Supp.  228. 

'  1.  On  the  argument  of  an  appeal  the 
appellate  division  will  not  look  behind 
a  certified  record  to  ascertain  whether 
the  notice  of  appeal  appearing  therein 
was  served  within  the  time  prescribed 
by  law;  a  respondent  desiring  to  raise 
the  question  as  to  wl^ether  the  appeal 
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was  timely  should  moye  to  dismiss  the 
appeal  upon  proper  papers:  Boyd  y. 
Boyd,  130  App.  Diy.  161;  114  N.  Y. 
Supp.  361. 

a.  Services. — In  an  action  against  an 
administrator  to  recover  for  services 
rendered  to  the  decedent  in  caring  for 
and  expending  money  for  a  child,  a  Judg- 
ment for  the  plaintiff  will  be  reversed 
for  failure  of  proof,  where  the  plaintiff 
kept  no  account  of  expenditures  and 
merely  made  an  estimate  as  to  what 
would  be  a  fair  amount  per  week:  Blu- 
mert  v.  Hoes,  127  App.  Dlv.  547;  111  N. 
Y.  Supp.  823. 

b.  Specific  performance — ^The  specific 
performance  of  an  oral  contract  rests 
largely  in  the  sound  discretion  of  the 
court,  and  will  only  be  granted  in  cases 
where  the  contract  is  fully  established, 
and  that  question  is  open  to  review  in 
the  appellate  division,  which  must  be 
satisfied  that  the  facts  are  such  as  to 
warrant  equitable  relief:  Pickett  v. 
BCichaels,  120  App.  Div.  357;  105  N.  Y. 
Supp.  411. 

c.  Statements  of  counsel. — Judgment 
for  plaintiff  reversed  because  of  state- 
ments of  counsel  informing  the  Jury  that 
the  defendant  had  settled  with  plaintiff's 
witness,  who  was  injured  in  the  same 
accident:  Cleveland  v.  New  York  ft 
Queens  County  R.  Co.,  123  App.  Div.  732; 
108  N.  Y.  Supp.  362. 

d.  Statements  made  by  plaintiff's 
counsel  in  summing  up  in  a  close  case, 
which  are  wholly  immaterial,  not  Justi- 
fied by  the  evidence,  but  designed  only 
to  prejudice  the  Jury,  call  for  a  reversal: 
Horton  v.  Terry,  126  App.  Div.  479;  110 
N.  Y.  Supp.  646. 

e.  Testimony.  —  Testimony  changed 
to  meet  defects  or  obviate  objections 
pointed  out  by  the  court  on  the  reversal 
of  a  prior  judgment  arouses  suspicion 
and  demands  the  closest  scrutiny:  Bran- 
nan  v.  Citj  of  New  York,  130  App.  Dlv. 
267;   114  N.  Y.   Supp.  578. 

f.  Third  trial. — ^Where  a  jury  twice 
gave  a  verdict  for  plaintiff,  the  verdict 
being  reversed  on  the  second  appeal  as 
against  the  weight  of  evidence,  and  on  a 
third  trial  on  the  same  evidence  the  same 
verdict  was  given,  which  the  trial  judge 
set  aside  as  against  the  weight  of  evi- 
dence, relying  largely  on  the  opinion  of 
the  court  on  the  second  appeal,  the  ver- 
dict will  be  reinstated,  the  court  having 
in  effect  held  on  the  former  appeals  that 
there  was  evidence  sufficient  to  submit  to 
the  Jury:  Ridgely  v.  Taylor  &  Co.,  126 
App.  Div.  303;  110  N.  Y.  Supp.  665. 

g.  Three  defendants. — A  reversal  as 
to  one  defendant  in  an  action  for  per- 
sonal injuries  brought  against  three  de- 
fendants does  not  necessitate  a  reversal 
as  to  all  where  the  acts  of  negligence 
with  which  each  defendant  is  charged, 
while  contributing  to  the  injury,  are  sep- 


arate and  distinct:  Draper  v.  Interbor- 
ough  Rapid  Transit  Co.,  124  App.  Div. 
357;  108  N.  Y.  Supp.  691. 

h.  Title. — There  is  no  review  by  mo- 
tion or  otherwise  of  a  verdict  of  a  sher- 
iff's jury  as  to  the  validity  of  the  claim 
of  a  third  person  to  property  attached: 
Shaw  y.  Dunn,  122  App.  Div.  736;  107 
N.  Y.  Supp.  777. 

i.  Tort  feasors. — ^When  in  an  action 
for  negligence  against  joint  tort  feasors, 
the  jury  renders  an  entire  verdict  against 
all  the  court  is  without  power  to  set  aside 
the  verdict  as  to  one  defendant  and  re- 
fuse to  set  it  aside  as  to  others;  the  re- 
covery must  be  set  aside  or  sustained  as 
to  all,  and  when  a  new  trial  has  been 
granted  to  one  defendant  a  verdict 
against  the  bther  will  be  set  aside: 
Bamberg  v.  Intemational  Railway  Co., 
121  App.  Div.  1;  105  N.  Y.  Supp.  621. 

i.    Variance. — ^Where  a  cause  is  tried 
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and  submitted  to  the  Jury  upon  a  theory 
not  sanctioned  by  the  pleadings,  the  va- 
riance is  fatal  and  calls  for  a  reversal  of 
a  judgment  in  plaintiff's  favor  where  de- 
fendants preserved  their  rights  by  proper 
motions  and  exceptions:  Epstein  v. 
Cohen,  56  Misc.  579;  107  N.  Y.  Supp.  148. 

k.  Verdict. — ^The  question  as  to 
whether  a  verdict  is  contrary  to  and  un- 
supported by  the  evidence  comes  up  on 
appeal  from  an  order  denying  a  motion 
to  set  aside  the  verdict  and  for  a  new 
trial:  Lang  v.  Minck,  122  App.  Div.  485; 
107  N.  Y.  Supp.  172. 

I.  While  the  appellate  division,  if  not 
satisfied  with  a  verdict,  may  set  it  aside 
as  contrary  to  the  evidence,  it  has  no 
power  to  set  it  aside  as  contrary  to  law: 
Clark  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  191 
N.  Y.  416;  rev'g  115  App.  Div.  813;  101 
N.  Y  Supp  96 

m.  Where  uncontradicted  evidence 
warranted  the  direction  of  a  verdict,  it 
is  Immaterial  that  incompetent  evidence 
was  admitted:  Clement  v.  Two  Barrels 
of  Whiskey,  136  App.  Div.  291;  120  N. 
Y.  Supp.   1044. 

n.  A  verdict  supported  by  the  evi- 
dence will  not  be  reversed  because  evi- 
dence possibly  inadmissible  was  re- 
ceived If  the  same  facts  were  estab- 
lished by  other  unobjectionable 
evidence:  St.  John's  College  v.  Aetna 
Indemnity  Co.,  135  App.  Div.  480;  120 
N.  Y.  Supp.  496. 

o.  Where  a  plaintiff  gave  evidence 
entitling  her  to  a  certain  sum  or 
nothing,  but  the  Jury  rendered  a  verdict 
for  a  smaller  sum  based  on  admissions 
in  a  former  affidavit  by  her,  which  she 
repudiated  as  made  by  mistake,  it  is 
evident  the  jury  disbelieved  plaintiff 
and  the  verdict  will  be  set  aside  as 
against  the  weight  of  evidence:  Bogert 
V.  Turner,  135  App.  Div.  530;  120  N. 
Y.  Supp.   420. 
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a.  As  a  trial  Jnsttee  In  dttermlning 
whether  a  verdict  is  or  is  not  contrary 
to  the  weight  of  eyldence,  has  the  ad- 
vantage of  observing  the  demeanor  of 
the  witnesses,  etc.,  his  decision  will  not 
he  disturbed  unless  it  is  perfectly  clear 
that  his  discretion  has  been  Improperly 
exercised:  Azzara  v.  Nassau  Blectrle 
Railroad  Co.,  134  App.  Dlv.  167;  118 
N.  Y.  6upp.  830. 

b.  Will. — On  appeal  from  a  decision 
in  an  action  to  determine  the  validity 


§ 


1347.  Appeal  from  order. 


d.  Adjournment. — An  order  denying 
a  motion  by  plaintifC  for  an  adjourn- 
ment when  the  case  is  called  before 
trial  is  appealable;  where  the  motion 
is  denied  and  Judgment  is  taken  against 
him  because  of  inability  to  call  a  neces- 
sary witness,  a  motion  to  open  the  Judg- 
ment in  a  proper  case  will  be  granted: 
Damsky  v.  Dochterman,  61  Misc.  597; 
114  N.  Y.  Supp.  170. 

e.  Alimony. — When  a  court  upon  ap- 
peal has  reversed  an  order  denying  ali- 
mony as  improperly  made,  an  order  com- 
pelling the  plaintiff  to  accept  the  de- 
fendant's offer  of  a  home  will  also  be 
reversed:  Mossa  v  Mossa,  123  App.  Dlv. 
403;  107  N.  Y.  Supp.  1046. 

f.  Where  the  defendant's  property 
has  been  sequestered  for  failure  to  pay 
alimony,  the  plaintiff  cannot  appeal  from 
the  order,  for  she  is  not  aggrieved 
tnereby:  Conklln  v.  Conklin,  125  App. 
Dlv.  278;  109  N.  Y.  Supp.  187. 

g.  Amendment. — ^Where  the  defend- 
ant answered  alleging  that  he  had  no 
knowledge  or  Information  sufficient  to 
form  a  belief  as  to  the  truth  of  material 
allegations  of  the  complaint,  and  at  the 
trial  he  was  allowed  to  withdraw  a 
Juror,  upon  payment  of  a  trial  fee  and 
plaintiff's  disbursements,  for  the  inartl- 
fldality  of  his  answer,  an  order  of  the 
Special  Term  permitting  him  to  amend 
in  the  exact  language  of  the  Code,  with- 
out imposition  of  further  terms,  will  be 
affirmed  upon  appeal:  Baum  v.  Bllaa, 
64  Misc.  43;  117  N.  Y.  Supp.  935. 

h.  Assessments. — On  appeal  from  the 
decision  of  the  Special  Term  reviewing 
a  determination  of  the  State  Board  of 
Tax  Commissioners,  the  Appellate  Di- 
vision will  consider  the  return  of  the 
assessing  officers,  all  proofs  and  ex- 
hibits, the  testimony  reported  by  the 
referee  and  his  conclusions;  no  exclu- 
sive rule  can  be  prescribed  for  the  valu- 
ation of  property,  and  on  appeal  from  a 
particular  assessment  the  court  will  in- 
quire whether  the  rule  adopted  for 
valuation  was  reasonably  adapted  to 
the  end,  and  consistently  and  correctly 
applied:  People  ex.  rel.  Jamaica  W.  S. 
Co.  V.  TaxComrs.,  196  N.  Y.  39,  modf'g 
128  App.  Dlv.  13;  112  N.  Y.  Supp.  392. 


of  a  win,  the  court  wlU  review  the 
evidence  to  determine  whether  the  vei^ 
diet  of  the  Jury  is  supported  thereby  or 
is  contrary  to  the  weight  thereof:  Ekott 
V.  Barker,  129  App.  Dlv.  113  N.  Y. 
Supp.  696. 

c.  Where  a  will  has  been  refused 
probate  on  findings  of  undue  Influence 
the  appellate  division  will  order  :he 
issue  passed  upon  by  a  Jury;  the  burden 
of  proof  Is  upon  the  contestants:  Matter 
of  Richardson,  137  App.  Dlv.   103. 


i.  Attorney *8  lien. — A  proceeding  by 
an  attorney  under  S  66  is  a  special  pro- 
ceeding and  an  appeal  from  the  order 
entered  thereon  Is  not  an  appeal  from  a 
Judgment;  hence  §  997  has  no  applica- 
tion and  the  order  may  be  reviewed 
although  a  case  has  not  been  made;  in 
such  a  proceeding  a  judgment  in  favor 
of  the  attorney  is  not  authorized,  but 
the  determination  should  be  In  the  form 
of  an  order  adjudging  that  the  plaintiff 
has  a  lien  for  a  certain  amount  to  be 
enforced  as  provided  by  S  779:  Sullivan 
V.  McCann,  124  App.  Dlv.  126;  108  N. 
Y.  Supp.  909. 

i.  Commission  do  Innadco. — ^The  ap- 
pellate division  may  review  the  discre- 
tion of  the  si^ecial  term  in  granting  an 
order  directing  that  a  commission  de  In- 
natioo  inquirendo  issue:  Matter  of  Burke, 
125  App.  Dlv.  889;  110  N.  Y.  Supp.  1004. 

k.  Condemnation. — An  order  remit- 
ting to  new  commissioners  the  assess- 
ment of  damages  caused  by  the  condem- 
nation of  easements  of  light  and  air, 
taken  on  the  construction  of  a  stairway 
to  an  elevated  railroad  is  appealable: 
Matter  of  Manhattan  Railway  Co.  v.  Stuy- 
vesant,  126  App.  Dlv.  848;  111  N.  Y. 
Supp.  222. 

1.  An  order  of  the  special  term 
denying  a  motion  to  confirm  the  report 
of  commissioners  appointed  to  make 
awards  on  the  condemnation  of  lands 
for  abutments  and  approaches  to  the 
Willis  avenue  bridge  in  New  York  is 
appealable,  being  made  by  virtue  of  th 
amendment  to  the  charter  of  New  Yoi 
by  L.  1906,  chapter  658,  which  is  re- 
troactive: Matter  of  Commissioner  of 
Public  Works,  135  App.  Dlv.  561;  121 
N.  Y.  Supp.   930. 

m.  The  fact  that  commissioners  ap- 
pointed to  make  awards  on  the  con- 
demnation of  lands  erroneously  ad- 
mitted in  evidence  of  the  cost  of  re- 
producing certain  buildings  does  not 
require  a  reversal,  if  the  award  to 
supported  by  other  competent  evidence, 
and  it  is  not  shown  affirmatively  that 
the  incompetent  evidence  led  to  the 
adoption  of  an  erroneous  principle: 
Matter  of  City   of  New   York    (Croton 
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River   Dam)    129   App.   Dlv.   711;    114 
N.  T.  Supp.  68. 

a.  Where  commissioners  appointed 
to  make  awards  on  condemnation  pro- 
cedings  have  personally  viewed  the 
premises,  the  mere  fact  that  the  awards 
were  largely  under  the  estimated  value 
given  by  the  owner's  witnesses,  and 
largely  In  excess  of  those  of  the  con- 
demnor, does  not  of  itself  require  a 
reversal:  Matter  of  City  of  New  York 
(Croton  River  Dam),  129  App.  Div. 
707;  114  N.  Y.  Supp.  76. 

b.  Gross-examination. — When  a  com- 
mission to  examine  foreign  witnesses  on 
interrogatories  has  been  returned  duly 
executed  pending  an  appeal  from  the 
order  allowing  It,  which  appeal  is  based 
upon  the  ground  that  the  defendant  be- 
ing the  executrix  of  the  decedent  against 
whom  the  claim  was  presented,  should 
have  been  allowed  to  cross-examine  the 
witnesses  orally,  they  being  hostile,  the 
order  should  be  affirmed:  Stapleton  v. 
La  Shelle,  124  App.  Div.  333;  109  N.  Y. 
Supp.  41. 

e.  Damages. — ^The  court  at  the  close 
of  a  trial  should  not  grant  an  amend- 
ment to  the  complaint  allowing  increased 
damages,  unless  plaintiff  excuses  his  fail- 
ure to  move  at  special  term;  an  order 
granting  such  motion  will  be  reversed 
where  the  record  shows  neither  the 
ground  for  the  motion,  nor  why  it  was 
granted,  and  it  appears  that  it  was  made 
nineteen  months  after  the  accident  and 
sixteen  months  after  joinder  of  issue, 
and  in  the  presence  of  the  jury,  and  that 
the  court  reversed  its  decision  until  the 
evidence  was  in:  Kenney  v.  South  Shore 
Natural  Gas  &  Fuel  Co.,  126  App.  Div. 
236;  110  N.  Y.  Supp.  503. 

d.  Default. — ^Where  defendant  moves 
to  open  its  default  and  the  motion  is 
granted  on  the  payment  of  costs  and  the 
deposit  of  the  amount  of  the  judgment  j 
with  the  clerk,  the  defendant  cannot  ap- 
peal from  such  order,  nor  from  so  much 
thereof  as  imposes  the  terms:  Oppen- 
heimer  v.  Demuth  Glass  Mfg.  Co.,  56 
Misc.  459;  107  N.  Y.  Supp.  29. 

e.  Deposition. — A  party  aggrieved  by 
an  order  of  a  justice  of  the  supreme  court 
settling  interrogatories  to  be  annexed  to 
a  deposition  to  be  taken  without  the 
state  should  appeal  therefrom;  a  rehear- 
ing before  another  justice  is  not  author- 
ized: Spurr  &  Sons,  Inc.,  v.  Empire  State 
Surety  Co.,  122  App.  Div.  449;  106  N.  Y. 
Supp.  1009. 

f.  Discretion. — Although  the  grant- 
ing or  denial  of  a  motion  for  a  bill  of 
particulars  is  discretionary,  yet,  the 
court  of  appeals  will,  review  such  discre- 
tion where  the  order  requires  the  plain- 
tiff to  furnish  particulars  of  evidence: 
People  V.  McClellan,  191  N.  Y.  341;  rev'g 
124  App.  Div.  216;  108  N.  Y.  Supp.  766. 


g.  Ex  parte  order. — ^There  is  no  di- 
rect appeal  from  an  ex  parte  order;  a  re- 
view can  be  had  only  by  moving  to  va- 
cate it  and  appealing  from  the  ordei 
denying  that  motion:  Stewart  v.  Stewart* 
127  App.  Div.  672;  111  N.  Y.  Supp. 
916. 

h.  Highway. — ^An  order  confirming 
the  decision  and  certificate  of  highway 
commissioners  is  not  reviewable  by  the 
Appellate  Division  in  respect  to  the 
necessity  of  the  proposed  highway  or 
the  amount  of  damages:  Matter  of  Wag- 
staff,  129  App.  Div.  691;  114  N.  Y. 
Supp.  226. 

i.  Injunction. — ^When  the  time  fixed 
by  an  order  susi^ending  an  Injunction 
against  burning  soft  ooal  for  thirty  days, 
has  expired,  the  appellate  division  will 
not  pass  upon  the  validity  of  the  order, 
the  question  being  academic:  McCarty  v. 
Natural  Carbonic  Gas  Co.,  122  App.  Div. 
257;  106  N.  Y.  Supp.  811. 

j.  Upon  an  appeal  from  an  order 
granting  an  injunction,  pendente  lite,  the 
appellate  division  will  not  vacate  the  in- 
junction because  of  an  offer  to  amend 
the  proposed  contract  so  as  to  make  it 
more  fair  and  reasonable:  Robinson  v. 
New  York,  Westchester  &  Boston  R.  Co., 
123  App.  Div.  339;  107  N.  Y.  Supp.  91. 

k.  Mandamus. — There  Is  no  appeal 
from  an  order  of  the  special  term  deny- 
ing a  peremptory  writ  of  mandamus  but 
granting  the  alternative  writ:  People  ex 
rel.  Mount  Vernon  Trust  Co.  v.  Millard, 
127  App.  Div.  77;  111  N.  Y.  Supp.  22. 

1.  Municipal  court. — ^There  is  no  ap- 
peal to  the  appellate  division  from  an 
order  of  the  municipal  court  of  the  city 
of  New  York  requiring  a  bill  of  particu- 
lars to  be  filed;  the  appellate  division 
has  no  jurisdiction  of  the  appeal  unless 
there  be  statutory  authority  for  it:  Nolte 
V.  Seymour,  127  App.  Div.  178;  111 
N.  Y.  Supp.   311. 

m.  Nataralization. — There  is  a  right 
of  appeal  in  naturalization  proceedings 
originating  in  the  State  courts:  United 
States  of  America  v.  Breen,  135  App. 
Div.  824;   120  N.  Y.  Supp.  304. 

n.  Opening  default. — An  order  open- 
ing a  default  is  in  the  discretion  of  the 
court  and  is  reviewable  by  the  appellate 
division:  Union  Stores  Corporation  v. 
Haight,  126  App.  Div.  291;  110  N.  Y.  Supp. 
423. 

o.  No  appeal  lies  from  an  order  of 
the  city  court  of  Albany  denying  a 
motion  to  open  a  default:  Galnsley  v. 
Perry,  140  App.  Div.  748;  126  N.  Y. 
Supp.  163. 

p.  Order  only. — An  appeal  may  be 
taken  from  an  order  denying  a  motion 
for  a  new  trial  In  an  action  triable  ty 
jury  irrespective  of  whether  a  judgment 
has  been  entered  and  irrespective  of 
whether  an  appeal  has  been  taken  from 
a  judgment,  if  one  has  been  entered: 
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Gelder   v.    Int.   Ore   Treating   Co.,    148 
App.  Dlv.  637. 

a.  Postpone. — Where  a  motion  to 
postpone  a  trial  la  denied  the  morlng 
party  should  have  the  right  to  the  entry 
of  a  formal  order,  from  which  he  might 
appeal  and  apply  for  a  stay;  but  the 
better  practice  is  to  allow  an  Inquest 
and  move  to  open  the  default:  Matter 
of  Rubenstein,  129  App.  Diy.  826;  113 
N.  Y.  Supp.  564. 

b.  Power  of  review. — ^The  appellate 
division  has  power  to  entertain  an  ap- 
peal from  an  order  denying  a  motion 
for  a  new  trial  and  incidentally  deny- 
ing a  motion  made  at  the  same  time  for 
the  reversal  of  the  direction  of  a  verdict, 
although  no  appeal  has  been  taken  from 
the  Judgment:  Callahan  v.  Munson 
Steamship  Line,  141  App.  Div.  791;  126 
N.  Y.  Supp.  538. 

c.  Question. — 'An  appeal  from  an 
order  denying  a  motion  to  resettle  an 
order  setting  aside  a  verdict  and  grant- 
ing a  new  trial  raises  no  questions  aris- 
ing under  the  original  order:  Rothen- 
berg  V.  Brooklyn  Heights  Railroad  Co., 

135  App.    Div.    151;    119    N.    Y.    Supp. 
1001. 

d.  The  appellate  division  will  enter- 
tain an  appeal  from  an  order  in  form 
entered  on  the  appellant's  motion,  if 
in  fact  it  was  so  entered;  an  affirmance 
of  the  Judgment  by  the  appellate  di- 
vision necessarily  determines  that  it 
was  properly  obtained:  Bloch  v.  Bloch, 

136  App.    Div.    770;    121    N.    Y.    Supp. 
475. 

e.  Rearipiment. — An  order  denying 
a  motion  for  reargument  is  not  appeal- 
able: Harding  v.  Conlon,  146  App.  Div. 
842. 

f.  Receiver. — An  order  appointing  a 
receiver  of  a  freight  barge  pending  an 
action  to  have  a  bill  of  sale  thereof  de- 
clared to  be  a  mortgage  will  not  be  re- 
versed when  the  receiver  will  be  in 
possession  only  during  months  when 
navigation  is  closed  and  the  action  will 
unquestionably  be  tried  before  the  open- 
ing of  navigation:  Miller  v.  Herrick,  122 
App.  Div.  327;  106  N.  Y.  Supp.  1055. 

g.  Record.  —  On  appeal  from  an 
order,  the  record  consists  of  the  papers 
recited  in  the  order  as  those  upon  which 
the  same  was  granted;  the  sufficiency  of 
the  record,  on  appeal  to  the  appellate 
division  is  determined  by  that  court;  if 
the  papers  served  are  those  not  re- 
quired, a  motion  to  dismiss  may  be 
made:  Tedford  v.  Lichtenstein,  129 
App.  Div.  35;   113  N.  Y.  Supp.  358. 

h.  Resettlement. — The  appellate  di- 
vision has  power  in  some  cases  to  review 
the  order  of  the  Special  Term  denying 
or  granting  a  motion  for  the  resettle- 
ment of  an  order,  but  a  very  clear  case 
for  the  exercise  of  that  power  must  be 
made  out:  Boskowltz  v.  Sulzbacher,  128 
App.  Div.  537;   112  N.  T.  Supp.  890. 


i.  Review. — A  justice  of  the  supreme 
court  sitting  at  special  term  is  withont 
power  to  review  the  act  of  another  jus- 
tice at  special  term  on  a  renewed  mo- 
tion; the  remedy  by  appeal  from  the  first 
order  is  exclusive:  Silver  &  Co.  v.  Wa- 
terman, 127  App.  Div.  339;  111  N.  Y. 
Supp.  546. 

j.  Security. — The  discretion  of  the 
court  in  requiring  a  plaintiff  to  give 
security  for  costs  in  actions  by  or 
against  executors,  is  reviewable  by  the 
appellate  division:  Schmalz  v.  Crow 
Construction  Co.,  146  App.  Div.  623. 

k.  Separate  appeals. — Separate  ap- 
peals from  a  Judgment  and  from  an 
order  denying  a  new  trial  may  be 
brought  on  separately,  or  may  be  con- 
solidated and  heard  at  one  time  upon 
the  same  record:  Hein  v.  Heln  No.  2, 
148  App.  Dlv.  249. 

L  Where  subsequent  to  the  filing  of 
a  record  on  appeal  from  a  Judgment,  an 
order  is  entered  denying  a  motion  made 
at  trial  term  for  a  new  trial  and  a  sep- 
arate appeal  is  taken  from  that  order 
the  appellate  division,  upon  being  ap- 
prised of  the  facts,  will  examine  the  ap- 
peal from  the  Judgment,  as  if  there  were 
also  before  it  the  appeal  from  the  order 
denying  the  motion  for  a  new  trial: 
Heln  V.  Hein  No.  1,  148  App.  Div.  247. 

m.  Summary  proceedings. —  There  Is 
no  judgment,  technically  speaking,  in 
summary  proceedings,  and  an  appeal 
should  be  from  the  final  order:  Steuer- 
wald  V.  Jackson,  123  App.  Div.  569;  108 
N.  Y.  Supp.  41. 

n.  Supplemental  answer. — ^The  spe- 
cial term  may  allow  the  service  of  a  sup- 
plemental answer  to  an  amended  com- 
plaint setting  forth  a  prior  recovery  as  a 
bar,  even  though  the  cause  be  on  trial; 
when  the  right  to  serve  such  supplemen- 
tal answer  has  been  denied  by  the  trial 
court,  the  defendant  is  entitled  to  a  re- 
versal, although  he  did  not  serve  the 
supplemental  answer,  because  he  was  led 
to  believe  that  it  would  be  of  no  avail; 
the  error  In  rejecting  the  supplemental 
answer  is  not  cured  because  the  plain- 
tiff's judgment  in  the  prior  action  had 
been  reversed:  Jones  v.  Ramsey,  127 
App.  Div.  704;  111  N.  Y.  Supp.  993. 

o.  Tax  law. — An  appeal  to  the  appel- 
late division  from  a  decision  of  the  sur- 
rogate, acting  as  an  assessor  under  the 
Tax  Law  is  properly  dismissed  as  the 
proper  practice  is  to  apply  to  him  to  re- 
view his  decision  made  as  a  taxing  officer 
and  then  appeal  from  his  judicial  deter- 
mination thereof:  Matter  of  Costello, 
189  N.  Y.  288;  modfg  117  App.  Div.  807; 
103  N.  Y.  Supp.  6. 

p.  The  appellate  division  will  not 
disturb  a  decision  of  the  comptroller 
assessing  a  <f  ranchise  tax,  unless  clearly 
shown  to  be  erroneous:  People  ex  rel. 
Pullman  Co.  v.  Glynn,  130  App,  Dlv. 
332;    114  N.  Y.  Supp.  460. 


345 


[§§  1348,  1352 


a.  An  order  fixing  the  transfer  tax 
upon  an  estate  is  an  entirety,  and  a 
party  claiming  to  be  aggrieved  thereby 
and  taking  an  appeal  therefrom  should 


present  upon  that  appeal  every  objec- 
tion which  he  has  to  the  order:  Matter 
of  Cook,  194  N.  Y.  400;  afl'g  125  App. 
Div.  114;  109  N.  Y.  Supp.  417. 


§  1348.    Id.,  when  made  out  of  court;  power  of  appellate  division  to 
grant  orders. 


b.  A  motion  to  quash  or  modify  a 
writ  of  certiorari  to  review  the  deter- 
mination  of  an   inferior  tribunal   may 


be  made  in  the  appellate  division: 
People  ex  rel.  Joline  v.  Wilcox,  129 
App.  Div.  267;  113  N.  Y.  Snpp.  861. 


§  1349.    Appeal  from  interlocutory  judgment. 


c.  Contempt. — An  order  modifsrlng 
an  injunction  adjudging  a  defendant  in 
contempt  is  appealable  whether  interloc- 
utory or  not:  Saal  v.  South  Brooklyn 
Railway  Ck>.,  122  App.  Div.  864;  106  N.  Y. 
Snpp.  996. 

d.  Demurrer. — ^Where  the  plaintiff 
appeals  from  an  interlocutory  Judgment 
overruling  a  demurrer  to  the  answer  and 
brings  up  the  interlocutory  Judgment  the 
latter  may  be  reviewed  by  the  appellate 
court  and  the  final  Judgment  entered 
upon  the  interlocutory  Judgment  falls 
when  the  Interlocutory  Judgment  is  over- 
ruled: Thistle  V.  Jones,  123  App.  Div. 
40;  107  N.  Y.  Supp.  840. 

e.  Where  a  demurrer  to  a  complaint 
is  overruled,  with  a  direction  that  upon 
defendant's  failure  to  answer  within 
twenty  days,  an  interlocutory  Judgment 
may  be  entered,  and  the  defendant  ap- 
peals from  the  order  overruling  the  de- 


murrer and  also  from  the  Interlocutory 
Judgment,  the  appeal  from  the  inter- 
locutory Judgment  should  not  be  dis- 
missed on  the  ground  that  the  Judgment 
appealed  from  was  entered  by  default: 
Furniss  v.  Furniss  No.  2,  148  App.  Div. 
217. 

f.  It  ie  correct  practice  on  the  de- 
termination of  a  demurrer  to  enter  an 
order,  instead  of  a  decision,  and  to  ap- 
peal from  such  order  instead  of  from 
the  Judgment:  Furniss  v.  Furniss  No. 
1,  148  App.  Div.  211. 

g.  Final  Judgment. — The  appellate 
division  may  not  award  a  final  Judg- 
ment, unless  the  facts  upon  which  it 
makes  the  determination  are  undisputed 
and  cannot  be  varied  upon  another  trial, 
or  are  established  by  official  records, 
or  have  been  specifically  found  by  the 
Jury  or  trial  court:  Elliott  v.  Guardian 
Trust  Co.,  204  N.  Y.  212. 


§  1 350.    Appeal  from  final  judgment,  after  affirmance  of  interlocutory 
judgment,  or  denial  of  new  trial.    Review  in  the  court  of  appeals. 


h.  Order. — The  appellate  division 
has  power  to  entertain  an  appeal 
from  an  order  denying  a  motion  for  a 
new  trial  and  Incidentally  denying  a 
motion  made  at  the  same  time  for  the 


reversal  of  the  direction  of  a  verdict, 
although  no  appeal  has  been  taken 
from  the  Judgment:  Callahan  v.  Mun- 
son  Steamship  Line,  141  App.  Div.  791; 
126  N.  Y.   Supp.  538. 


1351.    Limitation  of  time;  order  to  stay  proceedings. 


i.  Sale. — §§  1361  and  1335  have  no 
reference  to  any  security  other  than  that 
given  to  stay  execution  of  the  judgment 
or  order  appealed  from  and  are  not  ap- 
plicable to  an  undertaking  required  on 
the  postponement  of  a  referee's  sale: 
Knickerbocker  Trust  Co.  v.  Lounsbury, 
122  App.  Div.  367;  106  N.  Y.  Supp.  587. 


j.  Foreclosure. — ^Where  no  stay  of 
proceedings  has  been  obtained,  the  fact 
that  an  appeal  from  a  Judgment  of 
foreclosure  has  been  taken,  will  not  re- 
lieve a  purchaser  from  his  bid  at  the 
foreclosure  sale:  Ebert  v.  Henneman, 
69  Misc.  223;    125  N.  Y.  Supp.  237. 


§  1352.    Stay  of  proceedings  without  order. 


k.  Exception  to  sureties. — Where  an 
exception  is  taken  to  the  sureties  on  an 
undertaking  and  they  fall  to  Justify, 
they  are  relieved  from  their  obligation; 
but  an  exception  to  the  sureties  may 
be  withdrawn  by  oral  stipulation,  and 


in  such  case  the  undertaking  stands  as 
though  there  had  been  no  exception  re- 
quiring the  sureties  to  justify:  Zwecker 
V.  Levine,  135  App.  Div.  432;  120  N.  Y. 
Supp.   425. 


§§  1353,  1356] 
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§  1353.    Upon  what  papers  appeal  to  be  heard. 


a.  ArgumenU. — ^ArgumentB  of  eoan- 
■el  over  the  admlBsibility  of  eridence 
haye  no  place  in  a  case  on  appeal  when 
eyerythlng  necessary  to  show  the  objec- 
tion and  the  grounds  thereof,  the  ruling 
of  the  court  and  the  exception  thereto 
otherwise  appears:  Davidson  y.  New 
York  City  Railway  Co.,  122  App.  Dlv.  11; 
106  N.  T.  Supp.  1044. 

b.  Attachment. — ^Where  an  attack 
upon  an  order  densrlng  a  motion  to 
vacate  a  warrant  of  attachment  is  based 
solely  upon  the  insufficiency  of  the 
moving  papers,  the  omission  of  the  war- 
rant itself  from  the  papers  on  appeal  do 
not  affect  the  appellate's  right  to  be 
heard:  Frusher  v.  Vacuum  Dyeing  Ma- 
chine Co.,  148  App.  Div.   68. 

c.  Awaa^. — Where  a  report  of  arbi- 
trators has  been  confirmed  the  appeal 
should  be  taken  from  the  judgment  en- 
tered on  the  award,  not  from  the  order 
confirming  the  report  and  the  one  ap- 
pealing must  file  a  case  and  exceptions 
showing  the  proceedings  before  the  ar- 
bitrators if  he  desires  to  question  the 
propriety  of  the  award;  if  he  desires  to 
review  the  order  it  must  be  specified 
in  the  notice  of  appeal:  Matter  of  Gltt, 
138  App.  Div.  147;  123  N.  Y.  Supp.  304. 

d.  Contents. — In  the  settlement  of  a 
case  on  appeal.  It  is  the  duty  of  the  trial 
court  to  see  that  the  ease  contains  sub- 
stantially all  that  transpired  at  the  trial, 
to  the  end  that  the  ultimate  rights  of 
both  parties  may  be  intelligently  con- 
sidered and  effectually  conserved:  Mo- 
roney  v.  Cole,  56  Misc.  464;  107  N.  T. 
Supp.  214. 

e.  Defaolt — ^When  the  case  on  appeal 
to  the  appellate  division  has  been  settled 
and  filed,  all  subsequent  proceedings  with 
reference  to  the  filing  and  serving  the 
printed  papers  upon  which  the  appeal  Is 
to  be  heard  are  part  of  the  appeal,  and 
a  motion  to  excuse  a  default  therein  must 
be  made  to  the  appellate  division,  not  to 
the  special  term:  Bankers'  Money  Order 
Association  v.  Nachod,  125  App.  Dlv.  378; 
109  N.  Y.  Supp.  847. 

f.  Findings. — After  making  findings 
of  fact  and  conclusions  of  law,  and  after 


Judgment  entered  on  the  decision 
thereon,  the  court  has  no  power  to 
strike  the  defendant's  proposed  findings 
and  rulings  thereon  from  the  case  on 
appeal  and  substitute  other  rulings  con- 
trary to  those  previously  made:  Helntz 
V.  Darmstadt,  140  App.  Div.  252;  125 
N.  Y.  Supp.   109. 

g.  Judgment  roll. — In  the  absence  of 
consent  by  a  respondent,  the  court  has 
no  authority  to  allow  an  appeal  to  be 
heard  without  a  complete  copy  of  the 
Judgment  roll:  Muller  v.  City  of  Phila- 
delphia,  144   App.  Div.   592. 

h.  lils  pendens. — ^When  It  Is  ondis- 
pated  that  a  lis  pendens  Is  actually  on 
fide,  a  party  who  sought  to  offer  It  In 
evidence  is  entitled  to  have  It  Included 
in  the  case  on  appeal,  although  Instead 
of  producing  the  original  Instrument  he 
offered  in  evidence  a  certificate  of  the 
county  clerk  showing  that  It  was  on  file, 
the  court  stating  that  when  produced  It 
would  be  marked  as  an  exhibit*  and  by 
Inadvertence  counsel  failed  to  have  the 
original  paper  brought  from  the  files  of 
the  court:  Miller  v.  Norcross,  122  App. 
Dlv.  793;  107  N.  Y.  Supp.  854. 

i.  ResetUement. — ^When  the  surro- 
gate on  an  appllcatian  to  revoke  letters 
testamentary  has  ordered  that  aflldavitB 
of  the  petitioner  used  In  a  prior  proceed- 
ing be  stricken  from  the  record  unless 
the  former  answering  aflldavlts  were  also 
Incorporated,  and  there  Is  a  failure  to 
Incorporate  all  Uie  answering  aflldavlts 
because  they  have  been  lost,  the  appel- 
late division  will  remit  the  case  to  the 
surrogate  for  resettlement:  Matter  of 
Richardson,  120  App.  Dlv.  406;  106  N.  Y. 
Supp.  615. 

j.  Summing  np. —  Bxceptlons  to  the 
rulings  of  the  court  In  relation  to  the 
summing  up  should  be  Inserted  In  the 
case  on  appeal;  but  not  objections  to 
the  statements  of  counsel  In  summing 
up  which  result  in  Instructions  by  the 
court  to  the  Jury  to  disregard  the  same: 
Brauer  v.  New  York  City  Interborough 
Railway  Co.,  129  App.  Dlv.  884;  118 
N.  Y.  Supp.  706. 


§  1355.    Hearing,  etc.,  in  the  supreme  court. 


k.  Entry  of  Judgment. — ^The  entry  of 
Judgment  In  the  county  clerk's  office 
to  carry  into  effect  an  order  of  the  ap- 
pellate division  is  a  ministerial  act  and 
the  clerk  has  no  authority  to  construe, 
modify  or  change  the  order,  but  must 
enter  Judgment  In  exact  accordance  there- 
with; the  Judgment  so  entered  Is  a  Judg- 
ment of  the  appellate  division:  Buckley  v. 
Whiting  Manufacturing  Co.,  186  App. 
Div.  479;   121  N.  Y.  Supp.  159. 


1.  Proposed  findings. — ^After  making 
findings  of  facte  and  conclusions  of  law. 
and  after  Judgment  entered  on  the  de- 
cision thereon,  the  court  has  no  power 
to  strike  the  defendant's  proposed  find- 
ings and  rulings  thereon  from  the  «aae 
on  appeal  and  substitute  other  rulings 
contrary  to  those  previously  made: 
Helntz  V.  Darmstadt,  140  App.  Div.  252; 
125  N.  Y.  Supp.  109. 
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[§§  1356,  1378 


§  1356.   Appeal  from  order  made  in  the  same  oourt. 


a.  Sabstantial  ri^t. — ^Whore  a  Judge 
in  a  proceeding  to  reyoke  a  theatre 
lleenee  under  a  special  municipal  ordi- 
nance of  New.  York  city,  which  provides 
for  a  summary  hearing  and  determi- 
nation and  that  no  appeal  shall  lie  there- 


from, appoints  a  referee  to  take  proof* 
the  order  of  reference  is  appealable, 
for  it  aifects  a  substantial  ri^t  of  the 
party:  Matter  of  City  of  New  Tors 
(Morris  Theatrical  License),  181  App. 
DiT.  767;  116  N.  T.  8upp.  868. 


§  1357.    Id.;  when  made  by  another  oourt  or  judge. 


b.  ViUage. — ^There  is  no  appeal  be- 
yond the  county  court  from  the  decision 
of  the  town  supervisor  adverse  to  a  prop- 
osition to  incorporate  as  a  village  under 


the  statute:  Matter  of  Village  of  Cedar- 
hurst,  121  App.  IMv.  676;  106  N.  T.  Supp. 
275. 


§  1362.    To  whom  exeoution  direoted;  provision  where  sheriff  is  a 
party. 


c.  Foreign  properly. — ^A  judgment 
creditor  cannot  maintain  a  suit  in 
equity  in  this  state  for  the  appointment 
of  a  receiver  and  a  decree  directing  the 
debtor  to  convey  to  the  receiver  prop- 
erty situated  in  another  state  so  that 
he  may  apply  the  proceeds  In  eatisfac- 


tlon  of  the  judgment  unless  he  ehow 
facts  calling  for  the  interposition  of 
equity;  the  creditor  must  pursue  the 
legal  remedy  in  the  other  state:  Heyl  v. 
Taylor.  137  App.  Dlv.  641;  122  N.  Y. 
Supp.  279. 


§  1365.    To  what  oounties  exeoutions  may  issue. 


d.  An  execution  against  the  person 
may  issue  to  the  sheriff  of  any  county 
without  regard  to  the  defendant's  legal 


residence:    Spilker   v.    Abrahams,    186 

App.  Div.  841;   121  N.   Y.  Supp.  18. 


§  1369.    Id.;  against  property. 

e.  Description. — ^Where  an  execution 
Issued  under  |  1262  describes  the  inter- 
est as  an  estate  in  fee  simple,  and  also 
describes  the  property,  the  judgment 
debtor's  interest  in  said  premises  is  suffi- 
ciently stated;  the  provisions  of  §  1369  do 
not  control  as  to  the  form  of  execution 
issued  under  §  1252;  where  an  execution 


issued  within  five  years  after  the  entry 
of  Judgment  was  returned  by  the  sheriff 
wholly  unsatisfied,  the  execution  issued 
under  i  1262  will  not  be  set  aside  on  the 
ground  that  no  leave  to  issue  the  same 
had  been  granted:  Guiterman  v.  Coutant, 
69  SCisc.  23;  111  N.  Y.  Supp.  1081. 


§  1372.    Id.;  against  the  person. 

f.  On  complaint — ^Where  no  order  of 
arrest  has  been  granted,  the  plaintiff's 
right  to  a  body  execution  is  to  be  de- 
termined by  the  allegations  of  the  com- 
plaint; an  execution  against  the  person 
cannot  issue  in  a  suit  in  equity,  except 


where  a  common-law  action  is  brought 
on  the  equity  side  of  the  court  for 
special  reasons  giving  equitable  Juris- 
diction: Fenton  v.  Duckworth,  131  App. 
Div:  291;   115  N.  Y.  Supp.  686. 


§  1373.    Id.;  for  delivery  of  property.    How  money,  recovered  by 
same  judgment,  may  be  collected. 


g.  Ck>ntempt. — A  motion  to  punish  a 
defendant  for  contempt,  for  failure  to  pay 
alimony,  will  be  denied,  when  the  plain- 
tiff fails  to  show  that  a  sequestration  of 


his  property  would  be  ineffectual:  Conklin 
V.  Conklin,  125  App.  Div.  280;  109  N.  Y. 
Supp.  189. 


§§  1375,  1390] 
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§  1375.    Execution  of  course,  within  five  years. 


a.  Assignee^  etc. — §§  1375,  1376  and 
1377  are  to  be  read  together  as  eonstt- 
luting  a  comprehensive  scheme;  under 
these  sections  the  rights  of  the  original 
Judgment  creditor,  his  assignee  and  his 
personal  representative  are  the  same: 
Guiterman  v.  Coutant,  128  App.  Diy. 
452;  112  N.  Y.  Supp.  900. 

b.  Committee. — An  execution  against 
the  committee  of  an  incompetent  can- 


not be  issued  without  the  consent  of  the 
court:  Wesley  v.  Wood,  72  Misc.  258. 

c.  Second  execution. — ^Where  an  ex- 
ecution has  been  Iseued  upon  a  Judgment 
within  five  yean  after  its  entry,  by  the 
judgment  creditor,  the  executors  of  the 
judgment  creditor  are  entitled  as  matter 
of  right  to  issue  a  second  execution  with- 
out leave  of  the  court:  Guiterman  v. 
CJoutant,  59  Misc.  447;  111  N.  Y.  Supp.  19. 


§  1376.    Execution  after  death  of  judgment  creditor. 


d.  Execution. — After  a  judgment  has 
been  assigned  by  the  Judgment  creditor, 
an  execution  may  still  be  issued  in  his 
name  for  the  benefit  of  the  assignee,  and 
such  execution  need  not  be  indorsed  with 
the  name  and  residence  of  the  assignee 
except  where  the  Judgment  creditor  has 
died:  Fish  v.  Hahn,  56  Misc.  449;  107  N. 
Y.  Supp.  274. 

e.  Second  execution. — ^Where  an  exe- 
cution has  been  issued  upon  a  judgment 
within  five  years  after  its  entry,  by  the 
Judgment  creditor,  the  executors  of  the 


Judgment  creditor  are  entitled  as  matter 
of  right  to  issue  a  second  execution  with- 
out leave  of  the  court:  Guiterman  v.  Cou- 
tant,  59  Misc.  447;  111  N.  Y.  Supp.  19. 

f.  Sections  1375,  1376  and  1377  are 
to  be  read  together  as  constituting  a 
comprehensive  scheme;  under  these 
conditions  the  rights  of  the  original 
judgment  creditor,  his  assignee  and  hie 
personal  representative  are  the.  same: 
Guiterman  v.  Coutant,  128  App.  Div. 
452;  112  N.  Y.  Supp.  900. 


§  1 377.    When  execution  may  be  issued  after  five  years. 


g.  Action  on  Judgment. —  Although 
the  application  of  a  Judgment  creditor  for 
leave  to  issue  an  execution  is  denied,  he 
may  still  move  for  leave  to  bring  an  ac- 
tion on  a  Judgment  and  thus  oi^en  the 
way  to  a  full  determination  of  the  ques- 
tion whether  such  Judgment  has  been 
paid:  Partridge  v.  Moynihan,  59  Misc.  234; 
UO  N.  Y.  Supp.  539. 

h.  Second  execution. — ^Where  an  exe- 
cution has  been  issued  upon  a  judgment 
within  five  years  after  its  entry,  by  the 
Judgment  creditor,  the  executors  of  the 


judgment  creditor  are  entitled  as  matter 
of  right  to  issue  a  second  execution  with- 
out leave  of  the  court:  Guiterman  v.  Cou- 
tant, 59  Misc.  447;  111  N.  Y.  Supp.  19. 

i.  Sections  1375,  1376,  and  1377  are 
to  be  read  together  as  constituting  a 
comprehensive  scheme;  under  these 
sections  the  rights  of  the  origins! 
judgment  creditor,  his  assignee  and  his 
personal  representative  are  the  same: 
Guiterman  v.  Coutant,  128  App.  Div. 
452;  112  N.  Y.  Supp.  900. 


§  1378.    Id.;  leave,  how  obtained. 


j.  Payment. — After  a  lapse  of  five 
years  without  action  on  the  part  of  a 
Judgment  creditor,  after  pairment  by  a 
third  person  of  a  sum  less  than  the 
amount  due  upon  a  claim  with  the  under- 


standing that  it  shall  be  in  full  satisfac- 
tion, there  is  a  presumption  that  the  judg- 
ment is  paid:  Partridge  v.  Moynihan,  69 
Misc.  284;  110  N.  Y.  Supp.  589. 


§  1 389.    Certain  exemptiofis  not  affected  by  this  article. 


k.  Vested  right. — ^There  is  no  vested 
right  to  an  exemption  of  property 
from  execution  eo  that  it  may  not  be 
taken  away  by  subsequent  legislation. 


as  the  exemption  is  a  mere  gratuity 
from  the  state:  Brearley  School,  Lim- 
ited, V.  Ward.  138  App.  Div.  833;  123 
N.  Y.  Supp.   614. 


§  1390.    What  personal  property  is  exenfipt,  when  owned  by  a 
householder. 


1.  Necessaries. — ^Where  a  defendant 
had  one  hundred  and  twenty-five 
bushels  of  potatoes,  and  a  constable 
levied  upon  and  took  all  but  seventy- 
five  bushels,  and  It  appears  that  that 


was  sufficient  to  feed  himself  and  family 
for  a  year,  a  jury  is  Justified  in  finding 
that  those  removed  were  not  "  necessary:" 
McCarthy  v.  McCabe,  131  App.  Div.  396; 
115  N.  Y.  Supp.  829. 
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§1391.    Wages,  executions. 

In  addition  to  the  exeniptioas,  allowed,  by  the  last  section,  necessary  house- 
hold furniture,  working  tools  and  team,  professional  instruments,  furniture 
and  library,  not  exceeding  in  value  two  hundred  and  fifty  dollars,  tc^ther 
witii  the  necessary  food'  for  the  team,  for  ninety  days,  are  exempt  from  levy 
and  sale  by  virtue  of  an  execution,  when  owned  by  a  person,  being  a  house- 
holder, or  having  a  family  for  which  he  provides,  except  wnhere  the  execu- 
tion  is   issued   upon   a   judgment,    recovered   wholly   upon  one  or   more 
demtands,  either  for  'v^ork  performed  in  the  family  a;s  a  domestic  or  for  the 
purchase  money  of  one  or  more  articles,  exempt  as  prescribed  in  this  or  the 
last  section.     Where  a  judgment  has  been  recovered  and  where  an  execution 
issued  upon  said  judgment  h«s  been  returned  wholly  or  partly  unsatisfied, 
and  where  any  wages,  debts,  earnings,  salary,  income  from  trust  funds  or 
profits  are  due  and  owing  to  the  judgment  debtor  or  shall  thereafter  become 
due  and  owing  to  him,  to  the  amount  of  twelve  dollars  or  more  per  week, 
the  judgpnemt  creditor  may  apply  to  the  court  in  which  said  judgment  was 
recovered  or  the  court  having  jurisdiction  of  the  saane  without  notice  to  the 
judgment  debtor  and  upon  satisfactory  proof  of  such  facts  by  affidavits  or 
otherwise,  the  court,  if  a  court  not  of  record,  a  judge  or  justice  thereof, 
mufit  issue,  or  if  a  court  of  record,  a  judge  or  justice,  must  grant  an  order 
directing  that  iwi  execution  issue  against  the  ^^ages,  debts,  earnings,  salary, 
inxx>me  from  trust  funds  or  profits  of  said  judgment  debtor,  and  on  present a- 
tioni  of  such  execution  by  the  officer  to  whom  dielivered  for  collection  to 
the  person  or  persons  from  whom  sucii   wages,  debts,   earnings^   salarv, 
income  from  trust  funds  or  profits  are  due  and  owing,  or  may  thereafter 
become  due  and  owing  to  the  judgment  deibbor,  said  execution  shall  become 
a  lien  and  a  oontinuinig  levy  upon  the  wages,  earnings,  dfebts,  salary,  income 
from  trust  funds  or  profits  due  or  to  become  dlie  to  said  judgment  debtor 
to  the  amount  specified  therein  which  shall  not  exceed  ten  per  centum 
thereof,  and  said  levy  shall  be  a  continuing  levy  until  said  execution  and 
tie  expenses  thereof  are  fully  satisfied  and  paid  or  until  modified  as  here- 
inafter providied,  but  only  one  execution  against  the  wages,  debts,  earn- 
ings, salary,  income  from  trust  funds  or  profits  of  said  judgment  debtor 
siiall  be  satisfied  at  one  time  and  wihere  more  than  one  execution  has  been 
issued  or  shall  be  issued  pursuant  to  the  provisions  of  this  section  against 
the  same  judgment  debtor,  they  shall  be  satisfied'  in  the  order  of  priority 
in  which  such  executions  are  presented  to  the  person  or  persons  from  whom 
smeh  wages,  debts,  earnings,  salary,  income  from  trust  funds  or  profits  are 
due  and  owing.     It  shall  be  the  duty  of  any  person  or  corporation,  munici- 
pal or  otherwise,  to  whom  said  execution  shall  be  presented-,  and  who  shall 
ttt  such  time  be  indebted  to  the  judgment  debtor  named  in  such  execution, 
or  who  shall  become  indebted  to  such  judgment  debtor  in  the  future,  and 
T^hile  said  execution  shall  remain  a  lien  upon  said  indHebtedness  to  pay  over 
.to  the  officer  presenting  the  same,  such  amount  of  such  indebtedness  as  such 
exefcution  ah-aU  prescriibe  until  said  execution  shall  be  wholly  satisfied  and 
auch.  payment  shall  be  a  bar  to  any  action  therefor  by  any  such  judgment 
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debtor.  If  such  persoa  or  oopporatioai,  munidipal  or  otherwise,  to  whom 
said  execution  diall  be  preeeEbted  shall  fail,  ot  leiuae  to  pay  over  to  said 
officer  presenting  said  execution,  the  percentage  of  6aid  indtebtedneas,  he 
ehall  be  liable  to  an^  action  therefor  bj  the  judgmenit  creditor  nnoned  in 
flfuoh  execution,  and  the  amount  so  recovered  by  such  judgment  creditor 
fihall  be  a^pplied  towards  the  payment  of  aaid  execution.  Either  party 
may  apply  at  any  time  to  the  court  from  which  such  execution  ehall  iesue, 
or  to  any  judge  or  justice  issuing  the  same,  or  to  the  county  judge  of  the 
county,  and  in  any  county  where  there  is  no  county  judge,  to  any  justice 
of  the  city  court  upon  such  notice  to  the  other  party  as  such  court,  judge, 
or  justice  ahall  direct  for  a  modification  of  said  execution^  and  upon  such 
hearing  the  said  court,  judge  or  justice  may  make  tsuch  modification  of  said 
execution  as  ehall  be  deemad  just,  and  euch  execution  as  &o  modified  shall 
continue  in  full  force  and  effect  until  fully  paid  and  satisfied,  or  until 
further  modified  bs  herein  provided.  This  section,  so  far  as  it  relates  to 
wages  and  salary,  due  and  owing  or  to  become  diue  and  owing  to  tiie  judg- 
ment debtor,  shall  not  apply  to  judgments  reooivered  more  thaai  ten  years 
prior  to  September  fiiet,  nineteen  hundred  and  eight,  and  any  execution 
heretofore  issued  upon  such  judgments  pursuant  to  an  order  heretofore 
granted  under  this  section  shall,  when  this  act  takes  effect,  cease  to  be  a 
lien  and  continuing  levy  upon  wages  and  salary  thereafter  to  become  due 
and  owing  to  the  judgment  debtor. 

From  chap.  157  of  1842,  S  1;  chap.  107  of  1868,  |  1;  chap.  782  of  1866. 

Amended  by  chap.  642  of  1879,  chap.  116  of  1901,  chap.  461  of  1903,  chap.  175  o( 
1906  and  chap.  148  of  1908,  chaps.  489  and  632  of  1911. 

Note. —  The  amendment  of  this  section  by  chap.  148  of  1908  permits  any  person 
who  has  reduced  his  claim  to  Judgment  to  hare  a  special  execution,  though  onlF  ia 
the  ease  where  the  judgment  was  for  work  as  a  domestic  servant  may  the  JndgnteBt 
ereditor  satisfy  his  original  execution  out  of  the  property  enumerated. 

Note. — ^The  amendment  by  chaps.  489  and  632  of  1911  permits  several  ex- 
ecutions against  Income  to  be  outstanding  at  one  time,  butt  allows  only  one  to 
be  satisfied  at  a  time. 


a.  Bankrupt. — A  motion  to  set  aside 
an  execution  on  a  Judgment  debtor's 
salary,  levied  under  S  1391,  should  be 
denied  where  the  moving  papers  merely 
show  that  the  debtor  has  been  adjudged 
a  bankrupt  without  alleging  a  discharge 
or  stay  of  proceedings  against  him: 
Maas  V.  Kuhn,  130  App.  Div.  68;  114 
N.  Y.  Supp.  444. 

b.  Board. — Where  an  employee  re- 
ceives as  compensation  forty-five  dollars 
per  month  and  his  board,  the  board  is 
part  of  his  earnings  within  the  meaning 
of  §  1391:  Burns  v.  Maurer,  72  Misc. 
481. 

c.  Commissions. —  Commissions  re- 
ceived on  a  percentage  basis  are  wages, 
earnings,  and  salary  within  S  1391; 
payments  made  on  account  of  antici- 
pated   commissions,    need    not    be    re- 


paid except  out  of  commissions,  and 
there  is  no  personal  liability  therefor  if 
the  commissions  fall  short  of  the  ad- 
vances: Hollender  v.  Friedenberg,  60 
Misc.  666;  112  N.  T.  Supp.  467. 

d.  An  order  directing  an  execution 
against  wages  pursuant  to  S  1391  can- 
not be  issued  to  the  agent  of  the  em- 
ployer of  the  judgment  debtor,  nor  to 
a  copartnership  where  It  appears  that 
the  judgment  debtor  acted  as  selling 
agent  for  certain  mills  on  a  commis- 
sion: Relbsteln  v.  Stenz,  140  App.  Dlv. 
519;    125  X.  Y.  Supp.  508. 

e.  Costs. — An  application  for  an 
.order  directing  the  issuance  of  execu- 
tions against  the  wages  of  a  judgment 
deb  cor  is  not  a  motion  upon  which  costs 
may  be  awarded,  within  S  3236:  Brodle 
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V.  O'Donnell,  71  Misc.  530;  180  N.  Y. 
Supp.  805. 

a.  Sxecntlon. — Before  an  execution 
ean  be  lawfully  presented  to  an  em- 
ployer, as  contemplated  by  9  1391,  a 
Judgment  against  his  employee  must 
have  been  recovered  and  an  execution 
thereon  issued  and  returned  wholly  or 
partly  unsatisfied:  Reynolds  v.  Harlem 
Cons.  Co.,  71  Misc.  446;  128  N.  Y. 
Supp.  642. 

b.  Future  earnings. — An  assignment 
of  future  earnings,  wages  or  salary, 
does  not  serve  to  transfer  the  legal  title 
thereto,  and  is  subject  to  the  right  of  a 
judgment  creditor  of  the  assignor  to 
have  the  same  applied  to  the  payment 
of  an  execution  upon  his  judgment: 
Hirschberg  v.  Chic  Dress  Co.,  72  Misc. 
339. 

e.  Garnishee  salary. — ^Where  a  judg- 
ment in  an  action  for  negligence  was 
recovered  prior  to  September  1,  1908, 
when  the  amendment  to  9  1891  made 
by  chapter  148  of  the  Laws  of  1908  took 
effect,  no  order  to  garnishee  the  salary 
of  the  Judgment  debtor  should  be 
granted,  as  the  amendment  applies  only 
to  Judgments  recovered  after  it  took 
effect:  Kelly  v.  Mulcahy,  181  App.  IMt. 
639;  116  N.  Y.  Supp.  61. 

d.  Outstanding  execntton. — An  ex- 
cution  against  wages  under  S  1391  can- 
not issue,  while  a  similar  execution  re- 
mains outstanding  and  unsatisfied;  such 
unauthorized  execution  may  be  attacked 
by  any  one  whose  interests  are  affected: 
Matter  of  Royal  Bank,  140  App.  Div. 
480;    125  N.  Y.  Supp.  322. 

e.  An  execution  against  the  wages  of 
a  Judgment  debtor  under  §  1391  can  be 
issued  only  where  no  other  similar  ex- 
ecution is  "  unsatisfied  and  outstand- 
ing ":  Bloomingdale  v.  Richardson,  140 
App.  Div.  350;  125  N.  Y.  Supp.  820. 

f.  Parties. — ^The  remedy  provided  by 
f  1391,  against  a  person  or  corporation 
who  having  money  earned  as  wages  by 
a  Judgment  debtor,  neglects  or  refuses 
to  pay  over  the  percentage  of  his  wages 
which  the  law  prescribes,  is  a  distinct, 
separate  and  new  cauee  of  action  in 
favor  of  the  judgment  creditor,  and  the 
judgment  creditor  need  not  be  made  a 
party  defendant  to  such  an  action:  Van 
Wie  V.  D.  ft  H.  Co.,  71  Misc.  25;  127 
N.  Y.  <Supp.  184. 

g.  Retroactlye. — ^The  amendment  to 
f  1891  by  chapter  148  of  1908,  allowing 
an  execution  upon  a  salary  due  the 
Judgment  debtor,  although  the  Judg- 
ment was  not  recovered  wholly  for 
necessaries  or  for  work  performed,  as 
a  domestic,  etc.,  is  not  retroactive: 
Laird  r.  Carton,  132  App.  Div.  176; 
116  N.  Y.  Supp.  851. 

h.  The  amendment  to  9  1391,  author- 
izing an  execution  against  the  income  of 
a  judgment  debtor  derived  from  trust 
created  before   the  act,  is  retroactive: 


Brearley    School,    Irimited,     v.    Ward, 
138  App.  Div.  838;  123  N.  Y.  Supp.  614. 

i.  The  amendment  of  1908  to  §  1391, 
extending  the  remedies  of  creditors  of 
beneficiaries  of  trust  estates,  cannot  be 
construed  as  applicable  to  a  trust  there- 
tofore created  without  violating  the  con- 
stitutional provisions  against  retroactive 
legislation:  Brearley  School  v.  Ward, 
67  Misc.  163;  121  N.  Y.  Supp.  691. 

j.  Salary — ^The  amendment  to  9  1891 
by  chapter  148  of  1908  is  not  retro- 
active and  an  execution  against  a  judg- 
ment debtor's  wages  or  salary  cannot  be 
Issued  on  a  judgment  recovered  before 
that  date  unless  the  Judgment  was  for 
necessaries  furnished  or  work  per- 
formed in  the  family  as  a  domestic: 
Osterhoudt  v.  Stade,  188  App.  Div.  88; 

117  N.  Y.  Supp.  809. 

k.  An  affidavit  to  obtain  an  order 
that  execution  issue,  pursuant  to  9  1891, 
against  the  salary  of  a  Judgment  debtor, 
which  does  not  state  that  the  Judgment 
was  for  necessaries  but  simply  for 
money  loaned,  is  fatally  defective;  and 
the  order  based  thereon  must  be  va- 
cated: Matter  of  Hogan,  64  Misc.  802; 

118  N.  Y.  Supp.  637. 

1.  Trust  income.^-The  amendment 
to  f  1391  which  authorizes  the  collec- 
tion by  execution  of  ten  per  cent,  of  a 
trust  income,  applies  to  all  incomes,  ir- 
respective of  whether  or  not  the  income 
is  more  than  sufiBcient  to  provide  for 
the  judgment  debtor's  maintenance: 
Heppenstall  v.  Baudouine,  73  Misc.  118. 

m.  An  execution  under  §  1391  as 
amended  by  chapter  148  of  the  Laws 
of  1908,  can  be  Lawfully  issued  against 
ten  per  cent,  of  the  income  derived 
from  a  trust  fund,  although  the  fund 
was  created  by  a  will  probated  prior  to 
the  passage  of  that  act:  Brearley  School 
V.  Ward,  201  N.  Y.  358. 

n.  The  only  means  by  which  the  in- 
come of  a  trust  can  be  reached  by  a 
judgment  creditor  of  the  beneficiary  Is 
by  an  action  in  equity  to  impound  the 
surplus  beyond  the  requirements  of  the 
beneficiary  for  his  support  by  a  special 
execution  under  §  1391:  Matter  of  Ung- 
rich,  201  N.  Y.  415. 

o.  Wages. — Since  an  execution  is  a 
remedial  process  the  court  may,  under 
f  1891,  as  amended  in  1908,  allow  ex- 
ecution to  issue  against  wages,  although 
the  judgment  upon  which  the  execution 
is  sought  was  rendered  before  the  en- 
actment of  such  amendment:  Laird  v. 
Carton,  196  N.  Y.  169;  rev'g  132  App. 
Div.  176;  116  N.  Y.  Supp.  861. 

p.  The  provisions  of  9  1391,  which 
went  into  effect  on  the  1st  day  of  Sep- 
tember, 1908,  apply  to  a  judgment  pre- 
viously recovered;  the  provisions  of 
said  section  simply  furnish  to  the  judg- 
ment creditor  an  additional  remedy  to 
enable  him  to  enforce  a  previously  ex- 
isting right  and  impair  no  contractual 
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or  property  right  of  the  Jadgment 
debtor  so  as  to  render  the  statute  un- 
constitational:  Bayliss  t.  Ryan,  64  Misc. 
146;  117  N.  Y.  Supp.  1022. 

a.  The  amendment  to  9  1391  per- 
mitting an  execution  against  the  salary 
of  a  Judgment  debtor  Is  retroactive, 
so  that  the  execution  can  be  Issued  on 
a  prior  Judgment:  Hedges  v.  Kelser,  186 
App.  DlT.  12. 

b.  Where  a  Judgment  creditor  after 
having  appealed  from  an  order  vacating 


an  execution  against  a  salary  issued  un- 
der f  1391  obtains  a  second  order 
allowing  such  execution  which  remains 
in  force,  his  prior  appeal  should  be  dls* 
missed:  O'Brien  v.  Kelly,  184  App.  Div. 
562;   119  N.  Y.  Supp.  613. 

c.  Compensation  which  le  not  paid  at 
stated  times  nor  in  stated  amounts  but 
is  allowed  in  bulk  by  a  justice  of  the 
supreme  court,  is  not  wages,  salary  or 
earnings  within  the  meaning  of  9  1391: 
Jones  V.  NicoII,  72  Misc.  483. 


§  1393.    Military  pay,  rewards,  etc.,  exempt  from  execution  and 
other  legal  proceedings. 


d.  The  provisions  of  9  1393  may  be 
waived,  and  when  once  waived  by  a 
pensioner  cannot  be  restored  by  any  act 


of   his:    Omans    v.    Beeman,    66    Misc. 
625;  121  N.  Y.  Supp.  166. 


§  1404-a.    Exemption  of  exhibits  at  exhibitions. 

'No  process  of  attachment,  execution,  sequestration,  replevin,  distress  or 
any  kind  of  seizure  shall  be  served  or  levied  upon  articles,  goods,  wares, 
merchandise  or  property  of  any  description  while  the  same  is  en  route  to 
or  from^  or  while  on  exhibition  or  deposited  by  exhibitors  at  any  interna- 
tional exhibition  held  under  the  auspices  or  supervision  of  the  United 
States,  within  any  city  or  county  of  this  state,  nor  shall  such  property  be 
subject  to  attachment,  seizure,  levy  or  sale,  for  any  cause  whatever,  in  the 
hands  of  the  authorities  of  such  exhibition  or  otherwise. 

From:  L.  1880,  chap.  393,  9  1. 

Added  by  chap.  65  of  1909. 

§  1408.    id.,  when  issued  from  court  not  of  record. 


e.  Where  a  sheriff  has  levied  on 
property  by  virtue  of  an  ezecntlon 
and   reduced   It   to   his   possession,   and 

another    ezecntlon    against    the    same 
property    is   delivered    to    him    but    the 

levy  is  not  made,  a  constable  who  has 


an  execution  against  that  defendant 
Isued  by  a  justice  of  the  peace,  may  not 
make  a  valid  levy  on  the  property  held 
by  the  sheriff:  Wotkyns  ft  Co.  v.  Demp- 
sey-Gabriels  Brick  Co.,  62  Misc.  66;  116 
N.  T.  Supp.  265. 


§  1410.    Execution  may  be  levied  upon  current  money. 

f.    dicse  in  action. — A  chose  in  ac- |  execution:  Bayer  v.  Doescher.  139  App. 
tlon  Is  not  subject  to  levy  and  sale  on|Div.  324;   123  N.  Y.  Supp.  1096. 

§  1418.    Claim  of  property  by  a  third  person,  how  tried. 


g.  Sheriff. —  The  right  of  action 
against  one  who  wrongfully  and  fraud- 
ulently claims  property  held  by  a  sheriff 
by  virtue  of  a  levy,  and  to  whom  the 
sheriff   surrenders    such    property,    be- 


longs to  the  sheriff  and  not  to  the  ex- 
ecution creditor;  his  remedy  is  against 
the  sheriff:  Cohen  v.  Sobel,  62  Bfisc 
306;  114  N.  Y.  Supp.  774. 


§  1487.    In  what  cases  execution  may  be  issued  against  the  person. 

h.  Woman. — An  allegation  in  a  com- 1  the    defendant,    a    woman,    asserted    a 
plaint  in  an  action  for  conversion,  that  |  lien    for    charges    as    a    warehouseman. 


353 


[§§  1488,  1600 


does  not  charge  a  wilful  injury  to  prop- 
erty, and  she  is  not  liable  to  arrest, 
within  the  meaning  of  I  553;  hence,  on 
succeeding  in  the  action,  a  body  execu- 
tion against  the  plaintiff  therein  is  not 
authorized,  and  defendant's  attorney  is 


liable  for  damages  resulting  from  resort- 
ing to  such  process  for  the  enforcement 
of  the  Judgment  obtained  on  dismissal 
of  the  complaint:  Allen  y.  Fromme,  195 
N.  Y.  404;  reVg  124  App.  Div.  936. 


§  1488.;  Id.;  against  a  woman. 

See  §  51,  Domestic  Relations  Law,  Judgment  for  or  against  married  woman. 


a.  Unauthorized. — ^An  allegation  in  a 
complaint  in  an  action  for  conversion, 
that  the  defendant,  a  woman,  asserted 
a  lien  for  charges  as  a  warehouse- 
man, does  not  charge  a  wilful  injury 
to  property,  and  she  is  not  liable  to 
arrest,  within  the  meaning  of  §  553; 
hence,  on  succeeding  in  the  action,  a 


body  execution  against  the  plaintiff 
therein  is  not  authorized,  and  defend- 
ant's attorney  is  liable  for  damages  re- 
sulting from  resorting  to  such  process 
for  the  enforcement  of  the  Judgment 
obtained  on  dismissal  of  the  complaint: 
Allen  V.  FYomme,  195  N.  Y.  404;  rev'g 
124  App.  Diy.  936. 


§  1496.    Plaintiff  may  recover  damages  with  the  land. 


b.  Minor. —  Ejectment  cannot  be 
maintained  by  one  who  has  deeded  away 
the  lands  that  are  the  subject  of  the 
action  during  his  minority,  until,  after 
becoming  of  age,  he  has  disaf^rmed  his 
deed  by  executing  a  deed  to  another 


person,  or  by  actual  entry  for  the  pur- 
pose of  disaffirmance,  or  by  some  other 
act  clearly  demonstrating  his  intent  to 
avoid  his  deed:  Tomczek  v.  Wieser,  58 
Misc.  46;  108  N.  Y.  Supp.  784. 


§  1497.    Rents  and  profits  to  be  included  in  damages. 


c.  Damages. — ^Under  9  1498  a  mort- 
gagee must  be  regarded  as  a  mere  lienor 
and  hence  cannot  obtain  possession  of  the 
mortgaged  premises,  prior  to  foreclosure, 
BO  as  to  constitute  himself  a  mortgagee 
in  possession;  the  proTislons  of  S§  1496, 
1497  and  1531  prescribe  the  rule  of  dam- 


ages which  may  ordinarily  be  recovered 
in  an  action  of  ejectment,  but  they  do  not 
interfere  with  the  right  to  recover  double 
damages  provided  in  §  200  of  the  Real 
Property  Law:  Barson  v.  Mulligan,  191 
N.  Y.  306;  rev'g  120  App.  Div.  879. 


§  1498.    Mortgagee  cannot  maintain  action. 


d.  Mortgagee — ^Under  I  1498  a  mort- 
must  be  regarded  as  a  mere  lienor 
and  hence  cannot  obtain  possession  of  the 
mortgaged  premises,  prior  to  foreclosure, 
so  as  to  constitute  himself  a  mortgagee 
In  possession;  the  provisions  of  §§  1496, 
1497  and  1531  prescribe  the  rule  of  dam- 


ages which  may  ordinarily  be  recovered 
in  an  action  of  ejectment,  but  they  do  not 
interfere  with  the  right  to  recover  double 
damages  provided  in  §  200  of  the  Real 
Property  Law:  Barson  t.  Mulligan,  191 
N.  Y.  306;  rev'g  120  App.  Div.  879. 


§  1499.    Action  cannot  be  maintained  for  dower. 


e.  Easement. — §  1499  is  no  protec- 
tion as  against  a  binding  agreement  cre- 
ating an  easement  in  a  party  wall  and 
such,  easement  is  an  Incumbrance  upon 


the  property  so  that  it  cannot  be  sold 
"  free  of  all  liens  and  incumbrances  ": 
Maupai  V.  Jackson,  139  App.  Div.  524; 
124  N.  Y.  Supp.  220. 


§  1 500.    Separate  action  by  joint  tenant  or  tenant  in  common. 


f.  Parties. — ^In  an  action  to  recover 
the  possession  of  real  property,  the  only 
necessary  party  defendant  is  the  occupant 
of  the  property  sought  to  be  recovered;  in 
sneh  an  action,  brought  by  one  owning  an 

23 


undivided  share  in  the  property,  the  own- 
ers of  the  other  shares  and  one  havings 
right  of  dower  in  the  premises  are  not 
necessary  parties:  Bevers  v.  Grande,  68 
Misc.  398;  109  N.  Y.  Supp.  447. 


§§  1501,  1523] 
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§  1 501 .    Grantee  of  lands  held  adversely  niay  maintain  action. 


a.  Estoppel. — Where  in  an  action  to 
recover  possession  of  real  property  de- 
fendant alleges  that  he  was  in  actual 
poesesalon  of  the  land,  claiming  under 
a  title  adverse  to  that  of  plaintiff's 
grantors,  when  they  made  the  ccmvey- 
ance  to  her,  and  also  claims  title  under 
a  deed  received  after  the  action  was  he- 
gun  from  plaintiff's  grantors  to  himself, 
he  is  estopped  from  asserting  that  plain- 
tiff cannot  maintain  the  action  in  the 
name  of  her  grantors:  Sheridan  v.  Card- 
well,  145  App.  Div.  609. 

b.  Possession. — In  an  action  of  eject- 
ment it  is  not  sufficient  to  prove  a  paper 
title    to   the    lands,    but   possession    in 


someone  through  whom  the  plaintilf 
claims  must  be  shown:  Aubuchon  v.  N. 
Y.,  N.  H.  &  H.  R.  R.  Co.,  137  App.  Dlv. 
834;  122  N.  Y.  Supp.  581. 

c.  TlUe. — A  plaintiff  in  ejectment 
must  recover,  if  at  all,  upon  the 
strength  of  his  own  title,  not  upon  the 
weakness  of  the  defendant's  title;  in 
order  for  a  plaintiff  to  bring  an  action 
of  ejectment  in  the  name  of  her  grantor 
pursuant  to  §  1501,  the  conveyance 
under  which  she  claims  must  be  void 
because  the  property  was  held  adversely 
to  the  grantor:  Sheridan  v.  Cardwell, 
141  App.  Div.  864;  126  N.  Y.  Supp. 
781. 


§  1 502.    Against  whom  action  to  be  brouglit. 


d.  Parties. — In  an  action  to  recover 
the  possession  of  real  property,  the  only 
necessary  party  defendant  is  the  occupant 
of  the  property  sought  to  be  recovered;  in 
such  an  action,  brought  by  one  owning  an 


undivided  share  in  the  property,  the  own- 
ers of  the  other  shares  and  one  having  a 
right  of  dower  In  the  premises  are  not 
necessary  parties:  Severs  v.  Grande,  68 
Misc.  398;  109  N.  Y.  Supp.  447. 


§  1504.    When  action  may  be  brought  for  non-payment  of  rent. 


e.  Snnunary  proceedings. — The  insti- 
tution of  an  action  of  ejectment  against 
a  tenant  for  failure  to  pay  rent,  upon 
the  ground  of  condition  broken,  termi- 
nates the  relation  of  landlord  and  ten- 


ant; and,  while  the  action  is  pending, 
the  landlord  cannot  maintidn  summary 
proceedings  for  nonpayment  of  rent: 
Janes  v.  Paddell,  74  Misc.  409. 


§  1519.    Verdict,  etc.,  to  state  nature  of  plaintiff's  estate. 


f.  Defective. — ^Where  the  jury  in  an 
action  of  ejectment  merely  locates  a 
disputed  boundary  line  and  finds  that 
the  plaintiff  has  not  repossessed  herself 
of  the  lands,  but  there  is  no  general 
verdict  or  finding  as  to  the  plaintiff's 
estate  in  the  property  as  required  by 
9   1519,  and  the  Terdict  does  not  de- 


scribe the  property  to  be  reooTered,  or 
fix  the  damages,  or  award  possession  to 
the  plaintiff,  a  Judgment  entered  by  di- 
rection of  the  court  Is  fatally  defective 
and  will  be  set  aside  on  motion:  Shanley 
V.  Murty,  134  App.  Div.  845;  119  N. 
Y.  Supp.  175. 


§  1 522.    Action  to  be  divided,  when  different  persons  succeed  to  dif- 
ferent parcels. 


g.  Severance. — ^Where  two  causes  of 
action  have  been  improperly  joined  in 
one  complaint  and  defendant  has  inter- 
posed a  demurrer,  the  court  cannot  be- 
fore the  decision  of  the  demurrer,  per- 


mit the  plaintiff  to  sever  the  actions 
and  serve  an  amended  complidnt,  even 
though  his  time  to  amend  as  of  course 
had  not  expired:  Neun  v.  Bacon  Co., 
137  App.  Div.  397;  121  N.  Y.  Supp.  718. 


§  1523.    id.;  when  different  persons  succeed  to  real  property  and  to 
rents  and  profits. 


h.  Severance. — ^Where  two  causes  of 
action  have  been  improperly  joined  in 
one  complaint  and  defendant  has  inter- 
posed a  demurrer,  the  court  cannot  be- 
fore the  decision  of  the  demurrer,  per- 
mit the  plaintiff  to  sever  the  actions  and 


serve  an  amended  complaint,  even 
though  his  time  to  amend  as  of  course 
had  not  expired:  Neun  t.  Bacon  Co., 
137  App.  Div.  397;  121  N.  Y.  Supp. 
718. 
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§  1 524.    Effect  of  judgment  rendered  after  trial  of  issue  of  fact. 

A  fiiual  ju-dgment  in  'an  aotian  specified  in  this  article,  renidered  upon 
the  trial  of  an  iasnie  of  fact,  is  cancliosive,  as  to  tihe  title,  established  in  the 
motion,  upon  each  party  against  whom  it  is  rendered,  and  every  person 
claiming  froon,  through,  or  under  him,  by  title  accruing,  either  after  the 
judgment-roll  is'  filed,  or  after  a  notice  of  the  pendency  of  the  action  is 
filed  in  the  proper  county  clerk's  office,  'as  prescribed  in  article  ninth  of 
this  title. 

Amended  by  chap.  509  of  1911.      (In  effect  Sept.  1,  1911.) 

Note. — The  amendment  by  chap.  509  of  1911  abolishes  new  trials  in  actions 
to  recover  real  property. 


a.  Former  action. — An  action  in 
ejectment  lies  although  there  was  a  for- 
mer action  by  the  plaintiff's  predecessor 
against  the  defendant's  predecessor  to 
recover  possession,  if  no  lis  pendens  was 


filed  in  that  action  and  no  decision  was 
rendered:  New  York  Central  v.  Moore, 
137   App.   Div.    461;    121    N.    Y.    Supp. 

884. 


§1525.    New  trial  may  be  granted. 

Repealed  by  chap.  509  of  1911.  (In  effect  Sept.  1,  1911.) 

§  1 526.    Effect  of  judgment  by  default,  etc. 

A  fimal  judgment  for  the  plaiDtiff,  rendered  in  an  action  specified  in  this 
article,  otherwise  than  upon  the  trial  of  an  iissue  of  fact,  is  conclusive  upon; 
the  defendant,  and  every  i>er9on.  claiming  from,  through,  or  under  him, 
by  title  accruing,  either  after  the  judgment-roll  is  filed,  or  after  a  notice 
of  the  pendency  of  the  action  is  filed  in  the  proper  counity  clerk's  office,  as 
prescribed  in  article  ninth  of  this  title. 

Amended  by  chap.  509  of  1911.     (In  effect  Sept.  1,  1911.) 

Note. — ^The  amendment  by  chap.  509  of  1911  abolishes  new  trials  in  actions 
to  recover  real  property. 


b.  Former  action. — An  action  in 
ejectment  lies  although  there  was  a  for- 
mer action  by  the  plaintiff's  predecessor 
against  the  defendant's  predecessor  to 
recover  possession,  if  no  lis  pendens  was 


filed  in  that  action  and  no  decision  was 
rendered:  New  York  Central  v.  Moore, 
137    App.   Div.    461;    121   N.    Y.    Supp. 

884. 


§  1 527.    Id.;  exception  in  cases  of  disability. 

Repealed  by  chap.  509  of  1911.      (In  effect  Sept.  1,  1911.) 

§  1528.    The  last  three  sections  qualified. 

Repealed  by  chap.  509  of  1911.      (In  effect   September   1,    1911.) 

§  1529.    Effect  on  possession  of  vacating  judgnfient. 

Where  the  plaintiff  has  taken  possession  of  real  property  bv  virtue  of  a 
&D.^  judgment,  his  possession  shall  not  be  in  any  way  affected  by  the  vaoat- 
ing  of  the  judgment.     \ti  such  a  case,  if  the  defendant  thereafter  recovers 
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final  ju'dgmettt  in  the  action,  it  -ranst  award  to  him  the  restitution  of  the 
poseessioiK  of  the  >property ;  and  he  may  have  an  execution  thereuipon  for 
the  delivery  of  the  poiasessian  to  him,  as  if  he  wia*  plaintiff. 

Amended  by  chap.  509  of  1911. 

Note. — The  amendment  by  chap.  509  of  1911  abolishes  new  trials  in  actions 
to  recover  real  proi>erty. 

§  1 530.    Evidence  on  new  trial. 

Repealed  by  chap.  509  of  1911. 


§1531.    Damages  recoverable;  set-off  by  defendant. 


a.  Damages. — ^Under  i  1498  a  mort- 
gagee must  be  regarded  as  a  mere  lienor 
and  hence  cannot  obtain  possession  of  the 
mortgaged  premises,  prior  to  foredosnre, 
so  as  to  constltnte  himself  a  mortgagee  in 
possession;  the  proyisions  of  U  1496, 1497 
and  1531  prescribe  the  rule  of  damages 
which  may  ordinarily  be  recovered  in  an 
action  of  ejectment,  but  they  do  not  inter- 
fere with  the  right  to  recoyer  double  dam- 
ages proTlded  in  S  200  of  the  Real  Prop- 
erty Law:  Barson  ▼.  Mulligan,  191  N.  T. 
806;  rey'g  120  App.  Dly.  879. 

b.  Recovery. — 9  1531  limiting  a  re- 
covery of  rents  and  profits  or  the  value 


of  use  and  occupation  to  a  term  not  ex- 
ceeding six  years  applies  only  to  actions 
of  ejectment,  and  it  seems  that  rents  lor 
a  longer  period  may  be  recovered  in  an 
action  for  partition:  Adams  v.  Bristol,  126 
App.  Div.  660;  111  N.  Y.  Supp.  231. 

c.  Joinder. — ^A  cause  of  action  for 
mesne  profits  may  be  Joined  with  a 
cause  of  action  in  ejectment,  under 
9  1531  in  a  court  having  Jurisdiction  of 
the  latter,  or  a  separate  action  for 
mesne  profits  may  be  brought:  Piekelko 
V.  Lake  Brewing  Co.,  65  Misc.  365;  119 
N.  Y.  Supp.  847. 


§  1 532.    When  action  for  partition  may  be  brought. 


d.  Adverse  title. — ^An  action  cannot 
be  maintained  for  the  partition  of  lands 
in  the  possession  of  certain  of  the  de- 
fendants under  a  claim  of  title  adverse 
to  that  of  the  plaintifr:  Jessup  v.  With- 
erbee  Real  Bstate  A  Imp.  Co.,  63  Misc. 
649;  117  N.  Y.  Supp.  276. 

e.  Complaint. — One  seeking  a  parti- 
tion as  heir  may  embody  in  his  complaint 
an  action  to  set  aside  a  deed  made  by  the 
ancestor,  and  the  question  of  delivery  and 
acceptance  of  the  deed  and  the  identity  of 
tiie  grantee  may  be  determined  in  such 
action:  Leldenthal  v.  Leldenthal,  121  App. 
Div.  269;  105  N.  Y.  Supp.  807. 

f.  Denial. — ^When  in  an  action  for 
partition  the  defendant  sets  up  adverse 
possession  under  tax  leases,  the  plaintiff 
under  a  denial  of  the  existence  of  the  tax 
leases  may  show  that  the  leases  were  not 
and  never  had  been  valid:  Obermeyer  v. 
Behn,  123  App.  Div.  440;  108  N.  Y.  Supp. 

289. 

g.  Executors. — Executors  having  a 
general  power  In  trust  to  sell  lands,  but 
no  possession,  are  not  tenants  In  com- 
mon with  one  having  an  interest  In  the 
fee  of  such  lands:  Bellinger  v.  Taylor, 
70  Misc.  415;    127  N.  Y.  Supp.  167. 

h.  Possession. — The  possession  of 
lands  required  by  §   1532   In  order  to 


maintain  partition  Is  not  a  strict  p^is 
posse^sio;  a  right  to  possession  Is  suffi- 
cient: Smith  V.  Allen,  139  App.  Div. 
657;  124  N.  Y.  Supp.  380. 

i.  Beligioas  corporations. — ^An  action 
of  partition  of  lands  jointly  owned  by 
two  religious  corporations  may  be  main- 
tained: N.  Y.  Home  M.  Soc.  v.  First 
Baptist  Church,  73  Misc.  129. 

j.  Separate  parcels. — Partition  can 
be  sought  In  one  action  of  only  such 
separate  parcels  of  land  as  are  owned 
In  common  by  all  the  owners,  each  de- 
fendant having*  an  Interest  in  each  and 
every  parcel:  De  Lancey  v.  Heylman,  69 
Misc.   267;    126  N.  Y.  Supp.   729. 

k.  Tenant  by  entirety. — One  tenant 
by  the  entirety  cannot  maintain  an  ac- 
tion to  partition  the  premises  against 
the  will  of  his  cotenant:  Vollaro  v.  Vol- 
laro,  144  App.  Div.  242. 

1.  Where  lands  are  held  by  a  hus- 
band and  wife  as  tenants  by  the  en- 
tirety, a  partition  of  the  lands  by  one 
of  them  cannot  be  had  against  the  will 
of  the  other:  Lerbs  v.  Lerbs,  71  Misc. 
51;   129  N.  Y.  Supp.  903. 

m.  The  purchaser  of  a  judgment 
debtor's  Interest  as  tenant  by  the  en- 
tirety with  his  wife  under  a  sale  upon 
execution,  cannot  maintain  an  action  of 


I 
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partition  against  the  wife  of  the  Judg- 
ment debtor:  Bartkowaik  v.  iSampson, 
73  Misc.  446. 

a.  Vendor. — The  owner  of  an  undl- 
Tided  interest  in  lands  may  maintain 
an  action  to  partition  them,  although  he 


§  1533.    Id.,  by  remainderman. 

b.  Consents — ^An  action  lor  partition 
cannot  be  maintained  where  the  requi- 
site consent  under  f  1538  cannot  be 
obtained,  and  the  whereabouts  of  the 
life  tenant  la  unknown:  Jeny  t.  Merkle, 
128  App.  DlT.  838;  112  N.  Y.  Supp. 
1106. 

c.  Partition. — A  will  provided  that 
at  death  of  E.,  if  she  survive  "  if  not 
at  the  death  of  M,  or  at  the  death  of 


has  made  an  executory  contract  to  sell 
them  and  the  vendee  has  paid  part  of 
the  purchase  price  and  is  in  possession: 
Howard  v.  Morrissey,  71  Misc.  267;  130 
N.  Y.  Supp.  322. 


testator,  if  he  survive  both,  testator 
gave  certain  property  to  the  three 
youngefft  children  then  living"  of  E. 
Held  that  at  death  of  testator  any  one 
of  the  three  youngest  children  of  E., 
could  maintain  partition  or  with  con- 
sent of  the  life  tenant  a  sale  could  be 
had,  their  remainder  being  vested:  Van 
Deusen  v.  Van  Deusen,  138  App.  Div. 
357;  122  N.  Y.  Supp.  718. 


§  1537.    When  heir  may  maintain  action  for  partition  of  devised 
property. 


d.  Undivided  Interest. — One  holding 
an  undivided  five-sevenths  of  land  under 
a  conveyance  from  the  sole  devisee  who 
had  purchased  the  interests  of  five  of 
the  seven  heirs  pending  a  contest  over 
the  probate  of  the  will,  which  lands  are 
in  the  actual  possession  of  a  temporary 


administrator,  may  maintain  an  action 
for  partition,  even  though  the  contest 
is  still  pending,  if  there  be  no  claim 
that  the  owner  left  any  other  will: 
Smith  V.  Allen,  139  App.  Div.  657;  124 
N.  Y.  Supp.  380. 


§  1538.    Who  must  be  parties. 

Every  person  having  an  undivided  share,  in  possession  or  otherwise,  in 
the  property,  as  tenant  in  fee,  for  life,  by  the  courtesy,  or  for  years ;  every 
person  entitled  to  the  reversion,  remainder  or  inheritance  of  an  undivided 
share,  after  the  determination  of  a  particular  estate  therein;  every  person 
who,    by   any   contingency   contained   in   a   devise   or   grant,    or   other- 
wise, is  or  may  become  entitled  to  a  beneficial  interest  in  an  undivided 
share  thereof,  provided  that  where  a  future  estate  or  interest  is  limited 
in  any  contingency  to  the  persons  who  shall  compose  a  certain  class  upon 
the  happening  of  a  future  event,  it  shall  be  sufficient  to  make  parties  to 
the   action  the  persons  who  would  have  been  entitled  to  such  estate  or 
interest  if  such  event  had  happened  immediately  before  the  commencement 
of  the  action;  every  person  having  an  inchoate  right  of  dower  in  an  undi- 
vided share  in  the  property;  and  every  person  having  a  right  of  dower  in 
the  property,  or  any  part  thereof,  which  has  not  been  admeasured,  must  be 
made  a  party  to  an  action  for  a  partition.    But  no  person,  other  than  a  joint 
tenant  or  a  tenant  in  common  of  the  property,  shall  be  a  plaintiff  in  the 
action.     Whenever  an  action  for  the  partition  of  real  property  shall  be 
brought  before  the  expiration  of  three  years  from  the  time  when  letters  of 
administration  or  letters  testamentary,  as  the  case  may  be,  shall  have  been 
iBSued  upon  the  estate  of  the  decedent  from  whom  the  plaintiff's  title  is 
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derived,  the  executors  or  adminifitratorS;  as  the  case  may  be,  if  any,  of  the 
estate  of  said  decedent,  shall  be  made  parties  defendant.  In  case  no  execu- 
tor or  administrator  of  such  decedent  shall  have  been  appointed  at  the  tiine 
said  action  is  begun,  that  fact  shall  be  alleged  in  the  complaint  The 
executors  or  administrators;  if  any,  as  the  case  may  be,  of  a  deceased 
person,  who,  if  living,  should  be  a  party  to  such  action,  shall  be  made 
parties  defendant  therein,  and  in  case  no  executor  or  administrator  of  such 
deceased  person  shall  have  been  appointed,  that  fact  shall  be  alleged  in 
the  complaint  Where  the  interlocutory  judgment  directs  a  sale  of  the 
premises  sought  to  be  partitioned,  or  of  some  part  thereof,  the  judgment 
may,  in  the  discretion  of  the  court,  direct  that  the  premises  so  sold  pur- 
suant to  such  interlocutory  judgment  shall  be  free  from  the  lien  of  every 
debt  of  such  decedent  or  decedents,  except  debts  which  were  a  lien  upon  the 
premises  before  the  deathi  of  such  decedent  or  decedents.  When  the 
action  is  brought  before  three  years  have  elapsed  from  the  granting  of 
such  letters  of  administration  or  letters  testamentary,  as  the  case  may  be, 
upon  the  estate  of  the  decedent  from  whom  the  plaintiff  derived  his  title, 
and  the  interlocutory  judgment  directs,  as  above  provided,  that  the 
premises  shall  be  sold,  free  from  the  lien  of  debts,  the  final  judgment  shall 
direct  that  the  proceeds  of  the  sale  remaining  after  the  payment  of  the 
costs,  referee's  fees,  expenses  of  sale,  taxes,  assessments,  water  rates,  and 
liens  established  before  the  death  of  the  decedent,  including  any  sum 
allowed  to  a  widow  in  satisfaction  of  her  right  of  dower,  therein  directed 
to  be  paid,  be  forthwitii  paid  into  court  by  the  referee  making  sudi  sale 
by  depositing  the  same  with  the  county  treasurer  of  the  county,  in  which 
the  trial  of  the  action  is  placed,  to  the  credit  of  the  parties  entitled  thereto, 
to  await  the  further  order  in  the  premises.  Where  the  action  is  brought 
before  three  years  have  elapsed  from  the  granting  of  letters  of  administra- 
tion or  letters  testamentary,  as  the  case  may  be,  upon  the  estate  of  a 
deceased  person,  who,  if  living,  shoidd  be  a  party  to  the  action,  and  the 
interlocutory  judgment  directs,  as  above  provided,  that  tie  premises  shall 
be  sold,  free  from  the  lien  of  debts,  the  final  judgment  shall  direct  that  the 
share  of  the  proceeds  of  such  sale,  which  would  have  been  his,  if  living,  be 
paid  into  court  by  such  referee,  by  depositing  the  same  with  such  county 
treasurer,  to  await  the  further  order  in  the  premises.  Upon  the  certificate 
of  the  surrogate  of  the  county  of  which  the  decedent  was,  at  the  time  of  his 
death,  a  resident,  showing  that  three  years  have  elapsed  since  the  issuing 
of  letters  testamentary  or  letters  of  administration,  as  the  case  may  be,  upon 
the  estate  of  said  decedent,  and  that  no  proceedings  for  the  mortgage,  lease 
or  sale  of  the  real  property  of  said  decedent  for  the  payment  of  his  debts  or 
funeral  expenses,  or  both,  is  pending,  and  upon  the  certificate  of  the  county 
clerk  of  the  county  where  the  real  property  sold  under  the  interlocutory 
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judgment  is  located,  showing  that  no  notice  provided  for  in  section  twenty- 
aeven  hundred  and  fifty-one  of  the  code  of  civil  procedure  has  been  filed 
in  his  office,  the  court,  wherein  the  final  judgment  was  made  shall,  upon 
the  application  of  any  party  to  said  action,  make  an  order  directing  the 
county  treasurer  to  pay  to  said  party  from  said  deposit,  the  amount  to 
which  he  is  entitled  under  said  final  judgment,  with  the  accumulation 
thereon,  if  any,  less  the  fees  of  said  county  treasurer.     Any  party  to  such 
action  may,  at  any  time  after  final  judgment,  upon  notice  to  the  executors 
or  administrators  of  the  decedent  from  whom  the  party  applying  derived 
his  share  or  interest,  apply  to  the  court  in  which  said  action  is  pending 
for  leave  to  withdraw  the  deposit  or  the  share  of  the  deposit,  adjudged  in 
the  final  judgment  to  belong  to  him;   and,  upon  said   application,   the 
court  may,  in  its  discretion,  make  an  order  directing  the  county  treasurer 
to  pay  over  to  said  party  the  deposit,  or  the  share  of  the  deposit,  adjudged 
in  the  final  judgment  to  belong  to  him,  but  said  order  shall  not  be  madft 
until  said  party  so  applying  shall  have  furnished  a  bond  to  the  people  of 
the  state  of  New  York  in  the  penalty  of  twice  the  amount  of  the  deposit 
sought  to  be  withdrawn,  with  two  or  more  good  and  sufficient  sureties, 
approved  by  the  judge  or  justice  of  the  court  making  such  order,  and  filed 
with  such  approval,  in  the  office  of  the  clerk  of  the  county  in  which  such 
action  is  pending,  to  the  effect  that  the  said  party  so  withdrawing  said 
deposit  will  pay  any  and  all  claims,  not  exceeding  the  amount  of  said 
deposit,  when  thereunto  required  by  order  of  the  court  or  by  order  of  the 
surrogate  or  of  the  surrogate's  court  in  a  proceeding  to  mortgage,  lease  or 
Bell  the  real  property  of  such  decedent.     Where  a  final  accounting  has  been 
liad  in  the  estate  of  said  decedent  in  a  surrogate's  court,  and  certified 
copies  of  the  account  and  decree  of  final  settlement,  showing  that  all  of  the 
debts  of  the  decedent  have  been  paid  in  full,  is  filed  with  the  court  having 
jurisdiction  of  the  fund,  the  court  may  dispense  with  the  giving  of  a  bond 
and  direct  the  immediate  payment  of  the  fund  to  the  parties  entitled 
thereto,  subject  to  the  provisions  of  article  second,  title  three,  chapter 
fifteen  of  the  code  of  civil  procedure.     But  where  final  judgment  shall  be 
rendered  in  any  action  for  partition  after  three  years  have  elapsed  from  the 
granting  of  letters  of  administration  or  letters  testamentary,  as  the  case  may 
be,  upon  the  estate  of  the  decedent  from  whom  the  plaintiff  derived  title, 
and  the  premises  shall  have  been  sold,  free  from  the  lien  of  debts,  as  above 
provided,  then,  upon  producing  to  the  court  the  certificate  of  the  surrogate 
of  the  county  of  which  the  decedent  was  at  the  time  of  his  death  a  resident, 
ehowing  that  three  years  have  elapsed  since  the  issuing  of  letters  of  admin- 
istration or  letters  testamentary,  as  the  case  may  be,  upon  the  estate  of 
said  decedent  and  that  no  proceeding  for  the  mortgage,  lease  or  sale  of  the 
real  property  of  the  decedent  for  the  payment  of  his  debts  or  funeral 
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expenses,  or  both,  is  pending,  and  upon  the  certificate  of  the  clerk  of  the 
county  where  the  real  property  sold  under  the  interlocutory  judgment  u 
located  showing  that  no  notice  provided  for  in  section  twenty-seven  huik 
dred  and  fifty-one  of  the  code  of  civil  procedure  has  been  filed  in  his  office^ 
the  court  rendering  the  final  judgment  shall  direct  the  payment  of  the 
different  shares  to  the  several  parties  entitled  thereto;  except  that  the 
share  of  a  deceased  person,  who,  if  living,  should  be  a  party  to  the  action 
shall  be  paid  into  court  as  above  provided,  unless  three  years  have  also 
elapsed  since  the  granting  of  letters  of  administration  or  letters  testa- 
mentary, as  the  case  may  be,  upon  the  estate  of  said  last  mentioned 
deceased  person,  and  like  certificates  of  the  surrogate  and  county  clerk  are 
produced  to  the  court. 
Amendeil  by  chap.  428  of  1909. 


a.  Executor. —  Where  a  testator 
placed  his  property  in  trust  for  his 
children,  but  authorized  his  executor  to 
sell  or  mortgage  the  estate  of  any  child 
to  invest  and  reinvest  the  trust  fund 
and  to  sell  the  real  estate  at  the  expira- 
tion of  the  trust  term,  and  divide  his 
estate  among  those  entitled  to  it,  the 
executor  is  entitled  to  be  substituted  in 
an  action  for  partition  begun  by  the 
testator:  Hamilton  v.  Hamilton,  63 
Misc.  633;  118  N.  T.  Supp.  588. 

b.  Legatee s. — ^Legatees  are  not 
proper  parties  to  an  action  for  the  par- 
tition of  a  testator's  real  property, 
though  their  legacies  are  to  be  paid  out 
of  the  proceeds  thereof;  nor  are  execu- 
tors having  a  general  power  in  trust  to 
sell  lands  but  no  possession  thereof 
proper  parties:  Bellinger  v.  Taylor,  70 
Misc.  415;  127  N.  Y.  Supp.  167. 

c.  Where,  by  the  terms  of  a  will,  an 
equitable  conversion  is  accomplished, 
legatees,  whose  legacies  are  payable  out 
of  the  proceeds  of  the  real  property, 
are  not  proper  parties  to  an  action  for 
the  partition  thereof,  and  where  no 
valid  trust  is  created,  though  the  ex- 
ecutors have  a  general  power  in  trust 
to  sell   the  land,  they  are   not  proper 


parties:    Bellinger   v.   Taylor,   70  Misc. 
139;    127   N.   Y.   Supp.   167. 

d.  Parties. — All  persons  having  or 
claiming  an  Interest  in  lands  sought  to 
be  partitioned  may  be  made  parties  to 
the  action  in  order  to  settle  all  contro- 
versies to  the  title  in  one  suit:  Howard 
V.  Morrissey,  71  Misc.  267;  130  X.  Y. 
Supp.  322. 

e.  Tmstee. — ^A  substituted  trustee 
has  no  standing  to  maintain  an  action 
to  partition  lands,  not  being  one  of  the 
persons  mentioned  in  §  1538:  Pattison 
V.  Cusack.  147  App.  Div.  428. 

f.  Wife. — ^Where  plainUff's  wife  died 
after  entry  of  Judgment  in  partition, 
and  before  the  reversal  thereof  he  mar- 
ried, the  second  wife,  not  having  re- 
leased her  dower,  is  a  necessary  party 
to  the  second  trial  and  the  court  upon 
proper  application  must  direct  that  she 
be  brought  in:  Becker  v.  McCrea,  135 
App.  Div.  704;  119  N.  Y.  Supp.  749. 

g.  Abutting  owners,  having  paid 
taxes  on  property,  are  not  necessary 
parties  to  an  action  for  partition  merely 
by  reason  of  their  claim  against  the 
property:  Johnson  v.  Aleshlre,  130  App. 
Div.  178;  114  N.  Y.  Supp.  398. 


§  1541.    Provision  where  a  party  is  unknown. 


h.  Publication. — ^Where  the  summons 
in  a  partition  action  is  served  by  publi- 
cation, failure  to  name  the  defendants 
in  the  notice  required  by  §  442  does  not 
deprive  the  court  of  jurisdiction,  or  de- 


feat a  title  to  the  premises  derived 
through  the  partition  sale:  Close  v.  Cal- 
der  Co..  139  App.  Div.  175;  123  N.  Y. 
Supp.  749. 


§  1 542.    Complaint  to  state  interest  of  parties. 


i.  Undivided  interest. — One  holding 
an  undivided  five-sevenths  of  land  under 
a  conveyance  from  the  sole  devisee  who 
had  purchased  the  interests  of  five  of 


the  seven  heirs  pending  a  contest  OTer 
the  probate  of  the  will,  which  lands  are 
in  the  actual  possession  of  a  temporary 
administrator,  may  maintain  an   action 
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for  partition,  even  though  the  contest 
is  still  pending,  if  there  be  no  claim 
that   the    owner   left    any    other    will: 


Smith  ▼.  Allen,  139  App.  Div.  657;  124 
N.  Y.  Supp.  380. 


§  1544.    Issues  of  fact  triable  by  jury. 


a.  Notice  of  trial. — ^The  plaintiff  in 
an  action  of  partition  need  not  have 
the  issues  to  be  tried  by  the  Jury  stated 


prior  to  the  notice  of  the  cause  for  trial: 
Jackson  v.  Rosenbrock,  69  Misc.  213; 
126  N.  Y.  Supp.  712. 


§  1546.    Interlocutory  judgment. 

b.  Actual  partition. — Under  §  1546 
the  court  must  order  an  actual  par- 
tition of  so  much  of  the  property  as  can 
be  actually  divided  among  the  parties 
without  great  prejudice  to  the  owners: 
Moore  v.  Hatfield,  71  Misc.  282;  130 
N.  Y.  Supp.   115. 

c.  Appeal. — Although  a  judgment  in 
a  partition  suit  is  interlocutory  as  be- 
tween the  parties  who  are  adjudged  to 
have  Interests  in  the  property,  it  is  final 
as  to  a  party  who  claims  an  interest 
therein  but  is  adjudged  to  have  none, 
and  such  party  may  appeal  to  the  court 


of  appeals  from  a  judgment  against  him 
without  waiting  for  a  judgment  that  is 
final  as  to  all  the  parties:  Brown  v. 
Feek,  204  N.  Y.  238. 

d.  Res  adjadicata. — ^An  interlocu- 
tory judgment  In  partition  directing  the 
sale  of  land  res  adjndicata  until  re- 
versed on  appeal,,  and  the  special  term, 
on  motion  for  final  Judgment,  has  no 
power  to  decide  that  plaintiff  had 
no  title  or  estate  In  the  land:  Boylan  t. 
George,  133  App.  Div.  614;  117  N.  Y. 
Supp.  573. 


§  1547.    Partial  partition^;  when  made. 


e.  Undivided  interest. — One  holding 
an  undivided  fivensevenths  of  land 
under  a  conveyance  from  the  sole  de- 
visee who  had  purchased  the  Interests 
of  five  of  the  seven  heirs  pending  a  con- 
test over  the  probate  of  the  will,  which 
lands  are  in  the  actual  possession  of  a 


temporary  administrator,  may  maintain 
an  action  for  partition,  even  though  the 
contest  is  still  pending,  if  there  be  no 
claim  that  the  owner  left  any  other 
will:  Smith  v.  Allen,  139  App.  Div.  657; 
124  N.  Y.  Supp.  380. 


§  1 560.    Sale  of  property;  when  directed. 


f.  Sale. — ^The  court  has  no  power 
arbitrarily  to  fix  a  minimun  price  at 
which  the  property  owned  in  common 
shall  be  sold  at  auction  under  a  Judg- 


ment of  partition  without  the  consent 
of  all  the  parties:  Schmitt  ▼.  Weber,  60 
Misc.  361;  113  N.  Y.  Supp.  449. 


§  1577.    Final  judgment;  effect  thereof. 


g.  Judgment — ^Where  there  has  been 
no  appeal  from  an  interlocutory  Judg- 
ment in  partition,  a  refusal  of  the 
special  term  to  grant  final  judgment  is 
in  effect  a  reversal  of  the  interlocutory 
Judgment,  and  beyond  the  power  of  the 
court:  Boylan  v.  George,  133  App.  Div. 
614;   117  N.  Y.  Supp.  573. 

h.  Purchaser. — Plaintiffs  In  partition 
are  not  entitled  to  maintain  an  action 


for  a  decree  against  a  purchaser,  ad- 
judging that  because  of  his  fiduciary  re- 
lation he  holds  the  property  in  trust  for 
the  heirs,  where  the  sale  was  confirmed 
on  plaintiflf's  motion,  thus  satisfying  the 
sale  and  it  Is  not  alleged  he  took 
advantage  of  his  relation  to  work  a 
fraud:  LaForge  v.  Latourette,  129  App. 
Div.  447;  114  N.  Y.  Supp.  146. 


§  1579.    Costs  and  expenses;  how  paid. 


i.  Costs. — Where  the  people  of  the 
state  of  New  York  have  been  made  a 
Xiarty,  under  9  1594,  in  an  action  brought 
by  one  of  the  heirs  of  an  intestate,  who 
resides  within  the  state,  for  a  partition 
of  certain  real  estate,  and  the  supreme 
court    having    in    its    discretion,    under 


§  1579,  rendered  judgment  against  the 
people  for  the  costs  and  expenses  of  the 
action,  the  court  of  appeals  will  not  inter- 
fere with  the  discretion  exercised  in  such 
case:  Haley  v.  Sheridan,  190  N.  Y.  881; 
aff'g  114  App.  Div.  903. 


§§  1680,  1594]  362 

§  1580.    Distribution  of  proceeds;  duties  of  officer  making  sale. 

The  proceeds  of  a  sale,  after  deducting  therefrom  the  costs  and  expenses 
chargeable  against  them,  must  be  immediately  awarded  to  the  parties  whose 
rights  and  interests  have  been  sold,  in  proportion  thereto.  The  sum  charge- 
able upon  any  share  to  satisfy  a  lien  thereon,  must  be  paid  to  the  creditor, 
or  retained,  subject  to  the  order  of  the  court;  and  the  remainder,  except  as 
otherwise  prescribed  in  this  article,  must  be  paid  by  the  officer  making  the 
sale,  to  the  party  owning  the  share,  or  his  legal  representatives  or  into  court 
for  his  use.  Within  sixty  days  after  the  entry  of  final  judgment,  unless 
such  time  be  extended  by  an  order  of  the  court  entered  in  the  office  of  tte 

clerk  within  said  sixty  days,  the  officer  making  the  sale  must  file  with  the 
clerk  his  report  under  oath  of  the  disposition  of  the  proceeds  of  the  sale, 
accompanied  by  the  vouchers  of  the  persons  to  whom  payments  were  ordered 
to  be  made. 

From  2  R.  S.  326,  §  63. 
Amended  by  chap.  294  of  1908. 

§  1 583.    Id.;  of  tenants  of  particular  estates. 


a.  Investment. — Investment  of  funds 
received  from  partition  sale  by  county 
treasurer;   what  is  "  permanent  securi- 


ties": Waydell  v.  Hutchinson,  146  App. 
Dlv.  448. 


§  1 589.    Rents,  etc.,  may  be  adjusted. 


b.  Rents. — ^Recovery  of  rents  is 
plainly  contemplated  by  §  1598 
although   all   the  parties  to  the  action 


are  not  Interested  In  the  question: 
Schenck  v.  Purst,  140  App.  Dlv.  432; 
125  N.   Y.  Supp.   506. 


§  1 594.    When  the  state  is  interested. 

The  people  of  the  state  may  be  made  a  party  defendairt  to  an  action  for 
the  partition  of  real  property,  in  the  saine  manner  ae  a  private  person.  In 
such  a  case,  the  sunianons  miist  be  serv^  upon  the  attomiey-general,  who 
mn&t  ajppear  in  behalf  of  the  people,  but  where  the  people  of  the  state  of 
Xew  York  are  mado  a  party  defendant,  as  herein  provided,  the  complaint 
sh'all  be  set  forth,  in  addition  to  the  other  matters  required  to  be  eat  forth 
by  the  code  of  civil  procedure  detailed  facts  showing  the  nature  and  extent 
of  the  interest  in  or  lien  on  the  said  real  property  of  the  people  of  the  state 
of  New  York  and  the  reason  for  making  the  people  a  party.  U'pon  failure 
to  state  such  facts,  the  complaint  shall  be  dismissed,  as  to  the  people  of  the 
ebate  of  New  York. 

Amended  by  chap.  26  of  1911. 

Note. — The  amendment  by  chap.  26  of  1911  provideB  that  the  complaint  shall 
set  forth  the  interest  of  the  state  and  upon  failure  the  complaint  to  be  dismissed. 


c.  CkNits. — Where  the  people  of  th^ 
state  of  New  York  have  been  made  a 
party,  under  i  1694,  in  an  action  brought 


by  one  of  the  heirs  of  an  intestate,  who 
resides  within  the  state,  for  a  pulition 
of  certain  real  estate,  and  the  supreme 


I 


363 


[§§  1609,  1627 


eonrt    baying    in    its    discretion,    under  |  fere  with  the  discretion  exercised  in  snch 
S   1579,   rendered   Judgment   against   the  j  case:  Haley  ▼.  Sheridan,  190  N.  Y.  881^ 
people  (or  the  costs  and  expenses  of  the  i  aff'g  114  App.  Div.  903. 
action,  the  court  of  appeals  will  not  inter-  j 


§  1 609.    Dower,  how  admeasured. 


a.  Rental  value. — Where  in  an  ac- 
tion for  dower,  a  widow  should  not  be 
awarded  a  third  of  the  net  rental  value: 

§  1613.    Rnal  judgment. 

b.  liien  of  Judgment. — ^A  judgment 
in  an  action  for  admeasurement  of 
dower,  which  awards  to  the  widow  one- 
third  of  the  Income  of  certain  property 
of    her    deceased    husband    Is    a    lien 


Woodbury  v.  Woodbury,  144  App.  Dlv. 
680. 


thereon,  and  a  subsequent  sale  of  the 
property  under  a  testamentary  power 
is  subject  to  the  lien  of  such  judgment: 
Conlon  V.  Kelly,  199  N.  Y.  43. 


§  1614.    Plaintiff  may  recover  sum  awarded;  court  may  modify 
judgment. 


c.  Lien  of  Jadgment. — ^A  judgment 
in  an  action  for  admeasurement  of 
dower,  which  awards  to  the  widow  one- 
third  of  the  Income  of  certain  property 
of    her    deceased    husband    is    a    lien 


thereon,  and  a  subsequent  sale  of  the 
property  under  a  testamentary  power 
Is  subject  to  the  lien  of  such  judgment: 
Conlon  V.  Kelly,  199  N.  Y.  43. 


§  1 626.    Final  judgment,  what  to  contain. 


d.  Adverse  possession. — No  suit  to 
foreclose  a  mortgage,  which  was  ex- 
ecuted by  the  mortgagor  at  a  time,  when 
the  lands  were  in  the  actual  possession 
of  another  person  claiming  under  an  ad- 
verse title,  can  be  maintained  until  such 
time  as  the  mortgagor  has  actually  re- 
covered possession:  Hopkins  v.  Baker, 
140  App.  Div.  460;  125  N.  Y.  Supp. 
417. 

e-  Defective  foreclosure. — ^Where  a 
suit  of  foreclosure  has  been  prosecuted 
to  judgment  and  sale,  but  there 
is  some  defect  in  the  proceedings  by 
reason  of  which  existing  liens  or  claims 
subordinate  to  the  mortgage  were  not 
cut  off,  the  purchaser  will  be  treated  as 
a  mortgagee  in  possession  and  may 
again  foreclose  the  mortgage  as  to  such 
liens  and  claims:  Vought  v.  L«evin,  142 
App.  Div.  623;  127  N.  Y.  Supp.  479. 


f.  Incumbrances. — ^Where  in  an  ac- 
tion to  foreclose  a  purchase-money 
mortgage  brought  by  an  assignee,  the 
grantee  of  the  owner  of  the  equity,  sets 
up  as  a  counterclaim  certain  alleged 
breaches  of  a  covenant  against  incum- 
brances contained  In  the  deed  from  the 
mortgagee,  but  it  appears  that  the 
grantee  Is  in  undisturbed  possession,  a 
judgment  on  the  pleadings  in  favor  of 
plaintiff  will  be  affirmed:  Kouwenhoven 
V.  Gifford,  144  App.  Div.  355. 

g.  Mechanic's  lien. — The  provisions 
of  the  Code  relating  to  suits  to  fore- 
close a  mortgage  do  not  apply  to  an  ac- 
tion to  foreclose  a  mechanic's  lien 
brought  in  a  court  not  of  record, 
although  by  §  43  of  the  Lien  Law  they 
are  made  applicable  to  such  suit  when 
brought  in  a  court  of  record:  Boynton 
Furnace  Co.  v.  Trohn,  141  App.  Div. 
773;  126  N.  Y.  Supp.  795. 


§  1 627.    Person  liable  for  mortgage  debt  may  be  made  defendant. 

1.  Any  person  who  is  liable  to  the  plaintiff  for  tlie  payment  of  the  debt 
secured  by  the  mortgage  may  l)o  made  a  defendant  in  the  action  and  if  he 
has  appeajed  or  has  been  personally  served  with  the  summon^s,  the  final 
judgment  may  award  pajinent  by  liim  of  the  residue  of  the  debt  remaining 
unsatisfied,  after  a  sale  of  the  mortgaged  property,  and  the  application  of 
the  proceeds,  pursuant  to  the  directions  contained  therein. 
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2.  The  peopte  of  the  state  of  New  York  may  be  inaide  a  party  defend- 
ant to  an  action  for  the  fopedosure  of  a  nnortga^  on  real  property,  where 
the  people  of  the  state  of  New  York  have  an  intereert  in  or  a  Hen  on  tbfl 
Baid  real  property  subsequent  to  the  lien  of  the  mortgage  sought  to  be  fore- 
olosed  in  said  action,  in  the  same  manmer  as  a  privtate  person.  In  such  a 
ease  the  summons  must  be  served  upon  the  attomey-generail,  who  must 
aippear  ini  behialf  of  the  people,  but  where  the  people  of  the  state  of  New 
York  are  made  a  party  defendant,  as  herein  providied,  the  complaint  shall 
set  forth,  in  aiddition  to  the  other  matters  required  to  be  set  forth  by  the 
code  of  civil  procedure  detailed  facts  showing  the  particular  naiture  of 
the  interest  in  or  the  lien  on  the  sadd  real  property  of  the  people  of  the 
state  of  New  York,  and  the  reason  for  m-aking  the  people  a  party  defend- 
anit  Upon  failure  to  state  such  facte,  the  complaint  shall  be  dismissed 
as  to  the  people  of  the  state  of  New  York. 

S.  In  all  oases  where,  prior  to  September  first,  nineteen  hundred  and 
eiglit,  the  attomey-genieral  shall  have  appeared  in  behalf  of  the  peofple  <rf 
this  state,  in  an  action  for  the  foreclosure  of  a  mortgage,  such  appearance 
shall  be  as  valid  and  effectual  ais  thou^  chapter  two  hundred  and  eighly- 
four  of  the  laws  of  nineteen  hundred  and  eight  had  beem  in,  force  at  the 
time  of  such  appearance,  whetlier  such  actions  were  pending  or  concluded 
when  such  chiaipter  took  effect,  anything  in  such  chapter  to  the  contrary 
notwithstanding,  provided,  however,  that  nothing  herein  contained  shall 
laiffect  the  right  or  title  of  any  person  claim,ing  such  real  property  under 
letters  patent  issued  by  the  people  of  the  state,  for  a  valuable  eonsideratioa 
before  this  act  shall  take  effect. 

Amended  by  chap.  25  of  1911  and  chap.  38*8  of  1912.  (In  effect  Sept^  1, 
3912.) 

From  Id.,  §S  152,  154;  Co.  Proc,  §  167. 

Amended  by  chap.  528  of  1899  and  chap.  284  of  1908. 

Note. — ^The  amendment  by  chap.  25  of  1911  provldeB  that  the  interest  of  the 
state  must  be  set  forth  in  the  complaint;  the  amendment  by  chap.  388  of  1912 
adds  subd.  3. 


a.  Defective  fopedosure. — Where  a 
suit  of  foreclosure  has  been  prosecuted 
to  judgment  and  sale,  but  there  is  some 
defect  in  the  proceedings  by  reason  of 
which  existing  liens  or  claims  subordi- 
nate to  the  mortgage  were  not  cut  off. 


the  purchaser  will  be  treated  as  a  mort- 
gagee in  possession  and  may  again  fore- 
close the  mortgage  as  to  such  Hens  and 
claims:  Vought  v.  Leyin,  142  App.  Div. 
623;  127  N.  Y.  Supp.  479. 


§  1628.    Other  actions  for  mortgage  debt,  when  prohibited. 


b.  Bond. — §  1628  confers  no  absolute 
right  upon  a  mortgagor  to  maintain  a 
separate  suit  upon  the  bond  after  fore- 
closure; the  power  of  the  court  to  grant 
such  leave  is  discretionary:  Darmstadt 
▼.  Manson,  144  App.  Div.  249. 

c.  Notice. — The  purpose  of  9  1268  is 
defeated  where  the  notice  is  served  on  the 
creditora'  attorney  of  record  whom  the 


Judgment  debtor  knows  to  be  no  longer 
employed  by  the  creditors:  Matter  of 
Quackenbnsh,  122  App.  Div.  456;  106  N.  Y. 
Supp.  778. 

d.  RetroactlTe  order* — Where  an  ae- 
tion  to  foreclose  a  meohaxiics  lien  is 
pending  in  the  city  court  of  the  city  at 
New  Tork*  end  an  action  is  brought  in 
the  municipal  court  on  the  same  debt, 
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said  action  haying  been  commenced 
without  the  permission  of  the  city  court 
as  required  by  f  1628,  the  court  may* 
in  its  discretion,  grant  a  retroactiye 
order  to  take  effect  as  of  the  time  an- 
terior to  the  commencement  of  said 
action:  Brown  v.  Kight,  63  Misc.  68; 
116  N.  Y.  6upp.  692. 


a.  Section  1628  gives  no  absolute 
right  to  bring  an  action  against  persona 
who  might  have  been  parties  to  the 
foreclosure  suit,  the  lien  being  granted 
only  when  reason  is  shown  why  their 
liability  was  not  established  on  the  fore- 
closure suit:  Morrison  v.  81ater»  128 
App.  Div.  467;  112  N.  Y.  Supp.  866. 


§  1 629.   Complaint  f o  state  whether  such  action  brought. 


b.  Mechanic's  lien. — ^Under  ii  3401 
and  1629  ^e  complaint  in  an  action  to 
foreclose  a  mechanic's  lien  should  show 
whether  any  other  action  has  been 
brought  at  law  to  recover  any  part  of  the 
debt;  although  under  9  8412  a  plaintiff  on 
failing  to  establish  his  lien  may  recover 
Judgment  for  the  amount  due,  the  section 
does  not  aid  one  who  faUs  to  allege  mat- 
ters required  by  the  statute  to  be  alleged: 
Abbott  V.  Easton,  122  App.  Div.  274;  106 
N.  Y.  Supp.  970. 


c.  Where  a  complaint  to  foreclose  a 
mechanic's  lien  fails  to  allege  that  no 
other  action  or  proceeding  had  been 
brought,  but  does  state  a  cause  of  ac- 
tion for  work,  labor  and  services  so 
that  a  money  Judgment  could  be  had» 
the  defendant  Is  entitled  to  jury  trial, 
and  it  is  error  to  continue  the  case  as 
one  in  equity:  Schwartz  v.  Klar,  144 
App.  Div.  37. 


§  1 632.    Effect  of  conveyance  upon  sale. 


d.  Ua  pendens. — ^Where  a  mortgagor 
died  during  the  pending  of  a  suit  of 
foreclosure,  the  U$  pmden%  previously 
filed  in  the  suit  is  not  effective  as 
against  her  children,  for  the  word  title 
in  S  1632  is  limited  to  purchasers  and 
incumbrancers  subsequent  to  the  filing 
of  the  lis  pendens:  Gruner  v.  Ruffner, 
134  App.  Div.  837;  119  N.  Y.  Supp. 
942. 


e.  Purchaser. — ^Wlhere  in  an  action 
against  several  defendants  for  the  fore- 
closure of  a  mortgage,  one  of  them  is 
served  by  substituted  service  but  the 
court  falls  to  take  proof  of  the  cause  of 
action  set  forth  in  the  complaint,  as  re- 
quired by  §  1216,  a  purchaser  at  the 
foreclosure  sale  may  be  relieved  from 
his  bid:  Lauder  v.  Meserole,  148  App. 
Div.  739. 


§  1 633.    Disposition  of  surplus;  duties  of  officer  malcing  sale. 

If  there  is  any  surplus  of  the  proceeds  of  the  sale,  after  paying  the 
expenses  of  the  sale,  and  satisfying  the  mortgage  debt  and  the  costs  of  the 
action,  it  must  be  paid  into  court,  for  the  use  of  the  person  or  persons 
entitled  thereto.  If  any  part  of  the  surplus  remains  in  court  for  the  period 
of  three  months,  the  court  must,  if  no  application  has  been  made  therefor, 
and  may,  if  an  application  therefor  is  pending,  direct  it  to  be  invested  at 
interest,  for  the  benefit  of  the  person  or  persons  entitled  thereto,  to  be  paid 
upon  the  direction  of  the  court.  Within  thirty  days  after  completing  the 
sale,  and  executing  the  proper  conveyance  to  the  purchaser,  unless  such  time 
be  extended  by  an  order  of  the  court  entered  in  the  office  of  the  clerk  within 
said  thirty  days,  the  officer  making  the  sale  must  file  with  the  clerk  his 
report  under  oath  of  the  disposition  of  the  proceeds  of  the  sale,  accompanied 
by  the  vouchers  of  the  persons  to  whom  payments  were  ordered  to  be  made. 

From  Id.,  n  159, 160. 

Amended  by  chap.  294  of  1908. 


f.   Snridiui     moneye. —  A     Judgment  I  by  the  expiration  of  ten  years  at  the 
creditor,  whose  lien  has  not  been  lost  1  time  real  estate  is  sold  under  foreclosure 
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of  a  prior  mortgage,  18  entitled  to  share 
In  the  surplus  moneys,  although  the  ten 
years  expire  before  the  proceeding  to 


distribute  the  surplus  Is  begun:  Terry 
v.  Fuller,  60  Misc.  662;  112  N.  Y.  Supi». 
450. 


§  1 638.    Who  may  maintain  an  action. 

Where  a  person  has  been,  or  he  and  those  whose  estates  he  has  have  been 
for  one  year  in  possession  of  real  property,  or  of  any  undivided  interest 
therein,  claiming  it  in  fee,  or  for  life^  or  for  a  term  of  years  not  less  than 
ten,  he  may  maintain  an  action  against  any  other  person  to  compel  the 
determination  of  any  claim  adverse  to  that  of  the  plaintiff  which  the 
defendant  makes,  or  which  it  appears  from  the  public  records,  or  from 
the  allegations  of  the  complaint,  the  defendant  might  make  to  any  estate  in 
that  property  in  fee,  or  for  life,  or  for  a  term  of  years  not  less  than  ten, 
in  possession,  reversion  or  remainder,  or  to  any  interest  in  that  property, 
including  any  claim  in  the  nature  of  an  easement  therein,  whether  appur- 
tenant to  any  other  estate  or  lands  or  not,  and  also  including  any  lien  or 
incumbrance  upon  said  property,  of  the  amount  of  value  of  not  less  than 
two  hundred  and  fifty  dollars.  But  this  section  does  not  apply  to  a  claim 
for  dower. 

Amended  by  chap.  203  of  1910. 

8  4  provides:  this  act  shall  not  affect  any  action  or  proceeding  now  pending  In 
the  courts  of  this  state  heretofore  commenced  under  article  five,  sections  sixteen 
hundred  and  thirty-eight,  sixteen  hundred  and  thirty-nine  and  sixteen  hundred  and 
forty-five  of  the  code  of  civil  procedure. 


a.  Assessment. — ^While  a  suit  in 
equity  will  not  He  to  set  aside  an  assess- 
ment as  a  cloud  upon  title,  where  the 
defect  appears  on  the  face  of  the  assess- 
ment roll,  an  action  for  that  purpose 
may  be  brought  under  8  1638  author- 
izing an  action  to  compel  the  determina- 
tion of  a  claim  to  real  property:  French 
V.  City  of  New  Rochelle,  141  App.  Dlv. 
8;   125  N.  Y.  Supp.  677. 

b.  Ckunplalnt. —  Where  a  complaint 
contains  allegations  sufficient  to  sustain 
an  action  to  determine  a  claim  to  real 
property  under  the  Code  of  Civil  Pro- 
cedure, a  judgment  to  that  effect  may 
he  rendered  although  there  are  other 
allegations  not  necessary  to  such  action 
and  although  the  prayer  for  relief  Is  In 
part  Inappropriate:  Doscher  v.  Wyckoff, 
132  App.  Dlv.  139;  116  N.  Y.  Supp. 
389. 

c.  Conveyance  by  infant. — ^A  suit  to 
set  aside  a  conveyance  made  during  In- 
fancy Is  In  equity  to  remove  a  cloud 
upon  the  plaintiff's  title;  it  Is  not  an 
action  to  determine  a  claim  to  real  prop- 
erty under  §  1638,  for  the  latter  action 
lies  only  when  the  plaintiff  has  been  In 
possession  for  at  least  one  year:  O'Don- 
ohue  V.  Smith,  130  App.  Dlv.  214;  114 
N.  Y.  Supp.  536. 


d.  Evidence  of  title. — ^Where  plain- 
tiff proves  that  she  has  been  In  posses- 
sion of  the  premises  under  a  claim  of 
title  in  fee  for  more  than  a  year  prior 
to  the  commencement  of  the  action, 
puts  in  evidence  her  deed  and  gives  evi- 
dence tending  to  show  that  her  grantor 
had  been  in  possession  of  the  pren^ses 
for  many  years,  while  the  defendants 
offer  no  competent  evidence  that  they 
have  any  title,  a  judgment  in  plaintiff's 
favor  entered  on  a  verdict  directed  by 
the  court,  will  be  affirmed:  Hill  v.  Mow- 
bray, 146  App.  Dlv.  507. 

e.  Executor s. — Executors  vested 
simply  with  a  power  of  sale  of  real  prop- 
erty and  not  with  title  thereto,  have  no 
power  under  §  1638  to  maintain  an  ac- 
tion to  determine  a  claim  with  respect 
to  such  real  property:  Stevens  v.  Fogle, 
73  Misc.  417. 

f.  Foster  child. — ^A  foster  child, 
though  not  adopted  pursuant  to  statute 
may  maintain  an  action  under  §  1638 
where  she  has  been  in  possession  of 
foster  parent's  land  for  more  than  one 
year:  Hawkes  v.  War  rent,  140  App.  Dlv. 
712;    125  N.  Y.  Supp.  820. 

g.  Possession. —  Constructive  posses- 
sion of  lands  for  more  than  one  year 
is  sufficient  for  the  maintenance  of  the 
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action  to  determine  the  claim  to  real 
property:  Neale  v.  Walter,  128  App. 
Div.  827;  112  N.  Y.  Supp.  1041. 

a.  To  maintain  an  action  brought 
under  §8  1638-1650  to  compel  the  de- 
termination of  a  claim  to  real  property* 
the  plaintiff  must  show  possession  of  the 
land  in  dispute  at  the  time  of  the  com- 
mencement of  the  action,  and  such 
possession  must  be  under  claim  and 
color  of  title,  and  must  haye  been  con- 
tinuously mfldntained  by  him,  or  those 
under  whom  he  claims,  for  a  year  pre- 
ceding; his  title  must  be  either  to  the 
fee  of  the  land  or  to  an  estate  for  life, 
or  for  a  term  of  years  not  less  than  ten: 
Vandeveer  Crossings  v.  Rapalje,  133 
App.  Div.  203;  117  N.  Y.  Supp.  486. 

b.  A  widow  in  possession  of  property 
for  over  twenty  years,  claiming  under 
a  private  statute  enacted  to  release  to 
her  the  interest  and  title  to  the  prop- 


erty, which  escheated  to  the  state,  her 
husband  having  been  a  naturalized  citi- 
zen, may  maintain  the  action:  Criswell 
y.  Noble,  61  Misc.  483;  113  N.  Y.  Supp. 
954. 

c.  Hestpicted  covenant. — The  pro- 
visions of  §  1638  apply  to  an  action  to 
cancel  a  restrictive  covenant  In  a  deed, 
as  a  cloud  upon  plaintiff's  title,  where 
the  covenant  appears  of  record:  St. 
Stephen's  Ch.  v.  Gh.  of  Transfiguration, 
201  N.  Y.  1. 

d.  Validity  of  decree. — A  bona  fide 
purchaser  of  real  property  of  a  decedent 
under  a  valid  testamentary  power  of 
sale  may  maintain*  an  action  under  § 
1638  to  have  determined  the  validity  of 
a  decree  in  a  creditor's  proceeding,  di- 
recting the  sale  of  such  real  property 
for  the  payment  of  the  debts  of  the  de- 
cedent: Personeni  v.  Goodale,  199  N.  Y. 
323. 


§  1639.   Complaint. 

The  complaint  in  such  an  action  must  set  forth  facts  showing: 

1.  The  plaintiff's  right  to  the  real  property ;  whether  his  estate  therein 
is  in  f ee,  or  for  lif e,  or  for  a  term  of  years  not  less  than  ten ;  and  whether 
he  holds  it  as  heir,  devisee  or  purchaser,  with  the  source  from  or  means  by 
which  his  title  immediately  accrued  to  him. 

2.  That  the  property,  at  the  commencement  of  the  action  was,  and,  for 
the  one  year  next  preceding,  has  been  in  his  possession,  or  in  the  possession 
of  himself  and  those  from  whom  he  derives  his  title,  either  as  sole  tenant, 
or  as  joint  tenant,  or  tenant  in  common  with  others. 

3.  That  the  defendant  unjustly  daims  or  that  it  appears  from  the 
public  records,  or  from  the  allegations  of  the  complaint,  that  the  defendant 
might  unjustly  claim  an  estate  or  interest  or  easement  therein,  or  a  lien 
or  incumbrance  thereupon  of  the  character  specified  in  the  last  section. 
The  complaint  must  describe  the  property  as  prescribed  in  section  fifteen 
hundred  and  eleven  of  this  act  and  may  contain  an  allegation  that  no  per- 
soiud  claim  is  made  against  any  defendant  other  than  a  defendant  who  shall 
assert  a  claim  adverse  to  the  claim  of  the  plaintiff  set  forth  in  the  complaint 
The  demand  for  judgment  may  be  to  the  effect  that  the  defendant  and  every 
person  claiming  under  him  to  be  barred  from  all  claim  to  an  estate  in  the 
property  described  in  the  complaint,  or  from  all  claim  to  an  interest  or 
easement  therein,  or  a  lien  or  incumbrance  thereupon,  of  the  character 
specified  in  th^  last  section,  or  it  may  combine  two  or  more  of  said  demands 
-with'  other  demand  for  appropriate  relief. 

Amended  by  chap.  208  of  1910. 

§  4  provides:  this  act  shall  not  affect  any  action  or  proceeding  now  pending  in 
the  courts  of  this  state  heretofore  commenced  under  article  five,  sections  sixteen 
Imndred  and  thirty-eight,  sixteen  hundred  and  thirty-nine  and  sixteen  hundred  and 
forty-five  of  the  code  of  civil  procedure. 
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a.  Asseflfltnent. — An  action  to  have 
taxes  assessed  on  real  property  ad- 
judged to  be  Toid  cannot  be  regarded  as 
an  action  to  determine  a  claim  to  real 
property,  where  the  complaint  does  not 
show  that,  at  the  commencement  of  the 
action  and  for  the  preceding  year,  the 
lands  had  been  in  the  possession  of  the 
plaintiff  or  his  predecessors  in  title: 
Hlcinbothem  v.  Village  of  North  Pel- 
ham,  144  App.  Div.  698. 

b.  Possession. — The  complaint  suffi- 
ciently states  plaintiff's  title  and  posses- 
Bion  for  a  year  and  that  defendant  nn- 
justly  claims  an  interest,  where  It  al- 


leges that  plaintiff  aoqnired  a  title  In  tee 
simple  by  purchase,  that  the  premiseB 
were  in  his  possession  for  a  year  pn- 
▼louB  to  the  action,  and  sets  forth  the 
facts  upon'  which  defendant  bases  his 
claim:  Norrls  t.  Hoffman,  133  App.  DlT. 
696;  118  N.  Y.  Supp.  166. 

c.  Possession. — ^An  allegation  Uiftt 
the  plaintiff  has  been  "  seized "  and 
"  possessed  "  of  the  land  for  more  than 
one  year  is  sufficient,  although  It  also  be 
alleged  that  the  land  Is  **  racant  *'  and 
not  actually  occupied:  Neale  r.  Walter, 
128  App.  IMt.  827;  112  N.  Y.  ffnpp. 
1041. 


§  1645.    Judgment  for  plaintiff. 

Final  judgment  for  the  plaintiff  must  be  to  the  effect  that  the  defendant, 
and  every  person  claiming  under  him,  by  title  accruing  after  the  filing  of 
the  judgment-roUy  or  of  the  notice  of  the  pendency  of  the  action,  as  pre- 
scribed in  article  ninth  of  this  title,  be  forever  barred  from  all  claim  to 
any  estate  of  inheritance,  or  for  life,  or  for  a  term  of  years  not  less  than 
ten,  in  the  property;  or  such  judgment  must  be  that  the  defendant  and 
every  person  claiming  under  him,  as  above  stated,  be  forever  barred  from  all 
claim  to  any  interest  or  easement  in,  or  lien  or  incumbrance  upon,  the  said 
property,  of  any  kind  or  nature  whatsoever,  or  of  any  particular  interest, 
easement,  lien  or  incumbrance  specified  in  said  judgment;  and  the  court 
may  direct  any  instrument  purporting  to  create  any  such  interest,  easement, 
lien  or  incumbrance 'to  be  delivered  up  or  to  be  canceled  of  record;  or  two 
or  more  of  said  forms  of  judgment  may  be  awarded  in  the  same  action. 
If  such  a  judgment  is  taken  upon  the  defendant's  default  in  appearing  or 
pleading,  it  shall  not  award  costs  to  either  party,  unless  it  be  taken  upon 
a  default  in  answering  after  the  decision  of  a  demurrer  to  the  complaint 
A  defendant  against  whom  no  personal  claim  is  made  in  the  complaint 
shall  not  be  entitled  to  costs  unless  awarded  by  the  court  when  such  defend- 
ant asserts  his  answer  and  establishes  a  claim  in  said  lands  adverse  to 
the  claim  of  the  plaintiff  in  said  action. 

Amended  by  chap.  203  of  1910. 

8  4  provides:  this  act  shall  not  affect  any  action  or  proceeding  now  pending  in 
the  courts  of  this  state  heretofore  commenced  under  article  five,  sections  sixteen 
hundred  and  thirty-eight,  sixteen  hundred  and  thirty-nine  and  sixteen  hundred  and 
forty-five  of  the  code  of  civil  procedure. 


§  1 650.    This  article  applies  to  carporations. 


d.  Receiver. — The  court  has  not 
power  to  appoint  a  receiver  of  a  corpo- 
ration at  the  instance  of  a  general  cred- 
itor who  has  not  obtained  judgment  and 
had   an    execution   returned   unsatisfied 


and  a  receiver  so  appointed  is  not  €>n- 
titled  to  any  pay  out  of  the  corporate 
property;  but  where  the  court  without 
authority,  has  appointed  a  receiver  the 
/corporation    may    waive    the   objection 
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that  the  creditor  has  not  exhausted  his 
remedy  at  law;  such  receiver  is  entitled 
to  commissions  In  addition  to  his  neces- 


sary expenses:  Moe  t.  McNally  Co.,  138 
App.  Dlv.  480;    123  N.  Y.  Supp.  71. 


§1651.    Wtio  liable  to  action  for  waste. 


a.  Stranger. — An  action  for  waste  in 
Impairing  the  security  of  a  mortgage  may 
be  maintained  against  a  stranger  to  the 
title  as  the  code  proTlsions  governing  ac- 


tions for  waste  are  not  applicable:  Mor- 
gan V.  Waters,  122  App.  Dlv.  340;  106 
N.  T.  Supp.  882. 


§  1 652.    Action  by  heir,  devisee  or  grantor  of  reversion. 


b.  Waste — ^The  owner  of  a  reversion- 
ary interest  in  real  estate  can,  after  its 
alienation,  maintain  an  action  for  waste 
committed  during  the  continuance  of 
his  title,  and  in  like  case  a  tenant  in 


common  may  maintain  an  action  for  re- 
covery of  damage  to  his  interest:  Hooli- 
han  V.  Hoollhan,  193  N.  Y.  197;  alTg 
119  App.  Dlv.  926. 


§  1 655.   Judgment  in  action  against  tenant  of  particular  estate. 


c.  Damages. — ^A  tenant  Is  not  liable 
in  treble  damages  for  waste  in  a  case 
where  he  is  not  guilty  of  any  conscious 
or  voluntary  act  of  waste  and  where  the 


most  that  may  be  said  is  that  he  was 
guilty  of  negligence:  Rimoldl  v.  Hudson, 
59  Misc.  480;   110  N.  Y.  Supp.  881. 


§  1 660.    When  action  may  be  brought. 


d.  Jury  trial. — ^Under  this  section  a 
jury  trial  Is  a  matter  of  right,  and  the 
action  does  not  become  equitable  merely 
because  the  relief  asked  is  that  the 
nuisance  be  removed;  a  Judgment  requir- 


ing the  removal  of  a  nuisance  must  be 
served  upon  defendant  and  enforced  by 
contempt  proceedings  under  8  1241: 
Heughes  v.  Galusha  Stove  Co.,  122  App. 
Dlv.  188;  108  N.  Y.  Supp.  606. 


§  1 665.    Reversioner,  etc.,  may  maintain  action. 


e.  Waste. — ^By  virtue  of  8  1666,  and 
1  R.  S.  760,  §  8,  infants  seized  of  an  estate 
in  remainder  or  reversion  may  maintain 
an  action  by  a  guardian  ad  litem  for  waste 
or  trespass  causing  injury  to  the  inherit- 


ance, notwithstanding  the  existence  of  an 
intervening  life  estate:  Muller  v.  Manhat- 
tan Railway  Co.,  124  App.  Dlv.  296;  108 
N.  T.  Supp.  862. 


§  1 667.    Action  for  cutting,  etc.,  trees. 


f.  Treble  damages. — 8§  1667  and 
1668  do  not  relate  to  damages  for 
cutting  trees  on  lands  of  the  state;  but 
the   fact  that  treble  damages  are   de- 


manded does  not  render  a  complaint, 
otherwise  sufficient,  liable  to  demurrer: 
People  V.  Bennett,  66  Misc.  160;  107 
N.  Y.  Supp.  406. 


§  1 669.    Treble  daniages  for  forcible  entry  or  detainer. 


g.  Damages. — In  an  action  for  for- 
cible entry  and  eviction,  a  claim  that  the 
verdict  Included  treble  damages  as  au- 
thorized by  8  1669  cannot  be  raised  for 
the  first  time  after  verdlot  rendered, 
when  the  complaint  did  not  ask  treble 
damages  and  the  jury  were  not  in- 
structed in  regard  thereto:  Salmon  v. 
Blasier  Manufacturing  Co.,  123  App. 
Div.  171;  108  N.  Y.  Supp.  448. 

h.  Entry — To  recover  treble  damages 
In  actions  for  forcible  entry,  the  entry 
must  be  shown  to  be  riotous  or  accom- 
panied with  personal  violence,  and  the 

24 


mere  fact  that  the  defendant,  the  owner 
of  the  premises,  broke  the  lock  of  a 
door  and  removed  plaintiff's  goods  with- 
out resistance,  does  not  entitle  plaintiff 
to  treble  damages:  Schrier  v.  Shaffer, 
123  App.  Dlv.  543;  107  N.  Y.  Supp. 
1107. 

i.  Forcible  detainer. — Although  an 
entry  is  peacable,  If  a  party  entitled  to 
the  possession  is  kept  out  through  fear 
of  personal  violence,  he  Is  entitled  to 
recover  treble  damages  for  a  forcible 
detainer;  when  deprived  of  possession 
without  right,  he  has  the  right  to  re- 


§§  1670,  1671] 


370 


enter,  after  dispossession  is  complete,  If 
he  can  do  so  peaceably:  Fults  v.  Munro, 
200  N.  Y.  34. 

a.  Proof. — In  an  action  for  treble 
damages  for  forcible  entry  upon  or  de- 
tainer of  real  property,  the  plaintiff 
must  give  proof  of  all  the  facts  which 
will  bring  the  case  within  the  provisions 


of  the  statute:  Hallock  v.  N.  T.  C.  &  I-L 
R.  R.  R.  Co..  202  N.  Y.  201. 

b.  Servant. —  An  action  for  forcible 
entry  and  detainer  will  not  Ue  where 
the  person  ousted  is  a  servant  or  mere 
licensee:  Napier  v.  Spielmann,  127  App. 
Div.  667;  111  N.  Y.  Sapp.  983. 


§  1670.    Notice  of  pendency  of  action  by  plaintiff. 


c.  Cancellation. — ^Where  a  notice  of 
the  pendency  of  an  action  in  the  United 
States  District  Court  to  set  aside  a  con- 
veyance as  fraudulent  has  been  filed  In 
the  county  clerk's  office,  an  application 
to  cancel  it  should  be  addressed  to  that 
court  and  not  to  the  Supreme  Court  of 
the  state:  Matter  of  Miller,  64  Misc. 
467;   119  N.  Y.  Supp.  665. 

d.  Failure  to  serve  a  summons  or  to 
attempt  to  effect  substituted  service 
within  sixty  days  after  the  filing  of 
a  lis  pendens  nullifies  the  same,  and 
if  there  be  no  satisfactory  explana- 
tion of  the  neglect  the  lis  pendens  will  be 
canceled  on  motion:  Brown  v.  Mando, 
126  App.  Div.  380;  109  N.  Y.  Supp.  726. 

e.  Effect. — A  lis  pendens  is  construe 
tive  notice  of  the  action  to  all  subse- 
quent purchasers  or  incumbrances  from 
or  against  the  defendant  with  respect  to 
whom  it  is  indexed;  the  description  of 
the  property  therein  need  not  be  as  pre- 
cise and  formal  as  in  deeds  and  mort- 
gages: Freedman  v.  Safran,  131  App. 
Div.  675;   116  N.  Y.  Supp.  113. 

f.  Incumbrance. — ^A  lis  pendens  filed 
in  an  action  against  a  vendor's  prede- 
cessor in  title,  at  a  time  when  he  had 
already  conveyed  the  property,  in  which 
action  the  complaint  was  not  filed  as  re- 
quired by  §  1670,  is  no  incumbrance: 
Woodenbury  v.  Spier,  122  App.  Div. 
396;  106  N.  Y.  Supp.  817. 

g.  Lis  pendens. — ^An  action  by  plain- 
tiff for  the  specific  performance  of  a 
contract  whereby  defendant  was  to 
build  apartments  and  sell  one  to 
plaintiff,  permitting  her  to  pay  for  it 
by  commissions  to  be  realized  from  the 
sale  by  her  of  the  others,  is  an  action 
within  §  1670,  and  plaintiff  may 
file  lis  pendens'.  Lawlor  v.  Densmore- 
Compton  Building  Co.,  60  Misc.  555; 
112  N.  Y.  Supp.  435. 

h.  Real  property. — A  lis  pendens  can- 
not be  filed  unless  the  action  is  brought  | 


to  recover  a  judgment  affecting  the  title 
to  or  the  possession,  use  or  enjoyment 
of  real  property;  if  such  judgment  is 
demanded  the  court  will  not  look  to  see 
whether  the  cause  of  action  set  forth  is 
one  in  which  such  judgment  can  be 
granted:  Jones  v.  Armenia  Insurance 
Co.,  136  App.  Div.  453;  121  N.  Y.  Supp. 
126. 

i.  A  plaintiff  is  entitled  to  file 
a  lis  pendens  on  a  complaint,  which 
alleges  that  he  conveyed  lands  to 
the  defendant  in  consideration  of  the 
latter's  agreement  to  expend  moneys 
raised  by  bond  and  mortgage  thereon 
to  pay  the  plaintiff's  debts,  but  that  the 
defendant  converted  a  portion  of  the 
proceeds  and  demands  that  a  lien  be 
impressed  upon  the  premises:  Kings- 
Bright  Construction  Co.  v.  Loizeaux 
Lumber  Co.,  140  App.  Div.  147;  124  N. 
Y.  Supp.  1077. 

j.  Service  summons. — ^When  in  an 
action  for  the  specific  performance  of  a 
contract  to  convey  lands,  the  summons 
is  not  served  upon  the  owner  after  the 
filing  of  a  lis  pendens  within  the  time  re- 
quired by  %  1670,  she  may  move  to  can- 
cel the  notice  although  other  defend- 
ants have  been  served;  the  owner  is 
"  aggrieved  "  by  a  failure  to  make  ser- 
vice within  the  time  required  within  the 
meaning  of  §  1674,  which  allows  the 
court  on  a  motion  of  the  party  aggrieved 
to  cancel  the  notice  in  its  discretion  for 
unreasonable  neglect  to  proceed  with 
the  action:  Steinmetz  v.  Kindred,  121 
App.  Div.  260;  106  N.  Y.  Supp.  675. 

k.  Summons. — ^When  a  lis  pendens  is 
filed  prior  to  the  service  of  the  sum- 
mons, the  latter  must  be  served  per- 
sonally, or  service  by  publication  com- 
menced within  sixty  days  thereafter: 
Cohen  v.  Biber,  123  App.  Div.  528;  108 
N.  Y.  Supp.  249. 


§  1671.    Effect  of  notice;  cancellation  of  notice  upon  making  deposit 
or  giving  undertalcing. 


1.  Discretion. — The  appellate  court 
will  not  interfere  with  the  discretion  of 
the  special  term  in  refusing  to  vacate 
a  lis  pendens,  unless  a  strong  case  of  an 
abuse  of  that  discretion  be  shown: 
Kings-Bright      Construction      Co.       r. 


Loizeaux   Lumber    Co.,    140    App.    Div. 
147;  124  N.  Y.  Supp.  1077. 

m.  Foreclosure. — A  lis  pendens^  filed 
in  a  suit  of  foreclosure  is  constmctive 
notice  to  purchasers  and  incumbrancers, 
but  is  not  effective  as  against  infants 
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who  Bubsequently  acquire  title  by  in- 
heritance: Oruner  ▼.  Ruffner,  134  App. 
Div.  837. 

a.  New  York. —  The  proTisions  of 
I  1671  do  not  apply  to  a  proceeding 
brought  under  the  provisions  of  the 
Building  Code  of  the  city  of  New  York: 
City  of  New  York  v.  Holding,  67  Misc. 
146;   107  N.  Y.  Supp.  749. 

b.  Second  motion. — ^The  fact  that  a 
motion   by   one   of   two  defendants  to 


cancel  a  lis  pendens  has  been  denied  does 
not  make  the  matter  res  adiudioaia  so  as 
to  bar  a  similar  motion  by  the  other 
defendant,  where  the  interests  of  the 
two  in  the  lands  are  not  the  same,  and 
the  first  motion  was  made  solely  upon 
the  pleadings  and  affidavits  without  an 
offer  to  substitute  security  as  allowed 
by  §  1671,  which  ofTer  is  made  on  the 
second  motion:  Wessel  v.  Sakmann, 
131  App.  Div.  99;  116  N.  Y.  Supp.  246. 


§  1 674.    When  and  how  lis  pendens  cancelled. 


c.  Cancellation. — ^A  notice  of  entry  of 
Judgment  is  Ineffectual  when  the  copy 
of  the  Judgment  attached  Is  not  signed 
by  the  clerk,  and  it  is  error  to  cancel  a 
lis  pendens  on  the  ground  that  plaintiff's 
time  to  appeal  had  expired  because  of 
the  service  of  such  a  notice:  Slater  v. 
Orannemann,  12  App.  Div.  98;  108  N.  Y. 
Supp.  363. 

d.  Under  §  1674,  the  right  to  a  can- 
cellation of  the  lis  pendens  does  not  ac- 
crue until  the  time  to  appeal  from. the 
dismissal  of  the  complaint  has  expired: 
Whalen  v.  Stuart,  123  App.  Div.  446; 
108  N.  Y.  Supp.  356. 

e.  Cancel  lis  pendens. — On  a  motion 
by  defendant  to  cancel  lis  pendens,  the 
court  cannot  determine  whether  or  not 
the  action  is  well  brought,  nor  will  it 
critically  examine  the  complaint  to  see 
whether  a  demurrer  thereto  would  be 
sustained:  Lawlor  v.  Densmore-Comp- 
ton  Building  Co.,  60  Misc.  656;  112 
N.  Y.  Supp.  486. 

f .  Us    pendens. —  Where    defendant 
obtains  a  dismissal  of  an  action  because 


of  failure  of  plaintiff  to  appear  at  the 
time  and  place  for  trial,  but  does  not 
enter  final  Judgment,  the  court  cannot 
order  a  dismissal  of  the  plaintiff's  Us 
pendens,  but  must  wait  until  after  the 
final  Judgment  is  entered:  Rosenthal  v. 
Friedman,  60  Misc.  553;  112  N.  Y.  Supp. 
449. 

g.  Service  snnmions. — ^When  in  an 
action  for  the  specific  performance  of  a 
contract  to  convey  lands,  the  summons 
is  not  served  upon  the  owner  after  the 
filing  of  a  lis  pendens  within  the  time 
required  by  8  1670,  she  may  move  to 
cancel  the  notice  although  other  de- 
fendants have  been  served;  the  owner 
is  "  aggrieved  "  by  a  failure  to  make 
service  within  the  time  required  within 
the  meaning  of  §  1674,  which  allows  the 
court  on  a  motion  of  the  party  aggrieved 
to  cancel  the  notice  in  Ite  discretion  for 
unreasonable  neglect  to  proceed  with 
the  action:  Stelnmetz  v.  Kindred,  121 
App.  Div.  260;   105  N.  Y.  Supp.  676. 


§  1675.    When  and  how  court  may  compel  delivery  of  possession  of 
real  property  to  purchaser. 


See  §  750,  Judiciary  Law,  Criminal  contempts. 


§  1 676.    Upon  sale  of  real  property,  officer  to  pay  taxes,  etc. 


h.  Dnty  of  referee. — The  duty  of  a 
referee  appointed  to  sell  real  property 
under  a  Judgment  in  foreclosure  is  to 
sell  the  property,  pay  ofT  existing  liens 
and  incumbrances  and  convey  the  prop- 
erty free  and  clear  of  all  Incumbrances 


to  the  purchaser;  unconfirmed  taxes  in 
the  city  of  New  York  do  not  constitute 
any  lien  against  real  property:  Equi- 
table Life  Ass.  Soc.  v.  Toplitz,  69  Misc. 
451;   128  N.  Y.  Supp.  153. 


§  1678.    Sale;  notice  of;  how  conducted. 


i.  Contents. — ^The  notice  and  terms 
of  sale  must  state  the  date,  record  and 
term  of  years  of  a  lease  of  the  property, 
and,  where  a  prior  mortgage  has  been 
adjudged  void  and  the  record  canceled 
by  order  of  the  court  and  an  appeal  has 
been  taken  therefrom,  that  must  be 
stated   also:    Carter  v.   Builders'   Con* 


struction  Co.,  129  App.  Div.  318;   113 
N.  Y.  Supp.  816. 

j.  Heading. — ^Although  one  of  the 
published  notices  of  sale  erroneously  ap- 
peared under  the  heading  "  Surrogate's 
notices,"  it  is  immaterial  if  there  were 
enough  other  publications  to  comply 
with  the  requirements  of  §  1678:  State 
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Realty  St  Mortgate  Co.  r.  Villaame,  121 
App.  Dlv.  793;  106  N.  T.  Supp.  698. 

a.  Pnrcliafler. — ^A  purchaser  on  a 
foreclosure  sale,  having  on  his  own 
motion  obtained  an  order  relioTlng  him- 
self  from  his  bid,  is  not  entitled  to  an 


order  yacating  the  prior  order,  where 
the  property  has  since  adraneed,  and 
requiring  a  conveyance:  Ely  v.  Mat- 
thews, 128  App.  Div.  513;  112  N.  Y. 
Supp.  788. 


§  1 690.    When  it  cannot  be  maintained. 

See  §  400,  Judiciary  Law,  Sheriff  may  command  the  power  of  the  county. 
See  §  401,  Judiciary  Law,  Names  of  registers  to  be  certified. 


b.  Possession. — ^A  plaintiff  in  actual 
possession  of  a  chattel  may  not  main- 
tain   an    action    of    replevin    therefor: 


Mahr  v.  Livlngatone,  65  Misc.  138;  106 
N.  Y.  Supp.  308. 


§  1696.    Id.;  after  commencement  of  action. 


c.  Title. — The  plaintiff  in  an  action 
of  replevin  is  bound  to  show  that  he 
had  a  right  to  the  property  at  the  time 
the  suit  wae  commenced,  and  if  inci- 
dental to  the  suit  he  takes  the  chattel. 


a  judgment  determining  that  defendant 
is  the  owner  does  not  give  afltonativo 
relief:  N.  Y.  &  B'kljrn  Brewing  Co.  v. 
Angelo,  144  App.  Div.  655. 


§  1716.    Id.,  how  compelled. 

See  I  753,  Judiciary  Law,  Neglect  to  return  is  civil  contempt 

§  1722.    Damages  when  chattel  injured,  etc.,  by  defendant. 


d.  Excessive — ^Where  a  complaint  de- 
mands the  value  of  a  chattel  with  in- 
terest and  claims  no  special  damage, 
and  the  chattel  Is  shown  to  be  worth 
$45,  a  verdict  of  $209,  which  includes 
the  usable  value  of  the  chattels*  is  ex- 
cessive: Dakin  v.  Elmore,  127  App.  Div. 
457;  111  N.  Y.  Supp.  519. 


e.  Value. — ^In  replevin,  the  reeovery 
may  be  had  for  injury  to,  or  depreda- 
tion in,  the  chattel  while  in  the  posses- 
sion of  the  unsuccessful  party,  and  the 
Jury  is  required  to  find  the  value  of  the 
chattel  at  the  time  of  the  trial:  Pabet 
Brewing  Co.  v.  R.  S.  F.  Co.,  66  Misc. 
445;   107  N.  T.  Supp.  163. 


§  1726.    Verdict,  etc.,  what  to  state. 


f.  Replevin. — ^Where  a  defendant  in 
replevin  claims  only  a  special  interest 
in  the  chattel,  and  the  jury  failed  to 
fix  the  value  of  the  property  as  directed 
by  the  court  a  general  verdict  awarding 
him  a  certain  sum,  together  with  the 
possession  of  the  property,  should  be  set 
aside  and  a  new  trial  granted:  Cary 
Manufacturing  Co.,  v.  Malone,  181  App. 
Div.  287;  116  N.  Y.  6upp.  682. 


g.  Value. — In  replevin,  the  recovery 
may  be  had  for  Injury  to,  or  deprecia- 
tion in,  the  chattel  while  in  the  posses- 
sion of  the  unsuccessful  party,  and  the 
Jury  is  required  to  find  the  value  of  the 
chattel  at  the  time  of  the  trial:  Pabst 
Brewing  Co.  v.  R.  8.  F.  Co.,  56  Misc. 
445;  107  N.  Y.  supp.  163. 


§  1730.    Final  judgment;  doclceting  the  same. 


h.  Conditional  contract. — ^In  an  ac- 
tion to  replevy  goods  sold  under  a  con- 
ditional contract  it  is  error  to  direct  a 
verdict  for  the  plaintiff  when  the  buyer 
gives  proof  that  his  tender  of  payment 
was  refused  by  the  seller  who  insisted 
upon  retaking  the  property;  the  direc- 
tion of  a  verdict  for  the  plaintiff  is  also 


erroneous  where  defendant  tenders  the 
balance  due  at  the  trial  but  refuses  to 
pay  costs  as  the  plaintiff  was  not  Justi- 
fied in  bringing  replevin,  and  hence  not 
entitled  to  costs:  KindeU>erg»r  ▼• 
Kunow,  122  App.  Div.  168;  106  N.  T. 
Supp.  697. 
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§  1731.    Execution;  contents  thereof. 


a.  Interest. — In  an  action  to  recovef 
the  possession  of  personal  property, 
where  the  Judgment  awards  the  return 
of  the  chattel  or  a  specified  sum  of 
money,   the    plaintiff   cannot    have   in- 


terest upon  such  sum,  where  he  delays 
to  enforce  his  judgment:  MacDonald  y. 
MacDonald,  71  Misc.  516;  130  N.  T. 
Supp.  784. 


§  1733.    Action  on  undertaking;  when  maintainable. 


b.  Bismissal  of  complaiiit. — The  pro- 
visions of  §  1733  do  not  apply  to  an 
action  brought  by  defendant  upon  an 
undertaking  given  by  plaintiff  in  an  ac- 


tion of  replevin,  where  the  complaint 
was  dismissed  by  reason  of  plaintiff's 
default:  Rushbrook  v.  Jerge,  74  Misc. 
43. 


§  1737.    Action;  when  and  in  what  courts  maintainable. 

Now  I  206,  Lien  Law,  chap.  38  of  1909,  and  not  changed. 

§  1738.    Warrant  to  seize  chattel;  proceedings  thereupon. 

Now  8  207,  Lien  Law,  chap.  38  of  1909,  and  not  changed. 

See  §  1234,  Penal  Law.  Commissioner's  other  wilful  neglect,  a  misdemeanor. 

§  1739.    Judgment. 

Now  8  208,  Lien  Law,  chap.  38  of  1909,  and  not  changed. 

§  1740.    Action  in  inferior  court. 

Now  8  209,  Lien  Law,  chap.  38  of  1909,  and  not  changed. 

§  1741.    Application  of  this  article. 

Now  §  210,  Lien  Law,  chap.  38  of  1909;  only  change  "  sections  two  hundred  and 
six  to  two  hundred  and  nine  inclusive  do  "  in  place  of  '*  this  article  does." 


§  1742.    Action  by  woman,  married  under  sixteen,  to  annul  marriage. 


c.  Annallment. — ^The  marriage  of  a 
girl  over  seventeen  years  of  age  but  un- 
der eighteen  may  not  be  annulled  at  her 
instance  upon  the  ground  that  the  mar- 
riage was  contracted  while  she  was  un- 
der the  age  of  legal  consent,  where  it 
appears  that  the  consent  of  both  the 
parents  of  plaintiff  was  annexed  to  her 
application  for  a  marriage  license: 
Kruger  v.  Kruger,  64  Misc.  382;  119 
N.  Y.  Supp.  189. 


d.  inspections  1742  and  1743  providing 
for  th^  annulment  of  marriages  are  in 
no  way  modified  by  8  15  of  the  Domeatic 
Relation  Law;  a  woman  married  nnder 
seventeen  years  of  age  and  separating 
from  her  husband  before  she  was  eigh- 
teen may  maintain  an  action  for  annul- 
ment under  8  1743  though  her  parents 
consented  to  the  marriage:  Kruger  v. 
Kruger,  137  App.  Div.  289;  122  N.  Y. 
Supp.  23. 


§  1743.    In  what  other  cases  marriage  may  be  annulled. 

See  Penal  Law,  8  532,  Compelling  woman  to  marry  against  her  will  is  a  felony. 


e.  Fraud. — A  marriage  will  be  an- 
nulled for  fraud,  where  the  woman  on 
inquiry  of  her  intended  husband,  stated 
that  she  had  been  the  wife  of  a  man 
then  deceased,  and  that  he  was  the 
father  of  her  child,  when  In  truth,  she 
bad  been  his  mistress,  if  the  plaintiff 
did  not  cohabit  with  her  after  discovery 


of  the  fraud:  Domschke  v.  Domschke, 
138  App.  Div.  454;  122  N.  T.  Supp. 
892. 

f.  Where  it  appears  that  a  man  met 
a  woman  in  another  state,  that  he 
wished  to  marry  her,  knowing  that  she 
was  already  married,  that  she  obtained 
a   divorce  to  hie  knowledge  and  that 


§§  1744,  1745] 


374 


thereupon  they  were  married,  he  can- 
not avoid  the  marriage  for  fraud  in  ob- 
taining the  divorce:  Hall  v.  Hall,  139 
App.   Div.  120;    123   N.  Y.  Supp.  1056. 

a.  IncaiMcity. — ^The  physical  incapac- 
ity for  entering  into  the  marriage  state, 
referred  to  by  statute  as  a  ground  for  an- 
nulling a  marriage,  is  want  of  potentia 
eapulandi  and  not  mere  incapacity  for  pro- 
creation: Schroter  v.  Schroter,  66  Misc.  69; 
106  N.  T.  Supp.  22. 

b.  The  courts  of  this  state  have 
ample  power  to  annul  a  marriage  en- 
tered into  outside  the  state  by  parties 
under  the  age  of  consent  when  the 
parties  are  citizens  of  the  state  and 
domiciled  here:  Mitchell  v.  Mitchell,  63 
Misc.  580;  117  N.  Y.  Supp.  671. 

c.  Sections  1742  and  1743  providing 
for  the  annulment  of  marriages  are  in 
no  way  modified  by  §  16  ef  the  Domestic 
Relations  Law;  a  woman  married  under 
seventeen  years  of  age  and  separating 
from  her  husband  before  she  was  eigh- 
teen may  maintain  an  action  for  annul- 
ment under  §  1743  though  her  parents 
consented  to  the  marriage:  Kruger  v. 
Kruger,  137  App.  Div.  289;  122  N.  Y. 
Supp.  23. 

d.  Jurisdiction. — ^The  courts  of  this 
state  will  not  annul  a  marriage  because, 
had  it  taken  place  in  this  state,  under 
our  statutes  an  action  for  annulment 
would  lie:  Cunningham  v.  Cunningham, 
70  Misc.  129;  128  N.  Y.  Supp.  104. 

e.  Legal  consent. — The  marriage  of 
a  girl  over  seventeen  years  of  age  but 
under  eighteen  may  not  be  annulled  at 
her  instance  upon  the  ground  that  the 


marriage  was  contracted  while  she  was 
under  the  age  of  legal  consent,  where  it 
appears  that  the  consent  of  both  the 
parents  of  plaintlft  was  annexed  to  her 
application  for  a  marriage  license: 
Kruger  v.  Kruger,  64  Misc.  882;  119 
N.  Y.  Supp.  189. 

f.  A  marriage  entered  into  in  a  for- 
eign state  will  not  be  annulled  in  this 
state  at  the  suit  of  a  wife  on  the  ground 
that  she  had  not  reached  the  age  of  legal 
consent,  where  by  the  laws  of  the  for- 
eign state  she  was  competent  to  marry: 
Reid  V.  Reid,  72  Misc.  214. 

g.  Prior  marriage. — In  an  action  for 
a  separation,  where  defendant  sets  up  as 
a  separate  defense  but  not  as  a  counter- 
claim that  at  the  time  of  the  marriage 
of  the  parties  the  plaintift  had  a  hus- 
band living  and  that  her  marriage  with 
him  was  then  in  force,  the  court  cannot 
grant  Judgment  annulling  the  marriage 
of  the  parties:  Johannessen  v.  Johannes- 
sen,  70  Misc.  361;  128  N.  Y.  Supp.  892. 

h.  Polygamy. — A  polygamous  mar- 
riage is  void  without  decree  of  court, 
but  the  courts  will  entertain  an  action 
to  declare  its  invalidity:  Earle  v.  Earle, 
141  App.  Div.  611;  126  N.  Y.  Supp.  317. 

i.  Void  marriage.— One,  who  eeeks 
to  annul  a  marriage,  because  his  wife 
had  another  husband  living  at  the  time 
of  the  marriage  and  because  her  alleged 
divorce  from  such  former  husband  was 
void,  has  the  burden  of  showing  facts 
which  render  the  marriage  void:  Hall 
V.  Hall,  139  App.  Div.  120;  123  N.  Y. 
Supp.  1056. 


§  1 744.    Action  when  party  was  under  the  age  of  consent. 


j.  Plaintiff. —  An  action  to  annul  a 
marriage  upon  the  ground  that  a  former 
marriage  of  one  of  the  parties  was  in 
force  at  the  time  of  the  marriage  sought 
to  be  annulled  may  be  maintained  by 
either  party  to  the  later  marriage  or 
the  party  to  the  former  marriage  not  a 
party  to  the  later;  if  a  woman,  a  party 
to  the  first  marriage,  knew  or  should 
have  known  at  the  time  of  her  second 
marriage  that  her  husband  was  living 


and  nndivorced,  such  second  marriage 
is  absolutely  void:  Stokes  v.  Stokes,  198 
N.  Y.  301;  rev'g  128  App.  Dlr.  838; 
113  N.  Y.  Supp.  142. 

k.  The  courts  of  this  state  have 
ample  power  to  annul  a  marriage  en- 
tered into  outside  the  state  by  parties 
under  the  age  of  consent  when  the 
parties  are  citizens  of  the  state  and  domi- 
ciled here:  Mitchell  v.  Mitchell,  63  Misc. 
580;  117  N.  Y.  Supp.  671. 


§  1745.    Id.,  when  former  husband  or  wife  was  living. 


1.  Bigamy. — §  1745,  providing  that 
an  action  to  annul  a  marriage  upon  the 
ground  that  a  former  husband  or  wife 
of  one  of  the  parties  was  living  and  the 
former  marriage  was  in  force  may  be 
maintained  by  either  of  the  parties  to 
the  second  marriage  during  the  lifetime 
of  the  other,  should  not  be  construed  to 
mean  that  a  husband  who  has  knowingly 
contracted  a  bigamous  marriage  may 
maintain  an  action  to  annul  the  same; 
the  object  of  the  section  is  to  protect 
the  innocent  and  relieve  those  who  have 


acted  in  good  faith:  Berry  r.  Berry,  130 
App.  Div.  53;  114  N.  Y.  Supp.  497. 

m.  Fraud. — The  fact  that  the  defend- 
ant told  plaintiff  before  the  marriage 
that  she  had  obtained  a  valid  divorce 
in  another  state  from  her  first  husband 
and  that  he  believed  her  and  married 
her  relying  on  such  statement,  does  not 
bring  him  or  the  children  of  the. mar- 
riage within  the  protection  of  §  1745: 
Bay  lis  v.  Baylis,   146  App.  Div.   517. 

n.  Where  it  appears  that  a  man  met 
a    woman    in    another    state,   that    he 


375 


[§§  1750,  1756 


wished  to  marry  her,  knowing  that  she 
was  already  married,  that  she  obtained 
a  divorce  to  his  knowledge  and  that 
thereupon  they  were  married,  he  cannot 
avoid  the  marriage  for  fraud  in  obtain- 
ing the  divorce:  Hall  v.  Hall,  139  App. 
Dlv.  120;   123  N.  Y.  Supp.  1056. 


a.  Statute  of  linoitations. — An  action 
to  annul  a  voidable  marriage  may  be 
maintained  during  the  lifetime  of  the 
parties;  the  ten  years*  Statute  of  Limi- 
tations is  not  applicable  thereto:  Chit- 
tenden V.  Chittenden,  68  Misc.  172;  123 
N.  Y.  Supp.  629. 


§  1750.    Action  on  the  ground  of  force,  fraud,  etc. 


b. '  Fraud. — A  marriage  will  be  an- 
nulled for  fraud,  where  the  woman  on 
inquiry  of  her  intended  husband,  stated 
that  she  had  been  the  wife  of  a  man 
then  deceased,  and  that  he  was  the 
father  of  her  child,  when  in  truth,  she 
had  been  his  mistress,  if  the  plaintiff 
did  not  cohabit  with  her  after  discovery 
of  the  fraud:   Domschke  v.   Domschke, 


138   App.   Div.    454;    122    N.   Y.    Supp. 
892. 

c.  Limitation. — ^A  wife  cannot  main- 
tain an  action  to  annul  a  marriage  on 
the  ground  of  fraud  by  reason  of  her 
husband's  failing  health  first  manifested 
six  years  after  the  alleged  representa- 
tion of  fitness  to  marry,  and  three 
years  after  marriage:  Gumbiner  v. 
Oumbiner,  72  Misc.  211. 


§  1 751 .    Custody,  maintenance,  etc.,  of  issue  of  such  a  marriage. 


d.  Power  of  court. — Where  the  prin- 
cipal relief  sought  in  an  action  for  sep- 
aration is  denied,  the  court  has  no  power 
to  award  the  custody  of  the  children 
of  the  marriage  or  to  direct  their  main- 
tenance out  of  the  property  of  the  de- 


fendant:   Rabinson    v.    Robinson,    146 
App.  Div.  533. 

e.  Trial. — In  an  action  for  an  abso- 
lute divorce,  the  defendant  should  be 
granted  an  order  framing  the  issues  to  be 
tried  by  a  jury:  Day  v.  Day,  122  App.  Dlv. 
907. 


§  1 752.    Action  on  the  ground  of  physical  incapacity. 


f.  Answer. — Although  an  action  for 
annulment  was  not  commenced  within 
the  time  limited  by  §  1752,  the  court 
cannot  refuse  to  annul  the  marriage  if 
the  defense  was  not  taken  by  answer: 
MoNair  v.  McNair,  140  App.  Div.  226; 
125  N.  Y.  Supp.  1;  rev'g  68  Misc.  570. 


g.  Incapacity. — ^The  marriage  of  a 
soldier's  widow  fifty-six  years  old  and 
drawing  a  pension,  with  one  sixty-nine 
years  of  age,  will  not  be  annulled  for  his 
physical  incapacity:  Hatch  v.  Hatch,  58 
Misc.  54;  110  N.  Y.  Supp.  18. 


§  1753.    Certain  proceedings  regulated  in  action  to  annul  marriage. 


h.  Proof. — In  an  action  by  a  wife  to 
annul  her  marriage  upon  the  ground  of 
her  physical  incapacity,  where  there  Is 
a  default  on  the  part  of  the  defendant 
and  the  proof  fails  to  substantiate  plain- 
tifC's  contention,  her  application  for 
judgment  will  be  denied  without  preju- 
dice to  a  renewal  upon  additional  proof: 


Anonymous    v.    Anonymous,    69    Misc. 
489;    126   N.   Y.  Supp.   149. 

i.  Under  §  1753  a  judgment  annul- 
ling a  marriage  cannot  be  rendered 
upon  defendant's  default  without  proof 
of  the  facts  upon  which  the  allegation 
of  nullity  is  founded:  Williams  v.  Wil- 
liams, 71  Misc.  590;  130  N.  Y.  Supp. 
875. 


§  1756.    In  what  cases  action  may  be  maintained. 

See  Penal  Law,  §  1450,  Assuming  to  grant  a  divorce  is  a  misdemeanor. 


j.  Abatement. — ^An  action  for  an  ab- 
solute divorce  is  a  personal  one  and 
abates  upon  the  death  of  the  plain tift: 
Hunt  V.  Hunt,  75  Misc.  209. 

k.  Referee. — The  parties  to  an  action 
for  divorce  cannot  agree  upon  a  referee 


to  take  testimony  to  be  used  upon  the 
reference  ordered  by  the  court  upon  ap- 
plication for  judgment:  White  v.  White, 
66  Misc.  592;  123  N.  Y.  Supp.  1082. 
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§  1757.    Answer;  mode  of  trial;  judgment  by  default. 

1.  The  answer  of  the  defendant,  may  be  made,  without  verifying  it^ 
Bot^^TLthstanding  the  vicrification  of  the  complaint,  except  that  an  answer 
containing  a  counterolaim,  which  chaxgies  adultery  must  be  verified  in 
respect  of  such  counterclaim,  where  the  camplaimt  is  verified.  If  the 
answer  puts  in  issue  the  allegation  of  adultery,  the  court  must,  u-pon  the 
application  of  either  party,  or  it  may,  of  its  ow^n  motion,  mabe  an  order 
directing  the  trial,  by  a  jurv%  of  that  issue ;  for  which  purpose  the  questions 
to  be  tried  must  be  prepared  and  settled,  as  prescribed  in  section  nine  hun- 
dlred  and  seventy  of  this  act.  If  tlie  answer  does  not  put  in  issue  the  allega- 
tion of  adultery,  or  if  the  defendant  miakes  default  in  appearing  or  plead- 
ing, the  plaintiff  before  he  is  entitled-  to  judgment,  must  nevertheless  satis- 
factorily prove  the  material  allegations  of  his  complaint,  and  fdso,  by  his 
own  testimony  or  otherwise,  that  there  is  no  judgiment  or  decree,  in  any 
court  of  the  state  of  competent  jurisdiction,  against  him  in  favor  of  the 
defendant  for  a  divorce  on  the  ground  of  adultery. 

Amended  by  chap.  311  of  1911. 

Note. — The  amendment  by  chap.  311  of  1911  makes  it  necessary  that  an 
answer  containing  a  counterclaim,  -which  charges  adultery,  must  be  verified  as 
to  the  counterclaim,  where  the  complaint  is  verified;  this  was  not  essential 
under  the  former  practice. 


a.  Jury  trial. — The  right  to  a  jury 
trial  in  an  action  for  absolute  divorce 
should  not  be  denied  because  the  moving 
party  stipulated  that  the  cause  be  placed 
on  the  special  term  calendar;  the  proper 
procedure  Is  to  apply  for  a  jury  trial 
under  §  1757,  if  the  cause  is  on  the  special 
term  calendar;  and  thereupon  it  becomes 
the  duty  of  the  court  to  cause  the  ques- 
tions of  fact  to  be  tried  before  a  Jury 
under  §  970:  Tietzel  v.  Tietzel,  122  App. 
Div.  873;  107  N.  Y.  Supp.  878. 


^  b.  Verdict. — ^Where,  in  an  action  for 
divorce,  the  answer  puts  in  Issue  the 
adultery  of  defendant  alleged  in  the 
complaint,  the  finding  of  the  jury  upon 
that  issue  is  conclusive;  but,  as  to 
other  Issues,  the  verdict  is  merely  ad- 
visory to  the  trial  court,  which  may 
either  adopt,  modify,  or  disregard  it 
and  make  its  own  findings:  Horn  v. 
Horn,  73  Misc.  14. 


§  1 758.    When  divorce  denied,  although  adultery  proved. 


c.  Condonation. — Where  it  is  shown 
that  the  plaintiff  in  an  action  for  di- 
vorce voluntarily  cohabited  with  the  de- 
fendant after  the  entry  of  an  interlocu- 
tory judgment  in  his  ^avor,  a  final  judg- 
ment entered  pursuant  to  §  1774  on  the 
expiration  of  three  months  will  be  va- 
cated on  motion,  for  the  offense  has 
been  condoned:  Gary  v.  Cary,  144  App. 
Div.  846. 

d.  Discovery. — ^A  decree  of  divorce 
should  not  be  denied  upon  the  ground  that 
the  action  was  not  commenced,  as  re- 
quired by  §  1758,  within  five  years  after 
the  discovery;  "discovery"  means  some- 
thing more  than  mere  suspicion;  it  im- 
plies a  certain  degree  of  knowledge  on  the 
part  of  the  person  to  be  charged  with  the 
consequences  of  such  discovery:  Acker- 
man  V.  Ackerman,  123  App.  Div.  760;  108 
N.  Y.  Supp.  634. 


e.  N  o  n-r  e  s  i  d  e  n  c  e. — Neither  the 
period  of  five  years  limited  by  §  1758 
for  the  commencement  of  an  action  of 
absolute  divorce,  nor  the  period  pre- 
scribed by  the  general  statute  of  limita- 
tions, runs  while  the  defendant  is  with- 
out the  jurisdiction:  Gouch  v.  Gouch, 
69  Misc.  436;   127  N.  Y.  Supp.  476. 

f .  Statute  of  limitations. — The  period 
limited  for  the  commencement  of  an  ac- 
tion of  divorce  begins  when  plaintiff 
discovers  that  the  defendant  has  con- 
tracted a  second  marriage  and  is  living 
with  the  woman  as  his  wife,  although 
such  cohabitation  continues  down  to  the 
commencement  of  the  action;  but  this 
period  is  extended  by  virtue  of  §  401 
during  the  continued  non-residence  of 
the  defendant:  Ackerman  v.  Ackerman, 
200  N.  Y.  72. 
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§  1 759.    Regulations  when  action  brought  by  wife. 


a.  Alimoigr. — ^The  court  may  on  ap- 
plication modify  a  provision  for  alimony, 
given  in  favor  of  a  wife,  upon  her  re- 


marriage: Krauss  v.  Krausa,  127  App. 
Div.  740;  111  N.  Y.  Supp.  788. 


§  1761.    Marriage  after  divorce  for  adultery. 


Now  8  8,  Domestic  Relations  Law,  chap.  19  of  1909,  viz.: 

8  8.  MARRIAGE  AFTER  DIVORCE  FOR  ADULTERY.— Whenever  a  marriage 
has  been  or  shall  be  dissolved,  the  complainant  may  marry  again  during  the  lifetime 
of  the  defendant;  but  no  defendant  convicted  of  adultery  shall  marry  again  until 
the  death  of  the  complainant,  unless  the  court  in  which  the  Judgment  of  divorce 
was  rendered  shall  in  that  respect  modify  such  judgment,  which  modification  shall 
only  be  made  upon  satisfactory  proof  that  five  years  have  elapsed  since  the  decree 
of  divorce  was  rendered,  and  that  the  conduct  of  the  defendant  since  the  dissolution 
of  said  marriage  has  been  uniformly  good.  But  this  section  does  not  prevent  the 
remarriage  of  the  parties  to  the  action. 


§  1762.    For  what  causes  action  may  be  maintained. 


b.  Complaint. — The  complaint  in  an 
action  of  a  wife  suing  for  judicial  separa- 
tion, held  to  state  a  cause  of  action  and 
entitle  the  plaintiff  to  alimony  and  coun- 
sel fees:  Mossa  v.  Mossa,  123  App.  Div. 
400;  107  N.  Y.  Supp.  1044. 

c.  A  mere  allegation  of  adultery  does 
not  state  a  cause  of  action  for  separation 
under  |  1762:  Allen  v.  Allen,  125  App.  Div. 
838;  110  N.  Y.  Supp.  808. 

d.  Permanent  separation. — A  person, 
who  has  been  granted  a  judgment  of 
separation  for  a  limited  time,  by  a  de- 
cree stating  for  "  causes  which  might  be 
removed  by  the  defendant  **  and  that 
"  a  permanent  separation  ought  not  at 
this  time  to  be  granted,"  and  whose 
motion  made  at  the  end  of  such  time 


^for  a  permanent  separation  has  been 
denied,  can  maintain  a  new  action  for  a 
permanent  separation  on  a  complaint 
alleging  the  same  facts  set  forth  in  the 
first  action:  Murdock  v.  Murdock,  148 
App.  Div.  564. 

e.  Separation. — ^The  adultery  of  the 
wife  is  such  misconduct  as  constitutes 
a  defense  in  an  action  brought  by  her 
for  separation  and  support,  under 
§§  1762-1765:  Hawkins  v.  Hawkins,  193 
N.  Y.  409;  rev'g  121  App.  Div.  896. 

f.  There  may  be  an  abandonment  of 
a  wife  by  her  husband  though  he  fur- 
nishes her  with  a  weekly  allowance  for 
her  support:  Brokaw  v.  Brokaw,  66 
Misc.  307;  123  N.  Y.  Supp.  17. 


§  1763.    Id.;  in  what  cases. 

g.  Denial — ^Alimony  should  be  denied 
when  the  moving  papers  on  the  applica- 
tion do  not  bring  the  cause  within  §  1763: 
Conrad  v.  Conrad,  128  App.  Div.  384;  107 
N.  Y.  Supp.  1093. 

h.  Jurisdiction. — In  an  action  for 
separation  against  a  non-resident  de- 
fendant, an  order  for  service  by  publi- 
cation will  not  be  vacated  on  the  de- 
fendant's affidavit  that  the  parties  never 
acquired  a  domicil  in  this  state,  where 
the  complaints  states  facts  giving  the 


court  jurisdiction;  the  question  of  juris- 
diction should  be  settled  upon  trial,  not 
by  affidavit:  Barber  v.  Barber,  137  App. 
Div.  665;  122  N.  Y.  Supp.  452. 

i.  Residence. — The  words  "  and  have 
continued  to  be  residents  thereof  at 
least  one  year,"  as  employed  in  8  1763 
subd.  3,  contemplate  a  residence  con- 
tinuing to  the  time  of  the  separation  of 
the  parties:  El  well  v.  Elwell,  70  Misc. 
61;  128  N.  Y.  Supp.  495. 


§  1 766.    Support,  maintenance,  etc.,  of  wife  and  children. 


j.  Alimony. — Although  the  court  in 
an  action  for  separation  has  denied  ali- 
mony pendente  lite  upon  condition  that^he 
defendant  may  serve  upon  the  plaintiff's 
attorney  within  ten  days  a  written  offer 
to  provide  a  suitable  home  for  the  plain- 
tiff and  her  child,  it  is  without  authority 


to  make  a  further  order  compelling  the 
plaintiff  to  accept  the  defendant's  offer  to 
provide  a  suitable  home:  Mossa  v.  Mossa, 
123  App.  Div.  403;  107  N.  Y.  Supp.  1046. 

k.  Complaint. — ^The  complaint  in  an 
action  of  a  wife  suing  for  judicial  separa- 
tion, held  to  state  a  cause  of  action  and 
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entitle  the  plaintiff  to  alimony  and  coun- 
sel fees:  Mossa  v.  Mossa,  123  App.  Div. 
400;  107  N.  Y.  Supp.  1044. 

a.  Findings. — Where,  in  a  husband's 
action  for  an  absolute  divorce,  the  issues 
raised  by  the  pleadings  were  whether  the 
adultery  was  committed  and  whether  the 
plaintiff  had  condoned  the  fault,  and  no 
evidence  is  given  upon  the  question  of 
condonation,  and  the  referee  appointed  to 
hear  and  determine  the  issues  finds  as  a 
fact  that  the  adultery  was  committed  and 
also  finds  collusion  between  the  parties 
as  to  which  no  issue  was  raised  by  the 
pleadings  and  as  a  conclusion  of  law  that 


the  complaint  should  be  dismissed  on  the 
ground  of  such  collusion,  his  findings 
upon  the  issues  referred  to  him  for  de- 
termination operated  to  entitle  plaintiff 
to  a  decree  of  divorce:  Bowe  v.  Bo  we,  66 
Misc.  403;  106  N.  T.  Supp.  608. 

b.  Power  of  court. — ^Where  the  prin- 
cipal relief  sought  in  an  action  for  sep- 
aration is  denied,  the  court  has  no 
power  to  award  the  custody  of  the  chil- 
dren of  the  marriage  or  to  -direct  their 
maintenance  out  of  the  property  of  the 
defendant:  Robinson  v.  Robinson,  146 
App.  Div.  533. 


§  1 767.    Judgment  for  separation  may  be  revoked. 


c.  Default. — ^A  motion  to  vacate  a 
Judgment  of  separation  should  not  be 
granted,  while  the  defendant  is  in  default 


in  payment  of  alimony:  Knauer  v. 
Knauer,  121  App.  Div.  760;  106  N.  T. 
Supp.  490. 


§  1769.    Alimony,  expenses  of  action  and  costs;  how  awarded. 


d.  Alimony. — It  is  not  an  answer  to 
a  motion  for  alimony  that  there  is  a 
separation  agreement  between  the 
parties  providing  for  the  payment  of 
moneys  for  the  support  of  the  plaintiff 
and  her  children,  where  the  defendant 
is  in  default  in  the  performance  of  such 
agreement:  Scheinkman  v.  Scheinkman, 
64  Misc.  443;  118  N.  Y.  Supp.  776. 

e.  Where  a  divorced  husband  and 
wife  entered  into  an  agreement  whereby 
"Uie  husband  was  to  pay  the  wife  a  cer- 
tain sum  in  cash,  and  a  monthly  alimony 
thereafter,  less  than  the  alimony, 
awarded  by  the  decree  of  the  divorce, 
such  agreement  not  to  bar  the  wife's 
right  to  enforce  the  payment  of  alimony, 
the  wife  cannot  compel  the  fulfillment 
of  the  contract  by  contempt  proceed- 
ings; the  decree  may  be  enforced  by 
contempt  proceedings,  but  not  when  the 
sum  already  paid  under  the  contract 
exceeds  the  sum  due  on  the  decree: 
Clark  V.  Clark,  130  App.  Div.  610;  116 
N.  T.  Supp.  600. 

f.  No  rule  has  been  adopted,  in 
awarding  alimony  during  the  pendency 
of  an  action,  that  the  wife  is  entitled  to 
one-third  of  her  husband's  income,  with- 
out regard  to  reasonable  expenditures, 
nor  to  any  particular  fraction:  Gould  v. 
Gould,  61  Misc.  120;  114  N.  Y.  Supp. 
331. 

g.  Alimony  and  counsel  fees  denied, 
where  the  wife  at  trial  offered  no  evi- 
dence, did  not  even  deny  the  adultery, 
but  relied  solely  upon  the  weakness  of 
the  plaintiff's  case:  Berger  v.  Berger, 
141  App.  Div.  455;  126  N.  Y.  Supp. 
284. 

h.  Appeal. — A  wife  suing  for  divorce 
whose  action  has  been  dismissed  is  not 
entitled  to  counsel  fees  to  enable  her  to 
appeal  from  an  order,  denying  a  motion 


for  an  adjournment,  as  such  order  is 
not  appealable:  Hayes  v.  Hayes,  141 
App.  Div.  35;   125  N.  Y.  Supp.  652. 

i.  Borden  of  proof — ^Where  a  wife  in 
a  matrimonial  action  asks  for  counsel 
fees,  the  burden  is  upon  her  to  estab- 
lish the  facts  which  entitle  her  thereto; 
and  where  she  has  money  under  her 
control,  which  she  is  entitled  to  use, 
sufficient  to  carry  on  or  defend  the  ae- 
tlon,  the  application  will  be  denied: 
Lake  v.  Lake,  194  N.  Y.  179;  rev'g  128 
App.  Div.  932. 

j.  A  plaintiff  moving  for  counsel 
fees  and  alimony  pendente  lite  is  under 
the  burden  of  showing  the  facts  which 
entitle  her  thereto;  proof  of  a  valid  mar- 
riage is  essential:  Dye  v.  Dye,  140  App. 
Div.  309;  125  N.  Y.  Supp.  242. 

k.  Counsel  fee — ^An  additional  allow- 
ance of  counsel  fee  is  proper,  although  not 
made  until  entry  of  Uie  decree  and  after 
services  have  been  rendered  where  the 
counsel  agreed  that  the  question  should  be 
decided  at  that  time:  Page  v.  Page,  124 
App.  Div.  421;  108  N.  Y.  Supp.  864. 

1.  Where  a  wife  has  succeesfully  de- 
fended an  action  to  annul  the  marriage 
for  alleged  physical  incapacity  and  for 
fraud,  the  court  is  without  power  to 
compel  the  plaintiff  to  pay  for  the  past 
services  and  expenses  of  her  counsel: 
Schroter  v.  Schroter,  67  Misc.  199;  107 
N.  Y.  Supp.  1065. 

m.  Estoppel. — ^When  wife  estopped 
from  claiming  increased  alimony:  Petti- 
bone  V.  Pettibone,  141  App.  Div.  861; 
126  N.  Y.  Supp.  676. 

n.  Order  to  show  cause. — ^Where  the 
summons  and  complaint  in  an  action, 
and  an  order  to  show  cause  why  connBel 
fees  and  alimony  pending  the  action 
should  not  be  granted,  were  served  on 
the   defendant  at   one  time,  all   being 
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fastened  together  under  the  same  cover, 
held;  that  the  order  to  show  cause  was 
of  no  effect  for  such  order  may  only  be 
granted  in  an  action,  and  no  action  had 
been  commenced  when  the  order  was 
granted  the  summons  not  having  been 
served;  the  court  obtained  no  jurisdic- 
tion to  hear  the  motion;  the  service  of 
the  summons  was  likewise  Improper: 
Diamond  v.  Diamond,  130  App.  Dlv. 
873;  114  N.  Y.  Supp.  353. 

a.  Pending  appeal. — ^Where  a  wife 
appeals  from  a  judgment  of  divorce,  her 
motion  for  alimony  and  counsel  fees 
pending  the  appeal  will  not  be  granted 
unless  it  Is  shown  that  the  appeal  has 
been  taken  In  good  faith  and  that  there 
Is  reasonable  ground  to  believe  It  will 
be  successful;  the  motion  should  be 
made  on  a  case,  and  an  affidavit  that  ap- 
pellant is  Informed  by  her  attorney  that 
her  defense  was  established  Is  insuffi- 
cient to  justify  the  order:  Greenberg  v. 


Greenberg,  134  App.  Dlv.  419;   119  N. 
Y.  Supp.  227. 

b.  Reargument. — ^Where  after  an  al- 
lowance of  alimony  with  counsel  fees 
pending  an  action  for  divorce,  a  motion 
to  reduce  the  allowance  is  made  before 
another  justice  by  mutual  consent  of 
parties,  the  motion  will  be  treated  as 
one  for  a  reargument:  Horn  v.  Horn, 
142  App.  Dlv.  848;  127  N.  Y.  Supp.  448. 

c.  Separation  agreement. — ^The  court 
is  without  power  to  grant  an  order  re- 
quiring a  husband  to  pay  sixty  dollars 
a  month,  according  to  a  valid  separa- 
tion agreement,  where  five  judgments 
have  been  recovered  against  him,  four 
of  which  remain  unsatisfied;  for  the 
action  to  compel  specific  performance  of 
the  agreement  brought  by  the  trustee  is 
not  a  matrimonial  action  under  the 
Code:  Phillips  v.  Peacock,  63  Misc.  520; 
117  N.  Y.  Supp.  625. 


§  1770.    What  is  deemed  a  counterclaim. 


d.  Causes  of  action. — It  is  not  proper 
under  S  484  to  unite  in  the  same  com- 
plaint a  cause  for  divorce  and  one  for 
separation,  and  this  is  true  although 
I  1770  allows  a  counterclaim  to  be  inter- 
posed In  either  an  action  for  divorce  or 
for  a  separation,  setting  up  a  cause  of  ac- 
tion for  either:  Conrad  v.  Conrad,  124 
App.  Dlv.  780;  109  N.  Y.  Supp.  387. 


e.  Complaint — ^Although  a  defendant 
In  an  action  for  divorce  may,  under  §  1770, 
unite  in  his  answer  as  counterclaims 
causes  of  action  both  for  a  divorce  and 
for  a  separation,  the  plaintiff  cannot,  In 
her  complaint,  unite  both  causes  of  ao-> 
tlon:  Conrad  v.  Conrad,  66  Misc.  376;  107 
N.  Y.  Supp.  655;  rev'd  123  App.  Dlv.  384; 
107  N.  Y.  Supp.  1093. 


§  1771.  Custody  and  maintenance  of  children,  and  support  of 
plaintiff. 

Where  an  action  is  brought  by  either  husband  or  wife,  as  prescribed  in 
either  of  the  last  two  articles,  the  court  must,  except  as  otherwise  expressly 
prescribed  in  those  articles,  give,  either  in  the  final  judgment,  or  by  one  or 
more  orders,  made  from  time  to  time,  before  final  judgment,  such  directions 
as  justice  requires,  between  the  parties,  for  the  custody,  care,  education,  and 
maintenance  of  any  of  the  children  of  the  marriage,  and  where  the  action 
is  brought  by  the  wife,  for  the  support  of  the  plaintiff.  The  court  may,  by 
order,  upon  the  application  of  either  party  to  the  action,  after  due  notice 
to  the  other,  to  be  given  in  such  manner  as  the  court  shall  prescribe,  at  any 
time  after  final  judgment,  annul,  vary  or  modify  such  directions,  or  in  case 
no  such  direction  or. directions  shall  have  been  made,  amend  it  by  inserting 
Buch  direction  or  directions  as  justice  requires  for  the  custody,  care,  educa- 
tion and  maintenance  of  any  such  child  or  children  in  such  final  judgment 
or  order  or  orders.  But  no  such  application  shall  be  made  by  a  defendant 
unless  leave  to  make  the  same  shall  have  been  previously  granted  by  the 
court  by  order  made  upon  or  without  notice  as  the  court  in  its  discretion 
may  deem  proper  after  presentation  to  the  court  of  satisfactory  proof  that 
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justice  requires  that  such  an  application  should  be  entertained.  Where  an 
action  is  brought  by  a  wife,  as  prescribed  in  article  second  of  this  chapter, 
and  a  final  judgment  of  divorce  has  been  rendered  in  her  favor,  the  court, 
upon  the  application  of  the  defendant  on  notice,  and  on  proof  of  the  mar- 
riage of  the  plaintiflF  after  such  final  judgment,  must  by  order  modify  such 
final  judgment  and  any  orders  made  with  respect  thereto,  by  annulling  the 
provisions  of  such  final  judgment  or  orders,  or  of  both,  directing  payments 
of  money  for  the  support  of  the  plaintiff. 

From  2  R.  S.  147,  §  59. 

Amended  by  chap.  891  of  1895,  chap.  339  of  1904  and  chap.  297  of  1908. 

Note.—  The  amendment  of  1908  by  chap.  297  was  Intended  to  aUow  the  amendment 
of  the  final  Judgment,  where  no  direction  had  been  prevloasly  made,  by  directing 
that  the  defendant  make  suitable  provision  for  the  care,  education,  etc.,  of  any  child. 


a.  Alimony. — ^An  order  adjudging  a 
defendant  in  contempt  for  failing  to  pay 
alimony  pendente  lite  will  be  reversed  if 
it  contain  no  finding  that  the  failure  to 
pay  was  calculated  to  or  actually  did 
defeat.  Impair,  impede  or  prejudice  the 
rights  or  remedies  of  the  plaintiff,  as 
required  by  H  2288  and  2281:  Schweig 
T.  Schweig,  122  App.  Div.  787;  107 
N.  T.  Supp.  905. 

b.  When  all  the  allegations  of  a  com- 
plaint for  absolute  divorce  are  upon  in- 
formation and  belief,  and  the  defendant 
denies  the  adultery  under  oath,  the 
plaintiff  is  not  entitled  to  alimony 
pendente  lite  unless  she  discloses  the 
sources  of  her  information,  or  the 
grounds  of  her  belief,  so  as  to  establish 
a  reasonable  ground  for  the  action  and 
reason  probability  of  success:  Schweig 
V.  Schweig,  122  App.  Div.  786,  107  N.  Y. 
Supp.  904. 

c.  The  court  cannot  annul  a  pro- 
vision for  alimony  nunc  pro  tune  as  of 
the  date  of  the  plaintiff's  marriage, 
80  as  to  cut  off  alimony  already  ac- 
crued under  the  decree,  and  it  Is  error 
to  limit  defendant's  liability  for  con- 
tempt in  failing  to  pay  said  alimony  to 
the  date  of  the  remarriage:  Krauss  v. 
Krauss,  127  App.  Div.  743;  111  N.  Y. 
Supp.  790. 

d.  Amendment — Amendment  to  sec- 
tion 1771  by  chapter  339  of  1904,  is  not 
retroactive,  which  required  the  court  to 
annul  the  provision  for  alimony  on  the 
remarriage  of  the  wife  in  whose  favor 
It  was  given:  Krauss  v.  Krauss,  127 
App.  Div.  740;  111  N.  Y.  Supp.  788. 

e.  AnnnUment. — ^The  provision  in 
§  1771  that  the  court  shall  annul  a  pro- 
vision for  alimony  in  a  final  decree  for 
absolute  divorce  if  the  plaintiff  re- 
marries is  mandatory,  and  such  pro- 
vision in  a  decree  must  be  annulled  on 
proof  that  plaintiff  has  remarried,  even 
though  defendant  ceased  to  pay  alimony 


from  the  date  of  the  remarriage;  but 
the  defendant  is  only  relieved  from  pay- 
ment of  alimony  from  the  date  of  the 
order  annulling  the  provision:  Mow- 
bray V.  Mowbray,  136  App.  Div.  513; 
121  N.  Y.  Supp.  45. 

f .  Child. — ^Where  a  husband  sued  for 
separation  on  the  ground  of  cruelty  makes 
a  general  denial  and  recriminates  by 
charging  the  plaintiff  with  adultery  and 
demands  a  divorce,  and  the  court,  al- 
though dismissing  both  the  complaint  and 
the  counterclaim,  finds  that  the  plaintiff 
left  her  husband  "without  just  cause  or 
provocation,"  it  may  award  the  custody 
of  a  child  to  the  defendant:  Light  v.  Ught, 
124  App.  Div.  567,  108  N.  Y.  Supp.  931. 

g.  Custody. — ^Where  the  principal  re- 
lief sought  in  an  action  for  separation 
is  denied,  the  court  has  no  power  to 
award  the  custody  of  the  children  of 
the  marriage  or  to  direct  their  main- 
tenance out  of  the  property  of  the  de- 
fendant: Robinson  v.  Robinson,  146 
App.  Div.  533. 

h.  Decree. — ^A  decree  of  separation 
awarding  alimony,  conditional  on  plain- 
tiff's residing  in  a  certain  county,  should 
be  modified  to  allow  her  to  reside  in 
another  county  at  certain  seasons,  where 
she  can  increase  her  income  by  teach- 
ing and  to  which  defendant  is  frequently 
called,  and  can  visit  his  children:  De- 
Lamoutte  v.  DeLamoutte,  129  App.  Div. 
283;   113  N.  Y.  Supp.  321. 

1.  Findings. — ^^^here,  in  a  husband's 
action  for  an  absolute  divorce,  the  issues 
raised  by  the  pleadings  were  whether  the 
adultery  was  committed  and  whether  the 
plaintiff  had  condoned  the  fault,  and  no 
evidence  is  given  upon  the  question  of 
condonation  and  the  referee  appointed  to 
hear  and  determine  the  issues  finds  as  a 
fact  that  the  adultery  was  committed  and 
also  finds  collusion  between  the  parties 
as  to  which  no  issue  was  raised  by  the 
pleadings  and  as  a  conclusion  of  law  that 
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the  complaint  should  be  dlsmlBsed  on  the 
gronnd  of  such  collusion,  his  findings 
upon  the  issnes  referred  to  him  for  deter- 
mination operated  to  entitle  plaintiff  to  a 
decree  of  divorce:  Bowe  v.  Bowe,  65  Misc. 
403;  106  N.  T.  Supp.  008. 

a.  Mistake. — ^Where  the  decision  of 
the  court  In  an  action  for  divorce  found 
the  date  of  the  marriage  and  that  plain- 
tiff was  entitled  to  custody  of  her  child 
hut  through  error  the  date  was  mis- 
stated and  no  provision  with  regard  to 
the  child  wa$  entered  in  the  interlocu- 
tory Judgment,  the  court  has  power  to 
correct  the  final  Judgment:  Martin  v. 
Martin,  138  App.  IMv.  758;  123  N.  Y. 
Supp.  509. 


b.  Support. — A  final  Judgment  sepa- 
rating husband  and  wife  from  bed  and 
board  forever  entered  in  favor  of  the  hus- 
band without  alimony,  is,  while  remain- 
ing in  full  force  and  effect,  a  conclusive 
adjudication  as  to  his  obligation  for  far- 
ther support  and  maintenance,  and  the 
wife,  although  successful  in  a  subsequent 
action  for  absolute  divorce,  is  not  entitled 
to  alimony;  the  subsequent  commission  of 
adultery  by  the  husband,  while  entitling 
the  wife  to  a  Judgment  dissolving  the 
marriage,  does  not  revive  his  obligation 
of  support,  either  before  or  after  the  Judg- 
ment: Byrnes  v.  Bymee,  126  App.  Div. 
619;  111  N.  Y.  Supp.  72. 


§  1 772.    Support,  maintenance,  etc.,  of  wife  and  children.    Seques- 
tration. 


c.  Agreement. — In  an  action  for 
separation  an  agreement  whereby  her 
husband  paid  her  a  certain  sum  and 
conveyed  certain  real  estate  which  she 
accepted  free  of  all  claims  against  him, 
will  not  be  construed  as  including  the 
right  of  the  wife  to  support,  where  it 
appears  there  had  been  differences  over 
property  which  might  have  been  the 
consideration  of  the  agreement,  and 
alimony  will  be  granted:  Kelly  v.  Kelly, 
61  Misc.  480;  115  N.  Y.  Supp.  687. 

d.  Alimony. — ^The  defendant  in  an 
action  for  divorce  who  has  failed  to  pay 
alimony,  while  punishable  for  contempt 
for  such  failure,  cannot  be  held  in  con- 
tempt for  failing  to  secure  payment  by 
the  execution  of  an  undertaking  as 
ordered;  the  enforcement  of  the  pay- 
ment of  alimony  in  matrimonial  actions 
is  governed  by  ii  1772  and  1773;  the 
remedy  is  exclusive  and  the  other  pro- 
visions of  the  Code  relating  to  punish- 
ment for  a  failure  to  obey  mandates  of 
the  court  have  no  application:  People 
ex  rel.  Ready  v.  Walsh,  132  App.  Div. 
462;  116  N.  Y.  Supp.  839. 


e.  Ck>nstmction. — §  1772  construed 
and  amended  by  chap.  318  of  it.  1904 
held  to  be  retroactive;  enforcing  pay- 
ment of  alimony  to  accrue:  Moore  v. 
Moore,  143  App.  Div.  428;  128  N.  Y. 
Supp.  259. 

f.  Receiver. — ^Where  one  ordered  by 
a  decree  of  divorce  to  pay  alimony,  and 
give  security  for  the  same,  has  regularly 
paid  the  alimony  and  given  the  security 
required,  the  court  has  no  power  to  ap- 
point a  receiver  of  the  rents  and  profits 
of  his  real  estate  under  i  1772:  Logan 
V.  Logar,  125  App.  Div.  724;  110  N.  Y. 
Supp.  174. 

g.  Trust  Income. — A  wife,  who  has 
obtained  a  final  decree  for  alimony  after 
exhausting  the  remedies  given  by  the 
Code  to  obtain  payment,  may  maintain 
a  suit  in  equity  to  subject  the  surplus 
income,  over  what  is  required  for  the 
husband's  support,  of  a  testamentary 
trust  to  the  payment  of  alimony:  Moore 
V.  Moore,  142  App.  Div.  459;  126  N.  Y. 
Supp.  936. 


§  1773.    Id.;  when  enforced  by  punishment  for  contempt. 

Where  the  husband  makes  default  in  paying  any  sum  of  money  specified 
in  the  last  section,  as  required  by  the  judgment  or  order  directing  the  pay- 
ment thereof;  and  it  appears  presumptively,  to  the  satisfaction  of  the  court, 
that  payment  cannot  be  enforced  by  means  of  the  proceeding  prescribed  in 
the  last  section,  or  by  resorting  to  the  security,  if  any,  given  as  therein 
prescribed,  the  court  may,  in  its  discretion,  make  an  order  requiring  the 
husband  to  show  cause  before  it,  at  a  time  and  place  therein  specified,  why 
he  should  not  be  punished  for  his  failure  to  make  the  payment;  and  there- 
upon proceedings  must  be  taken  to  punish  him,  as  prescribed  in  article 
Bineteen  of  the  judiciary  law  for  the  punishment  of  a  contempt  of  court. 
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other  than  a  criminal  contempt.     Such  an  order  to  show  cause  may  aldo 

be  made,  without  any  previous  sequestration,  or  direction  to  give  security, 

where  the  court  is  satisfied  that  they  would  be  ineffectual 

Amended  by  chap.  65  of  1909. 

See  §  753»  Judiciary  Law,  Civil  contempts. 

See  §  754,  Judiciary  Law,  Proceedings  to  punish  civil  contempts. 


a.  Accrued  alimony. — The  defendant 
in  an  action  for  divorce  brought  by  a 
wife  against  her  husband  may  be  pun- 
ished for  contempt  of  court,  after  the 
action  has  been  dismissed  upon  plain- 
tift*s  default,  for  his  failure  to  pay  ali- 
mony which  came  due  in  accordance 
with  the  terms  of  an  order  therefor 
prior  to  such  dismissal:  Hayes  v.  Hayes, 
74  Misc.  533. 

b.  Alimony. — ^A  motion  to  punish  a 
defendant  for  contempt  in  falling  to  pay 
alimony,  after  due  demand,  should  not 
be  denied  on  the  ground  that  he  has 
moved  to  set  aside  a  judgment  taken 
by  default:  Knauer  v.  Knauer,  121  App. 
Dlv.  748;  106  N.  Y.  Supp.  491. 

c.  The  payment  of  alimony  which  has 
accrued  between  the  entering  of  the 
final  Judgment  and  the  service  of  a  cer- 
tified copy  thereof,  with  notice  of  entry 
and  demand  upon  the  defendant,  may 
be  enforced  by  contempt  proceedings 
when  it  is  shown  that  the  defendant  has 
given  no  security  and  has  no  property 
which  could  be  reached  by  sequestra- 
tion, etc.:  Gunn  v.  Gunn,  120  App.  Dlv. 
353;    105  N.  Y.  Supp.   340. 

d.  A  husband  who  refuses  to  pay  ali- 
mony, which  acrued  pending  an  unsuc- 
cessful appeal,  after  due  service  of  the 
order  and  demand  for  payment,  should 
be  punished  for  contempt:  Wallace  v. 
Wallace.  140  App.  Dlv.  800;  125  N.  Y. 
Supp.  561. 

e.  Annulment. — ^An  application  to 
compel  a  husband,  suing  for  the  annul- 
ment of  his  marriage,  to  pay  alimony 
should  be  made  under  §  753  of  the  Ju- 


diciary Law,  rather  than  under  |  1773 
of  the  Code  which  applies  only  to  ac- 
tions for  divorce  and  separation:  Sutton 
V.  Sutton,  145  App.  Dlv.  845. 

f.  Contempt. — §  1773,  as  to  proceed- 
ings to  punish  a  defendant  for  con- 
tempt, for  failure  to  pay  alimony,  is  ex- 
clusive, and  a  plaintiff  should  not  pro- 
ceed under  §  2268;  such  a  proceeding 
to  punish  for  contempt  must  originate 
in  an  order  to  show  cause:  Stewart  v. 
Stewart,  127  App.  Div.  724;  111  N.  Y. 
Supp.  734. 

g.  Court  order. — An  order  requiring 
a  husband  to  show  cause  why  he  should 
not  be  punished  for  failure  to  pay  ali- 
mony must  be  made  by  the  court,  and 
an  order  adjudging  defendant  guilty  of 
contempt  founded  upon  an  order  to 
show  cause  made  by  a  Judge  is  void: 
Welch  V.  Welch,  69  Misc.  238;  110 
N.  Y.  Supp.  201. 

h.  Immunity. — Where  a  defendant 
has  been  Incarcerated  in  Jail  for  three 
months  for  contempt  in  falling  to  pay 
alimony,  he  is  Immune  against  any  fur- 
ther attempt  to  compel  the  payment  by 
contempt  proceedings:  Thayer  v. 
Thayer,  145  App.  Div.  268. 

i.  Proof. — Before  granting  an  order 
to  show  cause  why  a  husband  should  not 
be  punished  for  contempt  In  failing  to 
pay  temporary  alimony,  it  should  pre- 
sumptively appear  to  the  satisfaction  of 
the  court  that  payment  cannot  be  en- 
forced by  sequestration  proceedings: 
Uttal  V.  Uttal,  140  App.  Div.  255;  125 
N.  Y.  Supp.  2. 


§  1 774.    Begulations  respecting  judgment. 


j.  Ck>ndonation. — Where  it  is  shown 
that  the  plaintiff  in  an  action  for  di- 
vorce voluntarily  cohabited  with  the  de- 
fendant after  the  entry  of  an  interlocu- 
tory Judgment  in  his  favor,  a  final  Judg- 
ment entered  pursuant  to  §  1774  on  the 
expiration  of  three  months  will  be  va- 
cated on  motion,  for  the  offense  has 
been  condoned:  Gary  v.  Gary,  144  App. 
Div.  846. 

k.  Ck)8t8. — ^Where,  a  referee  to  hear 
and  determine  reports  in  favor  of  plain- 
tiff, and  neither  in  his  report  and  find- 
ings, nor  in  the  interlocutory  Judgment 
confirming  the  same,  is  there  any  di- 
rection for  the  payment  of  costs,  the 


allowance  of  which  was  in  the  dia- 
dlscretion  of  the  referee,  they  may  not 
be  allowed  in  the  final  Judgment:  Tay- 
lor V.  Taylor,  63  Misc.  182;  116  N.  Y. 
Supp.  530. 

I.  Entry. — ^Where  the  plaintiff  in  an 
action  for  absolute  divorce  against  her 
husband,  upon  statutory  grounds,  ob- 
tains an  Interlocutory  Judgment  in  her 
favor,  the  defendant  cannot  compel  the 
entry  of  a  final  Judgment  against  the 
objections  of  the  plaintiff  who  is  inno- 
cent and  desirous  of  a  reconciliation: 
Adams  V.  Adams,  57  Misc.  150;  106  N. 
Y.  Supp.  1064. 
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a.  Final  Judgment. — In  the  absence 
of  an  order  affecting  the  decision  or 
right  to  final  judgment  made  within 
three  months  after  the  decision,  the 
plaintiff  is  entitled  to  final  judgment 
as  a  matter  of  course:  Bemzott  v. 
Bemzott,  122  App.  Div.  543;  107  N.  Y. 
Supp.  424. 

b.  Interlocntory  and  final. — An  inter- 
locutory judgment  in  an  action  for 
divorce  does  not  dissolve  the  marriage 
relation  between  the  parties  thereto* 
but  contemplates  and  provides  for  a 
final  judgment  which  shall  accomplish 
that  result;  final  judgment  in  an  action 
for  divorce  is  not  a  mere  matter  of 
form;  it  is  intended,  by  leaving  the 
granting  of  this  judgment  under  con- 
sideration and  within  the  power  of  the 
court  for  the  period  of  three  months 
after  the  entry  of  interlocutory  Judg- 
ment to  prevent  fradulent  and  collusive 
Judgments  and  speedy  prearranged  re- 


marriages; where  no  application  was 
made  for  final  judgment  within  the  time 
prescribed  by  law  after  entry  of  inter- 
locutory judgment,  and  no  sufficient  ex- 
planation made  of  failure  to  do  so, 
final  judgment  of  divorce  cannot  be 
entered  after  the  death  of  a  plaintiff  so 
as  to  take  effect  as  of  a  date  prior  there- 
to: Matter  of  Crandall  196  N.  T.  127; 
rev'g  127  App.  Div.  945. 

c.  Judgment. — ^Where  the  interlocu- 
tory judgment  in  an  action  to  annul  a 
marriage  was  entered  before  the  amend- 
ment of  1906,  by  which  there  was  added 
to  S  1774  the  provision  that  final  judg- 
ment must  be  entered  within  thirty 
days  after  the  expiration  of  three 
months  from  the  entry  of  the  interlocu- 
tory judgment  and  cannot  be  entered 
thereafter  except  by  order  of  the  court 
on  application  and  sufficient  cause  being 
shown:  Brown  v.  Brown,  63  Misc.  110; 
115  N.  Y.  Supp.  1039. 


§  1 775.   Complaint  in  actions  by  or  against  corporations. 

See  §  1778,  post    Action  against  corporation  upon  a  note. 


d.  Allegations. — The  complaint  of  a 
corporation  should  allege  that  it  is  a 
corporation  and  state  whether  it  be  do- 
mestic or  foreign,  and  if  the  latter,  the 


law  under  which  it  is  incorporated,  as 
required  by  §  1775:  Kaulbach  v.  Knick- 
erbocker Trust  Co.,  139  App.  Div.  566; 
124  N.  y.  Supp.  286. 


§  1776.    When  proof  of  corporate  existence  unnecessary. 


e.  Foreign  corporation. — Although  a 
foreign  corporation,  suing  in  the  courts 
of  this  state,  having  alleged  that  it  was 
duly  authorized  to  do  business  here, 
failed  to  prove  such  authority,  the  de- 


fendant cannot  urge  the  objection  for 
the  first  time  on  appeal:  Boynton  Fur- 
nace Co.  V.  Trohn,  141  App.  Div.  773; 
126  N.  Y.  Supp.  795. 


§*  1 778.    Action  against  a  corporation  upon  a  note,  etc. 


f.  Municipal  court. — §  1778  applies 
to  cases  brought  in  the  municipal  court 
of  the  city  of  New  York:  Duke  v.  Mount 
Morris  Construction  Co.,  127  App.  Div. 
39;   111  N.  Y.  Supp.  313. 

g.  Note. — The  provisions  of  S  1778 
that*  in  an  action  against  a  foreign  or 
domestic  corporation  to  recover  dam- 
ages for  the  nonpayment  of  a  promis- 
sory note,  do  not  apply  to  a  case  where 
the  note  is  admitted,  but  the  defendant 
sets  up  a  counterclaim:  Pennypacker  v. 
Levis  &  Co.,  63  Misc.  384;  116  N.  Y. 
Supp.  771. 


h.  Waived. — In  an  action  in  the 
municipal  court  of  the  city  of  New 
York  against  a  domestic  corporation,  to 
recover  damages  for  the  nonpayment  of 
a  promissory  note  or  other  evidence  of 
debt  for  the  absolute  payment  of  money 
upon  demand  or  at  a  particular  time, 
the  plaintilf  will  be  held  to  have  waived 
the  provisions  of  §  1778,  unless  he  gives 
notice  of  his  intention  to  enforce  the 
provision  directing  trial  of  issues: 
Blenderman  v.  Bellis  Co.,  64  Misc.  65; 
117  N.  Y.  Supp.  897. 


§  1780.    When  foreign  corporation  may  be  sued. 


i.  Bill  of  exchange. — ^Where  payment 
of  a  demand  bill  of  exchange,  drawn  on 
a  New  York  bank,  is  refused,  a  course 
of  action  arises  in  this  state  in  favor  of 
the  bolder  against  the  drawer,  and  our 
courts  have  Jurisdiction  of  the  action, 
although  both  parties  are  foreign  cor- 


porations: Riddle  v.  Bank  of  Montreal, 
145  App.  Div.  207. 

j.  Breach  of  contract. — A  non-resi- 
dent plaintiff  cannot  maintain  an  action 
in  the  courts  of  this  state  against  a  for- 
eign corporation  for  the  breach  of  a 
contract  executed  in  a  foreign  country 
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and  there  to  be  performed  where  the 
breach  occurred  in  the  foreign  country: 
Wester  v.  Casein  Co.,  140  App.  Div. 
442;  125  N.  Y.  Supp.  335. 

a.  The  court  has  no  Jurisdiction  of 
an  action  brought  against  a  foreign  cor- 
poration by  a  non-resident  plaintiff  to 
recover  for  breach  of  a  contract  of 
employment  made,  to  be  performed,  and 
actually  performed,  in  another  state: 
Jones  y.  Burr  Brothers,  Inc.,  142  App. 
Div.  640;  127  N.  Y.  Supp.  478;  1  Brad. 
P.  and  P.  354. 

b.  Foreign  corporation. — Service  of 
process  on  a  foreign  corporation  may  be 
made  by  delivery  of  a  copy  of  a  sum- 
mons to  the  president  who  resides  with- 
in the  state  of  New  York  and  maintains 
an  office  therein  from  which  he  manages 
and  controls  Its  business:  Grant  v.  Can- 
anea  Con.  Copper  Co.,  189  N.  Y.  241; 
rev'g  117  App.  Div.  576;  102  N.  Y. 
Supp.   642. 

c.  A  judgment  creditor's  action  may 
be  maintained  by  a  Judgment  creditor 
resident  in  this  state,  though  both  of 
the  defendants  are  foreign  corporations; 
and  the  plaintiff  will  be  presumed  to  be 
a  citizen  of  this  state  In  the  absence  of 
any  allegation  or  statement  in  the  com- 
plaint to  the  contrary:  Hubbard  v. 
United  Wireless  Tel.  Co.,  62  Misc.  538; 
115  N.  Y.  Supp.  1016. 

d.  Injury  to  property. — An  action 
may  be  brought  in  this  state  by  a  resi- 
dent against  a  foreign  corporation  for 
damages  to  lands  situate  in  another 
state:  Brisbane  v.  Pennsylvania  Rail- 
road Co.,  141  App.  Div.  366;  125  N. 
Y.  Supp.  1042;  1  Brad.  P.  and  P.  Rep. 
349. 

e.  Jurisdiction. —  Under  S  1780, 
subd.  8  the  Jurisdiction  of  the  courts  of 
this  state  over  an  action  by  a  non-resi- 
dent against  a  foreign  corporation  must 
rest  upon  the  fact  that  the  cause  of 
action  arose  in  this  state;  a  cause  of 
action  against  a  foreign  corporation, 
growing  out  of  transactions  in  a  foreign 
state,  consisting  of  the  taking  over  of 
the  assets  of  a  copartnership,  in  favor 
of  a  creditor  of  the  copartnership,  to 
recover  from  the  corporation  the 
amount  of  his  demand  to  the  extent  of 


the  value  of  the  assets  so  taken  over, 
did  not  arise  within  this  state  wlthla 
the  meaning  of  i  1780,  subd.  3:  Fenkart 
v.  Bodenmann,  64  Misc.  140;  118  N. 
Y.  Supp.  1. 

f.  $  1780  does  not  require  our  courts 
to  take  Jurisdiction  merely  because  an 
administrator  has  been  appointed  here: 
Zeikus  V.  Florida  Bast  Coast  Ry.  Co., 
144  App.  Div.  91. 

g.  A  resident  of  the  state  may  main- 
tain an  action  against  a  foreign  corpora- 
tion in  this  state,  where  the  court  has 
Jurisdiction  of  the  subject  of  the  action 
and  personal  service  of  process  Is  made 
upon  the  defendant:  Henry  v.  Chartered 
Co..  71  Misc.  237;  128  N.  Y.  Supp.  436. 

h.  Mandamus. — The  courts  of  this 
state  have  no  jurisdiction  to  issue  a  writ 
of  mandamus  to  compel  a  fraternal  ben- 
eficial corporation  organized  under  the 
laws  of  another  state,  and  having  no 
subordinate  lodges  in  this  state  to  re- 
instate a  member:  People  ex  rel.  Ruman 
V.  National  Slavonic  Society,  144  App. 
Div.  574. 

i.  Mistake. — ^Where  a  non-resident 
purchases  land  in  another  state  from  a 
corporation  and  the  purchase  price  is 
paid  in  this  state,  an  action  to  recover 
an  excessive  payment  thereon  made  by 
mistake  is  maintainable  in  the  courts 
of  this  state  under  §  1780:  Armour  v. 
Sound  Shore  Front  Imp.  Co.,  71  Misc. 
253;  128  N.  Y.  Supp.  331. 

j.  Municipal  court — ^The  Jurisdiction 
of  the  municipal  court  of  the  city  of 
New  York  does  not  extend  to  an  action 
brought  by  a  non-resident  plaintiff 
against  a  foreign  corporation  having  a 
place  for  the  regular  transaction  of 
business  In  the  city  of  New  York  upon 
a  cause  of  action  which  arose  out  of 
the  state:  Sommese  v.  Florence  Distill- 
ing Co.,  56  Misc.  670;  107  N.  Y.  Sdpp. 
630. 

k.  Right  to  sue. — ^Where  a  foreign 
corporation  brings  suit  In  the  courts  of 
this  state  and  sets  out  a  good  cause  of 
action,  it  will  be  assumed  that  it  is 
rightfully  in  the  state  and  properly  in 
court  until  the  contrary  Is  made  to  ap- 
pear: Eclipse  Silk  Manufacturing  Co.  v. 
Hiller,   145  App.  Div.  568. 


§  1781.  Action  against  directors,  etc^  of  a  corporation,  for  mis- 
conduct. 

Now  §  90,  General  Corporation  Law,  chap.  28  of  1909. 

Last  paragraph,  *'as  to  any  litigation  pending  prior  to  September  one,  nineteen 
hundred  and  seven,  the  provisions  of  this  section  as  they  existed  prior  to  that  date 
shall  apply,"  added  and  is  from  chap.  157  of  1907,  $2. 


1.  Complaint. — ^In  an  action  against 
a  foreign  corporation  by  a  resident  of 
the  state,  the  complaint  need  not  allege 
plaintiff's  residence  in  this  state:  Grant 


V.  Greene,  59  Misc.  1;  111  N.  Y.  Supp. 
1089. 

m.  Directors — ^Directors  of  a  corpora- 
tion  who   have   transferred  all    of  its 
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property  without  providing  for  the  pay- 
ment of  an  outstanding  judgement  are 
personally  liable  to  a  Judgment  creditor 
In  a  suit  brought  under  §  1781,  and 
such  suit  is  merely  one  in  equity  against 
the  directors  to  compel  them  to  account 
for  a  breach  of  duty:  Darcy  t.  Brooklyn 
&  New  York  Ferry  Co.,  127  App.  Dlv. 
167;  111  N.  Y.  Supp.  514. 

a.  i§  1781  and  1782  do  not  confer 
upon  the  parties  enumerated  in  the 
latter  section  any  new  cause  of  action, 
except  with  relation  to  the  remoyal  of 
directors,  but  merely  authorize  the  en- 
forcement by  the  individuals  of  causes 
of  action  which  have  accrued;  when  the 
complaint  in  an  action  under  §§  1781 
and  1782  embraces  many  separate 
causes  of  action,  some  equitable  and 
some  legal,  the  causes  have  been  im- 
properly united,  and  a  demurrer  to  the 
complaint  will  be  sustained;  the  causes 
of  action  enumerated  under  §  1781  are 
not  excluded  from  the  operation  of 
I  484;  a  cause  of  action  under  §  1781 
cannot  be  united  with  a  cause  of  action 
against  predecessors  in  office;  separate 
acts  of  malfeasance  by  successive  boards 
of  directors  cannot  be  said  to  arise  out 
of  the  same  transaction  within  the 
meaning  of  i  484,  snbd.  9:  People  v. 
Equitable  Life  Assurance  Society,  124 
App.  Div.  714;  109  N.  Y.  Supp.  453. 

b.  The  suspension  or  removal  of  di- 
rectors of  a  corporation  can  be  had  only 
in   an  action  brought  by  the  attorney- 


general  under  §§  1781,  1782,  1811; 
but  a  court  of  equity  at  the  suit 
of  a  stock  holder  can  enjoin  threatened 
acts  of  mismanagement  or  waste,  or 
appoint  a  receiver  of  the  corporate 
property  until  a  new  election  of  direc- 
tors, if  it  satisfactorily  appear  that  the 
directors  are  acting  fraudulently  or  in 
bad  faith  or  in  their  own  interests  con- 
trary to  the  interests  of  the  corpora- 
tion: Welcke  v.  Trageser,  No.  1,  131 
App.  Div.  731;  116  N.  Y.  Supp.  166. 

c.  Property. — ^It  is  a  violation  of 
duty,  under  S  1781,  subd.  2,  on  the  part 
of  the  directors  of  a  corporation  to  di- 
vest it  of  all  its  property  without  afford- 
ing a  reasonable  opportunity  to  its 
creditors  to  present  and  enforce  their 
claims  before  the  transfer  shall  become 
effective,  and  such  action  renders  the 
directors  liable  for  the  amount  of  a 
claim  established  against  a  corporation 
as  having  accrued  before  the  transfer: 
Darcy  v.  Brooklyn  &  N.  Y.  Perry  Co., 
196  N.  Y.  99;  aff'g  127  App.  Div.  167; 
111  N.  Y.  Supp.  514. 

d.  Receiver. — ^The  court  has  power 
to  appoint  a  receiver  of  a  corporation 
in  an  action  brought  under  the  provis- 
ions of  §§  1781  and  1782,  and  to  enjoin 
the  officers  and  directors  from  interfer- 
ing with  the  property  or  doing  any  acts 
interfering  with  the  receiver:  Goss  v. 
Warp  Twisting  In  Machine  Co.,  133 
App.  Div.  122;  117  N.  Y.  Supp.  228. 


§  1 782.    By  whom  action  to  be  brought. 

Now  I  91,  General  Corporation  Law,  chap.  28  of  1909,  and  not  changed. 


e.  Attorney-General. —  The  suspen- 
sion or  removal  of  directors  of  a  cor- 
poration can  be  had  only  in  an  action 
brought  by  the  attorney-general  under 
SS  1781,  1782,  1811;  but  a  court  of 
equity  at  the  suit  of  a  stockholder  can 
enjoin  threatened  acts  of  mismanage- 
ment or  waste,  or  appoint  a  receiver  of 
the  corporate  property  until  a  new 
election  of  directors  if  it  satisfactorily 
appear  that  the  directors  are  acting 
fraudulently  or  in  bad  faith  or  in  their 
own  interests  contrary  to  the  interests 
of  the  corporation:  Welcke  v.  Trageser, 
No.  1,  131  App.  Div.  731;  116  N.  Y. 
Supp.  166. 

f.  Directors. — SS  1781  and  1782  do 
not  confer  upon  the  parties  enumerated 
In  the  latter  section  any  new  cause  of 
action,  except  with  relation  to  the  re- 
moval of  directors,  but  merely  authorize 
the  enforcement  by  the  individuals  of 
causes  of  action  which  have  accrued; 
when  the  complaint  in  an  action  under 
ff  1781  and  1782  embraces  many  sepa- 


rate causes  of  action,  some  equitable 
and  some  legal,  the  causes  have  been 
improperly  united,  and  a  demurrer  to 
the  complaint  will  be  sustained;  the 
causes  of  action  enumerated  under 
§1781  are  not  excluded  from  the  opera- 
tion of  §  484;  a  cause  of  action  under 
I  1781  cannot  be  united  with  a  cause 
of  action  against  predecessors  in  office; 
separate  acts  of  malfeasance  by  success- 
ive boards  of  directors  cannot  be  said 
to  arise  out  of  the  same  transaction 
within  the  meaning  of  |  484,  subd.  9: 
People  V.  Equitable  Life  Assurance  So- 
ciety, 124  App.  Div.  714;  109  N.  Y. 
Supp.  453. 

g.  Receiver. — ^Where  a  complaint  in 
an  action  under  9  1782  demands  judgment 
that  the  individual  defendants  account  for 
their  official  misconduct,  and  for  the  ap- 
pointment of  a  receiver,  it  is  the  duty  of 
the  court,  under  |  1810,  upon  proof  of 
sufficient  facts,  to  appoint  a  temporary  re- 
ceiver: People  V.  Hasbrouck,  57  Misc.  130; 
107  N.  Y.  Supp.  257. 


§  1783.    This  article,  how  construed. 

Now  S  92,  General  Corporation  Law,  chap.  28  of  1909,  and  not  changed 
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§  1784.    Action  by  judgment  creditor  for  sequestration,  etc. 

Now  f  100,  General  Ck>rporatlon  Law,  chap.  28  of  1909;  only  change  "one  hun- 
dred and  twelve  of  this  chapter  "  in  place  of  "  seventeen  hundred  and  ninety-thrae 
of  this  act" 

See  S  800»  General  Corporation  Law,  Supplementary  proceedings  may  not  be  main- 
tained against  domestic,  etc.,  corporations. 

§  1785.    Action  to  dissolve  a  corporation. 

Now  S  101,  General  Corporation  Law,  chap.  28  of  1909,  and  not  changed. 

See  S  108,  General  Corporation  Law,  Temporary  injunction. 

See  $170,  General  Corporation  Law,  Proceedings  for  voluntary  dissolution. 

§  1786.    Id.;  by  whom  to  be  brought. 

Now  S  102,  General  Corporation  Law,  chap.  28  of  1909,  and  not  changed. 

§  1787.    Temporary  injunction. 

Now  f  103,  General  Corporation  Law,  chap.  28  of  1909,  and  not  changed. 

§  1788.  Receiver  may  be  appointed.  Permanent  and  temporary 
receiver.    Powers,  etc.,  of  temporary  receiver. 

Last  sentence  now  f  106,  General  Corporation  Law,  chap.  28  of  1909,  viz.: 

f  106.  PERBCANENT  RECEIVER.— A  receiver  appointed  by  or  pursuant  to  a 
final  Judgment  in  the  action,  or  a  temporary  receiver  who  is  continued  by  the  final 
Judgment,  is  a  permanent  receiver,  and  has  all  the  powers  and  authority  conferred, 
and  is  subject  to  all  the  duties  and  liabilities  imposed  upon  a  receiver,  in  article 
eleven  of  this  chapter. 

Amended  by  chap.  240  of  1909. 

Remainder,  $104,  General  Corporation  Law,  chap.  28  of  1909,  and  not  changed. 
Bee  i  282,  Judiciary  Law,  Officials  not  eligible  for  appointment  as  referee. 
See  iS  176,  178,  181,  182,  184,  General  Corporation  Law,  Appointment  of  a 
receiver  for  the  voluntary  dissolution  of  a  corporation. 


a.  Jurisdiction  over. — ^The  court  has 
Jurisdiction  in  personam  over  a  receiver 
appointed  by  it  in  an  action  to  dissolve 
a  domestic  corporation,  and  may  re- 
strain the  prosecution  of  an  action 
begun  by  him  in  another  state:  Guar- 
anty Trust  Co.  V.  Edison  United  Phono- 
graph Co.,  128  App.  Div.  691;  112  N. 
T.  Supp.  929. 

b.  Powers. — ^A  receiver  of  the  prop- 
erty of  a  foreign  corporation,  appointed 
pending  a  stockholder's  action  to  set 
aside  certain  alleged  fraudulent  trans- 
fers, and  prevent  others,  has  no  right  to 
bring  an  action  or  proceeding  for  pur- 
poses specified  in  General  Corporation 
Law,  §  104,  which  supersedes  |  1788  of 
the  Code:  Matter  of  Howell  v.  German 
Theater,  64  Misc.  110. 

e.  Receiver. — ^In  an  action  for  the 
sequestration    of    the    property    of    a 


domestic  corporation,  a  temporary  re- 
ceiver will  not  be  appointed  on  the  com* 
plaint  alone,  unsupported  by  al&davit  or 
other  evidence  showing  the  necessity  of 
the  receivership:  Federman  v.  Standard 
Churn  Manufacturing  Co.,  128  App. 
Div.  493;  112  N.  Y.  Supp.  884. 

d.  Although  the  court  has  power  to 
appoint  a  receiver  of  a  corporation  pend- 
ing a  suit  by  a  stockholder  brought  on 
behalf  of  the  corporation  against  the 
officers  and  directors  to  compel  them  to 
account  for  official  misconduct  and  mis- 
application of  corporate  assets*  such 
receiver  will  not  be  appointed  where  the 
corporation  is  a  going,  solvent  concemt 
unless  a  very  clear  case  be  made  out: 
Fenn  v.  Ostrander,  Incorporated,  132 
App.  Div.  811;   116  N.  T.  Supp.  1083. 
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§  1789.   Additional  powers  and  duties  may  be  conferred  upon  tem- 
porary receiver. 

Now  I  105,  General  Corporation  Law,  chap.  28  of  1909,  and  not  changed. 

* 

§  1^90.    Making  stockholders,  etc.,  parties. 

Now  S  109,  General  Ck>rporatioii  Law»  chap.  28  of  1909,  and  not  changed.  ^ 

§  1791.   When  separate  action  may  be  brought  against  them. 

Now  f  110,  General  Ck>rporation  Law,  chap.  28  of  1909,  and  not  changed. 

§  1 792.    Proceedings  in  either  action. 

Now  8  111,  General  Ck>rporation  Law,  chap.  28  of  1909,  and  not  changed. 

§  1793.    Judgment;  property  of  corporation  to  be  distributed. 

Now  §  112,  General  (Corporation  Law,  chap.  28  of  1909,  and  not  changed. 

§  1794.    Id.;  stock  subscriptions  to  be  recovered. 

Now  8  113,  General  Ck)rporation  Law,  chap.  28  of  1909,  and  not  changed. 

§  1795.    Id.;  as  to  liabilities  of  directors  and  stockholders. 

Now  i  114,  General  (Corporation  Law,  chap.  28  of  1909,  and  not  changed. 

§  1796.    Effect  of  this  articie  limited. 

Now  i  115,  General  Ck)rporatlon  Law,  chap.  28  of  1909,  and  not  changed. 

§  1797.    Action  by  attorney-general,  when  legislature  directs. 

Now  §  130,  (General  Corporation  Law,  chap.  28  of  1909,  and  not  changed. 

§  1798.    Id.;  by  leave  of  court. 

Now  i  131,  General  Corporation  Law,  chap.  28  of  1909,  and  not  changed. 
See  i  304,  General  Corporation  Law,  When  attorney-general  must  bring  action. 


a.  CSiarter. — ^The  granting  of  an  ap- 
plication by  the  attorney-general,  made 
under  S  1798,  for  leave  to  sue  to  annul  the 
charter  of  a  corporation,  rests  in  the 
sound  discretion  of  the  court;  it  is  not 
given  as  a  matter  of  right,  but  depends 
upon  whether  public  interests  require  the 
flection  to  be  brought:  Matter  of  Attorney- 
General,  124  App.  Diy.  401;  108  N.  T.  Supp. 
823. 


b.  Corporation. —  An  action  to  pro- 
cure a  judgment  vacating  the  charter  or 
annulling  the  existence  of  a  corporation 
brought  under  1 1798  does  not  work  a  con- 
flscaUon  of  its  rights  and  property,  these 
becoming  vested  in  the  trustees  in  office 
at  the  time  of  corporate  death:  People  v. 
Westchester  Traction  Co.,  123  App.  Div. 
689;  108  N.  Y.  Supp.  59. 


§  1799.    Leave;  when  and  how  granted. 

Now  §  132,  General  Corporation  Law,  chap.  28  of  1909,  and  not  changed. 

§  1800.    Action  triable  by  a  jury. 

Now  §  133,  General  Corporation  Law,  chap.  28  of  1909,  viz.: 

I  133.    JURY  TRIAL. — An  action,  brought  as  prescribed  in  this  article,  is  triable, 
of  course  and  of  right,  by  a  jury,  as  if  it  was  an  action  specified  in  section  nine 
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hundred  and  sixty-eight  of  the  code  of  clyil  procedure  and  without  procuring  an 
order,  as  prescribed  in  section  nine  hundred  and  seventy  of  the  code  of  dvU 
procedure. 

§  1801.    Judgment. 

Now  §  134,  Greneral  Ck>rporatlon  Law,  chap.  28  of  1909;  only  change,  "one  hun- 
dred and  thirty"  In  place  of  seventeen  hundred  and  ninety-seven,"  and  "one 
hundred  and  thirty-one  "  in  place  of  "  seventeen  hundred  and  ninety-eight" 


§1802.    Injunction  may  issue. 

Now  S  135,  General  Ck)rporation  Law,  chap.  28  of  1909,  and  not  changed  in 
substance. 

§  1 803.    Copy  of  judgment-roll  to  be  filed  and  published. 

Now  I  136,  General  Ck>rporation  Law,  chap.  28  of  1909,  viz.: 

i  136.  FILING  AND  PUBLISHING  JUDGMENT.— Where  final  judgment  Is 
rendered  against  a  corporation,  in  an  action,  brought  as  prescribed  In  this  article, 
the  attorney-general  must  cause  a  copy  of  the  judgment  to  be  forthwith  filed  in  the 
office  of  the  secretary  of  state;  who  must  cause  a  notice  of  the  substance  and  effect 
of  the  judgment,  to  be  published,  for  four  weeks,  In  a  newspaper  printed  in  tlie 
county,  wherein  the  principal  place  of  business  of  the  corporation  was  located. 

§  1 804.  Certain  corporations  excepted  from  certain  articles  of  this 
title. 

Now  $300,  General  (Corporation  Law,  chap.  28  of  1909,  and  not  changed. 

See  §  90,  General  Ck)rporation  Law,  Action  against  directors,  etc.,  of  a  corporation 
for  misconduct 

See  §  136,  General  Corporation  Law,  (Copy  of  judgment-roll  to  be  filed  and 
published. 

§  1805.    Officers  and  agents  may  be  compelled  to  testify. 

Now  S  301,  General  Corporation  Law,  chap.  28  of  1909,  and  only  change,  "fitUi, 
sixth  or  seventh  "  in  place  of  "  second,  third,  or  fourth  of  this  title." 


§  1806.    Injunction  staying  actions  by  creditors. 

Now  i  302,  (General  Corporation  Law,  chap.  28  of  1909,  and  not  changed. 

§  1 807.    Creditors  may  be  brought  in. 

Now  S  303,  General  Corporation  Law,  chap.  28  of  1909  and  not  changed. 

§  1 808.    When  attorney-general  must  bring  action. 

Now  §  304,  General  Corporation  Law,  chap.  28  of  1909,  viz.: 

I  304.  WHEN  ATTORNEY-GENERAL  MUST  BRING  CERTAIN  ACTIONS.— 
Where  the  attorney-general  has  good  reason  to  believe,  that  an  action  can  be 
maintained  In  behalf  of  the  people  of  the  state,  as  prescribed  in  articles  fifth,  sixth 
or  seventh  of  the  chapter,  except  section  one  hundred  and  thirty  of  this  chapter,  he 
must  bring  an  action  accordingly,  or  apply  to  a  competent  court  for  leave  to  bring 
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an  action,  as  the  case  requires;  if,  in  his  opinion,  the  public  interests  require  that 
an  action  should  be  brought.  In  a  case  where  the  action  can  be  brought  only  by 
the  attorney-general  in  behalf  of  the  people,  if  a  creditor,  stockholder,  director,  or 
trustee  of  the  corporation,  applies  to  the  attorney-general  for  that  purpose,  and 
furnishes  the  security  required  by  law,  the  attorney-general  must  bring  the  action, 
or  apply  for  leave  to  bring  it,  if  he  has  good  reason  to  believe,  that  it  can  be  main- 
tained. Where  such  an  application  Is  made  section  nineteen  hundred  and  eighty- 
six  of  the  code  of  ciyil  procedure  applies  thereto,  and  to  the  action  brought  in 
pursuance  thereof. 

§  1809.  Requisites  of  injunction  against  corporations  in  certain 
cases. 

Part  now  §  305,  General  Corporation  Law,  chap^  28  of  1909,  viz.: 

§  305.  REQUISITES  OF  INJUNCTION  AGAINST  CORPORATIONS  IN  CER- 
TAIN CASES. — An  injunction  order,  suspending  the  general  and  ordinary  business 
of  a  corporation,  or  suspending  from  office,  or  restraining  from  the  performance  of 
his  duties,  a  trustee,  director,  or  other  officer  thereof,  can  be  granted  only  by  the 
court,  upon  notice  of  the  application  therefor,  to  the  proper  officer  of  the  conx)ra- 
tlon  or  to  the  trustee,  director,  or  other  officer  enjoined.  If  such  an  injunction  order 
is  made,  otherwise  than  as  prescribed  in  this  section,  it  is  void. 

Remainder  relating  to  Joint-stock  associations  it  is  claimed  remains  as  §  1809, 
Code  Civ.  Pro.,  viz.: 

i  1809.  REQUISITES  OF  INJUNCTION  AGAINST  JOINT-STOCK  ASSOCIA- 
TIONS  IN  CERTAIN  CASES. — An  injunction  order,  suspending  the  general  and 
ordinary  business  of  a  Joint-stock  association,  consisting  of  seven  or  more  persons, 
or  suspending  from  office,  or  restraining  from  the  performance  of  his  duties,  a 
trustee,  director,  or  other  officer  thereof,  can  be  granted  only  by  the  court,  upon 
notice  of  the  application  therefor,  to  the  proper  officer  of  the  association,  or  to  the 
trustee,  director,  or  other  officer  enjoined.  If  such  an  injunction  order  is  made, 
otherwise  than  as  prescribed  in  this  section,  it  is  void. 

Amended  by  chap.  65  of  1909. 

See  §  103,  General  Corporation  Law,  Action  to  dissolve  corporations;  temporary 
injunction. 


a.  Business. — An  injunction  which 
suspends  generally  the  ordinary  business 
of  a  corporation  may  not  be  granted  eso 
parte:  Town  of  Fort  Edward  v.  Hudson 
Valley  Railway  Co.,  127  App.  Div.  438. 


b.  An  order  to  show  cause  why  an 
injunction  should  not  be  granted  is  a 
sufficient  notice  of  the  application  for 
such  injunction  as  required  by  \  1809: 
Goss  V.  Warp  Twisting  In  Machine  Co.« 
133  App.  Div.  122;  117  N.  Y.  Supp.  228. 


§  1810.    Id.;  of  order  appointing  a  receiver  in  certain  cases. 

Now  §  306,  General  Corporation  Law,  chap.  28  of  1909,  and  only  change  in 
8obd.  1  is  insertion  of  "  fifth,  sixth  or  seventh  of  this  chapter  "  in  place  of  "  second, 
tblrd  or  fourth  of  this  tiUe." 


c.  Non-residence. —  Where,  upon  a 
motion  for  the  appointment  of  a  receiver 
of  the  corporation  which  was  the  suo- 
cessor  of  the  partnership*  the  fact  of 
plaintiff's  non-residence,  distinctly 
stated  in  the  opposing  affidavits,  is  not 


denied,  it  may  be  taken  advantage  of 
by  defendant  though  by  its  answer  It 
fails  to  set  it  up  as  a  separate  defense: 
Fenkart  v.  Bodenmann,  64  Misc.  140; 
118  N.  Y.  Supp.  1, 


§§  1811,  1813] 
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§  181 1.    Id.;  Gf  judicial  suspension  or  removal  of  an  officer. 

Now  f  307,  General  Ck)rporation  Law,  chap.  28  of  1909;  only  change  is  "chap- 
ter" for  "act" 


a.  Directors. — ^The  suspension  or  re- 
moval of  directors  of  a  corporation  can 
be  had  only  in  an  action  by  the  attor- 
ney-general under  IS  1781,  1782,  1811; 
but  a  court  of  equity  at  the  suit  of  a 
stockholder  can  enjoin  threatened  acts 
of  mismanagement  or  waste,  or  appoint 
a   receiver   of  the   corporate   property 


until  a  new  election  of  directors  if  it 
satisfactorily  appear  that  the  directors 
are  acting  fraudulently  or  in  bad  faith 
or  in  their  own  interests  contrary  to  the 
interests  of  the  corporation:  Welcke  t. 
Trageser,  No.  1,  131  App.  Diy.  731;  116 
N.  Y.  Supp.  166. 


§  1812.   Application  of  the  last  three  sections. 

Now  S  308,  General  Corporation  Law,  chap.  28  of  1909,  viz.: 

5  808.  APPLICATION  OF  THE  LAST  THREE  SECTIONS.— The  last  three  sec- 
tions apply  to  an  action  or  special  proceeding,  against  a  corporation  created  by  or 
under  the  laws  of  the  state,  or  a  trustee,  director,  or  other  officer  thereof;  or  against 
a  corporation  created  by  or  under  the  laws  of  another  state,  goyemment,  or  coun- 
try, or  a  trustee,  director,  or  other  officer  thereof,  where  the  corporation  does  busi- 
ness within  the  state,  or  has,  within  the  state,  a  business  agency  or  a  fiscal  agency, 
or  an  agency  for  the  transfer  of  its  stock. 

The  repealing  statute  only  repeals  the  part  relating  to  corporations,  and  it  is 
claimed  that  the  part  relating  to  Joint-stock  associations  remains  as  S  1812,  Code 
Civ.  Pro.,  viz.: 

i  1812.  APPLICATION  OF  CERTAIN  PROVISIONS  TO  JOINT-STOCK 
ASSOCIATIONS. — Section  eighteen  hundred  and  nine  of  the  code  of  civil  procedure 
and  sections  three  hundred  and  six  and  three  hundred  and  seven  of  the  general 
corporation  law  apply  to  an  action  or  a  special  proceeding,  against  a  joint-stock 
association  created  by  or  under  the  laws  of  the  state,  or  a  trustee,  director,  or  other 
officer  thereof;  or  against  a  joint-stock  association  created  by  or  under  the  laws  of 
another  state,  government,  or  country,  or  a  trustee,  director,  or  other  officer  thereof,, 
where  the  association  does  business  within  the  state,  or  has,  within  the  state,  a 
business  agency  or  a  fiscal  agency,  or  an  agency  for  the  transfer  of  its  stock. 

Amended  by  chap.  65  of  1909. 

§  1813.    In  action  against  stockholders,  misnomer,  etc.,  not  available. 

Now  S  309,  General  Corporation  Law,  chap.  28  of  1909,  and  not  changed  except 
"or  joint-stock  association"  stricken  out,  also  "or  association." 

The  repealing  statute  only  repeals  the  part  relating  to  corporations  and  the  part 
relating  to  joint-stock  associations  remains  as  §  1813,  Code  Civ.  Pro.,  viz.: 

8  1813.  IN  ACTION  AGAINST  STOCKHOLDERS,  MISNOMER  NOT  AVAIL- 
ABLE.— ^Where  an  action,  authorized  by  a  law  of  the  state,  is  brought  against  one 
or  more  persons,  as  stockholders  of  a  joint-stock  association,  an  objection  to  any 
of  the  proceedings  cannot  be  taken,  by  a  person  properly  made  a  defendant  in  the 
action,  on  the  ground  that  the  plaintiff  has  joined  with  him,  as  a  defendant  in  the 
action,  a  person,  whose  name  appears  on  the  stock-books  of  the  association,  as  a 
stockholder  thereof,  by  the  name  so  appearing;  but  who  is  misnamed,  or  dead,  or 
is  not  liable  for  any  cause.  In  such  a  case,  the  court  may,  at  any  time  before  final 
judgment,  upon  motion  of  either  party,  amend  the  pleadings  and  other  papers, 
without  prejudice  to  the  previous  proceedings,  by  substituting  the  true  name  of  the 
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person  intended,  or  by  striking  out  the  name  of  the  person  who  is  dead,  or  not 
liable,  and,  in  a  proper  case,  inserting  the  name  of  his  representative  or  successor. 

Amended  by  chap.  65  of  1909. 


§  1814.   Action,  etc.,  by  and  against  executor,  etc.,  to  be  brought  in 
representative  capacity. 


a.  Against  oo-execntor. — ^An  executor 
cannot  maintain  an  action  against  his  co- 
executor  to  recover  money  which  the  lat- 
ter holds  and  claims  to  have  been  given 
her  by  the  testator  in  his  lifetime:  Peters 
V.  Smith,  60  Misc.  203;  111  N.  Y.  Supp. 
842. 

b.  Amendment. — In  an  action,  which 
belongs  to  an  executrix  Individually,  the 


court  on  appeal  will  not  amend  the 
summons  and  complaint  by  striking 
therefrom  the  words  describing  her  in 
her  representative  capacity  for  the  pur- 
pose of  sustaining  a  Judgment  in  her 
favor:  Leavitt  v.  Scholes  Co.,  148  App. 
Dlv.  78. 


§  1817.    Regulations,  when  some  of  tlie  executors,  etc.,  are  not 
sunnnoned. 


c.  Parties. — The  provision  of  §  1817, 
that  two  or  more  executors  representing 
the  same  decedent  are  considered  as  one 
person,  does  not  change  the  rule  that  in 
an  action  for  or  against  executors  all 


those  qualified  and  acting  must  be  made 
parties;  nor  can  one  executor  sign  the 
name  of  his  coexecutor  by  virtue  of  his 
office:  Matter  of  Ehret,  70  Misc.  576; 
127  N.  Y.  Supp.  934. 


§  1819.   Action  by  legatee,  etc.,  against  executor,  etc. 


d.  Executor. — ^The  statute  does  not 
commence  to  run  in  favor  of  an  executor 
until  he  openly  repudiates  the  trust  and 
asserts  and  exercises  individual  owner- 
ship over  the  property,  and  the  question 
as  to  whether  the  statute  has  commenced 
to  mn  will  not  be  decided  until  after  an 
accounting:  Matter  of  Ashheim,  111  App. 
Div-  176;  97  N.  Y.  Supp.  607;  afTd  185 
N.  Y.  609. 

e.  The  statute  of  limitations  does  not 
begin  to  mn  in  favor  of  the  trustee  or 
executor  against  one  otherwise  entitled  to 
an  accounting  until  the  representative  has 
by  some  act  openly  repudiated  his  trust 
and  liability:  Matter  of  Anderson,  122 
App.  Div.  463;  106  N.  Y.  Supp.  818. 

f.  In  an  action  under  1819  it  must 
be  alleged  and  proved  that  the  executor 


refused  to  pay  the  legacy  upon  proper 
demand;  this  is  a  condition  precedent: 
Belrs  V.  Strong.  128  App.  Div.  20;  112 
N.  Y.  Supp.  882. 

g.  Parties. — Executors  of  a  deceased 
life  beneficiary  of  a  trust  fund  cannot 
after  his  death  join  with  the  remainder- 
men in  an  action  to  recover  moneys  of 
the  estate  from  persons  to  whom  they 
were  delivered  by  the  executors  for  In- 
vestments on  his  individual  account; 
such  complaint  is  demurrable  for  mis- 
joinder of  parties.  Nor  can  the  remain- 
dermen maintain  the  action  unless  the 
estate  has  been  fully  settled  so  as  to 
vest  title  in  them:  Hart  v.  Goadby,  138 
App.  Div.  160;    123  N.  Y.  Supp.  166. 


§  1822.    Limitation  of  action  by  creditor  on  claim  rejected,  etc. 


h.  Claim  against  estate. —  A  person 
having  a  claim  against  the  estate  of  a 
decedent,  which  has  been  rejected,  may 
take  any  one  of  three  proceedings  to  es- 
tablish the  claim,  either  to  refer  the  claim 
to  a  referee  by  order  filed  with  the  clerk 
of  the  county  in  which  either  of  the  par- 
ties reside,  under  §  2718,  or  commence  an 
action  under  S  1822,  or  file  a  consent  with 
the  surrogate  that  the  claim  be  heard 
upon  the  Judicial  settlement  of  the  ac- 
count of  the  executor;  the  holder  of  a 
promissory  note  made  by  a  decedent  is  a 
"creditor"   and  the  note  is  a  "debt" 


which  may  be  heard  and  determined  by 
the  surrogate;  when  a  consent  that  a 
claim  be  determined  by  the  surrogate  has 
been  filed  by  a  claimant,  an  action  at  law 
cannot  be  maintained  for  the  recovery  of 
the  claim:  Clark  v.  Scovill,  191  N.  Y.  8; 
aff'g*116  App.  Div.  923. 

i.  Commencement  of  limitation.-— 
The  period  of  the  statute  begins  to  run 
as  soon  as  the  notice  is  given,  and  it  is 
not  a  good  reply  to  the  answer  of  an  ex- 
ecutor setting  up  the  short  statute  of 
limitations  to  allege  that  after  the  notice 
was  given  negotiations  were  carried  on 
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between  the  parties  looking  to  a  settle- 
ment of  the  claim,  for  such  negotiations 
did  not  stay  the  running  of  the  statute: 
Dawbarn  v.  Flelschmann,  146  App.  Dlv. 
67. 

a.  Consents. — ^Under  the  proyisions 
of  1 1822,  consents,  signed  by  the  executor 
and  claimants,  providing  for  the  hearing 
and  determination  of  claims  by  the  sur- 
rogate upon  the  Judicial  settlement  of  the 
executor's  accounts,  which  were  signed 
within  six  months  after  the  rejection  of 
the  claims  but  not  filed  until  about  eleven 
months  thereafter,  are  Inoperative:  Mat- 
ter of  Bork,  65  Misc.  179;  106  N.  Y.  Supp. 
359. 

b.  Defense. — An  executor  is  bound  to 
interpose  the  defense  of  the  statute  of 
limitations:  Miller  v.  Longshore,  147 
App.  Dlv.  214. 

0.  Executor. — ^The  rule  that  silence 
of  a  debtor  after  receiving  a  bill  raises  a 
presumption  that  liability  is  admitted, 
does  not  apply  in  the  case  of  executors 
to  whom  a  bill  is  presented  for  services 
rendered  to  the  testator  during  his  life- 
time; this  because  the  reason  of  the  pre- 
sumption does  not  exist  in  that  the  ex- 
ecutor has  no  personal  knowledge  of  the 
Justice  of  the  account:  Ck)omb8  v.  Joerg, 
125  App.  Dlv,  615;  110  N.  Y.  Supp.  6. 

d.  Infant. — ^The  rejection  of  a  claim 
against  the  estate  of  a  deceased  per- 
son presented  by  a  minor  does  not  set 
in  motion  the  short  statute  of  limita- 
tions contained  in  S  1822,  but  her 
special  guardian,  upon  the  Judicial 
settlement  of  the  estate,  may  present 
the  claim  and  prosecute  any  remedies 
appropriate  to  its  enforcement  and  col- 
lection: Matter  of  Brooks,  65  Misc.  439; 
121  N.  Y.  Supp.  1092. 

e.  An  Infant,  who  falls  to  ofter  to 
refer  her  duly  presented  claim  against 
a  decedent's  estate  or  to  bring  an  action 
thereon  within  six  months  after  its  re- 
jection, is  not  barred  by  the  provisions 
of  §  1822  from  any  further  remedy  to 
present  or  collect  said  claim:  Matter  of 
Brooks,  71  Misc.  102;  121  N.  Y.  Supp. 
1092. 

f.  Refer — ^Where  a  claim  against  the 
estate  of  a  deceased  person  has  been  pre- 


sented to  the  personal  representatives 
and,  after  reasonable  opportunity  haa 
been  given  for  its  examination,  they  do 
not  offer  to  refer  it  on  the  ground  they 
doubt  its  Justice  or  dispute  it,  the  dalm 
acquires  the  character  of  a  liquidated  and 
undisputed  debt  against  the  estate:  Mat- 
ter of  Prince,  56  Misc.  222;  107  N.  Y.  Supp. 
296. 

g.  Rejection  of  daims. —  Where 
claims  were  disputed  by  an  executor  and 
It  was  agreed  to  refer  them  under  S  2718, 
but  such  hearing  was  delayed  from  time 
to  time,  and  the  executor  finally  asked 
for  a  Judicial  settlement  of  his  ac- 
counts, claiming  that  the  claims  were 
barred  by  §  1822,  it  was  held  that  the 
parties  did  not  take  such  action  as  to 
bring  the  claim  within  §  1822,  for  noth- 
ing except  an  absolute  and  uneqniyocal 
rejection  will  have  that  effect;  upon 
such  rejection  an  action  must  be  begun 
within  six  months  or  an  agreement  in 
writing  that  such  claims  may  be  deter- 
mined on  the  Judicial  settlement  of  the 
executor  must  be  filed  with  the  surro- 
gate: Matter  of  Sheetz,  62  Misc.  166; 
116  N.  Y.  Supp.  428. 

h.  Service  by  mall. —  Where  an  ad- 
ministrator serves  upon  a  claimant  by 
mail,  notice  of  the  rejection  of  his  claim, 
the  latter  has  double  time,  or  one  year 
thereafter,  within  which  to  file  written 
consents  that  the  claim  be  determined  by 
the  surrogate  upon  the  judicial  settle- 
ment of  the  administrator's  accounts: 
Matter  of  Smith,  58  Misc.  493;  111  N.  Y. 
Supp.  1085. 

i.  Unmatured  notes.  —  Where  the 
maker  of  promissory  notes  Is  dead  and 
the  Instruments  will  not  mature  within 
three  years  after  the  appointment  of  his 
administrator,  who  rejected  them,  the 
holder  may  maintain  a  suit  In  equity 
against  the  administrator  to  have  the 
notes  declared  to  be  valid  instruments 
and  for  the  purpose  of  having  a  portion 
of  the  estate  set  aside  to  meet  the  notes 
as  they  mature,  if  the  administrator  has 
made  no  offer  to  refer  the  claim: 
Bankers  Surety  Co.  v.  Meyer,  146  App. 
Dlv.  867. 


§  1 825.    Leave  to  issue  execution  against  executor,  etc. 


j.  Execution. — ^An  execution  cannot 
be  issued  on  a  Judgment  obtained  by  an 
attorney  for  services  against  an  adminis- 
tratrix in  her  representative  capacity, 
to  be  paid  from  the  funds  of  the  estate, 


without  obtaining  an  order  from  the 
surrogate  as  required  by  S  1825:  Sartor- 
elli  V.  Ezagnl,  64  Misc.  116;  118  N.  Y. 
Supp.  46. 


§  1836.    id.,  when  awarded,  etc. 

See  8  80,  Public  Officers  Law,  Delivery  of  books  and  papers,  how  enforced. 


k.  Costs. — ^Whlle  §  1836  states  that 
in  such  action  "  the  court  may  award 
costs,"  payable  by  the  executor  person- 


ally, or  out  of  the  estate,  there  is  no 
discretionary  power  to  give  or  "withhold 
costs    where    the   necessary  facts    enti- 
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tling  the  plaintiff  thereto  exists:  Dem- 
arest  v.  Smith,  143  App.  Div.  104;  127 
N.  Y-  Supp.  659. 

a.  Demand. — ^Mere  negotiations  with 
executors  concerning  a  claim  and  the 
writing  of  a  letter  in  behalf  of  plaintiff 
is  not  equivalent  to  the  formal  demand 
required  by  S  1&36;  where  on  the  trial 
of  such  an  action  the  Judge  did  not 


make  the  certificate  required  by  said 
section;  but  plaintiff  included  costs  on 
a  yerbal  statement  by  the  Judge,  whicli 
were  unauthorized,  an  affirmance  of  the 
judgment  on  appeal  does  not  bar  a 
subsequent  motion  to  strike  out  said 
costs:  Oomwell  v.  Sheldon,  134  App. 
Div.  58;  118  N.  Y.  Supp.  707. 


§  1836-a.    Foreign  executor. 

An  executor  or  administrator  duly  appointed  in  any  other  state,  territory 
or  district  of  the  United  States  or  in  any  foreign  country  may  sue  oi*  be 
sued  in  any  court  ini  this  state  in  his  capacity  of  exiecutor  or  adminiistratar 
in  like  manner  and  und'er  like  restrictions  as  a  nonresident  may  sue  or  be 
sued,  if,  within  twenty  days  after  any  such  executor  or  administrator  shall 
commence,  or  rappear  in,  any  action  or  proceeding  in  any  court  in  this  state 
or  wdthim  t^^-enty  days  after  he  shall  be  required  or  directed  by  sunnmoms 
or  otherwise  to  uppear  therein,  there  shaJl  be  filed  in  the  office  of  the 
clerk  of  the  court,  in  which  such  action  or  proceeding  shall  be  brou^t  or 
be  'pending,  a  copy  of  the  letters  testaimentary  or  letters  of  administration 
issued  to  such  executor  or  administrator  dliily  authenticated'  as  prescribed 
by  section  twenty-seven  hundred  and  four  of  the  code  of  civil  procedure; 
in  default  whereof  all  proceedings  in  such  action  or  proceeding  may  be 
stayed  until  such  duly  authenticated  copy  of  such  letters  shall  be  so  filed. 

Added  by  chap.  631  of  1911. 

Note. — ^Thle  eectlon,  added  by  chap.  631  of  1911,  changes  the  rule,  that  a 
foreign  executor  cannot  sue  or  be  sued  inhls  representative  capacity  in  this  state. 


§  1837.    When  action  lies  against  next  of  kin,  legatees. 


b.  Unsecured  creditor —  An  un- 
secured creditor  of  a  testatrix,  who  ob- 
tained judgment  on  the  claim  after  the 
debtor's  debt,  but  has  made  no  attempt 
during  the  statutory  period  to  sell  the 


real  property  to  satisfy  the  Judgment, 
their  remedy  is  against  the  devisees  of 
the  property  under  S  1837  et  al.:  Wen- 
del  v.  Binninger,  132  App.  Dir.  785; 
117  N.  Y.  Supp.  616. 


§  1839.    In  joint  action,  recovery  to  be  apportioned. 


c.  Equitable  action. — ^An  action  by  a 
creditor  against  his  debtor's  next  of  kin 
for  a  Judgment  to  be  apportioned  among 
them  pursuant  to  9  1839  is  an  equitable 


action  and  is  properly  placed  upon  the 
calendar  of  the  special  term:  Herzog  v. 
Marx,  68  Misc.  356;  110  N.  T.  Supp.  1039. 


§  1 843.    Liability  of  lieirs  and  devisees. 

Now  I  101,  Decedent  Estate  Law,  chap.  18  of  1909,  and  not  changed. 


d.  liimitation  of  action. — In  an  ac- 
tion under  §  1843  to  charge  the  Indebt- 
edness of  a  decedent  on  a  promissory 
note  upon  real  property  which  has  de- 
scended to  his  heirs,  the  statute  of 
limitations  is  extended  by  the  time 
which  interrenes  between  the  death  of 
the  decedent  and  three  years  after  let- 
ters of  administration  are  issued  on  his 


estate:    Hill  ▼.   Moore,   131   App.   Div. 
365;  116  N.  Y.  Supp.  289. 

e.  The  action  against  heirs  and  devi- 
sees for  debts  of  the  decedent,  under 
§  1843,  can  only  be  maintained  against 
direct  heirs  and  devisees,  not  against 
heirs  and  devisees  of  heirs  and  devisees: 
Green  v.  Dunlop,  136  App.  Div.  116; 
120  N.  Y.  Supp.  583. 


§§  1844,  1859] 
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a.  Stockholders. — The  statutory  li- 
ability of  a  testator  as  the  stockholder 
of  a  bank  is  one  arising  by  "simple  con- 
tract "  within  the  meaning  of  §  101  of 


the  Decedent  Estate  Law,  so  as  to  make 
a  devisee  liable  to  the  extent  of  the  real 
property  devised:  Richards  v.  Gill,  13S 
App.  Div.  75;  122  N.  Y.  Supp.  620. 


§  1844.    When  action  may  be  brought  against  heirs  and  devisees. 

An  action;  to  enforce  the  liability  declared  in  section  one  hundred  and 
one  of  the  decedent  estate  law,  cannot  be  maintained,  except  in  one  of  the 
following  cases : 

1.  Where  three  years  have  elapsed  since  the  death  of  the  deoedent,  and 
no  letters  testamentary,  or  letters  of  administration,  upon  his  estate,  have 
been  granted  within  the  state. 

2.  Where  three  years  have  elapsed,  since  letters  testamentary,  or  letters 
of  administration,  upon  his  estate,  were  j^anted,  within  the  state. 

Amended  by  chap.  65  of  1909. 

§  1846.    Action  must  be  joint. 

An  action  against  heirs  or  devisees,  brought  as  prescribed  in  section  ome 
hundred  and  one  of  the  decedent  estate  law  and  the  last  two  sections  of  this 
act,  must  be  brought  jointly  against  all  the  heirs,  to  whom  any  real  prop- 
erty descended  from  the  decedent,  or  jointly  against  all  the  devisees^  as  the 
case  may  be. 

Amended  by  chap.  65  of  1909. 

§  1 855.    Classification  of  debts,  to  be  enforced  under  this  article. 

Where  the  surviving  husband  or  wife,  next  of  kin,  legatees,  heirs,  or 
devisees,  are  liable  for  demands  against  the  decedent,  as  prescribed  in  this 
article  or  section  one  hundred  and  one  of  Uie  decedent  estate  law,  they 
must  give  preference  in  the  payment  thereof,  and  they  are  so  liable  there- 
for, in  the  order  prescribed  by  law,  for  the  payment  of  debts  by  an 
executor  or  administrator.  Preference  of  payment  cannot  be  given  to  a 
demand,  over  another  of  the  same  class,  except  where  a  similar  preference 
by  an  executor  or  administrator  is  allowed  by  law.  The  commencement 
of  an  action,  under  any  provision  of  this  article  or  section  one  hundred 
and  one  of  the  decedent  estate  law,  does  not  entitle  the  plaintiff's  demand 
to  preference  over  another  of  the  same  class,  except  as  otherwise  specially 
prescribed  by  law. 

Amended  by  chap.  65  of  1909. 

§  1859.  This  article  not  applicable,  where  will  charges  real 
property,  etc. 

Now  i  102,  Decedent  Estate  Law,  chap.  18  of  1909,  viz.: 

S  102.  LIABILITY  OF  HEIR  OR  DEVISEE  NOT  AFFECTED  WHERE  WILL 
MAKES  SPECIFIC  PROVISION  FOR  PAYMENT  OF  DEBT.— The  preceding  sectloil 
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and  article  two  of  title  three  of  chapter  fifteen  of  the  code  of  civil  procedure  do 
not  affect  the  liability  of  an  heir  or  devisee,  for  a  debt  of  a  testator,  where  the  will 
azpressly  charges  the  debt  exclusively  upon  the  real  property  descended  or  devised, 
or  makes  it  payable  exclusively  by  the  heir  or  devisee,  or  out  of  the  real  property 
descended  or  devised,  before  resorting  to  the  personal  property,  or  to  any  other  real 
property  descended  or  devised. 

§  1861.    When  action  to  establish  a  will  may  be  brought. 


a.  An  action  to  establish  a  will  under 
f  1861  cannot  be  brought  where  the 
surrogate's  court  has  refused  to  admit 


the  will  to  probate:  Dixon  y.  Cozlne,  64 
Misc.  602;  114  N.  Y.  Supp.  615. 


§  1862.    Judgment,  that  will  be  established. 


b.  Tom  win. — ^A  will  torn  by  direc- 
tion of  the  testator*  but  not  at  that  time 
nor  in  his  presence,  so  that  the  signa- 
ture is  nearly  obliterated,  and  which 


was  afterward  kept  by  the  testator  until 
his  death,  is  not  revoked,  and  it  is  en- 
titled to  probate:  Matter  of  Hughes,  61 
Misc.  207;   114  N.  Y.  Supp.  929. 


§  1865.    Proof  of  lost  will  in  certain  cases. 


e.  Bzecntloii — Section  1866  need  not 
be  complied  with  in  order  to  establish 
that  a  second  will,  containing  a  revoca- 
tion clause,  but  not  found  lUter  the 
testator's  death,  was  duly  executed  so 
as  to  defeat  the  probate  of  the  prior 


will;  and  such  execution  may  be 
tablished  by  the  person  who  drew  both 
and  witnessed  both  wills:  Hatter  of 
Wear,  131  App.  Div.  876;  116  N.  Y. 
Supp.  304. 


§  1866.   Action  to  establish,  etc.,  will,  relating  to  real  property. 


d.  Devise. — ^A  court  of  equity  has  no 
inherent  power  to  construe  a  devise  ex- 
cept to  determine  the  effect  of  a  testa- 
mentary disposition  of  land,  as  authorized 
by  I  1866,  or  as  incidental  to  its  equitable 
jurisdiction  over  trusts:  Voshall  v.  Clark, 
123  App.  Div.  186;  108  N.  Y.  Supp.  318. 

e.  Jurisdiction. — The  court  acquires 
no  jurisdiction  in  an  action  under 
f  1866  to  obtain  a  Judicial  construction 
of  a  will,  when  all  the  parties  reside  in 
a  foreign  state,  where  all  the  property 
is  situated  except  a  small  parcel  of  land 
within  this  state,  and  the  summons  was 
served  by  publication:  Monypeny  v. 
Monypeny,  131  App.  Div.  269;  115  N. 
Y.  Supp.  804. 

f.  Non-residents. — ^The  courts  of  this 
state  will  not  determine  the  validity  and 
construction  of  a  will  in  an  action 
brought  under  §  1866  where  both  the 
plaintiffs  and  the  defendants  are  resi- 
dents of  another  state,  where  most  of 
the  property  is  situate,  merely  because 
the  estate  includes  lands  in  this  state, 
if  no  material  rights  of  the  plaintiffs 
have  been  infringed  and  the  decree 
could  not  have  have  been  made  effective 
in  the  foreign  jurisdiction  and  the  ques- 
tions raised  are  purely  academic:  Mony- 


peny v.  Monypeny,  136  App.  Div.  677; 
121  N.  Y.  Supp.  590. 

g.  Amended  answer. — Defendants  In 
an  action  brought  by  an  executrix  to 
obtain  a  construction  of  the  will  are  not 
entitled  to  interpose  an  amended  answer 
which  calls  upon  the  plaintiff  to  ac- 
count; if  the  will  be  construed  so  as 
to  make  the  defendants  interested 
parties  entitling  them  to  an  accounting, 
it  should  be  had  in  the  surrogate's 
court:  Reed  v.  Clark,  144  App.  Div.  178. 

h.  Foreign  will. — ^Although  a  will  is 
executed  in  a  foreign  state,  its  Interpre- 
tation and  effect,  so  far  as  it  relates  to 
real  property  situate  within  this  state, 
is  to  be  determined  by  the  courts  of 
this  state,  and  an  action  for  that  pur- 
pose may  be  maintained  under  the  pro- 
visions of  §  1866:  Monypeny  v.  Mony- 
peny, 202  N.  Y.  90. 

i.  Remedy  at  law. — Where  there  Is  a 
remedy  at  law  no  action  lies  under  § 
1866  to  construe  testamentary  pro- 
visions, but  if  the  court  has  obtained 
jurisdiction  for  the  purpose  of  estab- 
lishing an  equitable  right  it  has  power 
to  adjust  the  whole  controversy:  Davis 
V.  Tremain,  69  Misc.  120;  126  N.  Y. 
Supp.   43. 


§  1868.    Action  by  child  born  after  will,  or  by  witness  to  will. 

Now  f  28,  Decedent  Estate  Law,  chap.  18  of  1909,  and  not  changed. 


§§  1871,  1880] 
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§  1871.    When  judgment  creditor  may  bring  action. 


a.  Creditor's  biU. — ^A  creditor's  bill 
cannot  be  maintained  until  an  execution 
has  been  issued  and  returned  unsatisfied: 
Jewett  V.  Maytham,  59  Misc.  66;  109  N.  Y. 
Supp.  1000. 

b.  The  statute  of  limitations 
does  not  run  against  a  cause 
of  action  in  the  nature  of  a  creditor's 
bill  under  §  1871  until  ten  years  after 
execution  against  the  property  of  the 
judgment  debtor  has  been  returned  un- 
satisfied: Bergmann  v.  Lord,  194  N.  Y. 
70;  aff'g  122  App.  Div.  921. 

c.  Fraudulent  conveyances. — A  Judg- 
ment creditor's  right  of  action  to  set 
aside  fraudulent  conveyances  of  the 
Judgment  debtor  is  not  derived  from  or 
through  the  Judgment  debtor,  but  is  a 
remedy  given  to  a  Judgment  creditor  or 
his  assignee  after  all  legal  remedies  to 
enforce  his  lien  have  been  exhausted; 
and  the  power  of  a  court  of  equity  to 
take  Jurisdiction  of  such  an  action  is 
not  limited  to  the  particular  creditor's 
action  specified  in  §§  1871-1879,  nor  to 
those  in  which  a  question  of  fraud  is 
involved:  Hubbard  v.  United  Wireless 
Tel.  Co.,  62  Misc.  538;  116  N.  Y.  Supp. 
1016. 

d.  Future  interest. — A  future  con- 
tingent Interest  Is  "  property  **  within 
the  meaning  of  §  1871  and  may  be 
reached   by   judgment    creditor    of    the 


son  through  a  suit  in  equity:  National 
Park  Bank  v.  Billings,  144  App.  Div. 
536. 

e.  Insolvency. — ^The  statute  provid- 
ing for  a  creditor's  action  to  discover 
any  property  or  chose  in  action  belong- 
ing to  the  debtor  does  not  make  insol- 
vency the  basis  of  the  action:  Trotter 
V.  Lisman,  199  N.  Y.   497. 

f.  Judgment. —  An  employee  of  a 
corporation  having  recovered  Judgment 
in  a  city  court  for  services  rendered, 
satisfies  the  statute  if  he  exhausts  his 
remedy  against  the  personal  property  of 
the  corporation  by  the  execution  of  the 
city  court,  before  proceeding  against  the 
stockholders  under  §  57  and  §  69  of  the 
Stock  Corporation  Law:  Padros  t. 
Swarzenbach,  134  App.  Div.  811;  119 
N.  Y.  Supp.  589. 

g.  Receiver. — A  Judgment  creditor 
cannot  maintain  a  suit  in  equity  in  this 
state  for  the  appointment  of  a  receiver 
and  a  decree  directing  the  debtor  to 
convey  to  the  receiver  property  situ- 
ated in  another  state  so  that  he  may 
apply  the  proceeds  in  satisfaction  of  the 
judgment  unless  he  show  facts  calling 
for  the  interposition  of  equity;  the 
creditor  must  pursue  the  legal  remedy 
In  the  other  state:  Heyl  v.  Taylor,  137 
App.    Div.    641;    122   N.  Y.   Supp.   279. 


§  1 872.    To  what  county  execution  must  have  issued. 


h.  Creditor's  action. — In  a  Judgment 
creditor's  action  plaintiff  must  show 
either  that  the  execution  was  issued  to 
the  sheriff  of  the  county  where  the 
debtor  resided,  If  a  resident  of  the 
state,  or  to  the  sheriff  of  a  county  where 


he  had  an  oflice  for  the  regular  trans- 
action of  business,  if  a  non-resident, 
and  was  returned  unsaUsfled:  Pendle- 
ton V.  Friedman,  135  App.  Div.  420; 
119  N.  Y.  Supp.  994. 


§  1873-    What  property  may  be  reached- 


i.  Foreign  property. — A  Judgment 
creditor  cannot  maintain  a  suit  in 
equity  In  this  state  for  the  appointment 
of  a  receiver  and  a  decree  directing  the 
debtor  to  convey  to  the  receiver  prop- 
erty situated  in  another  state  so  that 
he  may  apply  the  proceeds  In  satisfac- 


tion of  the  Judgment  unless  be  shows 
facts  calling  for  the  interposition  of 
equity;  the  creditor  must  pursue  the 
legal  remedy  In  the  other  state:  Heyl 
V.  Taylor,  137  App.  Div.  641;  122  X. 
Y.  Supp.  279. 


§  1879.    Application  of  this  article;  what  property  cannot  be  reached. 


j.  Creditor's  biU. — §  1879  does  not 
prohibit  the  maintenance  of  a  creditor's 
action  to  reach  a  vested  remainder  in  a 
fund  held  in  trust,   to  receive  the  in- 


come and  apply  it  to  the  use  of  a  person 
other  than  the  Judgment  debtor:  Berg- 
mann V.  Lord,  194  N.  Y.  70;  aft'g  122 
App.  Div.  921. 


§  1880.    Application  for  leave  to  sue  sheriff's  bond;  proof  required. 

See  §  1839,  Penal  Law,  Sheriff's  Liability  for  escapes. 
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§  1900.    Action  for  suing,  etc.,  in  name  of  another.    Made  also  a 
misdemeanor. 

See  Penal  Law,  §  1273,  Misconduct  by  attomeyB. 

See  U  88,  477,  Judiciary  Law,  Provisions  relating  to  misconduct  of  attorneys. 


a.  Mistake. — ^A  mere  mistake  as  to 
right  to  appeal  does  not  create  liability 
under  sections  1900,  1901;  the  wife  of 
one  judicially  declared  incompetent* 
who   was   appointed   his   committee  is 


not  liable  thereunder  for  appealing 
from  said  determination  first  as  such 
committee  and  later  as  his  executrix: 
Hawes  v.  Dunlop,  No.  1,  136  App.  Dir. 
629;  121  N.  Y.  Supp.  380. 


§  1901.    Treble  and  other  increased  damages  to  be  recovered. 


b.  Mistake. — ^A  mere  mistake  as  to 
right  to  appeal  does  not  create  lia- 
bility under  sections,  1900,  1901;  the* 
wife  of  one  judicially  declared  incom- 
petent,   who   was   Appointed    his    com- 


mittee is  not  liable  thereunder  for  ap- 
pealing from  said  determination  first 
as  such  committee  and  later  as  hiB 
executrix:  Hawes  y.  Dunlop,  136  App. 
Div.  629;   121  N.  Y.  Supp.  380. 


§  1902.    Action  for  causing  death  by  negligence,  etc. 

The  executor  or  administrator  of  a  decedent  who  has  left  him  or  her 
surviving  a  husband,  wife,  or  next  of  kin,  may  maintain  an  action  to  recover 
damages  for  a  wrongful  act,  neglect  or  default,  by  which  the  decedent's 
death  was  caused,  against  a  natural  person  who,  or  a  corporation  which, 
would  have  been  liable  to  an  action  in  favor  of  the  decedent  by  reason 
thereof  if  death  had  not  ensued.  Such  an  action  must  be  commenced 
within  two  years  after  the  decedent's  death.  When  the  husband,  wife  or 
next  of  kin  do  not  participate  in  the  estate  of  decedent,  under  a  will 
appointing  an  executor,  other  than  such  husband,  wife  or  next  of  kin,  who 
refuses  to  bring  such  action,  then  such  husband,  wife  or  next  of  kin  shall 
be  entitled  to  have  an  administrator  appointed  for  the  purpose  of  prose- 
cuting such  action  for  their  benefit. 

Amended  by  chap.  221  of  1909. 


c.  Complaint. — A  defendant  sued 
under  §  1902  to  recover  damages  for 
death  caused  by  negUgence  Is  not  en- 
titled to  judgment  on  the  pleadings  by 
reason  of  the  fact  that  the  complaint 
Itself  did  not  show  that  the  action  was 
comenced  within  two  years  after  the 
decedent's  death:  Pernlsl  v.  Schmalz's 
Sons,  Incorporated,  142  App.  Dlv.  53; 
126  N.  Y.  Supp.  880. 

d  Distribution  of  proceeds. — A  wife 
who  has  been  appointed  administratrix 
by  a  surrogate's  court  of  this  state  to 
prosecute  an  action  for  the  death  of 
her  Intestate  who  being  a  resident,  was 
killed  in  a  railroad  collision  in  this 
state,  must  distribute  the  proceeds  of 
a  judgment  entered  by  consent  under 
our  statute;  she  cannot  claim  the  whole 
recovery  under  the  Federal  statute: 
Matter  of  Taylor,  144  App.  Div.  634. 


e.  Foreign  state. — An  action,  brought 
in  this  state  to  recover  for  the  death  of 
the  plaintiff's  intestate  in  another  state 
by  reason  of  the  alleged  negligence  of 
the  defendant,  is  governed  by  the  laws 
of  the  foreign  state:  Storrs  v.  Northern 
Pac.   Ry.   Co.,  148  App.   Dlv.    403. 

f.  Fraud. — ^A  plaintlfC,  who  was  In- 
duced by  fraud  to  release  a  cause  of 
action  for  negligence,  must  return  the 
money  received  before  an  action  can 
be  maintained  on  the  original  negli- 
gence; in  that  case  two  years  must  not 
have  elapsed;  plaintiff  may,  however, 
recover  for  the  fraud:  Urtz  v.  New  York 
Central,  137  App.  Dlv.  404;  121  N.  Y. 
Supp.  879;  Dequette  v.  New  York  Cen- 
tral, 137  App.  Dlv.  412. 

g.  Infant. — The  fact  that  the  mother 
of  a  minor  under  sixteen  years  of  age 
consented  to  his  employment  in  a  dan- 


§§  1903,  1904] 
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geroug  occupation  does  not  prevent  her 
from  maintaining  an  action  as  bis  ad- 
miniatratriz  to  recover  for  his  death 
caused  by  the  negligence  of  the  master 
who  employed  him.  If  there  be  other 
next  oi  kin  of  the  decedent:  Stenson  v. 
Flick  Cons.  Co.,  146  App.  Div.   66. 

a.  Outside  state. — ^The  statute  of 
this  state  gives  no  right  of  action  for  a 
death  which  took  place  without  the  state: 
Ourofsky  v.  Lehigh  Valley  Railroad  Co., 
121  App.  Div.  126;  105  N.  T.  Supp.  514. 


b.  Statute  of  limltatloiis. — ^In  an  ac- 
tion to  recover  damages  from  a  city  for 
a  death  alleged-  to  have  been  caused  by 
negligence,  a  cause  of  action  Is  deemed 
to  have  accrued  upon  the  appointment 
of  an  executor  or  administrator,  and  the 
Statute  of  Limitations,  provided  by  S 
1  of  chapter  575  of  1886  begins  to  run 
from  that  time:  Conway  v.  City  of  New 
York.  139  App.  Div.  446;  124  N.  Y. 
Supp.  660. 


§  1903.    Distribution  of  damages  recovered. 

Tibe  damages  reoovsered  in  an  laction,  brought  as  preecribed  in  tlie  last 
section^  are  exclusively  for  the  benefit  of  the  decedent's  husband  or  wife, 
and  next  of  kin ;  and  when  they  are  collected,  they  must  be  distributed  by 
the  plaintiff,  as  if  they  were  unbequeathed  assets,  left  in  his  hiands^  after 
payment  of  all  debts,  and  expenses  of  administration);  subject,  however,  to 
the  following  provision,  to  wit :  In  case  lihe  deoedeavt  afcall  have  left  him 
surviving  a  wife,  or  a  husband,  but  no  ahildren,  the  da.mage6  leeovered 
shall  be  for  the  sole  benefit  of  su<ii  wife  or  husband.  The  plainrtiff  may 
deduct  from  the  recovery  the  reasonable  expemses  of  the  action,  the  reason- 
able funeral  expenses  of  the  decedeoit,  and  bis  comoniesion,  upon  the  residue; 
which  must  be  allowed  by  the  surrogate,  upon  niotioe,  given  in  such  a  mtfua- 
ner  and  to  such  persons,  as  the  surrogate  deems  proper. 

Amended  by  chap.  122  of  1911. 

Note. — ^This  amendment  by  chap.  122  of  1911  creates  €Ln  exception  to  fi  98, 
Dec.  E)0t.  Law,  subd.  7,  and  awards  the  entire  damages  recoyered  to  the  Burviv- 
ing  wife  or  husban4v  where  there  are  no  children  living. 


0.  On  a  recovery  in  an  action  for 
damages  caused  by  defendant's  negli- 
gence being  had  under  the  Federal 
statute,  the  distribution  of  the  fund  re- 
alized must  be  made  under  our  statute 


as  an  unbequeathed  asset  of  the  dece- 
dent for  the  benefit  of  the  husband  and 
wife  and  next  of  kin:  Matter  of  Taylor, 
204  N.  T.  135;  aff'g  144  App.  Div.  634. 


§  1904.    Id.;  amount  of  recovery. 


d.  Damages — In  an  action  to  recover 
for  death  caused  by  the  wrongful  act 
or  default  of  another  the  damages  are 
limited  to  such  sum  as  the  jury  deems 
a  fair  and  just  compensation  for  the 
pecuniary  injuries  sustained  by  the  per- 
sons for  whose  benefit  the  action  is 
brought:  De  Luna  ▼.  Union  Railway  Co., 
130  App.  DiY.  386;  114  N.  Y.  Supp. 
893. 

e.  Excessive. — A  verdict  for  1 5,0 00 
iB  excessive  where  it  appears  that  the 
decedent  was  unmarried  and  left  only  a 
mother  residing  in  Ireland  and  the  evi- 
dence that  the  decedent  had  supported  his 
mother  is  quite  Indefinite;  the  verdict 
should  not  be  based  on  compensation  to 
sisters  of  the  decedent:  Rice  v.  Interurban 


Street  Railway  Co.,  121  App.  Div.  714;  106 
N.  T.  Supp.  468. 

f.  A  verdict  of  |3,000  for  the  death 
of  a  woman  of  fifty-eight  years  who,  being 
housekeeper  for  her  family,  leaves  sur- 
viving a  husband  and  three  sons  from 
twenty-four  to  thirty  years  of  age,  la  ex- 
cessive: Long  V.  Union  Railway  Co.»  122 
App.  Div.  564;  107  N.  Y.  Supp.  401. 

g.  A  verdict  of  1 9,000  not  excessive* 
when  the  plaintiff,  prior  to  the  Injury, 
was  earning  over  |2,000  a  year:  Roenbeck 
V.  Brooklyn  Heights  Railroad  Co.,  12S 
App.  Div.  606;  108  N.  Y.  Supp.  80. 

h.  Punitive  damages. — In  an  action 
to  recover  for  death  caused  by  negli- 
gence the  defendant  is  only  lia'ble  for 
reasonable  pecuniary  compensation   for 
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the  loss  suffered  by  the  persons  for 
"Whose  benefit  the  action  is  brought; 
punitiye  damages  cannot  be  recovered: 


Wagner  y.  Clausen  &  Son  Brewing  Co.» 
146  App.  Dlv.  70. 


§  1906.    Action  for  slander  of  a  woman. 


a.  Domestic  servant. — ^A  complaint 
for  slander  alleging  that  the  defendant 
falsely  stated  that  the  plaintiff,  who  is 
a  domestic  serrant,  "  is  both  drunk  and 
crazy,  out  late  at  night,  and  a  very  un- 


tidy person "  sufficiently  alleges  that 
the  words  were  spoken  of  and  concern- 
ing plaintiff  in  her  business  or  calling: 
Lynott  V.  Pearson,  138  App.  Dlv.  306; 
122  N.  Y.  Supp.  986. 


§  1909.    When  transferee  of  claim  or  demand  may  sue.    Rights  of 
defendant,  etc. 

This  section  Is  combined  with  H  1910  and  1912,  Ck)de  Civ.  Pro.',  and  now  fi  41» 
Personal  Property  Law,  chap.  45  of  1909,  and  not  changed. 

§  1910.    What  claims  or  demands  may  be  transferred. 

See  note,  i  1909,  ante. 

§  1911.    Id.;  cause  of  action  for  usury. 

Now  i  376,  General  Business  Law,  chap.  25  of  1909,  and  not  changed. 

§  1912.   Judgment,  when  assignable. 

See  note,  i  1909,  ante. 

§  1913.   Action  upon  judgment  regulated. 


b.  Undertakiiig. — ^Where  one  own* 
ing  property  seized  by  a  marshal  under 
a  warrant  of  attachment  issued  against 
the  property  of  another,  executes  an  un- 
dertaking conditional  that  he  will  es- 
tablish his  ownership,  and  an  order  is 
made  directing  the  marshal  to  deliyer 
the  property  to  him,  he  is  liable  to  the 
plaintiff,  on  failure  to  establish  owner- 
ship, eyen  though  the  marshal  delivers 
the  property  to  the  defendant's  trustee 
in  bankruptcy:  Bhrlich  y.  Rinzler,  65 
Misc.  16;  119  N.  T.  Supp.  344. 

e.  Action  by  legatee. — ^Where  a  final 
decree  has  been  entered  in  the  surrogate's 
court  directing  administrators  to  distrib- 
ute an  estate  and  they  fail  to  do  so,  the 
administrator  of  a  deceased  legatee  enti- 
tled to  be  paid  may  sue  in  the  supreme 
court  to  enforce  the  surrogate's  decree; 
such  action  is  not  prohibited  by  fi  1918, 
which  relates  only  to  actions  between  or- 
iginal parties  to  a  Judgment,  and  does  not 
affect  an  action  brought  by  the  personal 


representatiye  of  one  in  whose  faror  a 
judgment  has  been  rendered:  Koenig  t. 
Wagoner,  126  App.  Dir.  772;  111  N.  Y. 

Supp.  116. 

d.  Leaye  to  sue  upon  a  judgment 
should  not  be  granted  until  It  is  about 
to  expire;  but  where  a  defendant  is  sued 
for  conyersion  the  court  may  grant  him 
leaye  to  bring  action  to  offset  a  prior 
Judgment  in  his  fayor  on  the  acceptance 
of  a  draft  accompanied  by  a  bill  of 
lading  for  the  same  goods:  Rands  y. 
National  Park  Bank,  137  App.  Diy. 
190;   121  N.  Y.  Supp.  1048. 

e.  Assignee. — A  party  has  a  right  to 
sue  on  any  cause  of  action  which  he 
holds,  and  any  statutory  exception  to 
the  right  must  be  distinctly  expressed; 
an  assignee  of  a  Judgment  may  sue 
thereon  although  less  than  ten  years 
haye  elapsed  since  it  was  docketed: 
Saxe  y.  Peck,  139  App.  Diy.  419;  124 
N.  Y.  Supp.  14. 


§  1917.    Action  upon  lost  negotiable  paper. 


f.  Dismissal. — ^Where  it  did  not  ap- 
pear when  a  certain  note  in  suit  was  lost 
and  the  complaint  was  dismissed  at  the 
opening  of  the  trial  and  before  plaintiff 
had   an  opportunity  to  furnish  a  bond 


under  |  1917,  a  contention  that  the  com- 
plaint was  properly  dismissed  is  without 
merit:  Church  y.  Steyens,  56  Misc.  572;  107 
N.  Y.  Supp.  310. 


§§  1919,  1926] 
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§  1919.    Actions,  etc.,  by  or  against  associations  of  seven  or  more 
persons. 


a.  Associates. — ^Under  S  1919  no  ac- 
tion can  be  brought  unless  the  debt 
upon  which  the  plaintiff  seeks  to  re- 
coyer  is  one  for  which  all  the  associates 
are  liable:  Strauss  ▼.  Thoman,  60  Misc. 
72;  111  N.  Y.  Supp.  745. 

b.  Liability. —  In  an  action  against 
the  president  or  treasurer  of  an  unin- 
corporated association  of  seven  or  more 
persons,  it  must  be  alleged  and  proved 
that  the  members  are  jointly  and  sever- 
ally liable  for  the  debt:  Ranken  v.  Pro- 
bey,  136  App.  Div.  134;  120  N.  Y.  Supp. 
413. 

e*  liibel. — An  unincorporated  associ- 
ation cannot  maintain  an  action  for 
libel  without  showing  that  the  publica- 
tion tended  to  injure  its  business  and 
credit;  mere  injury  of  reputation  is  in- 
sufficient; the  complaint  of  such  asso- 
ciation must  set  forth  its  business: 
Stone  V.  Textile  Bxaminers'  Employers 
Ass'n.  137  App.  Div.  655;  122  N.  Y. 
Supp.  460. 


d.  Parties. — In  an  action  against  un- 
incorporated labor  unions  for  threatened 
injury  to  the  person  and  property  of 
plaintiff,  after  the  discharge  by  it  of 
certain  members  of  such  labor  unions 
following  a  strike,  the  defendants  are 
properly  made  parties  to  the  action, 
under  §  1919,  by  service  upon  their  of- 
ficers: Russell  &  Sons  t.  Stampers  ft 
G.  L.  L.  U.,  57  Misc.  96;  107  N.  Y. 
Supp.  303. 

e.  Picketing. — An  action  may  be 
maintained  against  the  president  or 
treasurer  of  a  lodge  of  a  labor  nnion, 
where  such  lodge  contributes  toward  a 
strike,  which  is  not  unlawful,  and  also 
toward  picketing  during  the  strike, 
which  was  unlawful,  and,  though  not 
brought  to  the  notice  of  a  meeting  of 
the  lodge,  was  known  to  their  represent- 
atives to  be  unlawful,  and  they  are 
chargeable  with  actual  or  constructive 
knowledge  thereof:  Jones  v.  Maher,  62 
Misc.  388;   116  N.  Y.  Supp.  180. 


§1921.    Effect  of  judgment;  execution  thereupon. 


f.  Supplementary     proceedings. —  A 

judgment  against  one  in  his  represent- 
ative capacity  under  S  1919  does  not 
anthorize     supplementary     proceedings 


thereon:  Matter  of  Kreigman  v.  Dum* 
phy,  66  Misc.  221;  122  N.  Y.  Supp. 
1116. 


§  1925.    Action  by  a  taxpayer  against  a  public  officer. 


g.  Accounting. — A  taxpayer  cannot 
maintain  an  action  in  equity  against  a 
public  officer  and  the  surety  upon  his 
tK>nd  for  an  accounting;  the  taxpayer's 
right  of  action  against  the  surety  is  a 
substituted  one  brought  by  the  county 
against  the  surety:  Gray  v.  Back,  59 
Misc.  563;   111  N.  Y.  Supp.  718. 

h.  Board  of  election. — A  taxpayer's 
action  to  restrain  expenditures  by 
boards  of  election  in  the  enforcement 
of  the  law  cannot  be  maintained:  Mat- 
ter of  Reynolds,  202  N.  Y.  430. 

i.  Chapter  801  of  1892. — The  pro- 
visions of  §  1925  and  of  chapter  301  of 
1892  are  both  in  force  and  eftect,  and 
are  not  inconsistent;  under  the  act  of 
1892  a  person  not  a  resident  of  the 
municipality  may  maintain  an  action  to 
restrain  an  illegal  act:  Steele  v.  Village 
of  Glen  Park.  193  N.  Y.  341;  aff'g  119 
App.  Div.  918. 

j.  A  taxpayer's  action  is  available  to 
prevent  any  Illegal  official  act  on  the  part 
of  the  officers  of  a  municipality,  or  to 
prevent  waste  or  injury  to  its  property; 
but  it  cannot  be  resorted  to  for  the  pur- 
pose of  compelling  the  municipality  to 
exercise  its  proper  functions:  Wurster 
V.  City  of  New  York,  66  Misc.  541;  115 
N.  Y.  Supp.  192. 


k.  Civil  service. — A  taxpayer's  action 
is  inappropriate  as  a  remedy  for  cor- 
recting illegal  action  on  the  part  of 
civil  service  commissioners;  the  official 
acts  of  the  commission  in  executing  the 
commands  of  the  statute  are  not  ju- 
dicial but  executive  and  ministerial  in 
their  nature,  and,  therefore,  are  to  be 
reached,  by  way  of  the  writ  of  manda- 
mus:  Slavin  V.  McGulre,  205  N.  Y.  84. 

1.  Fraud. — ^The  action  authorized  by 
§  1925  is  one  which  a  taxpayer  may 
bring  against  a  public  officer  because 
of  some  fraud  or  bad  faith  on  his  part, 
or  to  restrain  some  illegal  action: 
Wakefield  v.  Brophy,  67  Misc.  298;  122 
N.  Y.  Supp.  632. 

m.  Highway  commissioners. — A  tax- 
payer's action  cannot  be  maintained  to 
enjoin  the  State  Board  of  Highway 
Commissioners  from  entering  into  a 
contract  for  the  construction  of  a  state 
highway:  Whitbeck  v.  Hooker,  73  Misc. 
573. 

n.  Municipal  corporation. — ^The  val- 
idity of  a  municipal  corporation,  cre- 
ated by  proceedings  legal  and  regular 
in  form  cannot  be  questioned  collater- 
ally by  a  private  Individual,  but  can 
only  be  determined  In  proceedings  in 
the  nature  of  quo  warranto  Instituted  by 
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the  attorney-general  in  the  name  of  the 
people:  Prankard  t.  Gooley,  147  App. 
Div.   145. 

a.  Parties. — In  a  taxpayer's  action  to 
restrain  a  city  from  entering  into  a 
contract  with  the  successful  bidder  for 
the  paving  of  a  street,  the  latter  is  a 
necessary  party  and  the  court  will  order 
the  bidder  brought  in  as  a  party  defend- 
ant: Jensen  v.  Board  of  Contract,  74 
Misc.    641. 

b.  Salary. — ^A  taxpayer's  action  to 
restrain  the  payment  of  a  salary  to  a 
public  officer  on  the  ground  that  he  is 
not  lawfully  entitled  to  hold  office,  will 
lie  where  the  facts  are  solely  matters  of 
record  and  are  indisputable,  so  that  no 
question  can  arise  for  the  determina- 
tion of  a  jury:  City  of  Hudson  v.  Flem- 
ming,  139  App.  Diy.  327;  123  N.  Y. 
Supp.  1065. 


c.  State  officials. — The  statute  au- 
thorizing actions  in  equity  by  taxpayers 
against  public  officers  to  prevent  waste 
of  public  funds  are  not  applicable  to 
actions  against  state  officials,  boards  or 
commissions:  Long  v.  Johnson,  70  Misc. 
308;   127  N.  Y.  Supp.  756. 

d.  §  1925  authorizes  actions  only 
against  municipal  corporations  and 
their  officers,  not  against  state  officers: 
County  of  Albany  v.  Hooker,  204  N. 
Y.   1. 

e.  Waste. — A  taxpayer  may  maintain 
an  action  under  §  51  of  the  General 
Municipal  Laws  to  enjoin  either  an 
illegal  act  by  municipal  officers,  or  a 
waste  of  or  injury  to  public  property 
or  funds:  Brill  y.  Miller,  140  App.  Div. 
602;    125  N.  Y.  Supp.  865. 


§  1927.    Actions  against  sucli  officers. 


f.  An  action  may  not  be  maintained 
under  fi  1926  et  al.,  against  a  board  of 
education  indlYldually*  designating 
them  by  their  official  titles,  as  said  sec- 


tions are  limited  in  their  application  to 
school  trustees:  Reynolds  t.  Foster*  66 
Misc.  133. 


§  1930.    Successor  may  be  substituted. 


g.  Abatement. — A  proceeding  against 
a  municipal  officer  for  the  enforcement 
of  a  right  against  the  municipality  does 
not  abate  by  the  removal  or  retirement 
of  the  officer  against  whom  it  was  or- 
iginally   instituted,    but    may    be    con- 


tinued against  his  successor  in  office, 
and  an  appeal  therein  should  be  taken 
only  in  'behalf  and  in  the  name  of  such 
successor:  People  ex  rel.  Walker  v. 
Ahearn,  200  N.  Y.  146. 


§  1932.   Judgment  against  defendants  jointly  indebted,  when  all  are 
not  served. 


h.  Jadsment. — Where  a  joint  lia- 
bility is  alleged  and  proved,  the  Judg- 
inent»  nnder  |  1932,  must  be  taken 
against  all  the  defendants  although  but 


one  is  served:  Abromovitz  v.  Marko- 
witz,  58  Misc.  231;  108  N.  Y.  Supp. 
1044. 


§  1937.    Action  to  cliarge  defendants  not  personally  summoned. 


i.  Defense. — In  order  to  charge  the 
individual  property  of  one  joint  debtor 
with  a  claim  for  which  a  Judgment  has 
been  obtained  npon  service  of  process 
on  the  other  Joint  debtor,  but  without 
such  service  upon  him,  the  remedy 
afforded  to  the  creditor  is  no  longer  a 
special  proceeding  at  the  foot  of  the 
Judgment    in    the    original    action,    as 


formerly  provided  by  the  Code  of  Civil 
Procedure  and  amendments  thereto,  but 
is  now  a  new  action,  under  |  1937  of 
the  Ck>de  of  Civil  Procedure,  in  which 
the  statute  of  limitations  may  be 
pleaded  as  a  defense:  Hofferberth  v. 
Nash,  191  N.  Y.  446;  aff'g  117  App. 
Div.  284;  102  N.  Y.  Supp.  317. 


§1941.    Judgment. 


j.  Partners. — ^In  an  action  against 
an  alleged  partnership,  consisting  of 
two  persons  where  one  of  the  defend- 
ants answers  and  admits  the  claim,  a 
motion  to  amend  the  summons  and 
complaint,  where  the  partnership  is  not 

26 


proved,  and  strike  out  "  as  copartners,'* 
is  not  necessary,  as  plaintiff  Is  entitled 
to  Judgment  against  either  defendant 
shown  to  be  liable:  Lapinsky  v.  Collsh, 
61  Misc.  319;  113  N.  Y.  Supp.  733. 


§§  1942,  1944] 
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§  1942.   Joint  debtors  may  compound  separately.   Mode  and  effect. 

Now  SI  230  and  231,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  viz.: 

I  230.  COMPOSITIONS  BY  JOINT  DEBTORS.— A  Joint  debtor  may  make  a 
separate  composition  with  his  creditor.  Such  a  composition  discharges  the  debtor 
making  it;  and  him  only.  The  creditor  must  execute  to  the  compounding  debtor  a 
release  of  the  indebtedness  or  other  instrument  exonerating  him  therefrom.  A  mem- 
ber of  a  partnership  cannot  thus  compound  for  a  partnership  debt,  until  the  partner- 
ship has  been  dissolyed  by  consent  or  otherwise.  In  that  case  the  instrument  mut 
release  or  exonerate  him,  from  all  liability  incurred  by  reason  of  his  connectioii  with 
the  partnership. 

1231.  RIGHT  OF  ACTION  AGAINST  JOINT  DEBTOR  WHERE  THERB  HAS 
BEEN  A  COMPOSITION.— An  instrument  making  a  composition  with  a  creditor  does 
not  impair  the  creditor's  right  of  action  against  any  other  joint  debtor,  or  his  ri^ 
to  take  any  proceeding  against  the  latter;  unless  an  intent  to  release  or  exonerate 
him,  appears  afflrmatlyely  upon  the  f&ce  thereof. 


a.  Partnership.— S  1942,  permitting 
separate  compositions  with  Joint 
debtors,  is  limited  in  partnership  cases 
to  compositions  entered  into  after  the 


dissolution  of  the  firm:  Barber  t. 
DaTidson,  62  Misc.  662;  116  N.  Y.  Snpp. 
819. 


§  1943.    Satisfying  judgment. 

An  instrument  specified  in  section  two  hundred  and  thirty  of  the  debtor 
and  creditor  law  is  deemed  a  satisfaction  piece,  for  the  purpose  of  disGhaig- 
ing,  as  prescribed  in  section  twelve  hundred  and  sixty  of  this  act,  the  docket 
of  a  judgment,  reooTered  upon  an  indebtedness  released  or  discharged 
thereby,  as  far  as  the  judgment  affects  the  compounding  debtor.  When  the 
docket  of  a  judgment  is  discharged  thereupon,  a  special  entry  must  be  made 
upon  the  docket,  to  the  effect,  that  the  judgment  is  satisfied,  as  to  the  com- 
pounding debtor  only. 

Amended  by  chap.  310  of  1909. 


b.  Public  office. —  Quo  warranto  is 
the  sole  remedy  to  determine  title  to  a 
public  office  actually  in  possession  of 
another  under  color  of  right.  Man- 
damus does  not  lie  even  though  a  claim- 


ant to  the  office  held  by  another  was 
unlawfully  discharged:  People  ez  reL 
Lazarus  v.  Sheehan,  128  App.  Div.  743; 
112  N.  Y.  Supp.  230. 


§  1 944.    Rights  of  the  debtors  not  released. 

Now  S§  232  and  233,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  viz.: 

§  232.  DEFENSES  BY  JOINT  DEBTOR  WHO  HAS  NOT  COMPOtJNDBD.— 
Where  a  joint  debtor  Including  a  partner  has  compounded,  a  Joint  debtor  who  has 
not  compounded,  may  make  any  defense  or  counterclaim,  or  have  any  other  relief,  as 
against  the  creditor,  to  which  he  would  have  been  entitled,  if  the  composition  had  not 
been  made. 

I  233.  ACTION  BY  JOINT  DEBTOR  AGAINST  COMPOUNDING  DEBTOR— A 
Joint-debtor,  including  a  partner,  who  has  not  compounded  may  require  the  com- 
pounding debtor  to  contribute  his  ratable  proportion  of  the  Joint  debt,  or  of  the 
partnership  debts,  as  the  case  may  be,  as  if  the  latter  had  not  been  discharged. 
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§  1947.    Continuance  of  partnership  business  during  action  for 
accounting,  etc. 


a.  Reoeiyer. —  In  an  action  to  dl9- 
aolye  a  partnership,  until  a  final  decree 
has  been  entered,  a  receiver  ought  not 
to  be  appointed  unless  there  Is  danger 
that  the  partnership  property  will  be 
removed  beyond  the  Jurisdiction  of  the 
court,  lost,  materially  Injured  or  de- 
stroyed; thus,  where  the  defendant 
partner    Is    successfully    conducting    a 


hotel  business.  Is  making  good  profits 
and  keeping  proper  accounts,  and  Is 
financially  responsible,  a  third  person 
will  not  be  appointed  pendente  lite;  the 
defendant  should  be  permitted  to  con* 
tlnue  the  business  until  final  judgment 
upon  giving  the  undertaking  prescribed 
In  I  1947:  Cohn  v.  Wahn,  132  App. 
Dlv.  849;  117  N.  Y.  Supp.  633. 


§  1948.    Attorney-general  may  maintain  action. 

Tike  attorney-general  may  maintain  an  action,  upon  his  own  inf  ormation, 
or  npon  the  complaint  of  a  private  peifion,  in  either  of  the  following  cases: 

1.  Against  a  person  who  usurps,  intrudes  into,  or  unlawfully  holds  or 
ezercisee  within  the  state,  a  franchise  or  a  public  office,  civil  or  military, 
or  an  office  in  a  dosnestic  corporation. 

2.  Against  a  public  officer,  civil  or  militaiy,  who  has  done  or  suffered 
an  aety  which  by  law  works  a  forfeiture  of  his  office. 

8.  Against  one  or  more  persons  who  act  as  a  corporation,  within  the 
state,  without  being  duly  incorporated;  or  exercises  within  the  state,  any 
corporate  rights,  privileges  or  franchises,  not  granted  to  them  by  the  law 
of  the  state. 

4.  Against  a  foreign  corporation  which  exercises  within  the  state  any 
corporate  rights,  privileges  or  franchises,  not  granted  to  it  by  the  law  of  this 
state;  or  which  within  the  state,  has  violated  any  provision  of  law,  or,  con- 
trary to  law,  has  done  or  omitted  any  act,  or  has  exercised  a  privilege  or 
franchise,  not  conferred  upon  it  by  the  law  of  this  state,  where,  in  a  similar 
case,  a  domestic  corporation  would,  in  accordance  with  section  one  hundred 
and  thirty-one  of  the  general  corporation  law,  be  liable  to  an  action  to  vacate 
its  charter  and  to  annul  its  existence;  or  which  exercises  within  the  state 
any  corporate  rights,  privileges  or  franchises  in  a  manner  contrary  to  the 
public  policy  of  the  state. 

From  Ck>de  Pro.,  §  432;  2  R.  S.  462  (Part  3,  chap.  8,  title  4),  §  31.  Amended  by 
chap.  962  of  1896  (in  effect  May  28,  1896). 

Amended  by  chap  65  of  1909. 


b.  Corporate  franchise. — ^Authority 
for  an  action  by  the  Attorney-General 
to  declare  the  forfeiture  of  a  corporate 
franchise,  as  distinguished  from  an  an- 
nulment of  the  corporate  charter,  is 
found  in  §  1948,  subd.  1,  which  author- 
izes such  action  against  a  person  who 
usurps,  intrudes  into,  or  unlawfully 
holds  or  exercises,  within  the  state,  a 
franchise,     etc.:     People     v.     Bleecker 


Street  &  Pulton  Ferry  R.  R.  Co.,   140 
App.  Dlv.    611;    125  N.  Y.  Supp.  1025. 

c.  Director.— Quo  warranto  and  not 
mandamus  is  the  remedy  of  a  director, 
who  claims  to  have  been  illegally  re- 
moved and  whose  place  has  been  filled 
by  the  election  of  anoi'her:  People  ex. 
rel.  Menlce  v.  Powell,  201*  N.  Y.  194. 

d.  Franchises. — The  Attomey-Oen* 
eral  cannot,  under  subd.  1  of  |  1948» 


§§  1952,  1967] 
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authorizing  an  action  against  a  person 
who  unlawfully  usurps  a  franchise, 
maintain  an  action  in  the  name  of  the 
people  against  a  gas  company,  seeking 
to  have  it  adjudged  that,  certain  con- 
sents and  grants  to  lay  and  maintain 
pipes  in  the  streets  of  a  city  given  by 
the  municipal  authorities  ha  ring  ex- 
pired by  time  limitation,  there  is  a 
usurpation  of  the  franchise;  quaere,  as 
to  whether  subd.  1  of  §  19 4S  authorizes 
an  action  against  a  corporation.  People 
V.  Consolidated  Gas  Co..  130  App.  Div. 
626;  115  N.  Y.  Supp.  393. 

a.  Holding  over. — ^The  defendant  in 
an  action  to  determine  the  rights  of  two 
claimants  to  the  office  of  county  treas- 
urer, both  claiming  to  be  legally 
elected,  cannot,  after  the  determination 
of  the  action  by  the  court  of  appeals 
in  favor  of  the  relator,  urge  that  his 
possession  of  the  office  was  that  of  a 
hold-over,  so  as  to  avoid  the  determin- 
ation that  he  has  unlawfully  held  the 
ofBce  since  the  beginning  of  the  term, 
and  the  awarding  of  costs  to  the  re- 
lator: People  ex  rel.  Deister  v.  Winter- 
mute,  134  App.  Div.  65;  118  N.  Y.  Supp. 
712. 

b.  Municipal  corporation. — The  val- 
idity  of  a  municipal   corporation,   cre- 


ated by  proceedings  legal  and  regular 
in  form,  cannot  be  questioned  collater- 
ally by  a  private  individual,  but  can 
only  be  determined  in  proceedings  in 
the  nature  of  quo  warranto  instituted  by 
the  Attorney-General  and  in  the  name 
of  the  people:  Prankard  v.  Cooley,  147 
App.  Div.  145. 

c.  Railroad. — An  action  to  prevent 
the  unlawful  use  or  exercise  of  a  rail- 
road through  public  streets  may  be 
maintained  by  the  Attorney-General 
upon  his  own  information  or  upon  the 
complaint  of  a  private  person:  People 
V.  Bleecker  St.  &  Fulton  F.  R.  R.  Co., 
67  Misc.  577;   124  N.  Y.  Supp.  782. 

d.  Title  to  office. — ^Where  the  ques- 
tion of  title  to  an  office  turns  upon  the 
construction  of  statutory  provisions 
which  are  not  entirely  clear  and  un- 
ambiguous, the  right  to  hold  the  office 
may  not  be  determined  in  a  mandamus 
proceeding,  but  the  claimant's  proper 
remedy  is  by  an  action  in  the  nature  of 
a  quo  ioarranto:  People  ex  rel.  WoodlU 
V.  Tighe,   146  App.   Div.  606. 

e.  Trial. — The  issues  of  fact  on  a 
writ  of  9110  warranto  must  be  tried  by  a 
Jury:  Matter  of  Metz  v.  Maddox,  189  N.  Y. 
460;  rev'g  121  App.  Div.  147;  105  N.  Y. 
Supp.  702. 


§  1952.    Proceedings  to  obtain  books  and  papers. 

See  I  1836,  Penal  Law,  Refusal  to  deliver  books  and  papers  to  a  successor  in  office 
is  a  misdemeanor. 


1961.    When  action  cannot  be  maintained. 


f.  stock  book. — ^Under  §  1961  a  cor- 
poration is  not  liable  for  the  statutory 
penalty  for  refusing  to  allow  a  stock- 
holder to  inspect  its  stock  book  and 
also  to  take  memoranda  therefrom,  if 
the  refusal  was  made  at  a  time  when 
by  an  unreversed  decision  of  the  appel- 


late division,  it  was  held  that  the  cor- 
poration had  the  right  to  make  such 
refusal  though  subsequently  reversed 
by  the  court  of  appeals:  Hollaman  v. 
El  Arco  Mines  Co..  137  App.  Div.  862; 
122  X.   Y.   Supp.   852. 


§  1966.    Action  on  recognizance. 

First  sentence,  now  §  201,  subd.  4.  County  Law,  chap.  16  of  1909,  and  not  changed. 

Remainder  remains  §  1966,  Code  Civ.  Pro.,  viz.: 

§  1966.  ACTION  ON  RECOGNIZANCE.— Where  a  recognizance  to  the  people  is 
forfeited,  and  the  district  attorney  of  the  county  in  which  it  was  taken  brings  an 
action  to  recover  the  penalty  thereof,  it  is  not  necessary,  in  such  an  action,  to 
allege  or  prove  any  damages,  by  reason  of  the  breach  of  the  condition;  but  where  the 
people  are  entitled  to  Judgment  therein,  they  must  have  Judgment  absolute,  for  the 
penalty  of  the  recognizance. 

Amended  by  chap.  65  of  1909. 


§  1967.    Money  received  by  district  attorney;  how  disposed  of. 

Now  §  201,  subd.  2,  County  Law,  chap.  16  of  1909,  and  not  changed. 
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§  1968.    District  attorney  to  render  account. 

Now  §  201,  subd.  3,  County  Law,  chap.  16  of  1909,  and  not  changed. 

§  1 969.    Action  in  court  of  the  state  for  public  funds  illegally  obtained, 
converted,  etc. 


a.  County  clerk. — ^Where  bills  pre- 
sented by  a  county  clerk  to  the  board 
of  supervisors  of  the  county  including 
some  items  which  were  not  proper 
county  charges  were  audited  by  the 
board  and  paid  to  the  county  clerk  in 
their  entirety,  and  the  audit  has  never 


been  vacated  or  challenged  on  the 
ground  of  fraud  or  collusion,  an  action 
cannot  be  maintained  by  the  people 
against  the  county  clerk  to  recover  the 
amount  of  the  illegal  items:  People  v. 
Southerland,  147  App.  Dlv.  668. 


§  1986.  Relator;  when  to  be  joined  as  plaintiff;  compensation  of 
attorney-general. 

See  §  304,  General  Corporation  Law,  When  attorney-general  must  bring  action. 

]  2000.  Habeas  corpus,  how  served;  fees  and  undertaking,  when 
required. 

A  writ  of  habeas  corpus  can  be  served  by  any  person  of  the  age  of  twenty- 
one  years  and  upwards.  Where  the  prisoner  is  in  custody  of  a  sheriff,  cor- 
oner, constable,  or  marshal,  the  service  is  not  complete,  unless  the  person 
serving  the  writ  tenders  to  the  officer,  the  fees  allowed  by  law  for  bringing 
up  the  prisoner,  and  delivers  to  him  an  undertaking,  with  at  least  one  surety, 
in  a  simi  specified  therein,  to  the  effect,  that  the  surety  will  pay  the  charges 
of  carrying  back  the  prisoner,  if  he  shall  be  remanded ;  and  that  the  pris- 
oner will  not  escape  by  the  way,  either  in  going  to,  remaining  at,  or  returning 
from  the  place  to  which  he  is  to  be  taken.  The  sum  so  specified  must  be, 
at  least,  twice  the  sum  for  which  the  prisoner  is  detained,  if  he  is  detained 
for  a  specific  sum  of  money ;  if  not,  it  must  be  one  thousand  dollars. 

Amended  by  chap.  120  of  1910. 


b.  Waiver. — ^Tbe  failure  of  the  per- 
son upon  whom  the  writ  is  served  to 
require  the  pa3nnent  of  fees  and  the 
giving  of  an  undertaking  as  provided 
by  §  2000,  if  those  provisions  apply,  is 


a  waiver  thereof  by  the  person  on  whom 
the  writ  was  served  and  for  whose  bene- 
fit the  provisions  were  intended:  Matter 
of  Jenkins  v.  Kuhne,  57  Misc.  30;  107 
N.  Y.  Supp.  1028. 


§  2007.    Punishment  for  nan-payment  of  costs. 


c.  Costs — An  attorney  who  has  been 
ordered  personally  to  pay  costs  on  the 
vacating  of  an  order  to  examine  a 
debtor  in  supplementary  proceedings 
cannot  be  held  in  contempt  for  failure 


to  pay  when  it  appears  that  the  debtor 
on  paying  the  Judgment  deducted  the 
costs  Imposed  upon  the  attorney:  Ober- 
meryer  &  Llebman  v.  Adisky,  123  App. 
Div.  272;    107  N.  Y.  Supp.  959. 


§  2015.    Who  entitled  to  prosecute  the  writs.    Habeas  corpus  may 
issue  on  Sunday. 


d.  Jurisdiction. — A  woman  convicted 
of  disorderly  conduct  and  sentenced  to 
the  state  reformatory  cannot  review  an 


erroneous  exercise  of  power  by  the 
magistrate  on  habeas  corpus^  unless  there 
was  a  total  lack  of  Jurisdiction:    People 


§§  2016,  2026] 
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ex  rel.  St.  Clair  v.  Davis,  143  App.  Dly. 
579;  127  N.  Y.  Supp.  1072. 

a.  ReqniremeiitB. — ^To  Justify  a 
magistrate  in  isaiiing  a  warrant  of 
arrest,  it  must  appear  by  .deposition 
taken  before  him  tbat  a  crime  has  been 
committed,  and  tbere  is  reasonable 
ground  to  believe  the  defendant  guilty 
of  committing  it:  People  ez  rel.  Hege- 


man  t.  Corrlgan,  129  App.  Diy.  62;  118 
N.  T.  Supp.  504. 

b.  Withdrawing  Juror. — The  court 
has  power  to  withdraw  a  Juror  and  die- 
charge  the  Juror  in  a  criminal  case,  and 
the  question  of  the  proper  exercise  of 
its  power  cannot  be  raised  by  writs  of 
habeas  corpus:  People  ex  rel.  Herbert  v. 
Hanley,  142  App.  Dlv.  421;  126  N.  Y. 
Supp.  840. 


§  2016.    When  neither  writ  shall  be  allowed. 


0.  Crlmiiua  case. — ^The  writ  of  cer- 
tiorari to  review  a  criminal  case,  save 
a  criminal  contempt  of  court,  is  abol- 
ished»  the  remedy  being  by  appeal;  one 
detained  by  virtue  of  a  final  Judgment 
of  a  competent  tribunal  of  criminal  or 
civil  Jurisdiction  is  not  entitled  to 
habeas  oarfius  to  inquire  into  the  causa 
of  the  detention:  People  ex  rel.  Dawkins 
V.  Frost,  129  App.  Div.  498;  114  N.  Y. 
Supp.  209. 

d.  Disorderly  conduct. — ^A  woman 
convicted  of  disorderly  conduct  and 
sentenced  to  the  state  reformatory  can- 


not review  an  erroneous  exercise  of 
power  by  the  magistrate  on  habeas 
corpus,  unless  there  was  a  total  lack  of 
Jurisdiction:  People  ex  rel.  St.  Clair  v. 
Davis,  143  App.  Div.  579;  127  N.  Y. 
Supp.  1072. 

e.  Foreign  indictment. — Our  courts 
will  not  determine  the  sufficiency  of  a 
foreign  Indictment  under  which  extra- 
dition is  demanded,  that  being  a  matter 
solely  for  the  courts  of  the  other  state: 
People  ex  rel.  Meeker  v.  Baker,  142 
App.  Div.  598;  127  N.  T.  Supp.  382. 


§  2017.    How  and  to  whom  applioation  for  habeas  corpus  or  cer- 
tiorari made. 


f.  Limitation. — ^The  Jurisdiction  of 
the  supreme  court,  of  which  the  appel- 
late division  is  a  part,  in  habeas  corpus 
is  beyond  the  power  of  the  legis- 
lature to  disturb;  the  provision  of 
I  2017  that  an  application  for  a  writ  of 
habeas  corpus  may  be  made  to  the  ap- 


pellate division  only  "where  the  per- 
son is  detained  within  the  Judicial 
district  within  which  the  term  is  held," 
is  void,  as  being  beyond  the  power  of 
the  legislature  to  enact:  People  ex  reL 
Patrick  V.  Frost,  133  App.  Wv.  17S: 
117  N.  Y.  Supp.  524. 


§  2019.    Contents  of  petition. 

g.  Infant. — Where  a  writ  of  habeas 
corpus  awarding  custody  of  a  child  of 
tender  years  to  her  father  is  granted 
solely  upon  affidavits  so  conflicting  that 
it  is  impossible  to  determine  whether 
the  father  Is  a  proper  person  to  have 
the  custody,  or  whether  it  is  to  the 
best  Interest  of  the  Infant,  the  order 
will  be  reversed  and  the  matter  sent 
to  a  referee  to  take  proof  and  report  to 


the  special  term  with  an  opinion:  Mat- 
ter of  Meyer,  146  App.  Div.  626. 

h.  Waiver. — ^The  objection  that  s 
writ  is  defective  for  failure  to  incor- 
porate in  the  petition  the  various 
matters  specified  in  i  2019  is  waived 
by  the  respondent's  appearing  and  fil- 
ing a  return  Instead  of  moving  to  quasH 
the  writ:  Matter  of  Jenkins  v.  Kuhne, 
57  Misc.  30;  107  N.  Y.  Supp.  1028. 


§  2022.    Form  of  writ  of  certiorari. 


i.  Separate  decisions. — It  Is  Im- 
proper to  make  two  separate  decisions 
at  the  request  of  several  defendants  in 


an  action 
Dlv.  37. 


Simon  V.  Burgess,  146  App. 


§  2026.    Return;  its  contents. 

j.  Return.-^— Where  the  return  to  a 
writ  of  habeas  corpus  is  prepared  in  so 
slovenly  a  manner  that  the  court  can- 
not determine  the  regularity  of  the  pro- 
ceedings under  which  the  relator  is  held 


without  entering  the  realm  of  con- 
jecture, the  writ  will  be  sustained  and 
the  prisoner  discharged:  People  ex  rel. 
Wilson  V.  Warden  of  City  Prison,  W 
Misc.  109;   106  N.  7.  Supp.  1141. 
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§  2028.    Proceedings  on  disobedience  of  writ. 


a.  Retain — The  proylslons  of  I  2028 
are  applicable  only  to  a  case  where  no 
return  is  made  and  not  to  a  case  where 
the  directions  as  to  time,  method  and 


manner  of  making  return  have  been  dis- 
obeyed: Matter  of  Jenkins  y.  Kuhne,  67 
Misc.  30;  107  N.  Y.  Supp.  1029. 


§  2031.    Proceedings  on  return  of  habeas  corpus. 


b.  Acquittal. — ^Where  it  is  shown  on 
habeas  corpus  proceedings  that  the  dis- 
charge of  the  jury  was  unwarranted, 
and  that  this  was  equivalent  to  an 
acquittal,  the  relator  should  be  released 
from  custody:  People  ex  rel.  Stabile  v. 
Warden  of  City  Prison,  139  App.  DIy. 
488;  124  N.  Y.  Supp.  341. 

c.  Discharge. — ^An  application  for 
the  discharge  of  relator  under  §  775 
of  the  Judiciary  Law  is  not  properly 
before  the  court  in  proceedings  for  a 
writ  of  habeas  corpus  to  test  the  legalllty 
of  relator's  confinement:  People  ex  rel. 
Dean  v.  Markell,  72  Misc.  427. 

d.  Infant. — On  habeas  corpus  brought 
under  §  70  of  the  Domestic  Relations 
Law    to    determine    the    custody   of    a 


child,  the  proceedings  should  be  in 
conformity  with  the  usual  rules  of  prac- 
tice governing  such  writ:  Matter  of 
Mather,  140  App.  Div.  478;  125  N.  Y. 
Supp.   483. 

e.  Where  a  writ  of  habeas  corpus 
awarding  custody  of  a  child  of  tender 
years  to  her  father  is  granted  solely 
upon  afBdavits  so  conflicting  that  it 
is  impossible  to  determine  whether  the 
father  is  a  proper  person  to  have  the 
custody,  or  whether  it  is  to  the  best  in- 
terest of  the  infant,  the  order  will  be 
reversed  and  the  matter  sent  to  a  ref- 
ereee  to  take  proof  and  report  to  the 
special  term  with  an  opinion:  Matter 
of  Meyer,  146  App.  Div.  626. 


§  2032.   When  prisoner  to  be  remanded. 

The  court  or  judge  must  forthwith  make  a  final  order  to  remand  the 
prisoner^  if  it  appears  that  he  is  detained  in  custody  for  either  of  the  fol- 
lowing causes,  and  that  the  time  for  which  he  may  legally  be  so  detained  has 
not  expired: 

1.  By  virtue  of  a  mandate  issued  by  a  court  or  a  judge  of  the  United 
States,  in  a  case  where  such  courts  or  judges  have  exclusive  jurisdiction. 

2.  By  virtue  of  the  final  judgment  or  decree  of  a  competent  tribunal, 
of  civil  or  criminal  jurisdiction ;  or  the  final  order  of  such  a  tribunal,  made 
in  a  special  proceeding,  instituted  for  any  cause,  except  to  punish  him  for 
a  contempt ;  or  by  virtue  of  an  execution  or  other  process,  issued  upon  such 
a  judgment^  decree,  or  final  order. 

3.  For  a  criminal  contempt,  defined  in  section  seven  hundred  and  fifty 
of  the  judiciary  law,  and  specially  and  plainly  charged  in  a  commitment, 
made  by  a  court,  oflBcer,  or  body,  having  authority  to  commit  for  the  con- 
tempt so  charged. 

Amended  by  chap.  65  of  1909. 


f.  Discharge  of  jury. — ^Where  it  is 
shown  on  habeas  corpus  proceedings  that 
the  discharge  of  the  Jury  was  unwar- 
ranted, and  that  this  was  equivalent  to 
an  acquittal,  the  relator  should  be  re- 
leased from  custody:  People  ex  rel.  Sta- 
bile V.  Warden  of  City  Prison,  139  App. 
Div.  488;   124  N.  Y.  Supp.  341. 


g.  Disorderly  person. — ^Where,  upon 
a  verified  complaint  made  to  a  city 
Judge  charging  the  relator  with  being 
a  disorderly  person  he  was  arrested 
upon  a  warrant  sufficient  upon  its  face, 
Issued  by  said  city  Judge,  the  question 
of  relator's  guilt  or  innocence  of  the 
offense    charged   cannot   be    determined 
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on  habeas  corpus  and  he  must  be  re- 
manded to  custody:  People  ex  rel.  Arm- 
strong V.  Quigley,  75  Misc.  151. 

a.  Infant. — The  provisions  of  |  2032, 
fiubd.  2,  do  not  prevent  the  court  from 
disposing  of  the  custody  of  an  infant 
so  as  to  promote  his  best  interests, 
although  the  infant  is  in  defendant's 
custody  by  virtue  of  an  order  of  adop> 
tion:  People  ex  rel.  Cornelius  v.  Oallan, 
69  Misc.  187;  124  N.  Y.  Supp.  1074. 


b.  Jurisdiction. — ^Where  it  appears 
that  the  prisoner  is  detained  in  custody 
by  virtue  of  a  final  Judgment  of  a  com- 
petent tribunal  of  this  state,  the  pris- 
oner must  be  remanded,  although  an 
action  is  pending  by  the  United  States 
against  the  relator  as  prisoner's  bail 
because  of  his  non-production  in  a  crim- 
inal prosecution  in  the  district  court  of 
the  United  States:  People  ex  rel.  Am. 
Surety  Go.  v.  Benham,  71  Misc.  345; 
128  N.  Y.  Supp.  610. 


§  2050.    When  prisoner  discharged  not  to  be  re-imprisoned;  when  he 
may  be  sued. 


c.  Second  arrest. — Where  an  action 
is  brought  to  recover  a  penalty  under 
§  2051  for  a  second  arrest  'which  is  pro- 
hibited by  §  2050,  the  complaint  must 
negative  the  exceptions  contained  in 
said  section;  the  words  "  for  the  same 


t» 


cause  "  mean  an  imprisonment  on  the 
same  information  and  not  Imprisonment 
under  a  new  information  followed  by  a 
lawful  warrant,  the  sufficiency  of  both 
of  which  stands  unchallenged:  Sutton 
V.  Butler,  74  Misc.  251. 


§  2051 .    Penalty  for  violating  the  last  section. 


d.  Second  arrest. — ^Where  an  action 
is  brought  to  recover  a  penalty  under 
$2051  for  a  second  arrest  which  is  pro< 
hibited  by  §  2050,  the  complaint  must 
negative  the  exceptions  contained  in 
said  section;  the  words  "for  the  same 


•> 


cause  "  mean  an  imprisonment  on  the 
same  information  and  not  imprisonment 
under  a  new  information  followed  by 
a  lawful  warrant,  the  sufficiency  of  both 
of  which  stands  unchallenged:  Sutton 
V.  Butler,  74  Misc.  251. 


§  2052.    Id.,  for  concealing  prisoner,  etc.,  to  avoid  writ. 

See  fi  1789,  Penal  Law,  Concealing  a  peraon  entitled  to  deliyerance  under  a  writ  of 
habeas  corpus  is  a  misdemeanor. 


§  2058.    When  appeal  may  be  talcen  in  cases  under  this  article. 


e.  Depositions, — On  appeal  from  an 
order  dismissing  writs  of  habeas  carpus 
and  certiorari  the  court  must  examine 
the  depositions  presented,  and  if  they 
do  not  tend  to  establish  the  commission 
of  a  crime  must  discharge  the  relator: 
People  ex  rel.  Hegeman  v.  Corrigan, 
129  App.  Div.  62;  113  N.  Y.  Supp.  604. 

f.  Stay. — ^Where  an  appeal  is  taken 
in  good  faith  from  an  order  dismissing 


a  writ  of  hoboes  corpus  and  remanding 
the  relator  to  the  custody  of  a  police 
commissioner  and  directing  the  latter 
to  deliver  him  to  the  agent  of  another 
state,  pursuant  to  a  rendition  warrant, 
and  it  appears  that  a  question  is  pre- 
sented which  Justifies  the  appeal,  a  stay 
should  be  granted:  People  ex  rel. 
Meeker  v.  Baker,  139  App.  Div.  471; 
124  N.  Y.  Supp.  47. 


§  2059.    Id.;  by  people. 

g.  District  attorney. — %  2059  ex- 
pressly authorizes  a  district  attorney  to 
appeal  from  an  order,  allowing  a  writ 
of   habeas   corpus   granted   on   notice   to 


the  district  attorney,  who  appeared  and 
opposed  the  order:  People  ex  rel.  Dins- 
more  V.  Keeper  of  Penitentiary,  125 
App.  Div.  137;  109  N.  Y.  Supp.  531. 


§  2060.    Prisoner  who  appeals  may  be  admitted  to  bail. 

h.  Bailable    offense. — If    the    offense  the    order:    People    ex    rel.   Meeker  v 
with   which   the   relator   Is   charged   is 


bailable  in  this  state  he  should  be  ad- 
mitted to  ball  pending  the  appeal  from 


Baker,   139   App.   Div.   471;    124  N.  T, 
Supp.  47. 
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§  2067.    Kinds  of  writ;  how  alternative  writ  granted. 


a.  Ajfldavits. — ^The  right  to  a  per- 
emptory writ  of  mandamus  must  be  de- 
termined upon  the  assumption  that  the 
allegations  of  the  answering  affldavits 
are  true  in  so  far  as  they  conflict  with 
those  of  the  petition:  Matter  of  Her- 
mann, 138  App.  Dlv.  780;  123  N.  Y. 
Supp.  752. 

b.  Civil  service. — ^A  taxpayer's  ac- 
tion is  inappropriate  as  a  remedy  for 
correcting  illegal  action  on  the  part  of 
civil  service  commissioners;  the  official 
acts  of  the  commission  in  executing  the 
commands  of  the  statute  are  not  ju- 
dicial but  executive  and  ministerial  in 
their  nature,  and,  therefore,  are  to  be 
reached,  by  way  of  the  writ  of  manda- 
mus:  Slavin  v.  McGuire,  205  N.  Y.  84. 

c.  Corpopation. — ^The  proper  method 
to  compel  a  corporation  to  perform  a 
duty  imposed  upon  it  by  its  charter  is 
mandamus  and  not  a  suit  in  equity: 
Wurster  v.  City  of  New  York,  66  Misc. 
541;  115  N.  Y.  Supp.  192. 

d.  Denials. — A  denial  of  knowledge 
or  information  sufficient  to  form  a  be- 
lief as  to  the  truth  of  the  allegations 
of  a  petition  for  a  p^eremptory  writ  of 
mandamus  is  insufficient  to  raise  an 
issue:  Matter  of  People  ex  rel.  Foot  v. 
Groos.  137  App.  Div.  77;  122  N.  Y. 
Supp.  135. 

e.  Expulsion. — The  fact,  that  a  mem- 
ber of  a  social  club,  composed  of  per- 
sons interested  in  the  dramatic  profes- 
sion and  the  kindred  arts  of  music, 
painting,  sculpture  and  literature,  pub- 
lished a  magazine  article  reflecting  upon 
the  intelligence  of  actors,  but  not  di- 
rected especially  towards  members  of 
the  club,  is  not  sufficient  cause  to  Justify 
his  expulsion  and  his  reinstatement  will 
be  compelled  by  mandamus:  Matter  of 
Barry  v.  The  Players,  147  App.  Div. 
704. 

f.  Fireman. — ^The  certificate  of  the 
medical  officers  Is  not  conclusive  on  the 
question  of  whether  a  disability  was 
caused  by  injuries  received  in  service, 
where  a  fireman  is  seeking  reinstate- 
ment who  has  served  twenty  years  or 
upwards,  and  the  question  should  be 
tried  out  under  an  alternative  writ  of 
mandamus:  People  ex  rel.  Cunningham 


V.  Hayes,  66  Misc.  531;  122  N.  Y.  Supp. 
104. 

g.  Good  faith. — ^Where  there  is  an 
issue  as  to  good  faith  In  abolishing  a 
position  held  by  a  veteran  fireman,  an 
alternative  writ  of  mandamus  may 
properly  be  granted:  Matter  of  Hay, 
72  Misc.  434. 

h.  Lowest  bidder. — ^Where,  pending 
the  formal  acceptance  of  the  lowest  bid 
for  a  street  Improvement  and  the  ex- 
ecution of  the  formal  contract  with  the 
lowest  bidder,  the  city  authorities  re- 
scind the  ordinance  under  which  the 
bids  had  been  invited  with  a  bona  fide 
Intention  of  carrying  out  the  proposed 
Improvement  in  a  cheaper  form  than 
that  originally  contemplated,  a  writ  of 
peremptory  mandamus  will  not  issue  at 
the  suit  of  the  lowest  bidder  to  compel 
the  execution  of  a  contract  with  him: 
People  ex  rel.  Fisher  v.  Lennon,  147 
App.  Div.  640. 

i.  Obstructions. — ^When  an  officer  of 
a  municipality,  who  is  charged  by  its 
charter  with  the  duty  of  removing  un- 
lawful incumbrances  from  the  public 
streets,  fails  to  do  so,  property  owners 
who  are  prejudiced  thereby  may  com- 
pel action  by  mandamus:  People  ex  rel. 
Sibley  v.  Grasser,  205  N.  Y.  24. 

j.  Public  officer. — ^Man damns  will 
not  lie  to  compel  a  public  officer  to  per- 
form a  duty  not  imposed  upon  him  by 
law:  People  ex  rel.  Jones  v.  Thompson, 
147  App.  Div.  150. 

k.  Supervisors. — After  a  board  of 
town  auditors  had  judicially  passed 
upon  the  merits  of  a  claim  and  dis- 
allowed it,  the  claimant's  only  remedy 
Is  by  an  appeal,  in  some  cases  to  the 
board  of  supervisors,  and  in  others  by 
certiorari  to  the  appellate  division  of 
the  supreme  court:  People  ex  rel.  An- 
derson V.  Snedeker,  75  Misc.  194. 

1.  Taxpayer. — A  writ  of  mandamus 
will  lie  to  compel  the  commissioners 
of  water  supply  of  the  city  of  New  York 
to  afford  a  taxpayer  in  that  city  an  op- 
portunity to  inspect  reports  of  engineers 
relating  to  the  passing  upon  and  award- 
ing a  contract  under  the  provisions  of 
chapter  724  of  the  laws  of  1905:  Matter 
of  Bgan,  205  N.  Y.  147. 


§  2068.    When  writ  granted  at  special  term. 


m.  Jurisdiction. —  A  preliminary  ob- 
jection to  an  application  for  a  writ  of 
mandamus,  that  the  court  had  no  juris- 
diction to  grant  it,  was  properly  over- 
ruled: People  ex  rel.  Arnold  v.  Skene, 
194  N.  Y.  186;  aff'g  128  App.  Div.  883. 

n.  Merits. — Mandamus  Is  not  a  writ 
of  review,  and  where  an  opportunity  to 
appear  and  answer  was  given,  the  court 
will    not    consider    the    merits    of    the 


charge:  People  ex  rel.  Brown  v. 
O'Brien,  137  App.  Div.  311;  122  N.  Y. 
Supp.  25. 

o.  Reinstatement. —  Application  for 
a  writ  of  mandamus  to  reinstate  the  re- 
lator to  the  place  of  state  oyster  pro- 
tector, must  be  made  in  Albany  county, 
where  the  Forest,  Fish  and  Game  Com- 
mission has  its  office,  the  material  fact 
being  the  removal  from  office:   People 
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ex   rel.   Overton   ▼.   Whipple,   61   Misc. 
112;   114  N.  Y.  Supp.  807. 

a.  Waiver. — ^When  a  motion  is  made 
to  quash  an  alternative  writ  of  man- 
damus, a  respondent  waives  his  right 
to  have  it  argued  at  a  term  of  the  ap- 


pellate division  by  arguing  the  ques- 
tion without  objection  at  the  trial  term: 
People  ex  rel.  Ajas  v.  Department  of 
Health,  138  App.  Div.  559;  123  N.  7. 
Supp.  294. 


§  2069.    Id.;  at  term  of  the  appe 

b.  Waiver. — ^When  a  motion  is  made 
to  quash  an  alternative  writ  of  man- 
damus, a  respondent  waives  his  right 
to  have  it  argued  at  a  term  of  the  ap- 
pellate  division   by   arguing  the   ques- 


tion without  objection  at  the  trial  term: 
People  ex  rel.  AJas  v.  Department  of 
Health.  138  App.  Div.  559;  123  N.  Y. 
Supp.   294. 


§  2070.    When  peremptory  mandamus  to  issue  in  first  instance. 


c.  Affidavits. — On  petition  for  a 
peremptory  writ  of  mandamus  the  al- 
legations of  the  answering  affidavits 
must  be  taken  as  true:  People  ez  rel. 
Murphy  v.  Bingham,  130  App.  Div.  112; 
114  N.  Y.  Supp.  702. 

d.  Upon  a  motion  for  a  peremptory 
writ  of  mandamus  the  statements  in  the 
answering  affidavits  must  be  taken  as 
true:  Matter  of  Sullivan  v.  McAneny, 
145  App.  Div.  413. 

e.  Assessment. —  Mandamus  will  be 
granted  to  compel  pro  rata  payment  of 
certificates  from  an  assessment  fund 
levied  for  the  construction  of  a  sewer: 
People  ex  rel.  Security  T.  Co.  v.  Treas- 
urer, etc.,  191  N.  T.  15;  rev'g  121  App. 
Div.  84;   105  N.  Y.  Supp.  576. 

f.  The  act  of  apportioning  a  tax 
assessment  by  a  board  of  supervisors  is 
a  ministerial  act  and  therefore  manda- 
mus and  not  certiorari  is  the  proper 
remedy  to  compel  a  reapportionment: 
People  ex  rel.  Village  of  Cobleskill  v. 
Supervisors,  140  App.  Div.  769:  126  N. 
Y.  Supp.  259. 

g.  Bath  house. — ^Mandamus  will  lie 
to  compel  highway  commissioners  to  re- 
move bath  houses  placed  on  a  highway 
above  the  high  water  mark  so  as  to  cut 
off  access  to  the  water:  People  ex  rel. 
Butler  ▼.  Hawxhurst,  123  App.  Div.  65; 
107  N.  Y.  Supp.  746. 

h.  Board  of  elections. — Mandamus 
does  not  lie  to  compel  the  board  of  elec- 
tions of  the  city  of  New  York  to  enroll 
a  voter  in  the  Republican  party,  where, 
through  his  own  mistake,  he  uninten- 
tionally placed  his  mark  in  the  Demo> 
cratic  circle  on  the  enrollment  blank: 
Matter  of  Jackson  v.  Britt,  147  App. 
Div.  87. 

i.  Mandamus  to  compel  the  board  of 
elections  to  accept  certificate  of  nomi- 
nations: Matter  of  People  ex  rel.  Mc- 
Orath  V.  Dooling,  141  App.  Div.  29;  127 
N.  Y.  iSupp.  748. 

j.  Bond — The  proper  officers  will  be 
required  by  mandamus  to  approve  and 
file  the  bond  of  a  person  elected  to  of- 


fice: Matter  of  Kerr,  57  Misc.  324;  108 
N.  Y.  Supp.  591. 

k.  Books. — ^The  court  has  power  by 
mandamus  to  compel  the  officers  of  a 
Joint  stock  association  to  permit  a 
shareholder  of  the  association  to  in- 
spect its  books:  Matter  of  Hatt,  57  Misc. 
320;  108  N.  Y.  Supp.  468. 

1.  Canal  work. — Upon  an  application 
for  a  peremptory  mandamus  by  a  bid- 
der for  work  on  canals,  the  court  will 
consider  any  proper  reason  for  not  con- 
sidering its  bid  and  the  applicant  must 
disclose  a  condition  of  affairs  which 
warrants  the  court  in  exercising  its  dis- 
cretion to  issue  a  peremptory  writ: 
People  ex  rel.  Lord  Const.  Co.  v.  Stev- 
ens, 67  Misc.  529;  124  N.  Y.  Supp.  769. 

m.  Civil  service. — A  classification  of  a 
particular  office  by  the  civil  service  com- 
mission as  in  the  competitive  class  does 
not  involve  a  judicial  determination  and 
may  be  corrected  by  mandamus:  People 
ex  rel.  Colt  v.  Wheeler,  56  Misc.  289;  109 
N.  Y.  Supp.  450. 

n.  The  civil  service  commission  will 
be  required  by  mandamus  to  certify  a 
pay-roll  containing  the  name  of  a  fbre- 
man  where  the  only  objection  Is  that  he 
performs  services  of  a  clerk  and  not  of  a 
foreman:  People  ex  rel.  Bedford  v.  McWil- 
liams,  56  Misc.  296;  106  N.  Y.  Supp.  459. 

o.  Mandamus  will  not  lie  to  compel 
an  increase  in  an  applicant's  rating 
merely  because  the  civil  service  commis- 
sion has  erroneously  credited  other  ap- 
plicants with  a  recognition  of  merits 
made  after  their  examination:  Matter 
of  Beck,  135  App.  Div.  156;  119  N.  Y. 
Supp.  1028. 

p.  Comptroller. — The  duty  of  the 
comptroller  of  New  York  city  to  certify 
to  the  board  of  estimate  and  apportion- 
ment, whether  in  his  own  opinion  an 
application  referred  to  him  under  §  246 
of  the  charter  should  be  paid,  may  be 
enforced  by  mandamus:  People  ex  rel. 
Dady  v.   Pendergast,   203  N.  Y.   1. 

q.  Conflicting  affidavits. — ^Where  affi- 
davits opposing  an  application  for  per- 
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emptory  writ  of  mandamus  conflict 
with  those  of  the  relator,  the  right  to 
the  writ  must  be  determined  on  the 
assumption  that  the  averments  of  the 
respondent's  affidavits  are  true;  hence 
where,  on  an  application,  it  is  alleged  a 
tax  sale  did  not  take  place  on  a  certain 
day,  this  will  not  be  considered  when 
the  opposing  aflidavlts  shows  that  it 
did:  People  ex  rel.  Myers  v.  Moynahan, 
130  App.  Div.  46;  114  iN.  Y.  Supp.  417. 

a.  County  treasnrer. — ^Mandamus 
compelling  the  county  treasurer  to  pay 
the  audit  of  the  supervisors  will  not  be 
denied,  merely  because  he  has  credited 
back  the  assessment  to  the  various 
towns,  still  in  his  custody:  Matter  of 
Saratoga  Lake  Bridge  Co.  v.  Walbridge, 
140  App.  Div.  817;  126  N.  Y.  Supp. 
468. 

b.  Delay. — Peremptory  writ  of  man- 
damus denied  veteran  volunteer  fireman 
to  restore  him  to  office  because  of  delay 
of  ten  months  after  removal  in  making 
application:  People  ex  rel.  Dellett,  56  Misc. 
26;  106  N.  Y.  Supp.  923. 

c.  Delivery  of  books. — ^Mandamus  is 
the  proper  remedy  to  compel  an  out- 
going officer  of  a  corporation  to  deliver 
over  books  and  papers  belonging  to  the 
corporation,  and  usually  the  writ  will 
be  granted  for  such  purposes  without 
question:  People  ex  rel.  K.,  A.  C.  &  Li. 
C.  R.  R.  Co.  V.  Powers,  145  App.  Div. 
693. 

d.  Director.— -^tto  warranto  and  not 
mandamus  is  the  remedy  of  a  director, 
who  claims  to  have  been  illegally  re- 
moved and  whose  place  has  been  filled 
by  the  election  of  another:  People  ex 
rel.  Manice  v.  Powell,  201  N.  Y.  194. 

e.  Discretion. — Where  a  public  officer 
Invested  with  discretionary  power  re- 
fuses to  exercise  it  solely  upon  the 
ground  that  he  has  no  legal  power  to 
do  so,  he  may  be  compelled  by  manda- 
mus to  exercise  his  official  discretion: 
People  ex  rel.  Dady  v.  Pendergast,  144 
App.  Div.  308. 

f.  Mandamus  does  not  lie  to  compel 
a  discretionary  act:  Matter  of  Ham- 
mond V.  Ricker,  140  App.  Div.  19;  124 
N.  Y.  Supp.  406. 

g.  Dnty. — ^Mandamus  will  not  lie  to 
establish  rights  or  determine  legal  con- 
troversies, but  solely  to  compel  the  doing 
of  acts  which  it  Is  the  clear  duty  of  the 
respondent  to  do  without  any  command 
whatsoever:  People  ex  rel.  Security  T.  Co. 
v.  Treasurer  of  Monroe  Co.,  121  App.  Div. 
84;  105  N.  Y.  Supp.  676;  rev'd  191  N.  Y.  15. 

h.  The  mere  existence  of  an  undis- 
puted legal  right,  although  necessary  to 
the  granting  of  a  writ  of  mandamus,  is 
not  of  itself  sufficient  to  require  the  is- 
suance of  the  writ,  for  that  rests  in  the 
sound  judicial  discretion  of  the  court: 
People  ex  rel.  Brit  ton  v.  Am.  Press. 
Assn.  No.   1,  148  App.  Div.  651. 


i.  Unless  there  Is  a  clear  legal  right 
to  the  relief  sought,  mandamus  does  not 
lie:  People  ex  rel.  McDermott  v.  Board 
of  Estimate,  146  App.  Div.  515. 

j.  Examination  of  books — ^An  ezecii- 
tor  and  sole  legatee*  holding  half  the 
capital  stock  of  a  business  corporation 
and  not  interested  In  any  rival  busin^^: 
and  not  adverse  to  the  interests  of  the 
corporation,  is  entitled  to  an  examina- 
tion of  its  books  and  may  enforce  that 
right  by  mandamus:  Matter  of  Hast- 
ings, 128  App.  Div.  516;  112  N.  Y. 
Supp.  800. 

k.  Form  of  action. — ^The  court  is 
without  power  to  make  a  peremptory 
order  requiring  a  borough  president  In 
the  city  of  New  York  to  permit  the  mov- 
ing of  a  building  along  and  across  public 
highways,  when  the  application  is  not 
made  in  an  action  or  recognized  form  of 
special  proceeding,  but  merely  upon  affi- 
davits: People  ex  rel.  Brennan  v.  Haffen, 
124  App.  Div.  230;  108  N.  Y.  Supp.  654. 

1.  Franchise. — A  private  person,  who 
complains  of  no  injury  which  is  not 
common  to  the  whole  community,  will 
not  be  granted  a  writ  of  mandamus 
compelling  a  street  railway  to  exercise 
its  franchise  and  rebuild  part  of  its  line 
which  has  been  abandoned:  People  ex 
rel.  Karl  v.  United  Traction  Co.,  145 
App.  Div.  645. 

m.  Inspector. — A  tenement  house  in- 
spector will  not  be  reinstated  on  man- 
damus where  he  had  an  opportunity  to  ex- 
plain charges  against  him  as  required  by 
the  Charter  of  the  city  of  New  York: 
People  ex  rel.  April  v.  Butler,  122  App. 
Div.  790;  107  N.  Y.  Supp.  833. 

n.  Health. — A  peremptory  writ  of 
mandamus  should  be  granted  to  compel 
the  health  department  of  New  York  city 
to  register  a  practitioner  of  osteopathy: 
Matter  of  Bandel  v.  Dept.  of  Health, 
193  N.  Y.  133;  aft'g  127  App.  Div.  382; 
111  N.  Y.  Supp.  431. 

o.  Inspection  of  books. — ^Mandamus 
will  not  issue  to  compel  a  corporation 
to  permit  a  stockholder  to  inspect  its 
books  and  papers  if  the  purpose  of  such 
examination  is  to  furnish  information 
to  the  president  of  a  competing  com- 
pany: People  ex  rel.  Lehman  v.  Consol. 
Fire  Alarm  Co.,  145  App.  Div.  427. 

p.  Inspectors  of  election. — ^A  manda- 
mus will  issue  to  compel  inspectors 
of  election  to  meet  and  count  ballots 
which  have  been  "  protested  and 
marked  for  identification,"  and  which 
they  have  not  counted  for  any  candi- 
date, and  to  make  true  and  proper  re- 
turns: People  ex  rel.  McLoughlin  v.  Am- 
menwerth,  197  N.  Y.  340. 

q.  The  court  has  power  to  compel 
Inspectors  of  election  to  make  a  cor- 
rect return  of  the  ballots  counted  by 
them  Irrespective  of  the  special  pro- 
vision of  the  Election  Law:   People  ex 
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rel.  Henness  v.  Douglass,  142  App.  Diy. 
224;  126  N.  Y.  Supp.  908. 

a.  Judicial  officer. — A  peremptory 
writ  of  mandamus,  directed  to  a  Judicial 
officer,  requiring  him  to  take  cognizance 
of  a  proceeding  in  his  court,  may  only 
be  issued,  in  the  first  Instance,  where 
the  applipant  establishes  a  clear  right 
to  the  mandamus  as  a  matter  of  law, 
and  it  will  never  be  issued  against  a 
court  or  Judicial  officer  when  there  is 
a  remedy  by  appeal:  Matter  of  Runk, 
200  N.  Y.  447. 

b.  Laches. — ^Mandamus  to  require  a 
municipal  fire  commissioner  to  fix  the 
relator's  pension  at  the  statutory  rate  will 
not  be  denied  for  laches  if  the  relator  ap- 
plied for  the  writ  promptly  on  the  dis- 
missal of  a  prior  action  for  the  same 
relief  in  which  it  was  determined  that  his 
proper  remedy  was  mandamus:  Matter  of 
Ramsay  v.  Lantry,  123  App.  Div.  71;  107 
N.  Y.  Supp.  828. 

c.  A  peremptory  writ  of  mandamus 
will  be  refused  because  of  laches, 
where  a  party  who  was  entitled  to  em- 
ployment neglects  to  assert  his  right 
for  eleven  months,  and  meanwhile 
the  position  is  filled  from  the  state 
civil  service  lists:  People  ez  rel.  Rehm 
V.  Willcox,  60  Misc.  829;  112  N.  Y. 
6upp.  341. 

d.  License. — The  granting  of  a  con- 
cert hall  license  by  the  police  commis- 
sioner of  the  city  of  New  York  is  dis- 
cretionary, and  mandamus  does  not  lie  to 
compel  him  to  issue  a  certificate  if  his  re- 
fusal to  do  so  be  not  arbitrary,  unreason- 
able or  based  on  false  information:  People 
ex  rel.  Rota  v.  Baker,  136  App.  Div.  7; 
120  N.  Y.  Supp.  161. 

e.  Member. —  A  foreign  fraternal 
benefit  corporation  by  accepting  a  li- 
cense to  do  buslnes  in  this  state  submits 
itself  to  the  Jurisdiction  of  our  courts, 
which  may  issue  mandamus  to  compel 
the  reinstatement  of  a  member  Illegally 
expelled:  Matter  of  Wilcox,  123  App. 
Div.  86;  108  N.  Y.  Supp.  483. 

f.  Writ  denied  to  prevent  a  mem- 
ber being  deprived  of  his  rights  in  a 
fraternal  and  mutual  benefit  associa- 
tion: People  ex  rel.  Katz  v.  E.  U.  K. 
U.,  57  Misc.  62;    106  N.  Y.  Supp.  922. 

g.  The  courts  of  this  state  have  no 
Jurisdiction  to  issue  a  writ  of  mandamus 
to  compel  a  fraternal  beneficial  corpo- 
ration organized  under  the  laws  of  an- 
other state,  and  having  no  subordinate 
lodges  in  this  state,  to  reinstate  a  mem- 
ber: People  ex  rel.  Ruman  v.  National 
Slavonic  Society,  144  App  Div.  574. 

h.  Mnst  show  right. — One  who  ap- 
plies for  a  writ  of  mandamus  must 
show  himself  legally  and  equitably  en- 
titled to  some  right  properly  the  sub- 
ject of  the  writ,  and  that  such  right  is 
legally  demandable,  from  the  respond- 
ent: Matter  of  Hunt,  70  Misc.  1;  126 
N.  Y.  Supp.  306. 


i.  Name — The  department  of  health 
of  the  city  of  New  York  will  be  com- 
pelled by  mandamus  to  correct  its 
records  to  show  the  true  name  of  a 
child,  where,  through  misunderstand- 
ing between  the  physician  and  mother, 
the  wrong  name  was  entered:  People 
ex  rel.  Baker  v.  Department  of  Health. 
131  App.  Div.  693;  116  N.  Y.  Supp.  6G. 
j.  Obstrnctionfl. — ^Mandamus  will  is- 
sue to  compel  public  officials  to  perform 
their  duties  and  remove  unlawful  obstruc- 
tions and  nuisances  in  public  streets  al- 
though no  special  damages  have  occurred: 
People  ex  rel.  Cross  €k>.  ▼.  Aheam,  124 
App.  Div.  840;  109  N.  Y.  Supp.  249. 

k.  Mandamus  will  lie  to  compel  a 
public  officer  to  perform  his  duty  and 
to  remove  windows  which  encroach  on 
the  sidewalk  in  a  city:  People  ex  rel. 
Browning,  King  &  Co.  v.  Stover,  146 
App.  Div.  259. 

I.  Osteopath. — A  peremptory  writ  of 
mandamus  issued  to  compel  the  depart- 
ment of  health  of  the  city  of  New  York 
to  register  an  osteopath  in  the  list  of 
phsrsicians  of  the  city  and  to  accept  death 
certificates  from  him  as  from  the  physi- 
cians: Matter  of  Bandel  v.  Dept  of 
Health,  127  App.  Div.  382;  111  N.  Y. 
Supp.  431;  aft'd  193  N.  Y.  133. 

m.  Physician. — The  question  whether 
the  position  of  coroner's  physician  of 
the  borough  of  Brooklyn  is  a  confi- 
dential one  cannot  be  determined  as 
matter  of  law:  Matter  of  MacLieod  v. 
McGuire.  71  Misc.  166;  129  N.  Y.  Supp. 
883. 

n.  Privilege. — ^Mandamus  will  be  is- 
sued to  compel  the  assignment  of  a  cer- 
tain stall  privilege  allowing  the  sale  of 
produce  in  a  market:  People  ex  rel.  Dan- 
ziger  V.  Metz,  123  App.  Div.  269;  107  N.  Y. 
Supp.  970. 

o.  Probation  officers.  —  Mandamus 
lies  to  compel  the  board  of  city  magis- 
trates of  the  city  of  New  York  to  ap- 
point probation  officers,  as  required  by 
chapter  659  of  1910,  although  it  is  yet 
undetermined  whether  such  positions 
must  be  filled  from  the  civil  service 
eligible  list,  or  are  exempt  from  com- 
petitive examination:  Matter  of  Benchin 
V.  Kemper,  143  App.  Div.  125;  127  X. 
Y.  Supp.  657. 

p  Political  officers — ^The  proceedings 
of  a  state  convention  of  a  political  party 
cannot  be  reviewed  by  the  court  upon  an 
application  for  a  peremptory  writ  of  man- 
damus to  compel  a  board  of  election  offi- 
cers to  appoint  from  lists  filed  by  one  fac- 
tion: People  ex  rel.  McCarren  v.  Dooling, 
60  Misc.  132;   112  N.  Y.  Supp.  67. 

q.  Public  dock. — A  citizen  of  the 
state,  who  is  a  freeholder  and  taxpayer 
in  a  town,  though  not  a  resident  is 
entitled  to  a  writ  of  mandamns  com- 
pelling the  trustees  of  that  town  to 
cause  buildings  used  for  private  pur- 
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poses  to  be  removed  from  a  dock  owned 
by  the  town  and  intended  for  public 
use:  People  ex  rel.  Swan  v.  Doxee,  136 
App.  Div.  400;  120  N.  Y.  Supp.  962; 
alf'd  198  N.   Y.   Supp.   605. 

a.  Public  office. — Quo  warranto  is  the 
sole  remedy  to  determine  title  to  a 
public  office  actually  in  possession  of 
another  under  color  of  right.  Mandamus 
does  not  lie  even  though  a  claimant  to 
the  office  held  by  another  was  unlaw- 
fully discharged:  People  ex  rel.  Lazarus 
y.  Sheehan,  128  App.  Div.  743;  112 
N.  Y.  Supp.  230. 

b.  Qnestion  of  fact. — ^Where  a  dis- 
puted question  of  fact  exists,  a  per- 
emptory writ  of  mandamus  cannot  be 
issued  in  the  first  instance:  Matter  of 
Reibllch  v.  Cropsey,  71  Misc.  502;  130 
N.  Y.  Supp.  597. 

c.  Racing. — Mandamus  will  lie  to 
compel  the  state  racing  commission  to 
issue  a  license  to  conduct  races:  People  ex 
rel.  B.  C.  T.  Club  v.  State  R.  Com.,  190 
N.  Y.  31;  aff'g  120  App.  Div.  484;  106 
N.  Y.  Supp.  628. 

d.  R  e  m  e  d  y. — Mandamus  is  only 
designed  to  compel  the  granting  of  law- 
ful rights  which  have  been  improperly 
denied:  Matter  of  Coady,  146  App.  Div. 
585. 

e.  Reqneste  to  find. — ^Where  the 
court  at  special  term  refuses  to  pass 
upon  requests  to  find,  which  have  been 
seasonably  made,  the  party  aggrieved 
may  apply  to  the  appellate  division  for 
a  writ  of  peremptory  mandamus  to  com- 
pel the  court  to  perform  its  duty  as 
provided  in  §  1023,  and  the  hearing  of 
an  appeal  from  the  Judgment  may  be 
stayed  until  the  application  for  the  writ 
ifi  disposed  of:  Norwegian  Lutheran 
Trinity  Church  v.  Krelsovitch,  147 
App.  Div.  108. 

f .  Restoration — ^Where  a  peremptory 
mandamus  is  granted  restoring  a  person 
to  a  position  in  the  public  service  in  a  de- 
partment of  municipal  government,  there 
must  be  a  restoration  in  fact,  and  not 
simply  in  form,  to  the  relator's  previous 
standing  in  the  department,  with  an  as- 
signment to  the  duties  that  attached  to 
the  position  at  the  time  of  his  discharge 
or  to  duties  substantially  similar  thereto: 
People  ex  rel.  La  Chicotte  ▼.  Stevenson, 
57  Misc.  64;  108  N.  Y.  Supp.  860. 

g.  Sign. — -A  property  owner  is  en- 
titled to  a  peremptory  writ  of  man- 
damus directing  municipal  authorities 
to  examine  plans  for  a  proposed  sign, 
which  is  to  be  placed  above  an  arbitrary 
height  fixed  for  the  erection  of  signs  by 
the  municipality,  an  exercise  of  the 
police  power  which  is  unconstitutional, 
and  requiring  the  Issue  of  a  permit  if 
the  proposed  structure  is  safe  and  se- 
cure: People  ex  rel.  Wineburg  Adver- 
tising Co.  V.  Murphy,  129  App.  Div. 
260;   113  N.  Y.  Supp.  285. 


h.  Statutory  remedy. — ^Where  a  duty 
is  imposed  by  statute,  if  a  remedy  is 
given  by  the  same  statute,  that  remedy 
is  exclusive,  and  a  peremptory  writ  of 
mandamus  will  not  issue:  People  ex  rel. 
Von  Dehsen  v.  McKee,  69  Misc.  34;  125 
N.  Y.  Supp.  660. 

i.  Stock  book. — A  stockholder  may 
enforce  his  right  under  §  29  of  the  Stock 
Corporation  Law  to  an  inspection  of  the 
stock  book  by  mandamus;  the  granting  of 
the  writ  is  in  the  discretion  of  the  court; 
the  court  before  granting  the  writ  may 
require  the  relator  to  disclose  whether  he 
is  acting  for  others  and  his  purpose  in 
seeking  an  inspection  of  the  stock  book: 
People  ex  rel.  Hunter  v.  National  Park 
Bank,  122  App.  Div.  635;  107  N.  Y.  Supp. 
869. 

j.  Even  though  it  be  assumed  that 
i  63  of  the  Stock  Corporation  Law  enti- 
tles a  stockholder  of  a  foreign  corporation 
to  make  extracts  from  its  stock  book,  a 
peremptory  writ  of  mandamus  to  compel 
the  corporation  to  grant  that  right  will 
be  denied  when  it  affirmatively  appears 
that  the  applicant  desires  to  make  the 
extracts  for  an  ulterior  purpose  in  no  way 
connected  with  his  interest  in  the  cor- 
poration or  its  management:  People  ex 
rel.  Althause  v.  Glroux  Consolidated  M. 
Co.,  122  App.  Div.  617;  107  N.  Y.  Supp.  188. 

k.  Mandamus  will  not  lie  to  compel 
a  corporation  to  transfer  stock  on  its 
books,  the  holder's  remedy  being  by 
action:  People  ex  rel.  Rottenberg  v. 
Utah  Gold  &  Copper  M.  Co.,  135  App. 
Div.  418;   119  N.  Y.  Supp.  852. 

I.  Stockholder. — One  who  became  a 
stockholder  in  good  faith  and  holds  forty- 
three  per  cent  of  the  whole  issue,  may  by 
mandamus  compel  the  corporation  to  per- 
mit him  to  examine  its  books,  where  It  Is 
expending  large  sums  of  money  in  build- 
ing a  factory  on  land  owned  by  its  presi- 
dent's sister  and  the  relator  believes  It  to 
be  mismanaged:  People  ex  rel.  Ludwlg  v. 
Ludwig  &  Co.,  126  App.  Div.  696;  111 
N.  Y.  Supp.  94. 

m.  Summary  proceedings. — Manda- 
mus does  not  lie  to  compel  the  clerk  of 
a  municipal  court  to  pay  to  a  tenant 
money  deposited  with  him  as  rent  ac- 
cruing during  summary  proceedings 
although  the  landlord  has  been  awarded 
possession:  People  ex  rel.  Terwllliger  v. 
Chaimberlaln,  140  App.  Div.  503;  125 
N.   Y.  Supp.   562. 

n.  Supervisors. — A  final  writ  of  man- 
damus may  issue,  although  the  term  of 
office  of  the  supervisors  has  expired,  if 
in  fact  the  alternative  writ  was  issued 
while  they  were  in  office:  People  ex  rel. 
Village  of  Cobleskill  v.  Supervisors,  140 
App.  Div.  769;   126  N.  Y.  Supp.  259. 

o.  Tax  assfstant. — Mandamus  will 
not  be  granted  to  compel  the  state  comp- 
troller to  act  on  the  recommendation  of 
a  surrogate  in  appointing  a  transfer  tax 
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aaditant:  Matter  of  Duell  t.  Glynn,  191 
N.  T.  867;  arg  122  App.  Div.  814;  106 
N.  Y.  Snpp.  71«. 

a.  Title  to  office. — ^Where  the  ques- 
tion  of  title  to  an  office  turns  upon  the 
construction  of  statutory  provisions 
which  are  not  entirely  clear  and  unam- 
biguous, the  right  to  hold  the  office  may 
not  be  determined  in  a  mandamus  pro- 
ceeding, but  the  claimant's  proper  rem- 
edy Is  by  an  action  In  the  nature  of  a 
quo  warranto:  People  ex  rel.  Woodlll  v. 
Tlghe,  146  App.  Div.  606. 

b.  Void  tax. — ^Mandamus  lies  against 
the  proper  public  officers  to  compel  them 


to  accept  payment  of  a  void  tax  and  to 
cancel  a  sale  based  thereon,  even 
though  the  purchaser  at  the  sale  Is  not 
a  party:  People  ex  rel.  National  Park 
Bank  v.  Metz,  141  App.  DIy.  601;  126 
N.  Y.  Supp.  986. 

c.  Water  commlssioiien. — One  who 
has  rendered  services  to  water  commis- 
sioners as  an  engineer  is  not  entitled  to 
a  peremptory  writ  of  mandamus  requir- 
ing them  to  audit  or  reject  his  claim, 
for  his  remedy  at  law  is  adequate:  Peo- 
ple ex  rel.  Farley  v.  Winkler,  146  App. 
Dlv.  314. 


§  2071.    Alternative  writ;  how  served. 


d.  Review. — ^The  supreme  court  at 
special  term  will  not  review  the  action  of 
the  appellate  division  in  granting  an  al- 


ternative writ  of  mandamus  upon  appeal  \  951. 


from  an  order  of  the  special  term  denying 
a  motion  therefor:  People  ex  rel.  Lazaras 
V.  Coleman,  67  Misc.  57;  107  N.  Y.  Snpp. 


§  2073.    Return  or  demurrer  to  first  writ. 

See  I  753,  Judiciary  Law,  Civil  contempts. 


e.  Demurrer. — A  demurrer  to  an 
alternative  writ  of  mandamus  admits 
the  facts  stated  therein:  People  ex  rel. 


Smith  V.  Mosler,  134  App.  Dlv.  4;  118 
N.  Y.  Supp.  95. 


§  2075.    IMotion  to  set  aside  writ. 


f.  Nuisance. — ^When  an  alternative 
writ  of  mandamus  Is  quashed  for  an 
insufficient  statement  of  facts,  it  is  not 
a  determination  on  the  merits;  such  a 
writ  will  he  quashed  where  It  states 
mere  conclusions  of  law  as  to  the  ex- 
istence of  the  nuisance  and  the  griev- 
ance: People  ex  rel.  Ajas  v.  Department 
of  Health.  138  App.  Dlv.  559;  123  N.  Y. 
Supp.  294. 

g.  Orders. — ^Where  defendant  allows 
an  inquest  to  be  taken  on  an  alternative 


writ  of  mandamus,  and  the  court  directs 
verdict  for  plaintiff,  and  an  order  for 
the  peremptory  writ  is  made,  It  is  not 
permissible  for  defendant  to  obtain  an 
order  to  show  cause,  from  another  Jus- 
tice, why  the  orders  and  peremptory  writ 
should  not  be  vacated,  and  so  open  the 
so-called  default:  People  ex  rel.  Mount 
Vernon  Trust  Co  v.  Millard,  133  App. 
Dlv.  139;  117  N.  Y.  Supp.  474. 


§  2076.    Contents  of  alternative  writ;  demurrer  thereto. 


h.  Merits. — ^When  an  alternative  writ 
of  mandamus  is  quashed  for  an  insuffi- 
cient statement  of  facts,  it  is  not  a 
determination  on  the  merits;  such  a 
writ   will   be   quashed  where   it  states 


mere  conclusions  of  law  as  to  the  ex- 
istence of  the  nuisance  and  the  griev- 
ance: People  ex  rel.  Ajas  v.  Department 
of  Health,  138  App.  Dlv.  559;  123  N.  Y. 
Supp.  294. 


§  2077.    Form  and  contents  of  return. 


1.  Proceedings. — An  alternative  writ 
may  be  met  either  by  a  demurrer  or  by 
a  return,  and  upon  Joinder  of  either 
issue  the  proceedings  are  the  same  as 


in  an  action:  People  ex  rel.  Ajas  v. 
Department  of  Health.  138  App.  Dlv. 
559;   123  N.  Y.  Supp.  294. 


§  2079.    Issue  of  fact;  when  it  arises. 


j.  Insufficient. — Averments  of  lack 
of  knowledge  or  Information  sufficient 
to  form  a  belief  as  to  the  allegations 


contained  in  a  petition  for  a  writ  of 
peremptory  mandamus  are  not  sufficient 
to  raise  an  issue  as  to  the  matters  to 
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which  6uch  allegations  relate:  Matter  of 
Cooper  y.  Paris,  73  Misc.  244. 

a.  Trial. — On  the  trial  of  issues 
raised  by  an  alternative  writ  of  manda- 
mus the  trial  term  may  direct  a  yerdict 
when  requested  by  both  parties;  but 
the  trial  term  cannot  make  an  order 


dismissing  an  alternative  writ,  for  the 
practice  upon  trial  is  analogous  to 
equity  procedure  in  framing  issues,  and 
the  final  disposition  is  with  the  special 
term:  People  ex  rel.  Ross  v.  Dooling» 
132  App.  Div.  50;  116  N.  T.  Supp.  871. 


§  2082.   Subsequent  proceedings  the  same  as  in  an  action. 


b.  Proceedings. — ^An  alternative  writ 
may  be  met  either  by  a  demurrer  or  by 
a  return,  and  upon  Joinder  of  either 
issue  the  proceedings  are  the  same  as  in 
an  action:  People  ex  rel.  Ajas  v.  De- 
partment of  Health,  138  App.  Div.  559; 
123  N.  T.  Supp.  294. 

c.  Trial. — Upon  the  trial  of  the  is- 
sues of  fact  rateed  by  the  return  to  an 


alternative  writ  of  mandamus  the  pro- 
ceedings are  the  same  as  in  an  action;  the 
questions  of  fact  must  be  submitted  to  the 
Jury  under  proper  instructions,  unless  a 
Jury  trial  be  waived,  or  in  a  proper  case 
the  trial  court  may  direct  a  verdict:  Peo- 
ple ex  rel.  Qeraci  v.  Italian  Assn.  St  Bar- 
tholomew, 123  App.  Div.  277;  107  N.  Y. 
Supp.  1101. 


§  2083.    Issue  of  fact;  how  triable. 

d.  Trial. — ^Upon  the  trial  of  the  is-  Jury  trial  be  waived,  or  in  a  proper  case 


sues  of  fact  raised  by  the  return  to  an  al- 
ternative writ  of  mandamus  the  proceed- 
ings are  the  same  as  in  an  action;  the 
questions  of  fact  must  be  submitted  to  the 
Jury  under  proper  instructions,  unless  a 


the  trial  court  may  direct  a  verdict:  Peo- 
ple ex  rel.  Geraci  v.  Italian  Assn.  St  Bar- 
tholomew, 123  App.  Div.  277;  107  N.  T. 
Supp.  1101. 


§  2084.    Id.;  where  triable. 

e.  Comptroller. — An  application  for 
a  writ  of  mandamus  requiring  the  State 
Ck)mptroller  to  approve  an  assessment 
roll  containing  assessments  of  forest 
lands  against  the  state,  should  be  made 
within  the  third  Judicial  district  where 
the  office  of  the  Comptroller  is  located: 
People  ex  rel.  Town  of  Brighton  v.  Wil- 
liams, 145  App.  Div.  9 

f.  Trial. — On  the  trial  of  issues  of 
fact  joined  on  an  alternative  writ  of 
mandamus,  the  trial  term  may  direct  a 
verdict  as  in  other  cases,  but  is  without 
power  to  grant  a  final  order  thereon; 
the  yerdict  or  decision  "  must  be  re- 
turned to  and  the  final  order  thereupon 
must  be  made  by  the  appellate  division 


>> 


or  special  term  as  the  case  requires, 
and  these  tribunals  alone  have  power 
to  make  the  final  order:  People  ex  rel. 
Blank  v.  Supreme  Lodge,  126  App.  Div. 
86;  110  N.  T.  Supp.  148. 

g.  IVhere  tried. — In  determining 
where  an  issue  on  an  alternative  writ 
of  mandamus  should  be  tried,  when 
the  affidavit  fails  to  disclose  where  the 
"  material  facts "  arose,  legal  inferences 
cannot  be  substituted  for  facts;  as  in 
an  action  involving  the  discharge  of  a 
barge  canal  laborer,  it  cannot  be  as- 
sumed as  a  matter  of  law  that  the  re- 
moval took  place  in  Albany  county: 
People  ex  rel.  Arnold  v.  Skene,  194 
N.  Y.  186;   aff'g  128  App.  Div.  888. 


§  2086.    Costs. 

h.  Where  an  alternative  writ  of  man- 
damus has  been  issued  costs  may  be 
awarded  the  relator  as  in  an  action,  and 
the    judgment  should   conform  to   the 


order  allowing  such  costs:  People  ex 
rel.  Rodler  v.  Deutscher  Krieger  Bund, 
129  App.  Div.  80;  113  N.  T.  Supp.  367. 


§  2087.    Appeals. 


1.  Final  order. — An  appeal  from  a 
final  order,  made  upon  an  alternative 
writ  of  mandamus,  must  be  taken  as 
an  appeal  from  a  Judgment,  and  should 


not  be  placed  upon  the  non-enumerated 
calendar:  People  ex  rel.  AJaa  v.  Depart- 
ment of  Health,  138  App.  Div.  559;  123 
N.  Y.  Supp.  294. 


§§  2088,  2120] 
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§  2088.    When  relator  to  recover  damages. 


a.  Dama^^. — On  the  trial  of  an  al- 
ternatlye  writ  of  mandamus,  the  final 
order  for  a  peremptory  writ  may  award 
the  relator  such  damages  as  he  might 
have  recovered  in  an  action  against  the 


respondent  for  a  false  return,  even 
though  there  be  no  adjudication  that 
the  return  is  false:  People  ex  rel. 
Walker  ▼.  Ahearn.  139  App.  Div.  88; 
123  N.  Y.  Supp.  845. 


§  2089.    Stay  of  proceedings;  enlargement  of  time. 


b.  Mandamus. — The  provisions  of 
S  1328  have  no  application  to  a  writ  of 
mandamus:   People  ex  rel.  K.,  A.  C.  & 


Li.    C.    R.    R.    Co.   V.   Powers,    73    Misc. 
269. 


§  2090.    Fine  in  certain  cases. 

See  IS660,  663,  Judiciary  Law,  Enforcement  of  uncollected  fines  in  New  York  city. 

§  2091.    Kinds  of  writ;  how  granted. 


c.  Remedy. — ^Where  there  is  a  rem- 
edy by  appeal  or  otherwise  to  correct 
an  error  of  law  or  practice,  a  writ  of 


prohibition  does  not  lie:  People  ex  rel. 
United  Building  M.  Co.  v.  Special  Term, 
145  App.  Div.  530. 


§  2092.    When  writ  granted  at  special  term. 


d.  Summons. —  The  omission  of  the 
year,  in  the  copy  served  upon  the  de- 
fendant of  a  summons  Issued  by  a  Jus- 
tice of  the  peace,  is  not  a  jurisdictional 
defect;  and  a  writ  of  prohibition  will 
not  be  granted  to  prevent  the  enforce- 
ment of  the  Judgrment  subsequently 
entered  against  the  defendant:  Lenham 


Mercantile  Co.  v.  Herke,  55  Misc.  810; 
105  N.  T.  Supp.  472. 

e.  A  writ  of  prohibition  does  not  lie 
to  restrain  the  state  superintendent  of 
insurance  from  proceeding  with  the 
hearing  of  one  charged  with  a  viola- 
tion of  S  60  of  the  Insurance  Law: 
People  ex  rel.  Burr  v.  Kelsey,  129  App. 
Div.  399;   113  N.  Y.  Supp.  836. 


§  21 20.    Cases  where  writ  may  issue. 


f .  Assessment — ^The  remedy  of  a  per- 
son Illegally  assessed  for  personal  prop- 
erty which  plaintiff  claims  to  have  sold 
is  by  certiorari:  Hopkins  v.  Leach,  125 
App.  Div.  294;  109  N.  Y.  Supp.  713. 

g.  To  entitle  a  relator  to  certiorari 
to  review  an  assessment,  he  must  have 
made  due  application  to  the  proper  offi- 
cers to  correct  the  assessment;  the  writ 
will  be  quashed  when  It  appears  that 
the  relator  refused  to  attend  in  person, 
as  required  by  the  assessors,  asked  no 
adjournment  and  refused  through  his 
attorney  to  file  a  proper  Inventory  of 
his  personal  property:  People  ex  rel. 
Horton  v.  Ferguson,  120  App.  Div.  563; 
105  N.  Y.  Supp.  388. 

h.  Assessors. — Certiorari  does  not  He 
to  review  a  determination  of  the  as- 
sessors of  the  city  of  New  York,  made 
under  the  authority  of  chapter  582  of 
the  laws  of  1905,  where  there  has  been 
a  hearing  and  the  claimant  was  per- 
mitted to  produce  proof:  People  ex  rel. 
Hallock  V.  Hennessy,  146  App.  Div.  440. 

i.  Under  the  charter  of  the  city  of 
Buffalo  the  determination  by  the  board 
of   assessors   of   the   question    whether 


property  of  a  railroad  company  is  ben- 
efited by  the  grading  of  a  contiguous 
street  is  reviewable  by  certiorari:  N.  Y. 
C.  &  H.  R.  R.  R.  Co.  V.  City  of  Buffalo, 
67  Misc.  642;  122  N.  Y.  Supp.  1058. 

j.  Change  of  grade. — ^A  determina- 
tion by  the  change  of  grade  damage 
commissioners,  appointed  under  chap. 
537  of  1898,  as  amended  by  chap. 
567  of  1894  and  chap.  474  of  1905.  re- 
jecting a  claim  for  damages  on  the 
ground  that  they  were  without  Jnrls^ 
diction,  is  reviewable  by  certiorari: 
People  ex  rel.  Astor  ▼.  Stillings,  124 
App.  Div.  195;   108  N.  Y.  Supp.  903. 

k.  Civil  service. — ^The  remedy  by  cer- 
tiorari to  remove  a  veteran  in  the  civil 
service  extends  not  only  to  question  of 
Jurisdiction,  but  to  the  sufficiency  of 
the  charges,  the  evidence  and  the 
weight  or  preponderance  thereof,  and 
to  the  question  as  to  whether  any  rule 
of  law  affecting  his  rights  has  been 
violated  to  his  prejudice:  People  ex  rel. 
Long  V.  Whitney,  143  App.  Div.  17;  127 
N.  Y.  Supp.  554. 

I.  Enforcement  of  mles. — The  exer- 
cise by  the  board  of  port  wardens  of  the 
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aathorlty  conferred  br  i  2136  of  the 
conBolidation  act  which  gives  them 
power  to  make  rules  is  not  subject  to 
review  by  certiorari  although  the  act  of 
the  board  in  enforcing  an  unauthorised 
rule  would  be  subject  to  such  review: 
People  ex  rel.  Stillwell  v.  Gunner,  124 
App.  Div.  163;  108  N.  Y.  Supp.  726. 

a.  Ffremaa-^ertiorari  to  review  the 
dismissal  of  a  fireman  in  the  city  of 
New  York;  it  is  immaterial  that  the 
order  of  dismissal  states  that  relator 
was  found  guilty  on  both  charges  when 
he  was  only  found  guilty  on  one:  People 
ez  rel.  Dailey  v.  O'Brien,  125  App.  Div. 
202;  109  N.  Y.  Supp.  64. 

b.  Habeas  corpus. — ^A  determination 
of  the  special  term  adjudging  a  party 
guilty  of  a  wilful  disobedience  of  a  writ 
of  habeas  corpus  may  be  reviewed  by 
certiorari:  People  v.  Burr,  127  App.  Div. 
907. 

e.  Certiorari  is  a  proper  remedy  to 
review  an  order  committing  the  re- 
lator for  contempt  of  court:  People  ez 
rel.  Drake  v.  Andrews,  134  App.  Div. 
82;  118  N.  Y.  Supp.  37. 

d.  Ministerial  act. — An  act,  which  is 
purely  ministerial,  cannot  be  reviewed 
by  a  writ  of  certiorari:  People  ez  rel. 
Con.  W.  Co.  V.  Barrett,  68  Misc.  59; 
123  N.  Y.  Supp.  421. 

e.  Police  officer. — Certiorari  to  re- 
view the  dismissal  of  a  police  officer  for 
intozication;  evidence  ezamined,  and 
held,  that  the  relator  was  properly 
found  guilty:  People  ez  rel.  Qorman  v. 
Bell,  125  App.  Div.  206;  109  N.  Y.  Supp. 
90. 

f.  Certiorari  does  not  He  to  review 
a  determination  of  the  police  commis- 
sioner of  the  city  of  New  York,  revoking 
the  license  of  engineers  employed  in 
that  department  after  a  trial  of  charges 
against  them  pursuant  to  S  343  of  the 
charter,  as  it  was  an  administrative, 
not  a  judicial  act:  People  ex  rel.  Keat- 
ing V.  Bingham,  138  App.  Div.  736;  123 
N.  Y.  Supp.  506. 


g.  On  certiorari  to  review  the  action 
of  the  police  commissioner,  the  question 
presented  is  not  merely  as  to  whether 
there  is  any  competent  evidence  to  sup- 
port the  commissioner's  determination, 
but  also  as  to  whether  upon  all  the 
evidence  found  the  verdict  of  a  jury 
affirming  their  ezietence  would  foe  set 
aside:  People  ex  rel.  Gerhardt  v. 
Baker,  144  App.  Div.  450. 

h.  Supervisors.  —  Certiorari  to  re- 
view the  act  of  a  board  of  supervisors, 
disallowing  claims  for  a  balance  due 
under  a  contract  for  the  construction 
of  a  county  hospital:  People  ex  rel.  Grif- 
fiths V.  Board  of  Sup.,  143  App.  Div. 
722;    128  N.  Y.  Supp.  638. 

i.  The  act  of  apportioning  a  tax 
assessment  by  a  board  of  supervisors  is 
a  ministerial  act  and  therefore,  man- 
damus and  not  certiorari,  is  the  proper 
remedy  to  compel  a  reapportionment: 
People  ex  rel.  Village  of  Coblesklll  v. 
Supervisors,  140  App.  Div.  769;  126 
N.  Y.  Supp.  259. 

j.  Town  auditors. — After  a  board  of 
town  auditors  had  judicially  passed 
upon  the  merits  of  a  claim  and  dis- 
allowed it,  the  claimant's  only  remedy 
is  by  an  appeal,  in  some  cases  to  the 
board'  of  supervisors,  and  in  others  by 
certiorari  to  the  appellate  division  of 
the  supreme  court:  People  ex  rel.  An- 
derson V.  Snedeker,  75  Misc.  194. 

k.  When  granted. — ^Under  i  2120» 
certiorari  may  issue  either  where  the 
right  to  the  writ  is  conferred  by  the  stat- 
ute or  where  the  writ  issues  at  common 
law,  and  the  right  thereto  has  not  been 
taken  away:  People  ez  rel.  McNulty  v. 
Mazwell,  123  App.  Div.  591;  108  N.  Y. 
Supp.  49. 

1.  Certiorari  will  not  lie  ezcept 
where  the  question  to  be  reviewed  is 
clearly  of  a  judicial  character:  People 
ex  rel.  R.  &  J.  Co.  v.  Wiggins,  199  N. 
Y.  382. 


§  2121.    Cases  where  it  cannot  issue. 


m.  Ministerial. — Certiorari  does  not 
lie  to  review  a  determination  of  the 
police  commissioner  of  the  city  of  New 
York,  revoking  the  license  of  engineers 
employed  in  that  department  after  a 
trial  of  charges  against  them  pursuant 
to  §  343  of  the  charter,  as  it  was  an 
administrative,     not     a     judicial     act: 

§  2122.    The  same. 

o.  Assessors. — Certiorari  does  not 
lie  to  review  a  determination  of  the 
assessors  of  the  city  of  New  York,  made 
under  the  authority  of  chapter  5S2  of 
the  laws  of  1905,  where  there  has  been 

27 


People  ex  rel.  Keating  v.  Bingham,  138 
App.  Div.  736;   123  N.  Y.  Supp.  506. 

n.  The  determination  of  the  police 
commissioner  of  the  city  of  New  York 
to  refuse  to  license  a  theatre  is  not  a 
judicial  determination  and  cannot  be  re- 
viewed by  certiorari:  People  ex  rel. 
Bonfiglio  V.  Baker,  67  Misc.  539;  124 
N.  Y.  Supp.  751. 


a  hearing  and  the  claimant  was  per- 
mitted to  produce  proof:  People  ex  rel. 
Hallock  V.  Hennessy,  146  App.  Div. 
440. 


§§  2127,  2136] 
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§  2127.    Application  for  writ;  where  and  how  made. 


a.  Assessment. — In  certiorari  pro- 
ceedings to  review  an  assessment  on 
personal  property,  the  petitioners  must 
show  in  their  petition  that  said  property 
is  not  subject  to  assessment:  People  ex 
rel.  Cook  v.  Dunckel,  69  Misc.  361; 
125  N.  Y.  Supp.  385. 

b.  Discretion. — ^A  writ  of  certiorari 
issues  in  the  discretion  of  the  supreme 
court  and  the  court  of  appeals  cannot 
review  the  discretion  exercised  by  that 
court:  People  ex  rel.  Toms  v.  Board  of 
Supervisors,  199  N.  Y.  150. 

c.  Party  aggrieved. — ^An  application 
for  a  writ  of  certiorari  must  be  made  by 
or  on  behalf  of  a  person  aggrieved  by 
the     determination     to    be     reviewed; 


hence  where  a  common  coanctl  desig- 
nated two  newspapers,  as  representiikg 
the  two  political  parties,  the  publisher 
of  another  political  newspaper  cannot 
review  the  determination,  in  the  ab- 
sence of  proof  that  no  other  paper  in 
the  city  fairly  represents  that  party,  for 
he  is  not  a  party  aggrieved  within  |  2127: 
People  ex  rel.  Sweet  v.  Raymond,  131 
App.  Div.  160;  115  N.  Y.  Supp.  275. 

d.  Petition. — ^The  petition,  which  is 
the  compliant  of  the  relator,  "must 
show  a  proper  case  for  the  issuance  of 
the  writ:"  People  ex  rel-  L.  V-  R.  Co.  v. 
City  of  BufCalo,  57  Misc.  10;  107  N.  Y. 
Supp.  689. 


§2134.    Return;  when  and  how  made. 


e.  Assessment. — ^The  court  has  no 
I>ower  in  a  writ  of  certiorari  to  direct 
commissioners  of  estimate  and  assess- 
ment to  state  in  their  return  the 
methods  by  which  they  arrived  at  their 
conclusion:  People  ex  rel.  Astor  v.  Stil- 
lings,  68  Misc.  55;  124  N.  Y.  Supp. 
929. 

f.  Facts — ^Although  the  court  is  con- 
cluded by  statements  of  fact,  contained 
In  the  return  to  certiorari,  it  may  con- 
sider facts  alleged  in  the  petition  not 
controverted  by  the  return;  mere  opin- 
ions or  conclusions  in  the  return  do  not 
controvert  material  allegations  of  fact 
in  the  petition:  People  ex  rel.  Sherwood 
V.  Blood,  120  App.  Div.  614;  106  N.  Y. 
Supp.  20. 

g.  Tax  commissioners. — A  return  of 
the  State  Board  of  Tax  Commissioners 


must  show  correctly  and  fully  the 
method  followed  and  the  information 
which  led  to  the  fixing  of  the  amount 
the  assessment  reviewed  but  it  is  not 
required  that  the  return  shall  set  forth 
the  mental  processes  or  calculations  of 
the  board:  People  ex  rel.  N.  Y.  &  W.  R. 
Co.  V.  Woodbury,  71  Misc.  474;  128  N. 
Y.  Supp.   939. 

h.  The  return  to  a  writ  of  certiorari 
to  review  a  tax  assessment  should  put 
the  court  in  possession  of  all  material 
facts,  which  induced  the  board  of  tax 
commissioners  to  make  the  assessment, 
otherwise  a  second  return  will  be 
ordered:  People  ex  rel.  Buffalo  Gas  Co. 
V.  Board  of  Tax  Comrs.,  137  App.  Div. 
358;  121  N.  Y.  Supp.  782;  aff'd  199  N. 
Y.  162. 


§  2135.    Id.;  how  compelled;  fees  for  making. 


i.  Amendment. — The  court  cannot 
correct  or  amend  a  return  in  certiorari 
proceedings;  this  is  so  although  the 
members  of  the  board  who  made  the 
determination  sought  to  be  reviewed 
are  no  longer  in  office:  People  ex  rel. 
City  of  N.  Y.  V.  O'Toole,  146  App.  Div. 
133. 

j.  Irrelevant  matter. — ^The  court 
under  S  2136  empowering  It  to  direct  a 
"  further  return  "  to  a  writ  of  certiorari 
may  order  concededly  irrelevant  matter 
to  be  stricken  out:  People  ex  rel.  Joline  v. 
Willcox,  134  App.  Div.  563;  119  N.  Y. 
Supp.  641. 

k.  Further  return. — ^While  the  court 
In  directing  a  further  return  of  a  writ 
of  certiorari  may  direct  that  certain  ob- 


jectionable parts  of  the  prior  re. urn  be 
omitted,  it  cannot  strike  out  such  ob- 
jectionable parts,  without  ordering  a 
further  return  where  the  prior  return  is 
left  imperfect  and  meaningless:  People 
ex  rel.  Utica  Sunday  Tribune  Co.  v. 
Williams,  140  App.  Div.  58;  124  N.  Y. 
Supp.  328. 

1.  Return. — ^In  a  proceeding  to  re- 
view the  dismissal  of  a  detective  ser- 
geant a  further  return  will  be  ordered 
to  contain  a  diagram,  and  the  written 
finding  of  guilt,  and  recommendation  of 
dismissal  made  by  the  deputy  commis- 
sioner: People  ex  rel.  Parker  v.  Bing- 
ham. 57  Misc.  28;  106  N.  Y.  Supp. 
1079. 


§  2136.    Id.;  after  term  of  office  expired. 


m.  Amendment. — The  court  cannot 
correct  or  amend  a  return  in  certiorari 
proceedings;  this  is  so  although  the 
members  of  the  board  who  made  the  de- 


termination sought  to  be  reviewed  are 
no  longer  in  office:  People  ex  rel.  City 
of  N.  Y.  V.  O'Toole,  146  App.  Div.  138. 
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§  2138.    Hearing  upon  return. 

a.  Public     serrioe     oomminloii. —  A 

motioii  to  quash  or  modify  a  writ  of  cer- 
tiorari to  review  the  determination  of  an 
inferior  tribunal  may  be  made  in  the  ap- 
pellate division;  a  determination  of  the 
public  service  commission  establishing 
a  joint  fare  for  passengers  on  two  con- 


necting independent  street  railroad  cor- 
porations and  apportioning  such  fare 
between  them  is  quasi-Judicial  in  its 
nature,  and  reviewable  by  the  common- 
law  writ  of  certiorari:  People  ex  reL 
Joline  V.  Willcox,  129  App.  Div.  267; 
113  N.  Y.  Supp.  861. 


§  2140.    Questions  to  be  determined. 


b.  Civil  service. — ^The  remedy  by  cer- 
tiorari to  remove  a  veteran  in  the  civil 
service  extends  not  only  to  question  of 
Jurisdiction,  but  to  the  sufficiency  of  the 
charges,  the  evidence  and  the  weight  or 
preponderance  thereof*  and  to  the 
question  as  to  whether  any  rule  of  law 
aftecting  his  rights  has  been  violated  to 
his  prejudice:  People  ex.  rel.  Long  v. 
Whitney,  143  App.  Div.  17;  127  N.  Y. 
Supp.  554. 

c.  Removal  from  office. — ^The  action 
of  a  police  commissioner  in  removing 
a  police  officer  can  only  be  received  by 
certiorari  on  the  grounds  enumerated 
in  I  2140;  and  where  an  officer  has  been 
represented  by  counsel,  who  fails  to 
appear  at  the  trial  because  of  illness 
and  knowing  these  facts,  the  officer  fails 
to  ask  for  an  adjournment  until  the 
day  of  trial,  when  witnesses  were 
present,  and  none  testified  he  had  a 
meritorious  defense,  he  has  insufficient 
grounds  for  reinstatement:  People  ez 
rel.  O'Neil,  v.  Bingham,  132  App.  Div. 
667;   117  N.  Y.  Supp.  429. 

d.  A  writ  of  certiorari  to  review  the 
determination  of  the  Board  of  Railroad 


Commissioners  granting  a  certificate  of 
public  convenience  and  necessity  will 
not  be  quashed  solely  because  it  is  sued 
out  by  a  rival  applicant:  People  ex  rel. 
Sawyer  v.  Bd.  of  B.  R.  Comrs.,  128 
App.  Div.  814;  114  N.  Y.  Supp.  122. 

e.  Rules. — ^The  exercise  by  the  board 
of  port  wardens  of  the  authority  con- 
ferred by  I  2126  of  the  consolidation 
act  which  gives  them  power  to  make 
rules  is  not  subject  to  review  by  cer- 
tiorari although  the  act  of  the  board 
in  enforcing  an  unauthorized  rule  would 
be  subject  to  such  review:  People  ex  rel. 
Still  well  V.  Qunner,  124  App.  Div.  163; 
108  N.  Y.  Supp.  726. 

f .  Viewing  premises.  —  Commission- 
ers to  assess  damages  caused  to  abut- 
ting owners  by  a  change  of  grade  may 
view  the  premises  to  enable  them  to 
understand  and  apply  the  evidence  as 
to  the  amount  of  damages  but  they  can- 
not use  knowledge  obtained  by  personal 
inquiry  and  such  error  affects  the 
right  of  the  relator  to  his  prejudice 
within  the  meaning  of  §  2140,  subd.  3: 
People  ex  rel.  City  of  N.  Y.  v.  Stillings, 
138  App.  Div.  168;  123  N.  Y.  Supp.  349. 


§  2148.    Id.;  to  civil  cases  only. 

g.  CMminal  case. —  The  writ  of 
certiorari  to  review  a  criminal  case, 
save  a  criminal  contempt  of  court,  is 
abolished,  the  remedy  being  by  appeal; 
one  detained  by  virtue  of  a  final  Judg- 
ment of  a  competent  tribunal  of  crim- 


inal or  civil  Jurisdiction  is  not  entitled 
to  habeas  carfms  to  inquire  into  the  cause 
of  the  detention:  People  ex  rel.  Daw- 
kins  V.  Frost,  129  App.  Div.  498;  114 
N.  Y.  Supp.  209. 


§  2149.    Wlio  may  be  discliarged. 

Now  I  50,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 


§  2150.    To  what  court  application  to  be  made. 

Now  §  51,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 

§  2151.    Contents  of  petition. 

Now  §  52,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 


§  2152.    Consent  of  creditors  to  be  annexed. 

Now  {53,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 
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§  2153.    Consent  of  executor,  administrator,  receiver,  etc. 

Now  S  64,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 

§  2154.    Id.;  of  corporation,  etc. 

Now  {  66,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 

§  2155.    Id.;  of  partnership. 

Now  I  66,  Debtor  and  Creditor  Law,  chap.  17  of  1909.  and  not  changed. 

§  2156.    Effect  of  consent  where  petitioner  is  a  joint  debtor. 

Now  I  67,  Debtor  and  Creditor  Law,  chap.   17  of  1909.  and  not  changed  in 
substance. 

See  (I  230,  281,  Debtor  and  Creditor  Law,  Joint  debtors  may  compound  separatdf; 
mode  and  effect 
See  ((  232,  233,  Debtor  and  Creditor  Law,  Right  of  the  debtors  not  released. 

§  2157.    Consent  of  purchaser  of  debt,  etc. 

Now  I  58,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 

§  2158.   Consenting  creditor  must  relinquish  security. 

Now  I  69,  Debtor  and  Creditor  Law,  cliap.  17  of  1909,  and  not  changed. 

§  2159.    Penalty  if  creditor  swears  falsely. 

Now  §  60,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 

§  2160.    Affidavit  of  consenting  creditor. 

Now  §  61,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed  is 
substance. 

See  I  68,  Debtor  and  Creditor  Law,  Consent  of  purchaser  of  debt 

§  2161.    When  non-resident  creditor  to  annex  account,  etc. 

Now  i  62,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 

§  21 62.    Petitioner's  schedule. 

Now  I  63,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 
See  I  102,  Debtor  and  Creditor  Law,  Petitioner's  schedule. 

§  2163.    His  affidavit. 

Now  {64,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 
Bee  I  76,  Debtor  and  Creditor  Law,  Contents  of  assignment  and  to  whom  nutda. 

§  21 64.    Order  to  show  cause. 

Now  (  66,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 

§  2165.    How  order  published  and  served. 

Now  {  66,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 
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§  2166.    Hearing. 

Now  I  67,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 

§  21 67.    Putting  cause  on  calendar. 

Now  §  68,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed  in 
substance. 

§  2168.    Opposing  creditor  to  file  specifications,  and  may  demand 
jury  trial. 

Now  I  69,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 

§  2169.    Id.;  to  file  proofs,  if  not  named  in  schedule. 

Now  (70,  Debtor  and  Creditor  Law,  chap.   17  of  1909,  and  not  changed  in 
substance. 

§  2170.    Proceedings  if  jurors  do  not  agree. 

Now  {  71,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 

§  2171.    When  insolvent  required  to  produce  his  non-resident  wife. 

Now  I  72,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 

§  21 72.    Examination  of  insolvent. 

Now  §  73,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 

§  2173.    When  insolvent  cannot  be  discharged. 

Now  §  74,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 

§  2174.    When  assignment  to  be  directed. 

Now  i  75,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 

§  2175.    Assignment;  contents,  and  to  whom  made. 

Now  I  76,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 

§  2176.    Id.;  trustees,  how  designated. 

Now  I  77,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 

§  2177.    Effect  of  assignment. 

Now  i  78,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 

§  2178.    When  discharge  to  be  granted. 

Now  I  79,  Debtor  aad  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 

§  2179.    Proceedings  where  trustee  refuses  to  give  certificate,  etc. 

Now  I  80,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 
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§  2180.   The  same. 

Now  f  81,  Debtor  and  Creditor  Law,  chap.  17  ol  1909,  and  not  changed. 

§2181.    Discharge,  etc.,  to  be  recorded. 

Now  I  82,  Debtor  and  Creditor  Law,  cbap.  17  of  1909,  and  not  changed. 

§  2182.    Effect  of  discharge. 

Now  S  83,  Debtor  and  Creditor  Law,  chap.   17  of  1909,  and  not  changed  in 
substance. 

§  2183.    id.;  exception  as  to  foreign  contracts  or  creditors. 

Now  §  84,  Debtor  and  Creditor  Liaw,  chap.  17  of  1909,  and  not  changed. 

§  2184.    Id.;  as  to  debts,  etc.,  to  tlie  United  States  and  the  state. 

Now  i  85,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed  In 
snbstance. 

§  2185.    Insolvent  to  be  released  from  imprisonment. 

Now  i  86,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 

§  2186.    Discharge,  when  void. 

Now  I  87,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 

§  2187.    Invalidity  may  be  proved  on  motion  to  vacate  order  of 
arrest,  etc. 

Now  §  88,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 

§  2188.   Who  may  be  exempted,  and  by  what  court. 

Now  I  100,  Debtor  and  Creditor  I  aw,  chap.  17  of  1909,  and  not  changed. 
See  I  120,  Debtor  and  Creditor  Law,  Who  may  be  discharged. 
See  i  357,  Prison  Law,  Jail  liberties. 

» 

§  2189.   Contents  of  petition. 

Now  i  101,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 
See  I  52,  Debtor  and  Creditor  Law,  Contents  of  petition. 

§  2190.    Petitioner's  schedule. 

Now  S  102,  Debtor  and  Creditor  Law,  chap.  17  of  19H)9,  and  not  changed  In 
substance. 

§  2191.    His  affidavit. 

Now  9  103,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 

§  2192.    Order  to  show  cause. 

Now  S  104,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed  in 
substance. 
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§  2193.    Hearing,  etc. 


Now  I  105,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed  in 
substance. 

§  2194.    Order  directing  assignment;  assignment  pursuant  thereto. 

Now  I  106,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed  in 
substance. 

§  2195.    When  discharge  to  be  granted;  effect  thereof. 

Now  I  107,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed  in 
substance. 
See  §  78,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  Effect  of  assignment 

§  2196.    Discharge  to  be  recorded,  etc. 

Now  S  108,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed  in 
substance. 

§  2197.    Petitioner  to  be  released  from  imprisonment. 

Now  S  109,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 

§  2198.    Debts  not  affected,  etc. 

Now  I  110,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 

§  2199.    Discharge,  when  void. 

Now  S  111,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed  in 
substance. 

See  I  85,  Debtor  and  Creditor  Law,  Effect  of  discharge  as  to  debts,  etc.,  to  the 
United  States  as  the  state. 

See  S  87,  Debtor  and  Creditor  Law,  Discharge,  when  void. 

§  2200.    Who  may  be  discharged. 

Now  §  120,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 
See  I  357,  Prison  Law,  Jail  liberties. 

§  2201 .    To  what  court  application  to  be  made. 

Now  I  121,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 

§  2202.    When  petition  may  be  presented. 

Now  I  122,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 

§  2203.    Contents  of  petition;  schedule. 

Now  I  123,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 

§2204.    Affidavit  of  petitioner. 

Now  §  124,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 
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§  2205.    Notice  to  creditors. 

Now  i  125,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 

§  2206.    Id.;  wlien  service  cannot  be  made. 

Now  I  126,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed  is 
•nbetance. 

§  2207.    Id.;  wlien  state  a  creditor. 

Now  i  127,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 

§  2208.    Proceedings  on  presentation  of  petition. 

Now  {128,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 

§  2209.    Adjournment. 

Now  i  129,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 

§  2210.    Proceedings  on  adjourned  day. 

Now  i  180,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 

§  221 1 .   Assignment;  effect  thereof. 

Now  I  181,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 
See  I  78,  Debtor  and  Creditor  Law,  Effect  of  aflsignment  by  debtor. 

§  2212.    Discharge;  when  to  be  granted. 

Now  I  132,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 

See  I  120,  Debtor  and  Creditor  Law,  Who  may  be  discharged  from  imprlaonment 

§  2213.    Petitioner's  property  still  liable. 

Now  i  133,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 

§  2214*   When  creditor  may  issue  new  execution  against  person. 

Now  i  134,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 

S  2215.    Powers  and  duties  of  trustee. 

Now  (  136,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed. 

§  2216.    Creditor  may  notify  debtor  to  apply  for  discharge. 

Now  §  136,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed  in 
substance. 

§  2217.    Effect  of  failure  so  to  apply. 

Now  I  137,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed  in 
substance. 
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§  2218.    Debtors  to  United  States,  eto.,  not  to  be  discharged. 

Now  i  138,  Debtor  and  Creditor  Law,  chap.  17  of  1909,  and  not  changed  in 
substance. 

See  i  86,  Debtor  and  Creditor  Law,  Effect  of  discharge  as  to  debts  dne  the  United 
States  and  the  State. 

§  2219.    When  and  to  what  court  application  to  be  made. 

Now  §  390,  Prison  Law,  chap.  47  of  1909,  and  not  changed. 

§  2220.    Who  may  apply. 

Now  §  391,  Prison  Law,  chap.  47  of  1909,  and  not  changcid. 

§  2221.    Creditor  must  relinquish  security. 

Now  i  392,  Prison  Law,  chap.  47  of  1909;  "  fifty-nine  of  the  debtor  and  creditor 
law  "  in  place  of  "  2158  of  this  act' 
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:.   Contents  of  petition. 


Now  I  393,  Prison  Law,  chap.  47  of  1909;  "sixty-two  of  the  debtor  and  creditor 
law  "  in  place  of  "  2161  of  this  act' 


ft 


§  2223.   Copy  of  sentence  and  affidavit  to  be  presented. 

Now  §  394,  Prison  Law,  chap.  47  of  1909,  and  not  changed. 

§  2224.    Proceedings  upon  presentation  of  the  papers. 

Now  I  395,  Prison  Law,  chap.  47  of  1909,  and  not  changed. 


a.  Possession. — ^A  landlord,  who  has 
entered  and  taken  peaceable  possession 
of  leased  premises,  on  the  breach  of  a  oo- 
Tsnant,  may  answer  in  a  snnimary  pro- 


ceedings by  the  former  tenant  to  oust  a 
sub-tenant,  his  possession  being  that  of 
the  sub-tenant:  Cohen  y.  Carpenter,  128 
App.  DlY.  862;  113  N.  Y.  Supp.  168. 


§  2225.    Id.;  on  return  of  order  to  show  cause. 

Now  I  396,  Prison  Law,  chap.  47  of  1909,  and  not  changed. 

§  2226.    Effect  of  order  appointing  trustee. 

Now  §  397,  Prison  Law,  chap.  47  of  1909,  and  not  changed. 

See  §  78,  Debtor  and  Creditor  Law,  Effect  of  assignment  by  debtor. 

§  2227.    Removal  of  trustee;  appointment  of  new  trustee. 

Now  I  398,  Prison  Law,  chap.  47  of  1909,  and  not  changed. 

§  2228.    Prisoner's  property;  how  applied. 

Now  S  399,  Prison  Law,  chap.  47  of  1909,  and  not  changed. 

§  2229.    Id.;  to  be  delivered  to  him  on  his  discharge. 

Now  I  400,  Prison  Law,  chap.  47  of  1909,  and  not  changed. 

§  2230.    Application  of  this  article  to  persons  heretofore 

Now  I  401,  Prison  Law,  chap.  47  of  1909,  and  not  changed. 


§  2231] 
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§  2231 .    When  tenant  may  be  removed. 


a.  Agent. — ^A  tenant  under  a  lease 
made  by  the  husband  of  the  owner  of 
the  property  In  her  presence  and  with 
her  consent  cannot  be  summarily  dis- 
possessed without  cause,  as  the  lease  is 
binding  on  the  wife:  Shrimer  v.  Ronk, 
139  App.  Div.  137;  123  N.  Y.  Supp. 
479. 

b.  Defense. — In  a  summary  proceed- 
ing, to  recover  possession  of  demised 
premises  for  non-payment  of  rent,  by  a 
landlord  against  his  Immediate  tenant 
who  has  assigned  her  lease  to  a  third 
party  who  has  sublet  the  premises,  the 
assignee  of  the  immediate  tenant  may 
intervene  and,  upon  her  doing  so  and 
paying  into  court  the  amount  of  the 
rent  and  costs  to  which  the  landlord  is 
entitled,  the  proceeding  should  be  dis- 
missed; in  such  a  proceeding  the  land- 
lord may  not  raise  the  question  that 
the  assignment  by  the  original  tenant, 
without  his  consent,  was  in  contraven- 
tion  of  the  provisions  of  her  lease: 
Levy  V.  Winkler,  59  Misc.  482;  110  N. 
Y.  Supp.  997. 

c.  Dispossession  of  tenant. — Under 
subdivision  2  of  fi  2231  a  landlord  is 
entitled  to  a  final  order  and  warrant  of 
dispossession  of  a  tenant  in  summary 
proceedings,  if,  in  fact  there  is  any  rent 
due  and  the  tenant  refuses  to  pay.  A 
demand  made  by  the  attorney  and  agent 
of  the  landlord  is  good:  Moore  v.  Cough- 
lin,  127  App.  Div.  810;  111  N.  Y.  Supp. 
856. 

d.  Holding  over. — A  petition  In 
summary  proceedings  to  remove  a  tenant 
and  sub-tenants  need  not  allege  that  the 
sub-tenants  held  over  "  without  the  per- 
mission of  the  landlord; "  that  fact  need 
be  alleged  only  in  respect  to  the  tenant; 
a  petition  which  sets  out  a  lease  with  a 
tenant  and  alleges  that  the  premises  are 
in  occupation  of  said  tenant  and  certain 
specified  under-tenants,  is  not  defective 
in  failing  to  show  under  whom  the  under- 
tenants hold:  Mando  v.  Kitchell,  132 
App.  Div.  390;  116  N.  Y.  Supp.  691-. 

e.  Where  a  landlord  has  collected 
rent  for  October  he  cannot  maintain 
summary  proceedings  to  remove  the  ten- 
ant because  of  his  failure  to  pay  rent  for 
September;  a  tenant  may  be  removed  for 
non-payment  of  rent  due  under  a  lease 
only  when  he  holds  over  "  without  the 
permission  of  the  landlord: "  Tolk  v. 
Cohen,  62  Misc.  230;  114  N.  Y.  Supp. 
771. 

f.  A  landlord  may  maintain  summary 
proceedings  to  dispossess  a  tenant  who 
has  held  over  at  the  expiration  of  his 
term,  although  he  has  leased  the  prem- 
ises to  another  tenant  for  a  term  to 
begin  at  the  expiration  of  the  former 
tenancy:  Eells  v.  Morse,  142  App.  Div. 
592;   127  N.  Y.  Supp.  438. 


g.  Indians. — ^As  the  Tuscarora  In- 
dians residing  on  the  reservation  in  the 
county  of  Niagara  have  no  peacemakers' 
court  or  other  judicial  tribunal  of  their 
own  in  which  the  right  to  the  possessioa 
of  real  property  may  be  enforced,  the 
courts  of  this  state  have  Jurisdiction  by 
virtue  of  §  5  of  the  Indian  Law:  Peten 
V.  Tallchief,  121  App.  Div.  309;  106 
N.  Y.  Supp.  64. 

h.  Landlord. — The  existence  of  the 
conventional  relation  of  landlord  and 
tenant  is  a  condition  precedent  to  the 
institution  of  summary  proceedings;  and 
where  a  mortgagee  purchased  premises 
on  a  foreclosure  sale  under  his  mortgage, 
he  cannot  institute  summary  proceedings 
against  a  tenant,  holding  under  a  lease 
executed  prior  to  the  filing  of  the  U9 
pendens  in  the  foreclosure  action,  and 
subsequent  to  the  mortgage;  the  tenant 
should  have  been  made  a  party  to  the 
foreclosure  action:  Onunonwealth  Mort 
Co.  V.  DeWaltoff,  62  Misc.  639;  115  N.  Y. 
Supp.  1090. 

i.  In  summary  proceedings  the  con- 
ventional relation  of  landlord  and  tenant 
must  be  established;  where  a  contract  of 
hiring  entitles  the  servant  to  occupy  cer- 
tain rooms  in  the  rear  of  a  shop  as  part 
of  the  consideration  for  the  services  ren- 
dered,  the  relation  of  landlord  and  tenant 
does  not  exist,  and  when  the  master  law- 
fully terminates  the  contract  the  servant's 
right  of  occupancy  ends,  and  the  master 
may  eject  him  with  such  force  as  is  nec- 
essary: Weisberg  v.  Ck)hen,  129  App.  Div. 
496;  114  N.  Y.  Supp.  138. 

j.  Life  tenant. — Summary  proceed- 
ings to  recover  the  possession  of  real 
property  for  non-payment  of  rent  can- 
not be  maintained  under  a  lease  for  the 
term  of  the  natural  life  of  the  tenant: 
Matter  of  Bigelow,  67  Misc.  545;  123 
N.  Y.  Supp.   379. 

k.  Master  and  servant. —  An  agree- 
ment whereby  one  undertakes  to  have 
another's  farm  managed  and  worked  in 
a  good  and  workmanlike  manner,  and  if 
he  dies,  the  agreement  is  to  be  carried 
out  by  his  personal  representatives,  but 
he  does  not  agree  to  give  his  personal 
services,  and  nothing  prevents  his  em- 
ploying another  to  do  the  work,  the  re- 
lation of  master  and  servant  is  not  cre- 
ated so  that  summary  proceedings  may 
be  brought  under  subdivision  of  §  2231: 
Matter  of  Ballon,  62  Misc.  613;  116 
N.  Y.  Supp.  1118. 

1.  Rents. — The  remedy  provided  by 
S  2231  is  intended  to  place  a  landlord 
in  a  position  to  compel  payment  of  rent 
or  be  restored  to  the  possession  of  the 
leased  premises,  and,  where  a  tenant 
proceeded  against  for  non-payment  pays 
the  amount  of  rent  into  court,  the  money 
becomes  the  landlord's  and  the  proceed- 
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ing  must  be  dismissed:  Br  kins  v.  Tucker, 
62  Misc.  495;  116  N.  Y.  Supp.  256. 

a.  Repairs — ^The  failure  of  the  tenant 
to  pay  the  cost  of  repairs  to  the  de- 
mised premises,  which,  by  the  terms  of 
the  lease,  it  was  provided  should  "  be 
added  to  the  rent  then  due "  or  de- 
ducted from  any  balance  in  the  land- 
lord's hands,  is  not  a  sufficient  ground 
for  summary  proceedings  to  recover  the 
possession    of    the    demised    premises: 


Simonelli  v.   Di  Ericco,   59   Misc.   485; 
110  N.  Y.  Supp.  lt)44. 

b.  Tax — Where  water  consumed  was 
measured  by  a  meter  and  the  charge  was 
determined  by  the  quantity  used,  the 
water  rate  is  not  a  "  tax "  within  the 
meaning  of  S  2231,  subd.  3,  and  hence 
the  tenant's  failure  to  pay  for  water  does 
not  entitle  the  landlord  to  maintain 
summary  proceedings:  Kleinstein  v. 
Gonsky,  134  App.  Dlv.  266;  118  N.  Y. 
Supp.  949. 


§  2232.    Person  holding  over  land  sold,  etc.,  may  be  removed. 


c.  Evidence. — In  summary  proceed- 
ings to  remove  squatters  from  lands,  it 
is  error  to  refuse  to  allow  the  petitioner 
claiming  a  title  derived  from  the  state 
to  introduce  in  evidence  a  document 
claimed  to  be  letters  patent  in  the  ab- 
sence of  any  claim  or  proof  by  the  re- 
spondent of  a  defect  In  the  title:  White 
Lancraft.   148   App.  Div.   692. 

d.  Permission. — ^The  provisions  of 
snbd.  4  of  §  2232,  authorizing  summary 
proceedings  to  recover  the  possession  of 
lands  after  revocation  of  permission  and 
notice  to  the  person  to  be  removed,  have 
reference  to  permission  given  to  a  person 
to  occupy  the  premises  after  such  person 
has  intruded  into  or  squatted  upon  the 
same  and  do  not  authorize  such  proceed- 
ings where  the  original  entry  was  by  the 


owner's  permission:  Matter  of  Stockwell 
V.  Washburn,  59  Misc.  543;  111  N.  Y. 
Supp.  413. 

e.  Tenant. — ^A  tenant  who  was  not 
made  a  party  to  an  action  to  foreclose 
a  mortgage,  and  who  has  not  attorned  to 
the  receiver  of  rents  and  profits  appointed 
in  the  suit,  cannot  be  dispossessed  in 
summary  proceedings  instituted  by  the 
receiver:  McDonald  v.  Cohen,  65  Misc. 
489;   120  N.  Y.  Supp.  94. 

f.  Widow. — A  widow  is  entitled  to 
remain  in  the  chief  house  of  her  husband 
for  forty  days  after  his  death,  and  at  the 
expiration  of  that  period  is  not  a  squatter 
or  intruder  and  cannot  be  removed  by 
summary  proceedings:  Lincoln  Trust  Co. 
V.  Hutchinson,  65  Misc.  590;  120  N.  Y. 
Supp.  811. 


§  2235.    Petition  by  person  entitled  to  possession. 


g.  Allegations. — An  allegation  in  a 
petition  that  the  petitioner  is  the  agent 
of  the  plaintiff  who  was  the  landlord  and 
as  such  agent  entered  into  an  agreement 
with  the  tenant,  and  by  the  terms  thereof 
the  tenant  hired  from  the  landlord  the 
premises  in  question,  is  a  sufficient  state- 
ment to  comply  with  9  2235:  Cappell  v. 
London,  61  Misc.  652;  114  N.  Y.  Supp. 
97. 

h.  Compliance. — A  petition  in  sum- 
mary proceedings  for  non-payment  of 
rent  which  alleges  that  the  petitioner 
made  an  agreement  with  the  agent 
whereby  he  let  and  the  tenant  hired  the 
premises  and  promised  to  pay  specific 
rental  is  a  sufficient  compliance  with 
S  2235:  Slater  v.  Waterson  &  Law  Amuse- 
ment Co.,  68  Misc.  215;  109  N.  Y.  Supp. 
950. 

L  Evidence. — §  2235  does  not  re- 
quire that  the  petitioner  should  plead 
the  evidence  upon  which  his  right  or 
title  depends:  Reich  v.  Cochran,  201 
N.  Y.  450;  1  Brad.  P.  and  P.  Rep.  209. 

J.  Holding  over. — A  landlord  may 
maintain  a  summary  proceedings  to  dis- 
possess a  tenant  who  has  held  over  at 
the  expiration  of  his  term,  although  he 
has  leased  the  premises  to  another  ten- 
ant for  a  term  to  begin  at  the  expira- 


tion of  the  former  tenancy:  Eells  v. 
Morse,  142  App.  Dlv.  592;  127  N.  Y. 
Supp.  438;  aff'd  67  Misc.  125. 

k.  Jurisdiction. — An  allegation  in  a 
petition  in  summary  proceedings  to  re- 
cover the  possession  of  real  property,  that 
the  petitioner  is  the  sole  surviving  execu- 
tor and  trustee  and  landlord  of  the  prem- 
ises described,  is  not  a  statement  of  his 
interest  in  the  premises,  nor  sufficient  to 
confer  jurisdiction  upon  the  court  to  en- 
tertain the  proceeding:  Underbill  v. 
Cohen,  61  Misc.  627;  114  N.  Y.  Supp. 
115. 

1.  Where  in  summary  proceedings  to 
remove  a  tenant  and  under-tenant  hold- 
ing over  after  the  expiration  of  the 
term,  the  landlord's  petition  states  no 
fact  upon  which  his  right  to  possession 
could  be  based,  the  court  acquires  no 
Jurisdiction:  Eldaen  Realty  &  Const. 
Co.  v.  Bensamon,  56  Misc.  463;  107  N. 
Y.  Supp.  128. 

m.  A  petition  in  summary  proceed- 
ings which  alleges  the  interest  of  the 
petitioner  is  that  of  "  landlord  "  and  that 
he  "  leased/'  fails  to  meet  the  require- 
ments of  §  2235  and  is  insufficient  to  give 
a  justice's  court  jurisdiction;  although  the 
return  of  the  constable  who  served  the 
process  as  permitted  by  §  2240,  subd.  3, 
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shows  that  he  affixed  it  to  the  property, 
yet  it  is  insufficient  to  give  the  justice 
jurisdiction  as  it  fails  to  show  that  ser- 
yice  could  not  be  made  personally  as  pre- 
scribed in  subds.  1  and  2  of  said  section: 
Matthews  v.  Carman,  122  App.  Div.  682; 
107  N.  Y.  Supp.  694. 

a.  Parties. — Where,  at  the  opening 
of  a  trial  of  summary  proceedings,  pe- 
titioner's counsel  states  that  there  are 
three  equal  owners,  including  the  peti- 
tioner, and  asks  that  the  other  two  be 
allowed  to  plead  with  the  plaintiff,  but 
defendant  objects,  they  cannot  plead;  but 
where  defendants  failed  to  raise  the  ques- 
tion of  misjoinder  of  parties  plaintiff  by 
pleading  or  answer,  it  is  deemed  waived: 
Lyon  y.  Sheldon,  63  Misc.  20;  117  N.  T. 
Supp.  318. 

b.  Under-tenants  are  proper  but  not 
necessary  parties  to  summary  proceed- 
ings to  recover  the  possession  of  demised 
premises  and  advantage  cannot  be  taken 
by  the  tenant  of  the  landlord's  failure  to 
join  the  under-tenants  as  parties:  Atter- 
bury  V.  Bdwa,  61  Misc.  234;  113  N.  T. 
Supp.  614. 

c.  Partitioii. — The  purchaser  at  a 
partition  sale  is  entitled  to  bring  sum- 
mary proceedings  against  a  tenant  of 
the  premises  under  a  lease  from  the 
parties  to  the  partition  action:   R.  S.  S. 


Co.,  Ltd.,  V.  Apfel,   69  Misc.  318;   125 
N.  Y.  Supp.  484. 

d.  Sub-tenants. — A  petition  in  sam- 
mary  proceedings  to  remove  a  tenant 
and  sub-tenants  need  not  allege  that  the 
sub-tenants  held  over  "without  the  per- 
mission of  the  landlord;"  that  fact  need 
be  alleged  only  in  respect  to  the  tenant; 
a  petition  which  sets  out  a  lease  with  a 
tenant  and  alleges  that  the  premises  are 
in  occupation  of  said  tenant  and  certain 
specified  undertenants,  is  not  defecttva 
in  failing  to  show  under  whom  the  under- 
tenants hold:  Mando  v.  Kitchell,  132 
App.  Div.  390;  116  N.  Y.  Supp.  691. 

6.  Tenant. — Under  S  2236  a  land- 
lord may  maintain  summary  proceedings 
to  remove  a  tenant  holding  over  after 
the  expiration  of  the  term,  although  a 
new  lease  of  the  premises  is  to  begin 
upon  the  expiration  of  the  term  of  the 
tenant  in  possession:  Cullinan  v.  Gold- 
stein, 61  Misc.  82;  113  N.  Y.  Supp.  21. 

f.  A  petition  in  summary  proceed- 
ings to  recover  possession  of  real  estate, 
must  affirmatively  allege  the  existence  of 
every  jurisdictional  fact,  and  nothing  can 
be  taken  by  implication;  a  petition  de- 
scribing a  building  by  street,  number 
and  location,  but  silent  as  to  the  char- 
acter of  the  building  or  its  use,  is  in- 
sufficient: Minsky  v.  Weller,  63  Misc.  244; 
116  N.  Y.  Supp.  628. 


§  2236.    Notice  to  be  given  in  certain  cases. 


g.  Default. — ^Where  a  lease  contains 
a  provision,  that  if  default  should  be 
made  in  any  of  the  covenants  at  the 
election  of  the  party  of  the  first  part, 
the  lease  and  the  estate  thereby  granted 
should    cease,    determine    and    be    en- 


tirely void,  the  landlord  cannot  without 
notice  exercise  the  option  of  re-enter- 
ing by  instituting  summary  proceedings 
for  the  removal  of  the  tenant:  Janes  v. 
Paddell,   67  Misc.  420. 


§  2238.    Precept. 


h.  Gompensation. —  Upon  the  settle- 
ment of  the  account  of  a  committee  of 
the  personal  property  of  an  incompetent 
person  after  his  death,  the  court  cannot 
allow  to  the  late  committee,  his  widow, 
compensation  for   her   personal   care   of 


him  during  the  last  three  years  of  his 
life,  while  suffering  from  paresis  and  un- 
able to  take  care  of  himself,  as  extra 
compensation  as  the  committee  of  his 
property:  Matter  of  Goff,  62  Misc.  510; 
116  N.  Y.  Supp.  650. 


§  2240.    Id.;  how  served. 

i.  Jurisdiction. — A  petition  in  sum- 
mary proceedings  which  alleges  the  inter- 
est of  the  petitioner  is  that  of  "landlord," 
and  that  he  "  leased,"  fails  to  meet  the 
requirements  of  §  2235  and  is  insufficient 
to  give  a  justice's  court  jurisdiction;  al- 
though the  return  of  the  constable  who 
served  the  process  as.  permitted  by  9  2240, 


subd.  3,  shows  that  he  affixed  it  to  the 
property,  yet  it  is  insufficient  to  give  the 
justice  jurisdiction  as  it  fails  to  show  that 
service  could  not  be  made  personally  as 
prescribed  in  subds.  1  and  2  of  said  sec- 
tion: Matthews  v.  Carman,  122  App.  Div. 
582;  107  N.  Y.  Supp.  694. 


§  2244.    Answer. 

j.  Counterclaim. — In    summary    pro- 
ceedings brought  by  a  landlord  to  dis- 


possess a  tenant,  the  latter  may  counter- 
claim damages  caused  by  the  landlord's 
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breach  of  covenant,  but  only  to  the  ex- 
tent of  the  landlord's  claim  for  rent: 
Hett  V.  Lang,  139  App.  Dlv.  743;  124 
N.  y.  Supp.  573, 

a.  Defendants — ^The  municipal  court 
of  the  city  of  New  York  in  sum- 
mary proceedings  for  the  non-payment 
of  rent  is  without  power,  even  upon  no- 
tice, to  make  an  order  substituting  as  a 
party  defendant  the  assignee  as  collateral 
security  of  the  rents,  who  is  not  and 
never  has  been  in  possession  of  the  leased 
premises,  aa  such  assignee  is  not  one  of 
the  parties  to  whom  the  right  is  accorded 
under  9  2244  of  interposing  an  answer 
In  the  proceeding:  Erkins  y.  Tucker,  62 
Misc.  495;  115  N.  T.  Supp.  256. 

b.  Estoppel. — The  provisions  of  S  2224 
allowing  a  tenant  to  set  up  new  matter 
constituting  a  defense  or  counterclaim  in 
summary  proceedings,  are  permissive,  not 
mandatory,  and  when  a  tenant's  claim 
against  a  landlord  based  on  fraud  is  not 
set  up  as  a  counterclaim  in  such  proceed- 
ing, the  final  order  therein  does  not  estop 
tiie  tenant  on  that  issue:  Meyerhoffer  v. 
Baker,  121  App.  Dlv.  797;  106  N.  T.  Supp. 
718. 

§  2247.    Trial. 

U  Adjournment. — In  summary  pro- 
ceedings against  a  tenant  alleged  to  be 
holding  over,  the  request  of  the  tenant  for 
an  adjournment  for  one  day  to  prepare  for 
trial,  made  at  the  time  of  Joining  issue, 
should  be  granted;  where  the  request  was 
denied,  and  default  was  taken,  such  de- 
fault should  be  opened:  Trunk  v.  Howard 
Laundry  Co.,  56  Misc.  440;  107  N.  T.  Supp. 
€6. 

g.  Defense. — In  a  summary  proceed- 
ing, to  recover  possession  of  demised 
premises  for  non-payment  of  rent,  by  a 
landlord    against   his    immediate   tenant 

§  2248.    Adjournment. 

h.  Adjournment  in  the  municipal 
court  of  the  city  of  New  York  the  pro- 
Tisions  of  §  2248,  read  in  connection  with 
the  Municipal  Court  Act,  give  a  tenant 

§  2249.    Final  order  upon  trial. 

i.  Appeal. — There  is  no  Judgment, 
technically  speaking,  in  summary  pro- 
ceedings, and  an  appeal  should  be  from 
the  final  order:  Steuerwald  v.  Jackson, 
123  App.  Div.  569;  108  N.  Y.  Supp.  41. 

j.  Final  order. —  A  final  order  in 
summary  proceedings  to  recover  the  pos- 
session of  real  property  is  an  adjudica- 
tion that  the  relation  of  landlord  and 
tenant  existed  between  the  parties  and 
that  rent  was  due  from  the  tenant,  but 
It  is  not  an  adjudication  as  to  the  amount 
so  due  and  owing:  Gross  v.  Salzman,  61 
Misc.  630;  114  N.  Y.  Supp.  411. 


c.  Municipal  court. — If  §  2244  gov- 
erning the  answer  in  summary  proceed- 
ings were  construed  to  give  the  muni- 
cipal court  of  the  city  of  New  York 
power  to  determine  questions  of  fact 
and  law  upon  which  the  right  to  spec- 
ific performance  depends,  such  section 
would  be  unconstitutional  under  article 
6,  §  18,  -State  Constitution:  Simon  v. 
Schmitt,  137  App.  Div.  625;  122  N.  Y. 
Supp.   421. 

d.  Set-off. — In  summary  proceedings 
to  recover  demised  premises  for  non-pay- 
ment of  rent,  damages,  arising  from  the 
failure  of  the  landlord  to  furnish  heat, 
may  be  set  off  and  may  be  pleaded  by  the 
tenant  as  a  defense:  Shotland  v.  Mulligan, 
60  Misc.  68;  111  N.  Y.  Supp.  642. 

e.  Tender. — In  a  proceeding  to  re- 
cover the  possession  of  real  property 
for  nonpayment  of  rent,  it  is  not  enough 
that  the  tenant  should  allege  his  readi- 
ness and  willingness  to  pay  any  rent 
that  may  be  due;  if  any  rent  is  due,  the 
tenant  must  tender  it:  Wurz  v.  Watts, 
73  Misc.  262. 


who  has  assigned  her  lease  to  a  third 
party  who  has  sublet  the  premises,  the  as- 
signee of  the  immediate  tenant  may  in- 
tervene and,  upon  her  doing  so  and  pay- 
ing into  court  the  amount  of  the  rent  and 
costs  to  which  the  landlord  is  entitled,  the 
proceeding  should  be  dismissed;  in  such  a 
proceeding  the  landlord  may  not  raise  the 
question  that  the  assignment  by  the  or- 
iginal tenant,  without  his  consent,  was  in 
contravention  of  the  provisions  of  her 
lease:  Levy  v.  Winkler,  59  Misc.  482: 
110  N.  Y.  Supp.  997. 


the  right  to  an  adjournment  where  legal 
grounds  exist:  Mahar  v.  Edwards,  59 
Misc.  488;  110  N.  Y.  Supp.  1083. 


k.  The  dispossession  of  a  tenant  by 
summary  proceedings  terminates  the 
lease  except  as  to  covenants  which  are 
so  drawn  that  they  survive  the  eviction: 
Wolf  V.  Rudinsky,  135  App,  Div.  172; 
119  N.  Y.  Supp.  1007. 

I.  Money  judgment.  —  Where  the 
landlord  does  not  ask  a  Judgment  for 
rent  due  but  merely  seeks  to  dispossess 
the  tenant  for  a  failure  to  pay,  it  is 
error  to  render  a  money  Judgment  in 
his  favor:  Hett  v.  Lange,  139  App.  Div. 
743;    124   N.  Y.  Supp.  373. 


§§  2253,  2268] 
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IS  2253.    When  warrant  cancels  lease;  exception. 


a«  Assignment* — ^A  lease  is  termi- 
nated by  the  issuance  of  a  warrant  in 
summary  proceedings  to  dispossess  for 
non-payment  of  rent  although  prior 
thereto  the  lease,  in  yiolation  of  covenant 
and  without  the  landlord's  consent,  has 
been  assigned;  and,  where  the  assignee 
has  not  occupied  the  premises,  all  his 
rights  are  at  an  end:  Mahoney  y.  Hoff- 
man, 68  Misc.  217;  109  N.  T.  Supp.  13. 

b.  Re-entry. — A  landlord  may  main- 
tain an  action  upon  the  tenant's  covenant 
in  a  lease  to  pay  deficiency  in  rent  ac- 
cruing after  a  re-entry  by  summary  pro- 
ceedings: Slater  v.  Bonflglio,  56  Misc.  385; 
106  N.  Y.  Supp.  861. 

c.  Rent. — Rent  payable  in  adyance 
on  a  certain  day  is  not  due  until  the 
last  minute  of  that  day,  and  a  precept 
served  before  the  expiration  of  that  day 
does  not  entitle  the  landlord  to  recover 
rent  under  §  2253  on  the  ground  that  it 
was  due  when  the  precept  was  issued: 
McDonald  v.  Ruggiero,  136  App.  Div. 
699. 


d.  While  the  issuance  of  a  warrant 
for  the  k^moval  of  a  tenant  by  summary 
proceedings  terminates  the  relation  of 
landlord  and  tenant,  the  former,  by  Tir- 
tue  of  the  exception  contained  in  S  2263, 
is  entitled  to  recover  rent  payable  in 
advance  if  it  became  due  prior  to  the 
time  the  precept  issued:  Berg  v.  Kaiser, 
137  App.  Div.  1;   122  N.  Y.  Supp.  85. 

e.  A  tenant  dispossessed  by  sum- 
mary proceedings  is  liable  for  rent  doe 
at  the  time  the  precept  is  issued  and  not 
at  the  time  of  issuing  the  warrant: 
Rainier  Co.  v.  Smith,  65  Misc.  560;  120 
N.  Y.  Supp.  993. 

f.  Voluntary  removal. — ^The  volnn- 
tary  removal  by  a  tenant  from  demised 
premises  in  obedience  to  a  final  order 
in  summary  proceedings  terminates  the 
relation  of  landlord  and  tenant  exist- 
ing between  the  parties,  although  no 
warrant  is  issued:  Hoffert  v.  Dutton,  74 
Misc.  433. 


§  2259.    Order  to  be  made  thereupon;  liability  of  person  redeeming. 


g.  Trial. — ^In  a  proceeding  under 
S  2259,  after  a  final  order  in  summary 
proceedings  to  recover  possession  of  real 


property,  there  is  no  authority  for  a  jury 
trial:  Ebling  Brewing  Go.  v.  Nimpbiiis» 
58  Misc.  645;  109  N.  Y.  Supp.  808. 


§  2260.    Appeal. 

h.  Substitution. — ^Where,  after  an  ap- 
peal is  taken  by  the  tenant  from  a  final 
order  in  summary  proceedings,  the  re- 


spondent dies,  the  court  will  substitute 
his  widow  and  heirs  as  parties  in  his 
place:  Demaron  v.  Martin,  72  Misc.  152. 


§  2266.    Cases  to  which  this  title  applies. 


Ck>mbined  with  S  12,  and  made  i  764,  Judiciary  Law,  chap.  35  of  1909. 
See  Note.—-  §  12,  ante. 

See  §S  25,  26,  Civil  Rights  Law,  Arrest  of  privileged  witness  is  contempt 
See  §  600  Penal  Law,  Criminal  contempt  is  a  misdemeanor. 


i.  Defense. — A  witness  who  refuses 
or  neglects  to  obey  a  subpoena  cannot 
escape  punishment  upon  the  ground 
that  the    party,   who   subpoenaed  him. 


was  successful  in  the  action:  People  ex 
rel.  Springs  v.  Reid,  139  App.  Div.  551; 
124  N.  Y.  Supp.  205. 


§  2267.    When  punishment  may  be  summary. 

Now  §  755,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 
See  §  752,  Judiciary  Law,  Requisites  of  commitment  for  contempt 


§  2268.    When  warrant  to  commit  may  issue  without  notice. 

Now  §  756,  Judiciary  Law,  chap.  36  of  1909,  and  not  changed. 


j.  Service  order. — In  a  proceeding 
to  compel  an  attorney  to  pay  over  moneys 
he  may,  after  reference  of  the  issues  lit- 


igated, be  directed  to  pay  over  the  amount 
of  money  claimed  with  costs  and  be  com* 
mitted  to  jail  for  failure  to  do  00;  a  oerti- 
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fled  copy  of  the  order  should  be  first 
served  on  the  attorney:  Matter  of  Gard- 
ner, 56  Misc.  272;  106  N.  T.  Supp.  417. 

a.  Alimony. — S  1773,  as  to  proceed- 
ings to  pnnlsh  a  defendant  for  contempt, 
for  failure  to  pay  alimony.  Is  exclusive. 


and  a  plaintiff  should  not  proceed  under 
§  2268;  such  a  proceeding  to  punish  for 
contempt  must  originate  in  an  order  to 
show  cause:  Stewart  v.  Stewart,  127 
App.  Div.  724;  111  N.  Y.  Supp.  734. 


§  2269.    Order  to  show  cause,  or  warrant  to  attach  offender. 

Ck>mbined  with  S  2271,  and  made  |  757,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

§  757.  ORDER  TO  SHOW  CAUSE,  OR  WARRANT  TO  ATTACH  OFFENDER. — 
The  court  or  judge,  authorized  to  punish  for  the  offense,  may,  in  its  or  his  discretion, 
where  the  case  is  one  of  those  specified  in  either  of  the  last  two  sections,  and,  in 
every  other  case,  must,  upon  being  satisfied,  by  affidavit,  of  the  commission  of  the 
offense,  either 

1.  MaEe  an  order,  requiring  the  accused  to  show  cause  before  it,  or  him,  at  a 
time  and  place  therein  specified,  why  the  accused  should  not  be  punished  for  the 
alleged  offense;  or 

2.  Issue  a  warrant  of  attachment,  directed  to  the  sheriff  of  a  particular  county, 
or,  generally,  to  the  sheriff  of  any  county  where  the  accused  may  be  found,  com- 
manding him  to  arrest  the  accused,  and  bring  him  before  the  court  or  Judge,  either 
forthwith,  or  at  a  time  and  place  therein  specified,  to  answer  for  the  alleged  offense. 

Where  the  order  to  show  cause,  or  the  warrant,  is  returnable  before  the  court,  it 
may  be  made,  or  issued,  as  prescribed  in  this  section,  by  any  Judge  authorized  to 
grant  an  order  without  notice,  in  an  action  pending  in  the  court;  and  it  must  be 
made  returnable  at  a  term  of  the  court,  at  which  a  contested  motion  may  be  heard. 


b.  Alimony. — S  1773,  as  to  proceed- 
ing to  punish  a  defendant  for  contempt, 
for  failure  to  pay  alimony,  is  exclusive, 
and  a  plaintiff  should  not  proceed  under 
§  2268;  such  a  proceeding  to  punish  for 
contempt  of  court  before  the  court  to 
show  cause:  Stewart  v.  Stewart,  127 
App.  Div.  724;  11?  N.  Y.  Supp.  734. 

c.  Service  order. — In  a  proceeding 
to  compel  an  attorney  to  pay  over  moneys 
he  may,  after  reference  of  the  issues  liti- 
gated, be  directed  to  pay  over  the  amount 
of  money  claimed  with  costs  and  be  com- 
mitted to  Jail  for  failure  to  do  so;  a  cer- 
tified copy  of  the  order  should  be  first 


served  on  the  attorney:    Matter  of  Gard- 
ner, 56  Misc.  272;  106  N.  Y.  Supp.  417. 

d.  Contempt. — Subdivisions  1  and  2 
of  §  2269  merely  provide  two  different 
methods  of  sunmioning  one  charged  with 
contempt  must  originate  in  an  order  to 
answer  for  the  alleged  offense;  and  where 
an  order  to  show  cause  is  Issued  in  con- 
formity with  the  provisions  of  said  sub- 
division 1,  the  court  is  not  compelled, 
upon  the  return  thereof,  to  issue  a  com- 
mitment, if  the  person  charged  with  the 
offense  fails  to  appear:  Sonn  v.  Kenny» 
63  Misc.  251;  116  N.  Y.  Supp.  613. 


§  2270.    Notice  to  delinquent  officer  to  show  cause. 

Now  §  75S,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed.  ; 

§  2271.    Order  or  warrant;  when  granted  out  of  court. 

See  note,  |  2269,  ante. 

§  2272.    Id.;  wheti  contempt  was  committed  before  a  referee. 

Now  §  759,  Judiciary  Law,  chap.  35  of  1909,  and  only  change  is  the  substitution 
of  "seven  hundred  and  fifty-seven"  in  place  of  "2269  of  this  act" 

§  2273.    Effect  of  order  to  show  cause,  and  of  warrant. 

Now  §§  760-762,  Judiciary  Law,  chap.  35  of  1909,  viz.: 

J  760.  WHEN  ORDER  TO  SHOW  CAUSE  MAY  BE  MADE.— An  order  to  show 
cause  may  be  made,  either  before  or  after  the  final  Judgment  in  the  action,  or  the 
final  order  in  the  special  proceeding. 
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S  761.  ORDER  TO  SHOW  CAUSE  DEFINED.— An  order  to  show  cause  is 
•qniyalent  to  a  notice  of  motion;  and  the  subsequent  proceedings  thereupon  are  taken 
in  the  action  or  special  proceeding,  as  upon  a  motion  made  therein. 

S  762.  WARRANT  OF  ATTACHMENT  DEFINED. —  A  warrant  of  attachment 
is  a  mandate,  whereby  an  original  special  proceeding  Is  Instituted  against  the  accused, 
in  behalf  of  the  people,  upon  the  relation  of  the  complainant. 


a.  Service. — ^Where  the  order,  which 
has  been  disobeyed  has  been  duly  person- 
ally served  upon  a  party  to  an  action,  any 
subsequent  order  In  the  action  to  continue 
the  effect  thereof  or  to  punish  the  party 


for  violating  the  same  may  be  served 
upon  his  attorney,  §  SOS  notwlthatanding: 
Grant  t.  Greene,  121  App.  DiT.  756;  106 
N.  T.  Supp.  682. 


§  2274.    Copy  affidavit,  etc.,  to  be  served  with  warrant. 

Now  S  763,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

!  2275.    Indorsement  upon  warrant. 

Now  S  764,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  2276.    Warrant;  how  executed. 

Now  S  765,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  2277.    Undertaking  to  procure  discharge. 

Now  S  766,  Judiciary  Law,  chap.  36  of  1909,  and  not  changed. 

S  2278.   When  habeas  corpus  may  issue. 

Now  S  767,  Judiciary  Law,  chap.  85  of  1909,  and  not  changed. 

!  2279.    Sheriff  to  file  undertaking  with  return. 

Now  S  768,  Judiciary  Law,  chap.  36  of  1909,  and  not  changed. 

§  2280.    Interrogatories  and  proofs. 

Now  §  769,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 


§  2281 .    When  and  how  accused  to  be  punished. 

Now  S  770,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 


b.  Alimony. — ^An  order  adjudging  a 
defendant  in  contempt  for  falling  to  pay 
alimony,  pendente  lite,  will  be  reversed  if 
it  contain  no  finding  that  the  failure  to 
pay  was  calculated  to  or  actually  did  de- 
feat. Impair,  impede  or  prejudice  the 
rights  or  remedies  of  the  plaintiif,  as 
required  by  S§  2283  and  2281:  Schwelg  v. 
Schwelg,  122  App.  Dlv.  787;  107  N.  Y. 
Supp.  905. 

c.  Defense. — A  witness  who  refuses 
or  neglects  to  obey  a  subpoena  cannot 
escape  punishment  upon  the  ground  that 
the  party,  who  subpoenaed  him,  was 
fiuccessful  in  the  action:   People  ex  rel. 


Springs  v.  Reld,  139  App.  Div.  551;  124 
N.  Y.  Supp.  205. 

d.  Fine. — The  failure  of  a  Judgment 
debtor  to  comply  with  an  order  for  his 
examination  In  proceedings  supplemen- 
tary to  execution  Is  calculated  to  defeat, 
impair.  Impede  or  prejudice  the  rights  of 
Uie  judgment  creditor  and  the  court  has 
power  to  Impose  a  fine  equal  to  the 
amount  of  the  judgment  without  proof  of 
actual  damage:  Matter  of  Seltz,  66  Misc. 
616;  107  N.  Y.  Supp.  593. 

e.  Order. — ^An  order  punishing  a  de- 
fendant for  contempt  is  fatally  defective 
if  it  do  not  contain  an  adjudication  that 
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tbe  act  of  the  defendant  was  calculated  to 
or  actually  did  defeat.  Impair,  impede  or 
Iireludice  tbe  rlghta  or  remedies  of  the 


plaintiff,  as  required  by  S  2281:  Ouerrier 

y.  Coleman,  135  App.  Div.   46;   119  N. 
Y.  Supp.  895. 


§  2282.    Id.;  upon  return  of  habeas  corpus. 

Now  §  771,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  2283.    Id.;  upon  return  of  order  to  show  cause. 

Now  S  772,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 


a.  Alimony. — ^An  order  adjudging  a 
defendant  in  contempt  for  failing  to  pay 
alimony,  pendente  Hte,  will  be  reyersed  if 
it  contain  no  finding  that  the  failure  to 
pay  was  calculated  to  or  actually  did  de- 


feat, impair,  impede  or  prejudice  the 
rights  or  remedies  of  the  plaintiff,  as 
required  by  H  2288  and  2281:  Bchweig  v. 
Schweig,  122  App.  Div.  787;  107  N.  Y. 
Supp.  905. 


§  2284.    Amount  of  fine. 

Now  S  778,  Judiciary  LaW,  chap.  85  of  1909,  and  not  changed. 
See  S  770,  Judiciary  Law,  When  and  how  accused  to  be  punished. 


b.  CoBtempt. — ^Where,  under  an 
order  for  the  examination  of  a  Judgment 
debtor  in  proceedings  supplementary  to 
execution,  he  attends  at  least  six  times 
and  is  examined  and  signs  his  testimony 
and  is  told  by  the  attorney  for  the  Judg- 
ment creditor  that  he  has  no  further  ques- 
tions to  ask  but  wishes  an  adjournment 
to  examine  other  witnesses,  his  failure  to 
appear  on  the  adjourned  day  is  not  a 
contempt:  Bernstein  v.  McCahill,  56  Misc. 
460;  107  N.  T.  Supp.  161. 

0.  Punishment. — On  a  finding  that 
the  failure  of  a  witness  to  obey  a  sub- 
poena was  "  calculated  "  to  defeat,  im- 
pair, impede  or  prejudice  the  rights  or 
remedies  of  the  parties  who  subpoenaed 


him,  but  that  in  fact  it  did  not  do  so 
for  the  reason  that  they  succeeded  in 
the  action,  the  court  has  no  power  to 
fine  the  witness  with  a  view  of  compen- 
sating the  party  for  damages  sustained 
by  reason  of  a  failure  to  attend;  the 
court  should  adjudge  the  witness  guilty 
of  contempt  and  fine  him  the  costs  of 
the  special  proceeding  to  punish  him, 
and  a  further  sum,  not  exceeding  $250, 
the  limitation  prescribed  by  law,  suffi- 
cient to  compel  respect  to  the  dignity 
of  the  court  and  to  serve  as  a  warning 
to  others:  People  ex  rel.  Springs  t. 
Reid,  139  App.  Div.  551;  124  N.  T. 
Supp.  205. 


§  2285.    Length  of  innprisonment. 

Now  f  774,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 


§  2286.    When  court  may  release  offender. 

Now  S  775,  Judiciary  Law,  chap.  35  of  1909;  only  change  is  "  article  "  inserted  in 
place  of  "  title; "  "  the  code  of  civil  procedure  "  in  place  of  "  this  act" 


d.  Fine. — ^A  Judgment  debtor  fined 
for  disobedience  to  an  order  in  supple- 
xnentazy  proceedings,  cannot  be  released 
from  Jail  without  payment  of  the  fine  as 
a  matter  of  grace;  neither  should  he  be 
released  upon  his  affidayit  of  his  inability 


to  pay  the  fine  where  such  inability  arose 
from  his  mortgaging  his  property  after 
the  imposition  of  the  fine:  Matter  of 
Canakos,  60  Misc.  63;  111  N.  T.  Supp. 
601. 


§  2287.    Offender  liable  to  indictment. 

Now  J  776,  Judiciary  Law,  chap.  35  of  1909;  only  change  Is  "article"  subsUtuted 


for  "  Utle. 


f» 
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§  2288.    Proceedings  when  accused  does  not  appear. 

Now  9  777»  Judiciary  Law,  chap.  35  of  1909;  only  change  is  ''article"  insertBd 
for  "  title." 

!  2289.    Undertaking;  when  prosecuted  by  person  aggrieved. 

Now  S  778,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  2290.    Id.;  by  attorney-general,  etc. 

Now  9  779,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  2291.    Sheriff  liable  for  taking  insufficient  sureties. 

Now  9  780,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  2292.    Punishment  of  misconduct  at  trial  term. 

Now  9  781,  Judiciary  Law,  chap.  35  of  1909;  only  change  is  "article"  inserted 
for  "  title." 

§  2293.    Clerk  to  make  schedule  of  fmes  imposed. 

Now  9  790,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  2294.    Warrant  to  be  issued  by  him. 

Combined  with  9  2295,  and  now  9  791,  Judiciary  Law,  chap.  36  of  1909,  and  not 
changed. 

§  2295.    Id.;  when  delinquent  resides  in  another  county. 

See  note,  9  2294,  ante. 

§  2296.    Execution  of  warrant. 

Now  9  792,  Judiciary  Law,  chap.  35  of  1909;  the  only  change  is,  "  the  code  of  cItU 
procedure  "  inserted  in  place  of  "  this  act" 

§  2297.    Return  thereof. 

Now  9  793,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  2298.  Proceedings  if  fine  not  collected. 

Now  9  794,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  2299.    Who  to  be  included  in  schedule. 

Now  9  795,  Judiciary  Law,  chap.  35  of  1909;  the  only  change  is  "  article  "  inserted 
for  "  title." 

§  2300.    Liability  of  sheriff. 

Now  9  796,  Judiciary  Law,  chap.  35  of  1909;  the  only  change  is  "  article"  inserted 
for  "  title." 
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§  2301.    Application  of  this  article. 


Now  §  797,  Judiciary  Law,  chap.  35  of  1909;  the  only  change  is  "  article  "  inserted 
tor  "  tltie." 


§  2320.    Jurisdiction;  concurrent  jurisdiction. 


a.  Incompetent. — ^An  application  to 
the  supreme  court  to  inquire  Into  the 
present  mental  condition  of  one  Judicially 
declared  incompetent  must  be  made  in 
the  judicial  district  where  the  incompe- 
tent resided  at  the  time  she  was  adjudged 
Insane;  such  motion  should  be  made  in 
the  original  proceeding,  and  not  entitled 
as  a  new  proceeding:  Matter  of  Andrews, 
129  App.  DlY.  686;  114  N.  T.  Supp.  251. 


b.  Petition. — ^Where  there  is  no  proof 
that  an  alleged  incompetent  person  is 
possessed  of  or  entitled  to  any  property 
of  any  kind  that  a  committee  appointed 
by  the  court  could  take  possession  of, 
manage  or  apply  to  his  maintenance*  a 
petition  for  the  appointment  of  a  com- 
mittee of  his  property  will  be  denied: 
Matter  of  Rabinovitch,  70  Misc.  288; 
128  N.  Y.  Supp.  567. 


§  2322.    Committee  may  be  appointed. 


c.  Committee. — ^The  jurisdiction  of 
the  supreme  court  over  the  person  and 
property  of  an  incompetent  person  must 
be  exercised  by  means  of  a  committee  of 
the  person  and  a  committee  of  the  estate. 


who  may  be  the  same  or  different  indl- 
viduals:  Matter  of  Andrews,  192  N.  Y. 
514;  reVg  126  App.  Dlv.  457;  109  N.  Y. 
Supp.  881. 


§  2323.    Application  for  committee;  by  whom  made. 


d.  Incompeteat. — ^By  virtue  of  the 
statute,  any  person,  even  a  stranger,  may 
present  a  petition  for  the  issuance  of  a 
commission  to  inquire  into  the  mental 
condition  of  an  alleged  incompetent,  and 


hence  a  distant  relative  may  present  such 
petition  although  not  a  resident  of  this 
state:  Matter  of  Burke,  126  App.  Div. 
889;  110  N.  Y.  Supp.  1004. 


§  2323-a.  Application  when  incompetent  person  is  in  a  state  insti- 
tution; petition,  by  whom  made;  contents  and  proceedings  upon  pre- 
sentation thereof. 

Where  an  imcompeten-t  person  has  been  committed  to  a  state  institution 
in  any  manner  provided  by  law,  -and  is  an  inmate  thereof,  the  petition  may 
be  presented  on  behalf  of  the  state  by  a  state  offioer  hiaving  special  jurisdic- 
tion 'ovei  the  institution  where  the  incompetenit  person  is  confined  or  the 
saperiu'tendent  or  acting  superintendent  of  said  institution;  the  petition 
must  be  in  writing  and  verified  by  the  affidavit  of  the  petitioner  or  his 
attorney,  to  the  eflFect  that  the  nuatters  therein  stialjed  are  true  to  the  best 
of  his  information  or  belief;  it  must  show  that  the  person  for  whoee  person 
or  property,  or  both,  a  oonwnittee  is  asked  has  been-  legally  committed  to  a 
firtate  institutioni  over  which  the  petitioner  has  special  jurisdiction,  or  of 
which  he  is  superintendent  or  acting  superintendent,  amd  is  at  the  time  an 
inmate  theieof ;  it  must  also  state  the  institution,  in  which  he  is  an  iniraate, 
the  date  of  his  admission,  his  last  known  place  of  residence,  the  name  and 
pesidenoe  of  the  husbaiud  or  wife,  if  any,  of  such  person,  if  known  to  the 
petitioner,  -and  if  there  be  none  known,  to  the  petitioner,  the  name  and  resi- 
dence of  the  next  of  kin  of  such  person  living  in  thi8  state  so  far  a.^  knowm 
to  the  petitioner;  tilie  nature,  extent  amd  income  of  his  property,  so  far  as 
the  same  is  known  to  the  petitioner,  or  can  with  reasonable  diligence  be 
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a3oea:liaiiied  by  hiiu.  The  petition  may  be  presented  to  the  supreme  court 
at  any  special  term  thereof,  held  either  in  the  judicial  district  in  TPtich 
such  incofmpetent  person  last  resided,  or  in  the  district  in  which  the  state 
institutian  in  which  he  is  committed  id  situated,  or  to  a  justice  of  the 
su(preme  court  at  chambers  within  such  judicial  district,  or  to  the  county 
court  of  the  county  in  which  the  incompetent  person  resided  at  the  time 
of  such  coanmitaient,  or  of  the  county  in  \vhich  said  institution  is  situated. 
Notice  of  the  presentation  of  such  petition  shall  be  personally  given  to  such 
person,  aaid  also  to  the  hu^siband  or  wife,  if  known  to  the  petitioner,  or  if 
none  is  knowa  to  the  petitioner,  to  the  next  of  kin  named  in  the  petition, 
and  to  the  officer  in  charge  of  the  institution  in  which  such  person  is  au 
inmate  unless  sufficient  reasons  for  dispensing  therewith  are  set  farth  in 
the  petition  or  shown  by  affidavit.  When  notice  is  required,  it  may  be  given 
in  any  majmer  which  the  court  deems  proper.  Upon  the  presemtation  of 
suioh  petition,  and-  proof  of  the  service  of  such  notice,  the  court  or  justice 
miay,  if  satisfied  of  the  truth  of  the  facts  required  to  be  stated  in  such  peti- 
tion, immediately  appoint  a  committee  of  the  person  or  property,  or  both, 
of  such  incompetent  person  or  may  require  any  further  proof  which  it  or 
he  may  deem  necessary  before  making  such  appointment. 

Amended  by  chap.  98  of  1912.      (In  effect  Sept.  1,  1912.) 

Note. — The  amendment  by  chap.  98  of  1912  provides  for  the  naming  of  the 
husband  or  wife  of  the  incompetent  in  the  petition,  if  known  to  the  petitioner, 
the  giving  of  notice  to  the  husband  or  wife,  and  the  manner  thereof. 


a.  Cominittee  notloe. — ^The  jnrisdlo- 

tion  of  the  supreme  court  over  the 
person  and  property  of  an  incompetent 
person  must  be  exercised  by  means  of  a 
committee  of  the  person  and  a  committee 
of  the  estate,  who  may  be  the  same  or 
different  individuals;  although  fi  2389,  au- 
thorizing the  removal  or  suspension  of 
the  committee,  contains  no  provision  for 
notice  to  the  persons  interested,  never- 
theless such  a  committee  cannot  be  re- 
moved except  as  provided  in  §  2342  which 
contemplates  notice  to  such  persons  as 
would  be  entitled  to  notice  upon  the  ap- 
pointment of  such  committee  under 
2323a  and   2325:   Matter  of  Andrews, 


192  N.  Y.  614;  rev'g  125  App.  Dlv.  467; 
109  N.  Y.  Supp.  831. 

b.  ConstitotioiuiL — ^When  in  a  pro- 
ceeding under  2323a  a  committee  of  the 
estate  makes  a  demand  for  the  payment 
of  a  sum  of  money  on  deiK>sit  in  a  savings 
bank  which  is  refused  on  the  ground  that 
the  incompetent's  name  was  improperly 
spelled,  the  court  has  power  to  make  an 
order  correcting  the  name;  this  section  is 
not  violative  of  section  1  of  the  14th  Fed- 
eral Amendment;  this  section  is  not  vio- 
lative of  section  2  of  article  1  of  the  State 
Constitution:  Sporza  v.  German  Savings 
Bank,  192  N.  Y.  8;  aff'g  119  App.  Div.  172; 
104  N.  Y.  Supp.  260. 


§  2324.    Duty  of  certain  officers  to  apply. 


c.  Jurisdiction. — ^The  Jurisdiction  of 
the  supreme  court  over  incompetents  and 
their  estates  is  general,  and  the  court 
acquires  jurisdiction  without  service  of 


the  notice  prescribed  by  {  2324  if  suffi- 
cient reasons  appear  for  dispensing  with 
such  service:  Matter  of  Andrews,  125 
App.  Div.  457;  109  N.  Y.  Snpp.  831. 


§  2325.  Contents,  etc.,  of  petition;  proceedings  upon  presentation 
thereof. 

d.  Committee  notice. — ^The  jurisdio-  committee  of  the  person  and  a  committee 
tion  of  the  supreme  court  over  the  per-  of  the  estate,  who  may  be  the  same  or 
son  and  property  of  an  incompetent  per-  diiTerent  individuals;  although  §  2339.  an- 
son  must  be  exercised  by  means  of  a  thorizing  the  removal  or  suspension  of 
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the  Gommittee,  contains  no  proviBion  for 
notice  to  the  persons  Interested,  never- 
theless such  a  committee  cannot  be  re- 
moved except  as  provided  in  S  2342  which 
contemplates  notice  to  such  persons  as 
would  be  entitled  to  notice  upon  the 
appointment  of  such  committee  under 
9f  2323a  and  2325:  Matter  of  Andrews, 
192  N.  Y.  514;  reVg  125  App.  Div.  467; 
109  N.  Y.  Supp.  831. 

a.  Proceedings  by  the  foreign  com- 
mittee of  a  non-resident  incompetent  for 


appointment  as  committee  of  property  in 
this  state  must  be  commenced  by  peti- 
tion under  i  2326:  Matter  of  Curtiss,  134 
App.  Div.  547;  119  N.  Y.  Supp.  556; 
aff'd  197  N.  Y.  583. 

b.  Notice. — ^WMle  the  Code  does  not 
In  terms  require  notice  to  be  given  to 
an  alleged  Incompetent  upon  the  trial  of 
an  issue,  as  to  incompetency,  such 
notice  must  be  given:  Matter  of  Fox, 
138  App.  Div.  43;  122  N.  Y.  Supp.  889. 


§  2326.    When  foreign  committee  may  be  appointed. 


c.  Collateral  attack. — ^Where  it  has 
been  adjudged  by  the  courts  of  this 
state  that  a  foreign  tribunal  adjudging 
a  person  incompetent  and  appointing  a 
committee  had  Jurisdiction,  the  foreign 
decree  cannot  be  attacked  collaterally 
in  this  state.  Where  a  committee  has 
once  been  appointed,  no  further  com- 
mission can  Issue  to  determine  whether 
the  Incompetent  has  regained  sanity; 
the  proper  proceeding  Is  under  §  2343, 
to  discharge  the  committee:  Matter  of 
Curtiss,  137  App.  Div.  584;  122  N.  Y. 
Supp.  468;  aff'd  199  N.  Y.  36. 


d.  Jnidsdictloii. — ^A  foreign  com- 
mittee of  a  non-resident  incompetent  may 
be  appointed  oommittse  of  property  in 
this  state  under  S  2326;  but  the  Jurisdic- 
tion of  the  court  to  make  such  appoint- 
ment depends  upon  whether  it  was  suf- 
ficiently shown  that  the  alleged  incompe- 
tent was  a  non-resident  and  had  been 
adjudged  to  be  incompetent  in  the  state 
of  her  domicile:  Matter  of  Curtiss,  134 
App.  Div.  647;  119  N.  Y.  Supp.  566; 
197  N.  Y.  583. 


§  2327.    Order  for  commission,  or  for  trial  by  jury  in  courts. 


e.  Collateral  attack. — ^Where  it  has 
been  adjudged  by  the  courts  of  this 
state  that  a  foreign  tribunal  adjudging 
a  person  incompetent  and  appointing  a 
committee  had  Jurisdiction,  the  foreign 
decree  cannot  be  attacked  collaterally 
in  this  state.  Where  a  committee  has 
once  been  appointed,  no  further  com- 
mission can  Issue  to  determine  whether 
the  incompetent  has  regained  sanity; 
the  proper  proceeding  is  under  §  2343, 
to  discharge  the  committee:  Matter  of 
Curtiss,  137  App.  Div.  584;  122  N.  Y. 
Supp.  468. 

f.  Commission. — In  order  to  Justify 
the  Issuance  of  a  commission  two  things 
must  presumptively  appear  to  the  satis- 
faction of  the  court:  First,  that  the  per- 
son proceeded  against  is  incompetent, 
and,  secondly,  that  a  committee  ought  in 
the  exercise  of  a  sound  discretion  to  be 
appointed;  incompetency  alone  is  Insuffi- 
cient, for  the  situation  may  be  such  that 


no  committee  is  necessary:  Matter  of 
Burke,  125  App.  Div.  889;  110  N.  Y.  Supp. 
1004. 

g.  If  the  court  in  its  discretion  de- 
clines to  appoint  the  foreign  committee 
of  an  alleged  non-resident  incompetent  as 
committee  of  the  property  in  this  state, 
the  proceedings  must  be  had  under 
§  2327,  and  an  inquisition  issue;  but  if 
an  order  of  appointment  has  been  made 
under  i  23^26,  the  procedure  in  §  2327  is 
not  applicable:  Matter  of  Curtiss,  134 
App.  Div.  547;  119  N.  Y.  Supp.  556; 
aff'd  197  N.  Y,  583. 

h.  Discretion. — The  practice  that 
should  be  adopted  for  the  determination 
of  an  application  for  a  supersedeas 
under  §  2343  is  largely  within  the  dis- 
cretion of  the  supreme  court,  and  is  not 
governed  by  the  provisions  of  fJ8  2237 
to  2336:  Matter  of  Curtiss,  199  N.  Y. 
36. 


§  2333.    Expense  of  commission. 

See  S  3313,  Fees  of  trial  jurors. 


§  2336.    Proceedings  upon  verdict,  or  return  of  commission. 


i.  Committee. — On  a  motion  in 
county  court  to  confirm  the  finding  of  a 
jury  that  an  unmarried  man,  whose  par- 
ents are  dead,  is  an  incompetent,  where 
it  appears  that  the  interested  parties  can- 
not agree  on  a  person  as  a  committee,  a 


brother  with  whom  he  has  lived  and  to 
whom  he  is  much  attached,  and  to  whom 
he  has  intrusted  his  property,  will  be 
appointed  in  preference  to  the  others: 
Matter  of  Kane,  66  Misc.  212;  1*21  N. 
Y.  Supp.  667. 
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a.  Items. — ^Where  on  an  application 
of  the  attorney  of  the  committee  of  an 
incompetent  for  an  allowance  of  costn 
and  diBbunaements,  the  court  reduces  the 
gross  sum  claimed  without  specifying  the 
items  allowed  or  how  they  are  reduced. 


claimants  on  the  sum  allowed  are  entitled 
to  have  the  order  resettled  so  as  to  stats 
the  amount  to  be  paid  to  each  of  them: 
Matter  of  Brenen,  136  App.  Div.  549; 
121  N.  Y.  Supp.  199.. 


§  2339.    Committee  under  control  of  court;  limitation  of  powers. 


b.  Remoyal  of  committee. — The  juris- 
diction of  the  supreme  court  over  the  per- 
son and  property  of  an  incompetent  per- 
son must  be  exercised  by  means  of  a 
committee  of  the  person  and  a  committee 
of  the  estate,  who  may  be  the  same  or 
different  individuals;  although  {  2S39,  au- 
thorizing the  removal  or  suspension  of 
the  committee,  contains  no  provision  for 


notice  to  the  persons  interested,  never- 
theless  such  a  committee  cannot  be  re- 
moved except  as  provided  in  S  2342  which 
contemplates  notice  to  such  persons  ss 
would  be  entitled  to  notice  upon  the 
appointment  of  such  committee  under 
§S  2323a  and  2325:  Matter  of  Andrews, 
192  N.  Y.  514;  reVg  125  App.  Div.  457; 
109  N.  Y.  Supp.  831. 


§  2340.    Committee  of  property  may  maintain  action,  etc. 


c.  Habitual  dnrnkard. — ^The  supreme 
court  may  appoint  a  guardian  ad  litem 
for  one  adjudged  to  be  a  habitual 
drunkard  if  no  committee  of  the  prop-, 
erty  has  been  appointed,  but  merely  a 
committee  of  his  person:  Moore  v. 
Flagg,  137  App.  Div.  338;  122  N.  Y. 
Supp.  174. 

d.  Mistake. — The     committee     of     a 
lunatic   may   invoke   the   equitable   aid 


of  the  court  for  the  protection  of  the 
lunatic's  estate  from  the  neglect  or  mis- 
take of  the  committee,  without  the  aid 
of  I  2340,  which  only  authorizes  the 
committee  to  bring  such  actions  and  pro- 
ceedings as  the  lunatic  could  have 
brought:  Haring  v.  Murphy,  60  Misc. 
374;    113  N.   Y.  Supp.  452. 


§  2342.    Annual  examination  of  accounts  and  inventories  of  com- 
mittee. 

ter  of  Green,  71  Misc.  403;   130  N.  Y. 
Supp.  205. 

g.  Removal  of  oommitlee. — The  Juris* 
diction  of  the  supreme  court  over  the  per- 
son and  property  of  an  incompetent  per- 
son must  be  exercised  by  means  of  a 
committee  of  the  person  and  a  comndttee 
of  the  estate,  who  may  be  the  same  or 
different  individuals;  although  {  2839,  au- 
thorizing the  removal  or  suspension  of 
the  committee,  contains  no  provision  for 
notice  to  the  persons  interested,  never- 
theless such  a  committee  cannot  be  re- 
moved except  as  provided  in  §  2S42  which 
contemplates  notice  to  such  persons  u 
would  be  entitled  to  notice  upon  the 
appointment  of  such  committee  under 
§1  2823a  and  2326:  Matter  of  Andrews, 
192  N.  Y.  614;  rev'g  126  App.  Div.  457; 
109  N.  Y.  Supp.  831. 


e.  Accounts. — ^The  court  of  common 
pleas  of  the  city  of  New  York  (now  abol- 
ished) had  the  powers  of  a  court  of  chan- 
cery and  jurisdiction  over  the  estates  of 
incompetents;  under  S  2342  said  court 
had  power  to  require  the  committee  of 
an  incompetent  to  account  at  any  time, 
and  to  determine  whether  or  not  he  had 
perforlned  his  duties;  the  order  of  said 
court  settling  the  accounts  of  a  conmiit- 
tee  is  conclusive  on  the  heirs  at  law  and 
next  of  kin  of  the  incompetent  who  were 
notified  and  appeared  without  questioning 
the  accuracy  of  the  account  or  the  legality 
of  the  proceeding:  Matter  of  Cowen,  130 
App.  Div.  365;  114  N.  Y.  Supp.  797. 

f.  Correction. — ^The  annual  account- 
ing of  the  committee  of  an  incompetent 
person,  filed  pursuant  to  $  2342  Is 
subject  to  correction  by  the  court:  Mat- 


§  2343.    Property,  wlien  to  be  restored. 


h.  Collateral  attack. — ^Where  it  has 
been  adjudged  by  the  courts  of  this 
state  that  a  foreign  tribunal  adjudging 
a  person  incompetent  and  appointing  a 
committee  had  jurisdiction,  the  foreign 
decree  cannot  be  attacked  collaterally 
in  this  state.  Whether  a  committee  has 
once  been  appointed,   no  further  com- 


mission can  issue  to  determine  whether 
the  incompetent  has  regained  sanity; 
the  proper  proceeding  is  under  |  2343, 
to  discharge  the  committee:  Matter  of 
Ciirtiss,  137  App.  Div.  584;  122  X.  Y. 
Supp.  46S. 

i.  Dlsca'etion.  —  The     practice     that 
should  be  adopted  for  the  determination 
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of  an  application  for  a  supersedeas 
under  §  2343  is  largely  within  the  dis- 
cretion of  the  supreme  court,  and  is 
not  governed  by  the  provisions  of 
|§  2327  to  2336:  Matter  of  Curtiss,  199 
N.  Y.  36. 

a.  Name. — Proceedings      supplemen- 
tary   to   execution   may   be    midntained 


against  a  judgment  debtor  upon  a  Judg- 
ment recovered  against  him  under  a  fic- 
titious Christian  name  where  his  real 
name  is  unknown:  Smith  &  Co.  v. 
Josephson,  56  Misc.  120;  107  N.  T.  Supp. 
221. 


§  2344.    Property;  disposition  in  case  of  death. 

Where  a  person,  of  whose  property  a  committee  has  been  appointed,  as 
prescribed  in  this  title,  dies  during  his  incompetency,  the  power  of  the 
committee  ceases;  and  the  property  of  the  decedent  must  be  administered 
and  disposed  of,  as  if  a  committee  had  not  been  appointed.  The  committee 
may,  in  such  case,  render  to  the  court  by  which  he  was  appointed,  a  final 
account  of  his  proceedings  touching  the  property  of  the  incompetent.  Such 
account  shall  contain  an  inventory  in  the  form  prescribed  by  subdivision  one 
of  section  twenty-eight  hundred  and  forty-two  of  this  act  and  a  full  and 
true  account  in  form  of  debtor  and  creditor  of  all  his  receipts  and  disburse- 
ments; and  there  shall  be  appended  thereto  an  affidavit  of  the  committee 
in  the  form  prescribed  by  section  twenty-eight  hundred  and  forty-three  of 
this  act  and  there  shall  be  filed  therewith  a  voucher  for  every  payment  except 
in  one  of  the  cases  specified  in  section  twenty-seven  hundred  and  twenty- 
nine  of  this  act.  Notice  of  the  application  for  settlement  of  such  account 
shall  be  given  in  such  manner  as  the  court  may  direct,  to  the  sureties  on  the 
official  bond  of  the  committee  or  the  legal  representatives  of  such  sureties, 
and  to  the  executor  or  administrator  of  the  decedent,  if  any;  and,  if  there 
be  no  executor  or  administrator,  to  the  decedent's  husband  or  wife,  and 
heirs  and  next  of  kin,  or  if  any  of  those  persons  shall  have  died,  to  his  execu- 
tor or  administrator.  And  such  account  shall  be  judicially  settled,  adjusted 
and  determined. 

From  Id..  §  29;  2  R.  S.  55,  §  25;  chap.  724  of  1865. 
Amended  by  chap.  271  of  1908. 


bt  Jurisdiction.  —  The  surrogate's 
court  hsLS  Jurisdiction  over  a  proceeding 
by  the  administrators  of  a  deceased  in- 
competent to  compel  the  administrators 
of   the  deceased  committee   of  the   In- 


competent appointed  by  the  county 
court  to  render  and  settle  an  account  of 
the  latter's  proceedings  as  such  com- 
mittee: Matter  of  Hall,  75  Misc.  71. 


§  2344a.  Court  may  compel  performance  of  contract  made  by 
incompetent  person  in  certain  cases. 

The  supreme  court  shall  have  authority  to  decree  and  compel  the  specific 
performance  of  any  bargain,  contract  or  agreement  which  may  have  been 
made  by  any  idiot,  lunatic  or  habitual  drunkard,  while  such  person  was 
capable  to  contract;  and  of  any  contract  in  relation  to  lands  made  by  the 
ancestor  of  such  person  from  whom  such  person  inherits  or  takes  as  devisee 
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or  otherwise;  and  to  direct  the  committee  of  such  person  to  do  and  execute 
all  necessary  conveyances  and  acts  for  that  purpose;  and  in  case  the  person 
entitled  to  such  conveyance  is  the  committee  of  such  incompetent  person, 
the  said  court  may,  upon  the  petition  of  said  conmiittee,  appoint  some  suit- 
able and  proper  person  to  execute  the  said  conveyance  in  the  name  of  such 
incompetent  person,  upon  payment  by  the  vendee  of  any  sum  remaining  due 
to  such  person  upon  said  conixact^  or  upon  the  fulfillment  of  the  contract 
on  the  part  of  the  party  who  contracted  with  the  person  represented  by  said 
committee. 

From  2  R.  S.,  part  2,  chap.  5,  title  2,  S  22,  as  amended  by  chap.  423  of  1880,  $  1. 
Added  by  chap.  65  of  1909. 

§  2346.    Court  may  compel  performance  of  contract  made  by  incom- 
petent person  in  certain  cases. 


a.  Ancestor. — ^The  proylsions  of  S  2345, 
8ubd.  2,  authorizing  an  action  ag^nst 
an  Infant  to  procure  a  judgment 
directing  a  conveyance  of  real  property, 
where  a  valid  contract  for  the  sale  thereof 
has  been  made,  have  reference  to  a  con- 


tract made  by  the  ancestor  of  the  Infant, 
and  not  to  a  contract  made  by  a  special 
guardian  pursuant  to  an  order  of  the 
court:  Danahy  v.  Fagan,  €3  Misc.  658; 
117  N.  Y.  Supp.  300. 


!  2347.    Judgment;  effect  tliereof. 


b.  Infant. — ^The  provisions  of  S  2346, 
subd.  2,  authorizing  an  action  against 
an  infant  to  procure  a  judgment 
directing  a  conveyance  of  real  property, 
where  a  valid  contract  for  the  sale  thereof 
has  been  made,  have  reference  to  a  con- 


tract made  by  the  ancestor  of  the  Infant 
and  not  to  a  contract  made  by  a  special 
guardian  pursuant  to  an  order  of  the 
court:  Danahy  v.  Fagan,  68  Misc.  668; 
117  N.  Y.  Supp.  300. 


§  2348.    Application  to  dispose  of  real  property  or  an  interest  therein. 


0.  Infants. — ^Facts  sufficient  to  war- 
rant the  court  in  ordering  the  sale  of 
an  Infant's  real  property:   Johnston  v. 


Garvey,  139  App.  Dlv.  659;    124  N.  T 
Supp.  278. 


§  2350.    Contents  of  petition. 

'The  petition  must  be  verified  in  like  manner  as  a  verified  pleading  in 
an  action  in  the  supreme  court.  It  must  set  forth  the  grounds  of  the  appli- 
cation; and  in  a  case  specified  in  subdivisions  first  and  second  of  the  last 
section  but  one,  other  than  a  case  where  the  application  is  made  for  the 
sale  of  an  undivided  interest  of  the  infant  or  incompetent  person  in  one  or 
more  parcels  of  land  in  order  to  avoid  an  action  of  partition  on  the  part 
of  his  cotenants,  or  for  the  dower  of  a  widow  therein,  it  must  also  state  the 
particulars  and  value  of  the  real  and  personal  property,  and  the  amount 
of  the  income  of  the  infant  or  incompetent  person;  the  disposition  which 
has  been  made  of  his  personal  property,  and  an  account  of  the  debts  or 
demands,  if  any,  existing  against  his  estate.  In  the  case  above  specified 
where  the  application  is  made  for  the  sale  of  an  undivided  interest  of  the 
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infant  or  incompetent  person,  the  petition  must  state  the  particulars  and 
value  of  the  real  property  in  respect  to  which  a  sale  is  desired. 
Amended  by  chap.  235  of  1910. 


a.  Debts. — ^A  petition  in  a  proceeding 
to  sell  real  property  of  an  infant  is  not 
defective  for  failing  to  set  forth  that 
there  are  no  debts  or  demands  against 


the  infant's  estate,  when  such  fact  ap- 
pears upon  the  examination  before  the 
referee:  Hammer  Realty  Co.  v.  Moran, 
73  Misc.  135. 


§  2359.    Proceeds  of  sale  deemed  real  property. 


b.  Re-conversion. — S  2359  should  be 
construed  to  mean  that  equitable  recon- 
rersion  continues  during  the  entire  life- 
time of  the  person  who  is  an  incurable 


idiot  and  does  not  end  at  his  majority; 
Matter  of  McMillan,  126  App.  Div.  155; 
110  N.  Y.  Supp.  622. 


§  2366.    What  controversies  may  be  submitted,  and  how. 


c.  Acknowledgment. — ^The  provisions 
of  i  2366  that  a  submission  to  arbitra- 
tion shall  be  acknowledged  or  proved 
and  certified  in  like  manner  as  a  deed 
to  be  recorded,  require  that  the  acknowl- 
edgment when  taken  before  a  notary 
public  of  another  state,  be  authenticated 
by  the  proper  certificate  as  in  the  case  of 
a  deed;  and,  where  such  requirement  is 
neglected,  an  ordbr  confirming  the  award 
cannot  be  made  under  the  provisions  of 
i  2373:  Matter  of  Concrete  Steel  &  Tile 


Con.  Co.,  65  Misc.  210;  121  N.  T.  Supp. 
237. 

d.  Consideration. — ^When  a  real  con- 
troversy Is  submitted  to  arbitration,  it 
is  mutual  and  based  upon  a  sufficient 
consideration,  and  the  fact  that  it  after- 
ward appears  that  one  of  the  parties 
derived  no  benefit  therefrom  does  not 
permit  it  to  repudiate  the  agreement: 
Green-Shrier  Co.  v.  State  Realty  &  M. 
Co.,  199  N.  Y.  65. 


§  2373.    IMotion  to  confirm  award. 


e.  Award. — ^An  award  in  arbitration 
can  be  attacked  only  as  prescribed  in 
Sf  2874,  2375,  since  under  S  2373  the  court 
must  grant  an  order  confirming  the  award 
unless  it  is  vacated,  modified  or  corrected 
as  prescribed  in  those  sections:  Matter 
of  Burke,  191  N.  T.  437;  arg  117  App. 
Div.  477;  102  N.  Y.  Supp.  785. 

!•  Submlsfllon  acknowledged. —  The 
provisions  of  f  2366  that  a  submission 
to  arbitration  shall  be  acknowledged  or 


proved  and  certified  in  like  manner  as  a 
deed  to  be  recorded,  require  that  the  ac- 
knowledgment, when  taken  before  the 
notary  t>ublic  of  another  state,  be  au- 
thenticated by  the  proper  certificate  as 
in  the  case  of  a  deed;  and,  where  such 
requirement  is  neglected,  an  order  con- 
firming the  award  cannot  be  made  under 
the  provisions  of  %  2373:  Matter  of  Con- 
crete Steel  &  Tile  Con.  Co.,  65  Misc. 
210;   121  N.  Y.  Supp.  237. 


§  2374.    Id.;  to  vacate  award. 

g.  Award. — ^An  award  in  arbitration 
can  be  attacked  only  as  prescribed  in 
H  2374,  2375,  since  under  S  2373  the 
court  must  grant  an  order  confirming  the 


award  unless  it  is  vacated,  modified  or 
corrected  as  prescribed  in  those  sections: 
Matter  of  Burke,  191  N.  Y.  437;  aff'g  117 
App.  Div.  477;  102  N.  Y.  Supp.  785. 


§  2375.    id.;  to  modify  or  correct  award. 


h.  Award. — ^An  award  in  arbitration 
can  be  attacked  only  as  prescribed  in 
fS  2374,  2375,  since  under  §  2373  the 
court  must  grant  an  order  confirming  the 


award  unless  it  is  vacated,  modified  or 
corrected  as  prescribed  in  thbse  sections: 
Matter  of  Burke,  191  N.  Y.  437;  aff'g  117 
App.  Div.  477;  102  N.  Y.  Supp.  785. 


§  2381.    Appeal. 


i.  Arbitration. — ^No  appeal  lies  from 
an  order  confirming  an  award  made  in 
a    statutory    arbitration;    by    virtue    of 


S  2381  an  appeal  lies  only  from  an  order 
vacating  an  award  or  from  a  Judgment 
entered  upon  the  award;  where,  however, 


§§  2383,  2396] 
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a  party  has  appealed  both  from  an  order 
confirming  an  award  and  from  the  judg- 
ment entered  thereon,  the  appeal  from 
the  former  may  be  disregarded:  Matter 
of  Picker,  130  App.  Diy.  88;  114  N.  Y. 
Supp.  289. 

a.  Case. — ^Where  a  report  of  arbitra- 
tors has  been  confirmed  the  appeal 
should  be  taken  from  the  Judgment 
entered    on    the    award,    not    from   the 


order  confirming  the  report  and  the 
one  appealing  must  file  a  case  and  ex- 
ceptions showing  the  proceedings  before 
the  arbitrators  if  he  desire  to  question 
the  propriety  of  the  award;  if  he  de- 
sire to  review  the  order  it  must  be 
specified  in  the  notice  of  appeal:  Matter 
of  Gitt,  138  App.  Div.  147;  123  N.  Y. 
Supp.  304. 


§  2383.    Revocation  of  submission. 

b.  What    constttntes. — ^What    consti-  lof  controversy:  Matter  of  Gitt,  140  App. 
tutes  revocation  before  final  submission  I  Div.  382;  125  N.  Y.  Supp.  369. 

§  2388.    Notice  of  sale;  how  given. 


c.  Personal  representattTes. — ^Upon 
the  foreclosure  of  a  mortgage  by  adver- 
tisement, it  appeared  that  there  was  no 
personal  representatives  of  the  mort- 
gagor,  who  was   deceased,   upon  whom 

§  2395.    Effect  of  sale. 

d.  Void. — ^A  foreclosure  sale  by  ad- 
Tertisement,  void  because  there  is  no 
proof  of  sale  and  service  of  notice  except 
defective  alfidavits,  cannot  give  a  right 


notice  could  be  served;  the  foreclosure 
was  not  void,  therefore,  because  of  failure 
to  serve  such  notice:  Jefferson  v.  Bangs, 
197  N.  Y.  35;  rev'g  124  App.  Div.  916. 


of  entry,  and  the  purchaser  has  not  the 
status  of  a  mortgagee  in  possession: 
Deutsch  V.  Haab,  135  App.  Div.  756; 
119  N.  Y.  Supp.  911. 


§  2396.    Affidavit  of  sale,  and  of  posting,  serving,  et  cetera,  notice. 

An  affidavit  of  the  sale,  stating  tlie  time  when,  amd  the  place  where,  die 
aale  was  made;  the  su.m  bid  for  each  distinct  parcel,  separattely  sold;  the 
name  of  the  purchaser  of  each  distinct  parcel ;  and  the  name  of  the  person 
or  persons,  court  officer  or  other  officer,  to  whom  the  proceeds  of  the  sale 
•were  paid,  and  the  sums  thereof  must  be  made  by  the  i^rson  who  officiated 
ae  auctioneer  upon  the  sale.  An  affidavit  of  the  publication  of  the  notice 
of  sale,  and  of  the  notice  or  notices  of  positponement,  if  any,  nmy  be  made 
by  the  publisher  or  printer  of  lihe  news»paper  in  which  they  were  published, 
or  by  his  foreman  or  principal  clerk.  An  affidavit  of  the  affixing  of  a  copy 
of  the  notice,  at  or  near  the  entrance  of  the  proper  court  house,  may  be 
made  by  the  person  who  so  affixed  it,  or  by  any  person'  who  saw  it  so  aflBxed, 
art  least  eighty-four  days  before  the  day  of  sale.  An  affidavit  of  the  affix- 
ing of  a  copy  of  the  notice  in  the  book,  kept  by  the  county  clerk,  may  be 
made  by  the  county  clerk,  or  by  any  person  who  saiw  it  so  affixed,  at  least 
eighty-four  days  before  the  day  of  sale.  An  affidavit  of  the  service  of  a 
copy  of  the  notice  upon  the  mortgagor,  or  upon  any  other  person,  upon 
whom  the  notice  must  or  may  be  served,  may  be  made  by  the  person  who 
m-ade  the  servicie.  Where  two  or  more  distinct  parcels  are  sold  to  different 
purchasers,  separate  affidavits  may  be  made  with  respect  to  each  paroel,  or 
one  set  of  affidavits  may  be  made  for  all  the  panxsels. 

Amended  by  chap.  343  of  1912.      (In  effect  Sept.  1,  1912.) 

^ote. — ^The  amendment  by  chap.  343  of  1912  requires  the  af&davlt  of  sale  to 
state  the  name  of  the  court  officer  or  other  officer  to  whom  the  proceeds  of  sale 
were  paid. 
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[§§  2408a,  2412 


a.  By  fdiom. — ^The  affldavlta  of  sale 
and  the  senrloes  of  notice  thereof  mnst  be 
made  by  the  persons  named  In  the  stat- 
ute, and  because  the  statute  says  they 


"  may  " 


be  made  by  the  persons  named 
does  not  entitle  other  persons  to  make 
them:  Deutsch  y.  Haab,  135  App.  DIt. 

756;    119  N.  Y.  Supp.   911. 


§  2408a.    Delivery  of  certain  affidavits  to  purchaser. 

Each  county  clerk  and  register  in  this  state,  in  whose  office,  affidavits  in 
foreclosure  of  mortgages  by  advertisement,  or  the  certified  copies  thereof, 
have  been  or  shall  be  filed  and  recorded  pursuant  to  the  provisions  of  this 
title  is  hereby  authorized  to  deliver  the  same  to  the  purchaser  of  the  mort- 
gaged property  on  the  foreclosure  sale,  and  such  purchaser  shall  be  entitled 
to  such  delivery. 

From  chap.  223  of  1900,  {  1. 
Added  by  chap.  65  of  1909. 


§  2410.    Petition  by  individual. 

b.  An  application  by  parents  to  cor- 
rect the  records  of  the  department  of 
health,  where  by  reason  of  a  mistake  the 
tme  name  of  their  child  was  not  entered, 
will  not  be  denied  on  the  theory  that  it 


is  a  change  of  name  without  complying 
with  the  code:  People  ex  rel.  Baker  t. 
Department  of  Health,  131  App.  Div. 
693;  116  N.  Y.  Supp.  66. 


§  241 1 .    Petition  by  corporation. 

Now  §  60,  General  Corporation  Law,  chap.  28  of  1909;  only  change  "  public  service 
commission  "  in  place  of  "  board  of  railroad  commissioners." 

Amended  by  chap.  296  of  1910. 


§  2412.    Contents  of  petition. 


Part  relating  to  corporations  now  {61,  General  Corporation  Law,  chap.  28  of  1909; 
only  change  is  words  "the  name,  age  and  residence  of  the  individual  whose  name 
is  proposed  to  be  changed,  and  the  name  which  he  proposes  to  assume,  and  if  the 
petitioner  be  a  corporation,"  are  stricken  out 

The  repealing  statute  only  repeals  that  part  of  the  section  relating  to  corporations, 
and  that  part  relating  to  individuals  remains  as  S  2412,  Code  Civ.  Pro.,  viz.: 

I  2412.  CONTENTS  OF  PETITION.— The  petition  must  be  in  writing,  signed  by 
the  petitioner  and  verified  in  like  manner  as  a  pleading  in  a  court  of  record,  and 
must  specify  the  grounds  of  the  application,  the  name,  age  and  residence  of  the 
individual  whose  name  is  proposed  to  be  changed,  and  the  name  which  he  proposes 
to  assume. 

Amended  by  chap.  65  of  1909. 


e.  Other  matters. — In  addition  to  the 
matters  required  to  be  stated  by  §  2412 
the  petition  must  state  whether  the  ap- 
plicant Is  married  or  single;  whether  he 
is  a  party  to  any  action;  whether  there 
are  any  Judgments  against  him; 
whether  there  is  any  commercial  paper 
held,  indorsed   or   accepted  by   him   in 


the  name  which  he  wishes  to  abandon; 
his  birth  place  and  name  of  his  parents; 
and  that  he  has  been  a  citizen  of  the 
United  States  for  at  least  six  months 
prior  to  making  the  application:  Matter 
of  Burst-ein,  69  Misc.  41;  124  N.  Y. 
Supp.    989. 
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§  2413.    Notice  of  presentation  of  petition. 

Part  relating  to  corporations  now  i  62,  General  Corporation  Law,  chap.  28  of 
1909,  viz.: 

§  62.  NOTICE  OF  PRESENTATION  OF  PETITION.—  If  the  petition  be  made  by 
a  corporation  located  elsewhere  than  in  the  city  and  county  of  New  York,  notice  of 
the  presentation  thereof  shall  be  published  once  in  each  week  for  three  successive 
weeks  in  a  newspaper  of  every  county  in  which  such  corporation  shall  have  a  busi- 
ness office,  or  if  it  has  no  business  office,  of  the  county  in  which  its  principal  cor- 
porate property  is  situated,  or  in  which  its  operations  are  or  theretofore  have  been 
principally  conducted,  which  newspaper,  if  it  be  a  banking  corporation,  shall  be  desig- 
nated by  the  superintendent  of  banks,  if  an  insurance  corporation,  by  the  super- 
intendent of  insurance,  or  if  a  railroad  corporation,  by  the  public  service  commis- 
sion. In  the  city  and  county  of  New  York  such  notice  shall  be  published  once 
in  each  week  for  three  successive  weeks  in  two  daily  newspapers  published  in 
such  county.  If  the  petition  be  made  by  a  domestic  corporation  organized  under 
or  subject  to  the  religious  or  membership  corporations  law  the  court  may  dis- 
pense with  the  publication  of  the  notice  of  the  presentation  of  such  petition  or 
require  notice  of  such  presentation  to  be  given  to  such  persons  and  in  such 
manner  as  the  court  thinks  proper. 

A  copy  of  the  petition  and  notice  of  motion  shall  be  filed  with  the  secretary  of 
state,  and  the  proposed  name  shall  thereupon  be  reserved  for  said  corporation  until 
three  weeks  after  the  date  of  such  motion,  and  until  three  weeks  after  the  date  of 
any  adjournment  of  such  motion  if  notice  of  such  adjournment  shall  be  filed  with 
the  secretary  of  state,  and  no  certificate  of  incorporation  of  a  proposed  corporation, 
having  the  same  name  as  the  name  proposed  in  such  petition,  or  a  name  so  nearly 
resembling  it  as  to  be  calculated  to  deceive  shall  be  filed  in  any  office  for  the  purpose 
of  effecting  its  incorporation,  and  no  corporation  formed  without  the  state  of  New 
York  having  the  same  name  or  a  name  so  nearly  resembling  it  as  to  be  calculated 
to  deceive  shall  be  given  authority  to  do  business  in  this  state. 

Amended  by  chap.  296  of  1910. 

The  repealing  statute  only  repeals  that  part  of  the  section  relating  to  corpora- 
tions, and  that  part  relating  to  individuals  remains  as  S  2413,  Code  Civ.  Pro.,  viz.: 

S  2413.  NOTICE  OF  PRESENTATION  OF  PETITION.— If  the  petition  be  to 
change  the  name  of  an  infant,  and  is  made  by  the  Infant's  next  friend,  notice  of 
the  time  and  place  when  and  where  the  petition  will  be  presented  must  be  served 
upon  the  father,  or  if  he  is  dead  or  cannot  be  found,  upon  the  mother,  or  if  both 
are  dead  or  cannot  be  found,  upon  the  general  guardian  or  guardian  of  the  person  of 
the  infant,  in  like  manner  as  a  notice  of  a  motion  upon  an  attorney  in  an  action, 
unless  it  appears  to  the  satisfaction  of  the  court  that  the  infant  has  no  father  or 
mother,  or  that  both  reside  without  the  state  or  cannot  be  found,  and  that  he  has 
no  guardian  residing  within  this  state,  in  which  case  the  court  may  dispense  with 
notice  or  require  notice  to  be  given  to  such  persons  and  in  such  manner  as  the  court 
thinks  proper. 

Amended  by  chap.  65  of  1909. 

§  2414.    Order. 

Part  now  i  161,  subd.  6,  County  Law,  chap.  16  of  1909,  viz.: 

§  161,  subd.  6.  Record  at  length  in  the  book  kept  in  his  office  for  recording  cer- 
tificates of  incorporation  an  order  entered  in  his  office  changing  the  name  of  a  cor- 
poration.   This  subdivision  also  applies  to  the  county  of  New  York. 
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Part  now  {63,  General  Corporation  Law,  chap.  28  of  1909,  viz.: 

fi  63.  ORDER  AUTHORIZING  CHANGE.— If  the  conrt  to  which  the  petlUon  is 
presented  is  satisfied  thereby,  or  by  the  afiidavit  and  certificate  presented  therewith, 
that  the  petition  is  true,  and  that  there  is  no  reasonable  objection  to  the  change  of 
name  proposed  and  that  the  petition  has  been  duly  authorized  and  that  notice  of 
the  presentation  of  the  petition,  if  required  by  law,  has  been  made,  the  court  shall 
make  an  order  authorizing  the  petitioner  to  assume  the  name  proposed  on  a  day 
specified  therein,  not  less  than  thirty  days  after  the  entry  of  the  order.  The  order 
shall  be  directed  to  be  entered  and  the  papers  on  which  it  was  granted  to  be  filed 
within  ten  days  thereafter  in  the  office  of  the  clerk  of  the  county  in  which  its 
certificate  of  incorporation,  if  any,  shall  be  filed,  or  if  there  be  none  filed,  in  which 
its  principal  office  shall  be  located,  or  if  it  has  no  business  office  in  the  county  in 
which  its  principal  property  is  situated,  or  in  which  its  operations  are  or  theretofore 
have  been  principally  conducted,  or  in  the  office  of  the  clerk  of  the  county  in 
which  the  special  term  granting  the  order  is  held;  and  that  a  certified  copy  of  such 
order  shall,  within  ten  days  after  the  entry  thereof,  be  filed  in  the  office  of  the 
secretary  of  state;  and  also,  if  it  be  a  banking  corporation,  in  the  office  of  the  super- 
intendent of  banks,  or  if  it  be  an  Insurance  corporation,  in  the  office  of  the  super- 
intendent of  insurance,  or  if  it  be  a  railroad  corporation,  in  the  offices  of  the 
public  service  commissions.  Such  order  shall  also  direct  the  publication,  within 
ten  days  after  the  entry  thereof,  of  a  copy  thereof,  in  a  designated  newspaper  in 
the  county  in  which  the  order  is  directed  to  be  entered,  once  in  each  week  for 
fonr  successiye  weeks.  The  court  may  dispense  with  the  publication  of  a  copy 
of  such  order  and  require  notice  to  be  given  to  such  persons  and  in  such  manner 
ae  it  thinks  proper  if  the  petition  be  made  by  a  domestic  corporation  organized 
under  or  subject  to  the  religious  or  membership  corporations  law. 

Amended  by  chap.  296  of  1910. 

The  repealing  statute  only  repeals  that  part  relating  to  corporations,  and  the  part 
relating  to  corporations  remains  §  2414,  Code  Civ.  Pro.,  viz.: 

§  2414.  ORDER. —  If  the  court  to  which  the  petition  is  presented  is  satisfied 
thereby,  or  by  the  affidavit  and  certificate  presented  therewith,  that  the  petition  is 
true,  and  there  is  no  reasonable  objection  to  the  change  of  name  proposed, 
and  if  the  petition  be  to  change  the  name  of  an  infant,  that  the  interests  of  the 
infant  will  be  substantially  promoted  by  the  change,  the  court  shall  make  an  order 
authorizing  the  petitioner  to  assume  the  name  proposed  on  a  day  specified  therein, 
not  less  than  thirty  days  after  the  entry  of  the  order.  The  order  shall  be  directed 
to  be  entered  and  the  papers  on  which  it  wad  granted  to  be  filed  within  ten  days 
thereafter  in  the  clerk's  office  of  the  county  in  which  the  petitioner  resides  if  he  be 
an  individual,  or  in  the  office  of  the  clerk  of  the  city  court  of  New  York  if  the  order 
be  made  by  that  court  Such  order  shall  also  direct  the  publication,  within  ten  days 
after  the  entry  thereof  of  a  copy  thereof  in  a  designated  newspaper,  in  the  county 
In  which  the  order  is  directed  to  be  entered,  at  least  once. 

Amended  by  chap.  65  of  1909. 

§  241 5.    When  change  to  take  effect. 

Part  §  64,  General  Corporation  Law,  chap.  28  of  1909,  and  not  changed. 

Remainder  §  2415,  Code  Civ  Pro.,  viz.: 

i  2415.  WHEN  CHANGE  TO  TAKE  EFFECT.— If  the  order  shall  be  fully  com- 
plied with,  and  within  forty  days  after  the  making  of  the  order,  an  affidavit  of  the 
publication  thereof  shall  be  filed  and  recorded  in  the  office  in  which  the  order  is 
entered,  and  in  each  office  in  which  certified  copies  thereof  are  required  to  be  filed. 
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446 


If  any,  the  petitioner  shall,  on  and  after  the  day  specified  for  that  pnrpose  in  the 
order,  be  known  by  the  name  which  is  thereby  authorized  to  be  assumed,  and  by 
no  other  name. 


Amended  by  chap.  65  of  1909. 

a.  Another  chan^. — ^Where  a  name 
has  been  acquired  by  Judicial  decree, 
another  name  may  not  thereafter  be 
acquired  without  resorting  to  the 
courts:  Matter  of  Burstein,  69  Misc. 
41;   124  N.  Y.  Supp,  989. 

b.  Decree. — On  and  after  the  day 
specified  in  the  order  of  the  court  chang- 
ing a  person's  name  for  the  order  to  take 


effect,  such  person  shall  be  known  by 
that  name,  which  is  thereby  authorised  to 
be  assumed,  and  no  other;  it  may  be  that 
after  acquiring  a  name  by  judicial  decree, 
a  person  cannot  acquire  another  without 
resorting  to  the  court:  Smith  t.  United 
States  Casualty  Go.,  197  N.  Y.  420;  aTg 
131  App.  DiY.  918. 


§  2416.    Substitution  of  new  name  in  pending  action  or  proceeding. 

Now  §  65,  General  Corporation  Law,  chap.  28  of  1909;  only  change  in  first  sen- 
tence "  corporation  "  for  "  person.' 


»• 


§  2417.    Reports  by  clerks  to  state  officers. 


First  sentence  through  "  to  make  insurances  "  now  i  254,  Judiciary  Law,  chap.  3S 
of  1909,  and  not  changed. 

Part  §  34,  Ezecutiye  Law,  chap.  23  of  1909,  viz.; 

I  34.  PUBLICATION  OF  STATEMENT  OF  NAMES  CHANGED.— The  secretary 
of  state  must  cause  to  be  published,  in  the  next  volume  of  the  session  laws  following 
the  report  of  names  changed  made  to  him  by  county  clerks  pursuant  to  the  county 
law,  a  tabular  statement  showing  the  original  name  of  each  person  and  corpora- 
tion and  the  name  which  he  or  it  has  been  authorized  to  assume. 

Remainder,  i  161,  subd.  7,  County  Law,  chap.  16  of  1909,  Tiz.: 

i  161,  subd.  7.  Annually,  in  the  month  of  December,  report  to  the  secretary  of 
state  all  changes  of  names  of  indiyiduals  or  of  corporations,  which  have  been  made 
in  pursuance  of  orders  filed  in  his  office  during  the  past  year  and  since  the  last  pre- 
vious report,  and  also  report  in  like  manner  to  the  superintendent  of  banks  all 
changes  of  the  names  of  banking  corporations,  and  to  the  superintendent  of  insur- 
ance all  changes  of  names  of  corporations  authorized  to  make  insurances.  This 
subdivision  also  applies  to  the  county  of  New  York. 

i  2417,  Code  Civ.  Pro.,  repealed  by  chap.  417  of  1909.    In  efTect  May  20,  1909. 

§  2419.  When  a  majority  of  directors,  etc.,  may  petition  for  dis- 
solution. 

Now  §  170,  General  Corporation  Law,  chap.  28  of  1909,  and  not  changed. 
See  §  101,  General  Corporation  Law,  Action  to  dissolve  a  corporation. 
See  §  130,  General  Corporation  Law,  Action  to  annul  a  corporation. 
See  §§  191,  193,  194,  General  Corporation  Law,  Final  order. 

§  2420.    Id.;  when  they  are  equally  divided. 

Now  §§  171,  172  and  173,  General  Corporation  Law,  chap.  28  of  1909,  and  not 
changed  in  substance. 

§  2421 .    Contents  of  petition. 

Now  §174,  General  Corporation  Law,  chap.  28  of  1909,  and  not  changed. 
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§  2422.    Affidavit  to  be  annexed. 

Now  i  175,  General  Corporation  Law,  chap.  28  of  1909,  and  not  changed. 


§  2423.    Presentation   of   petition,   etc.,   order   to   show   cause. 
Receiver. 

Now  S§  176,  178,  181,  182  and  184,  General  Corporation  Law,  chap.  28  of  1909, 
and  not  changed  in  substance. 


a.  Attomey-Genonil. — ^Where  no  no- 
tice of  presentation  of  petition  and  sched- 
ulee,  nor  of  ^e  application  for  an  order 
t6  show  cause  why  a  corporation  should 
not  be  dissolved,  were  served  on  the 
attorney-general,  nor  any  copies  of  the 
motion  papers  or  proposed  order,  the  or- 
der to  show  cause  is  void,  and  all  pro- 
ceedings under  it;  where  a  temporary  re- 
ceiver was  lippointed  after  the  presenta- 
tion of  the  petition,  and  on  proper  notice 
to  the  attorney-general  it  is  valid,  for 
an  order  to  show  cause  need  not  neces- 
sarily precede  it:  Knickerbocker  Trust 
Co.  V.  Tarrytown,  W.  P.  &  M.  R.  Co.,  133 
App.  Div.  285;  117  N.  T.  Supp.  871. 

b.  De  facto  directors. — ^Where  stock 
holders  elect  directors  with  knowledge 
that  they  are  not  stockholders  in  fact, 
but  merely  of  record,  such  directors  may 
join  in  a  petition  for  the  voluntary  disso- 
lution of  the  corporation;  likewise  de  facto 
directors  may  join  in  a  petition;  a  tem- 
porary receiver  should  not  be  appointed 
without  a  full  hearing  of  those  represent- 
ing the  majority  interests  of  stockholders 
and  creditors:  Matter  of  Manoca  Temple 
Association,  128  App.  Div.  796;  113 
N.  T.  Supp.  172. 

e.  The  power  which  the  court  pos- 
sesses in  proceedings  for  the  voluntary 
dissolution   of   a    corporation    is   purellr 


statutory  and  does  not  depend  on  its  gen- 
eral equity  powers:  Matter  of  Tarrytown, 
White  Plains  &  M.  R.  Co.,  133  App.  Div. 
297;  117  N.  Y.  Supp.  695. 

d.  The  power  of  the  court  in  proceed- 
ings for  the  voluntary  dissolution  of  a 
corporation  Is  purely  statutory  and  does 
not  depend  on  general  equity  powers:  Id. 

e.  bijnnctions. — Under  the  Code,  in- 
terlocutory injunctions  are  authorized 
only  in  actions;  they  can  issue  in  special 
proceedings  only  where  expressly  au- 
thorized by  statute;  the  nature  of  a 
motion  depends  on  the  nature  of  the 
action  or  proceeding  in  which  it  Is 
made:  Matter  of  Dietz,  138  App.  Div. 
283;  122  N.  Y.  Supp.  1063. 

f .  Receiver.  —  The  court  has  not 
power  to  appoint  a  receiver  of  a  corpo- 
ration at  the  instance  of  a  general  cred- 
itor, who  has  not  obtained  judgment 
and  had  an  execution  returned  unsatis- 
fied and  a  receiver  so  appointed  is  not 
entitled  to  any  pay  out  of  the  corporate 
property;  but  where  the  court,  without 
authority,  has  appointed  a  receiver  the 
corporation  may  waive  the  objection 
that  the  creditor  has  not  exhausted  his 
remedy  at  law;  such  receiver  is  entitled 
to  commissions  in  addition  to  his  neces- 
sary expenses.:  Moe  v.  McNally  Co.,  138 
App.  Div.  480;  123  N.  Y.  Supp.  71. 


§  2424.    Order  to  be  published. 

Now  i  179,  General  Corporation  Law,  chap.  28  of  1909,  viz.: 

§  179.  PUBLICATION  OF  ORDER  TO  SHOW  CAUSE  WHY  CORPORATION 
SHOULD  NOT  BE  DISSOLVED. —  A  copy  of  the  order  must  be  published,  as  pre- 
scribed therein,  at  least  once  in  each  of  the  three  weeks  immediately  preceding  the 
time  fixed  therein  for  showing  cause,  in  one  or  more  newspapers,  specified  in  the 
order,  published  in  the  city  or  county  wherein  the  order  Is  entered. 

§  2425.    Id.;  to  be  served  on  creditors  and  stockholders. 

Now  i  180,  General  Corporation  Law,  chap.  28  of  1909,  and  not  changed. 

§  2426.    Hearing. 


Now  ii  185,  186  and  187,  General  Corporation  Law,  chap.  28  of  1909,  and  not 
changed. 
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§  2427.    Id.;  original  papers  may  be  used. 

Now  S§  18S.  189,  General  Corporation  Law,  chap.  S8  of  1909.  and  not  cbanged. 

§  2428.    Application  for  final  order. 

Now  i  190,  General  Corporation  Law,  chap.  28  of  1909,  and  not  changed. 


§  2429.    Final  order. 

Now  §§  191,  192  and  194,  General  Corporation  Law,  chap.  28  of  1909,  and  not 
changed  in  substance. 

See  §§  104,  106,  General  Corporation  Law,  Receiver  may  be  appointed;  permanent 
and  temporary  receiver. 


a.  The  court  has  power  in  a  proper 
case  and  on  proper  conditions  to  vacate 
a  final  order  dissolving  a  corporation  in 
a  proceeding  for  the  voluntary  dissolution 
thereof:  Matter  of  Automatic  Chain  Co., 
64  Hide.  280;  118  N.  Y.  Supp.  542. 

b.  A  reference  is  proper  to  take  and 
state  the  account  of  a  receiver  appointed 


under  §  2429,  upon  the  voluntary  dlno- 
lution  of  a  corporation;  §§  66  to  89  of 
title  4,  pt  8,  of  the  Revised  Statutes  ware 
made  applicable  to  receivers  under 
§  2429,  by  chapter  246  of  1880,  and  are 
still  in  force:  Matter  of  Home  Book  Oo^ 
60  Misc.  560;  112  N.  Y.  Supp.  1012. 


\ 


§  2430.    Certain  sales,  etc.,  void. 

Now  i  193,  General  Corporation  Law,  chap.  28  of  1909,  and  not  changed. 

§  2431.    Certain  corporations  excepted  from  this  title. 

Now  ii  177  and  195,  General  Corporation  Law,  chap.  28  of  1909,  and  not  changed. 

§  2431a.    Commissions  of  receiver. 

Now  S  277,  General  Corporation  Law,  chap.  28  of  1909,  and  not  changed. 

S  2431b.    Final  accounting. 

Now  §  268,  General  Corporation  Law,  chap.  28  of  1909,  and  not  changed  la 
substance. 

§  2432.    The  different  remedies  under  this  title. 


c.  Assignment. — A  general  assign- 
ment for  the  benefit  of  oreditors  does 
not  prevent  the  assignor's  creditors 
from  Instituting  supplementary  pro- 
ceedings: Matter  of  Rutaced  Co.,  137 
App.  Div.  716;   122  N.  Y.  Supp.  454. 

d.  Costs. — ^The  amendment  to  §  2432 
made  by  chapter  176  of  1896,  only  con- 
fers that  right  where  costs  are  awarded 
by  final  order  in  a  special  proceeding, 
and  does  not  authorize  the  remedy  to 
collect  costs  given  by  an  interlocutory 
order  in  an  action:  Matter  of  Stoddard, 
128  App.  Div.  759;  113  N.  Y.  Supp.  157. 

e.  Examination. — ^Where  a  receiver 
has  been  appointed  in  proceedings  sup- 
plementary to  execution,  the  Judgment 
creditor  is  not  entitled  to  an  order  for 
the  examniation  of  a  third  party  al- 
leged to  hold  property  of  the  judgment 


debtor:     Sorrentino    v.    Langlois,    144 
App.  Div.  271. 

f.  The  examination  of  a  third  party 
may  be  continued  although  it  appears 
that  the  right  of  the  Judgment  debtor 
to  the  possession  of  the  property  is 
"  substantially  disputed;"  for  a  receiver 
may  be  appointed  who  may  maintain 
an  action  to  recover  the  property,  or  to 
set  aside  the  bill  of  sale,  or  other  assign- 
ment made  by  the  judgment  debtor: 
Matter  of  First  Nat.  Bank  v.  Gow,  139 
App.  Div.  576;  124  N.  Y.  Supp.  449. 

g.  Requirements.  —  Supplementary 
proceedings  are  the  creation  of  the 
statute  and  the  statutory  requirements 
must  be  strictly  complied  with:  Tiile 
Guarantee  &  Trust  Co.  v.  Brown,  136 
App.  Div.  843;  121  N.  Y.  Supp.  891. 
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§  2434.    Supplementary  proceedings. 

Either  specitd  prooeedimga  may  be  instituted  before  a  judge  of  the  oourU 
out  of  which,  or  the  oouaity  judge,  the  apecial  coumty  judge,  or  the  special 
suTTOgarte,  of  the  oouMy  to  which  the  execution  waa  issued,  or  where  it  was 
issued  to  the  city  amd  oounity  of  New  York,  from  a  court  other  thaai  the 
city  court  of  that  city,  before  a  justice  of  the  supreme  court  for  tihat  city 
aoid  county.  Where  the  execution  was  leeued  out  of  a  court  other  than  tihe 
supreme  court,  and  it  is  shown  by  affidavit  that  each  of  the  judges  before 
whom  the  special  proceedings  might  be  instituted,  as  prescribed  by  this  sec- 
tion, is  absent  from  the  county,  or  for  any  reason,  unable  or  disqualified 
to  act,  the  special  prooeedings  may  be  instituted  before  a  jusrtice  of  the 
supreme  court.  In  that  case,  if  he  does  not  reside  within  the  judicial  dis- 
trict embracing  the  county  to  which  the  execution  was  issued,  the  order 
m.ade  or  warrants  issued  by  him  must  be  returnable  to  a  justice  of  the 
supreme  court,  residing  in  that  disstrict,  or  the  county  judge,  or  the  special 
judge,  or  special  surrogate,  or  that  of  am  adjoining  county,  as  directed  in 
the  order  or  warrant.  Where  the  judgment  upon  whidi  the  exeoutioni  was 
issued  was  recovered!  in  a  municipal  court  of  the  city  of  Isew  York,  either 
special  proceeding  shaJl  be  instituted  before  a  justice  of  the  city  court  of 
the  city  of  New  York. 

Amended  by  chaps.  558  and  831  of  1911. 

Note. — ^The  amendment  by  chape.  558  and  831  of  1911  merely  substitutes  the 
word  "  municipal  "  for  "  district  "  and  effects  no  change  in  the  present  practice. 


a.  Municipal  court. — ^The  proTisions 
of  §  2434  are  applicable  to  judgments 
recovered  in  the  municipal  court  of  the 
city  of  New  York;  a  justice  of  the  city 
court  has  jurisdiction  of  supplementary 
proceedings  on  a  judgment  of  the  munici- 
pal court  docketed  in  the  county  clerk's 
office:  Matter  of  Hottenroth  y.  Flaherty, 
61  Misc.  108;  112  N.  Y.  Supp.  1111. 

b.  The  provisions  of  §  2434  cannot 
be  construed  to  extend  to  the  muni- 
cipal court  in  the  borough  of  Brooklyn: 


Owens  V.  Ford,   68   Misc.   522;    124  N. 
Y.  Supp.  522. 

c.  Orders. — Orders  in  supplementary 
proceedings  are  judge's  orders,  not 
court  orders:  Feinberg  v.  Kutcosky,  147 
App.  Div.  393. 

d.  Statutory.  —  Proceedings  supple- 
mentary to  execution  are  purely  statu- 
tory and  no  court  has  inherent  juris- 
diction respecting  them:  Matter  of  Ward 
V.  Stoddard,  144  App.  Div.  143. 


§  2435.    Order  to  examine  judgment  debtor  after  return  of  execution. 


e.  Affidavits — ^Under  §  2435  or  §  2436 
an  order  for  the  examination  of  a  judg- 
ment debtor  In  supplementary  proceed- 
ings may  be  granted  upon  proof  of  the 
essential  facts  by  affidavit  or  "  other 
competent  written  evidence; "  and  an 
affidavit  proving  such  facts  made  by  a 
clerk  in  the  office  of  the  attorney  for  the 
judgment  creditor  is  sufficient:  Bridges  v. 
Koppelman,  63  Misc.  27;  117  N.  Y.  Supp. 
306. 

f.  The  affidavit  must  be  made  by  the 
judgment  creditors  himself  or  if  by  an- 
other, the  authority  to  act  must  appear 
on  its  face;  where  it  is  made  by  an  attor- 
ney at  law,  authority  is  presumed;  an 
affidavit   by    one    "  connected    with    the 

29 


office"  of  the  judgment  creditor's  attor- 
ney is  insufficient  if  it  does  not  show  that 
the  judgment  creditor  authorized  the 
proceeding:  Title  Guarantee  &  Trust  Co. 
V.  Brown,  136  App.  Div.  843;  121  N.  Y. 
Supp.  891. 

g.  Altered  order. — ^Where  an  order 
in  supplementary  proceedings  requiring 
the  defendant  to  appear  and  be  examined 
as  to  his  property  is  made  by  a  justice  of 
the  supreme  court,  and  is  subsequently 
altered  by  another  justice,  by  changing 
the  date  upon  which  the  defendant  is  re- 
quired to  appear  and  be  examined,  and 
the  justice  making  the  change  writes  his 
initials  in  the  margin  opposite  the  alter- 
ation,  the   order   is   a   nullity;   and   the 
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judgment  debtor  cannot  be  punished  for 
his  failure  to  obey:  Vogel  t.  Nlnmark,  62 
Misc.  591;  116  N.  Y.  Supp.  825. 

a.  New  order. — ^A  judgment  creditor 
on  showing  that  his  Judgment  debtor 
has  come  into  the  possession  of  property 
since  the  granting  of  a  former  order  is 
entitled  to  a  new  order  for  the  judg- 
ment debtor's  examination:  Bendick  v. 
Meyer,  72  Misc.  156. 

b.  Prerequisite. — Prior  to  the  grant- 
ing of  an  order  to  examine  a  judgment 
debtor  in  proceedings  supplementary  to 
execution,  an  execution  must  have  Issued 
to  the  sheriff  of  the  county  of  the  judg- 
ment debtor's  residence  as  provided  In 
i  2435:  Katz  y.  Kosower,  63  Misc.  25; 
117  N.  T.  Supp.  316, 


c.  SaffidenGy  of  aUegation. — ^An  afll- 
davlt  which  alleges  that  the  judgment 
was  "  duly  rendered "  and  execution 
"  duly  Issued  "  out  of  the  supreme  court, 
sufficiently  indicates  the  recovery  of  judg- 
ment and  issue  of  execution:  Sherl  ▼. 
Kurzman,  60  Misc.  332;  113  N.  T.  Supp. 
288. 

d.  The  amendment  to  i  2432  made 
by  chapter  176  of  1896,  only  confers  that 
right  where  costs  are  awarded  by  final 
order  in  a  special  proceeding  and  does 
not  authorize  the  remedy  to  collect  costs 
given  by  an  interlocutory  order  in  an 
action:  Matter  of  Stoddard,  128  App.  Dlv. 
759;  113  N.  Y.  Supp.  157. 


§  2436.    Id.;  before  return  of  execution. 


e.  Bbounliuitloii. — A  proceeding  to  ex- 
amine judgment  debtor  cannot  be  main- 
tained where  it  appears  by  the  affidavits 
that  the  property  the  judgment  debtor 
refuses  to  apply  is  property  that  might 
be  levied  upon  under  an  execution:  Car- 
bonating  Apparatus  Go.  v.  Bennett,  56 
Misc.  47;  106  N.  Y.  Supp.  1052. 

f.  Money. — ^Money  on  deposit  in  a 
bank  is  not  subject  to  levy  under  an  ex- 
ecution; and  an  order  requiring  a  judg- 
ment debtor  to  apply  moneys  bo  deposited 
toward  satisfying  the  judgment,  pursu- 
ant to  S  2436,  is  proper:  Summerfield  v. 
Goldstein,  59  Misc.  887;  112  N.  Y.  Supp. 
857. 

g.  AffldJAvit. — ^The  affidavit  must  be 
made  by  the  judgment  creditor  himself 
or  if  by  another,  the  authority   to   act 


must  appear  on  its  face;  where  it  is  made 
by  an  attorney  at  law,  authority  Is  pre- 
sumed; an  affidavit  by  one  "connected 
with  the  office  "  of  the  judgment  credit- 
or's attorney  is  insufficient  if  it  does  not 
show  that  the  judgment  creditor  author- 
ized the  proceeding:  Title  Guarantee  t 
Trust  Co.  V.  Brown,  136  App.  Div.  843; 
121  N.  Y.  Supp.  891. 

h.  Under  S  2435  or  S  2436  an  order 
for  the  examination  of  a  judgment  debtor 
in  supplementary  proceedings  may  be 
granted  upon  proof  of  the  essential  facts 
by  affidavit  or  "  other  competent  written 
evidence; "  and  an  affidavit  proving  such 
facts  made  by  a  clerk  in  the  office  of  the 
attorney  for  the  judgment  creditor  is  sof- 
ficient:  Bridges  v.  Koppelman,  63  Misc. 
27;  117  N.  Y.  Supp.  306. 


§  2437.    Warrant  of  arrest  instead  of  order. 


i.  Examination. — A  warrant  for  the 
arrest  of  a  judgment  debtor,  in  proceed- 
ings for  his  examination  before  or  after 
the  return  of  an  execution,  under  §  2437, 
must  recite  the  facts  that  bring  the  pro- 


ceeding within  §  2458,  and  for  its  failure 
to  do  so  should  be  vacated:  Matter  of 
Barnett  v.  Lewinsky,  66  Misc.  141;  121 
N.  Y.  Supp.  378. 


§  2441 .    Order  to  examine  person  having  property,  etc.,  of  judgment 
debtor. 


lit 


Affidlavit. — ^The  affidavit  must  be 
made  by  the  judgment  creditor  hlmseli 
or  if  by  another,  the  authority  to  act 
must  appear  on  its  face;  where  it  is  made 
by  an  attorney  at  law,  authority  is  pre- 
sumed; an  affidavit  by  one  "connected 
with  the  office"  of  the  judgment  credit- 
or's attorney  is  Insufficient  if  it  does  not 
show  that  the  judgment  creditor  author- 
ized the  proceeding:  Title  Guarantee  & 
Trust  Co.  V.  Brown,  136  App.  Div.  843; 
121   N.   Y.  Supp.   891. 

k.  Books  and  papers. — A  Judgment 
creditor  in  supplementary  proceedings 
may  examine   a  witness  to  the  fullest 


extent  concerning  property  of  the  debtor 
held  by  him,  although  he  claims  ad- 
verse title;  although  there  is  no  au- 
thority for  an  inspection  of  books  and 
papers  on  an  examination  in  supple- 
mentary proceedings,  a  witness  may  be 
compelled  to  produce  such  documents 
and  be  required  to  examine  them  to 
refresh  his  recollection  and  to  enable 
him  to  make  a  full  disclosure  witb  re- 
spect to  the  subject  of  the  examination: 
Matter  of  First  Nat.  Bank  v.  Gow,  Xo. 
2,  139  App.  Div.  582;  124  N.  Y.  Supp. 
454. 
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a.  Disputed. — ^The  examination  of  a 
thlTd  party  may  be  continued  although 
it  appears  that  the  right  of  the  judg- 
ment debtor  to  the  possession  of  the 
property  is  "substantially  disputed;" 
for  a  receiver  may  be  appointed  who 
may  maintain  an  action  to  recover  the 
property,  or  to  set  aside  a  bill  of  sale,  or 
other  assignment  made  by  the  judgment 
debtor:  Matter  of  First  Nat.  Bank  v. 
Gow,  139  App.  Dlv.  576;  124  N.  Y. 
Supp.  449. 

b.  Exempt  property. — ^Where  prop- 
erty of  a  judgment  debtor  exempt  from 
execution  is  destroyed  by  fire,  his  judg- 
ment creditor  may  not  by  a  third  party 
order  in  supplementary  proceedings  com- 
pel the  moneys  payable  to  the  judgment 
debtor  under  a  policy  of  insurance  on 
such  property  to  be  paid  to  such  creditor, 
but  the  judgment  debtor  is  entitled  to  re- 
ceive and  use  such  moneys  to  replace  the 
articles  destroyed:  Bayer  v.  Za<:k,  66 
Misc.  536;   121  N.  Y.  Supp.  1122. 

c.  L  i  m  1 1  e  d. — Supplementary  pro- 
ceedings for  the  examination  of  a  third 
person  are  limited  by  §  388  and  must 


be  instituted  within  ten  years  after  the 
return  of  an  execuiton  unsatisfied:  Mat- 
ter of  Drake  v.  Barry,  73  Misc.  391. 

d.  Snbseqnent.  —  In  supplementary 
proceedings  for  the  examination  of  a 
third  party  the  court  will  not  order 
delivery  of  property  belonging  to  the 
judgment  debtor  which  he  may  have 
received  subsequent  to  the  commence- 
ment of  the  proceeding:  Matter  of  Rld- 
abock  &  Go.  v.  Scanlon,  71  Misc.  505; 
130  N.  Y.  Supp.  831. 

e.  Witness. — ^There  is  no  necessity 
for  an  order  for  the  examination  of  a 
third  party  where  he  has  been  fully  ex- 
amined as  a  witness  under  an  order  for 
the  examination  of  the  judgment  debtor, 
and  the  court  may  enjoin  him  from 
transferring  property  claimed  to  belong 
to  the  judgment  debtor:  Matter  of  First 
Nat.  Bank  v.  Gow,  139  App.  Dlv.  576; 
124   N.   Y.   Supp.   449. 

f .  Witness  fees.  —  A  third  party, 
served  with  an  order  Issued  under 
§  2441,  is  not  entitled  to  witness  fees: 
Matter  of  Howe  v.  Stewart,  68  Misc. 
352;    123  N.  Y.  Supp.  971. 


§ 


2443.    Reference  may  be  ordered  at  any  time. 


g.  Referee.  —  An  attorney  at  law 
holding  an  unsatisfied  judgment  against 
a  debtor  should  not  be  appointed  a 
referee  to  take  evidence  in  supplemen- 


tary proceedings  brought  against  the 
debtor  by  another  creditor:  Matter  of 
Higley  v.  Novark,   145   App.   Dlv.   7. 


§  2444.    Proceedings  upon  examination;  adjournment. 


h.  Power  of  court. — A  judge  has  su- 
pervisory power  over  supplementary 
proceedings  pending  before  a  referee 
and  on  the  application  of  the  debtor 
should  compel  their  termination  within 
a  reasonable  time  after  a  fair  examina- 
tion: Feinberg  v.  Kutcosky,  147  App. 
Dlv.  393. 


i.  Third  party. — In  supplementary 
proceedings,  the  judgment  creditor  may 
examine  a  third  party  against  whom 
the  judgment  debtor  is  prosecuting  an 
action,  but  not  for  tbe  purpose  of  find- 
ing out  whether  the  former  has  a  de- 
fense to  such  action:  First  National 
Bank  v.  Gow.  67  Misc.  547;  124  N.  Y. 
Supp.  755. 


§  2447.    Order  requiring  delivery  of  money  or  property  to  sheriff  or 
receiver. 


j.  Property. — It  is  only  specific  per- 
sonal proper^  of  the  judgment  debtor 
shown  to  exist,  where  the  right  of  the 
debtor  thereto  is  not  substantially  dis- 
puted, that  the  court  may  order  to  be 
turned  over  to  the  sheriff  or  receiver: 
Matter  of  Bhrich  v.  Root,  134  App.  Dlv. 
432;   118  N.  Y.  Supp.  1104. 

k.  Right  to  possession. — A  summary 
order  should  not  be  made  in  a  proceed- 
ing supplementary  to  execution  for  the 
application  of  money  or  property  to  the 
payment  of  the  judgment  unless  the 
judgment  debtor's  right  to  the  imme- 
diate possession  of  such  money  or  prop- 


erty is  substantially  undisputed:  Kenney 
V.  South  Shore  Natural  G^as  &  F.  Co., 
201  N.  Y.  89. 

1.  Third  party. — The  examination  of 
a  third  party  may  be  continued  although 
it  appears  that  the  right  of  the  judg- 
ment debtor  to  the  possession  of  the 
property  Is  "substantially  disputed;" 
for  a  receiver  may  be  appointed  who 
may  maintain  an  action  to  recover  the 
property,  or  to  set  aside  a  bill  of  sale, 
or  other  assignment  made  by  the  judg- 
ment debtor:  Matter  of  First  Nat.  Bank 
v.  Gow,  139  App.  Dlv.  576;  124  N.  Y. 
Supp.    449. 


§§  2451,  2457] 
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§  2451 .    Judge  may  enjoin  transfer,  etc.,  of  property. 


a.  Contempt. — ^The  assignment  of  a 
bond  and  mortgage  by  an  assignee,  who 
reoelved  it  prior  to  the  institution  of 
supplementary  proceedings  against  his 
assignor,  is  not  in  violation  of  an  order 
made  therein  forbidding  the  transfer  of 
any  property  belonging  to  the  judgment 
debtor,  so  as  to  put  said  assignee  in  con- 
tempt: Sullivan  V.  United  States  Gas  Fix- 
ture Co.,  134  App.  Div.  658;  119  N.  Y. 
Supp.  532. 

b.  Injunction. — ^There  is  no  necessity 
for  an  order  for  the  examination  of  a 
third  party,  where  he  has  been  fully 
examined  as  a  witness  under  an  order 


for  the  examination  of  the  Judgment 
debtor,  and  the  court  may  enjoin  him 
from  transferring  property  claimed  to 
belong  to  the  judgment  debtor:  Matter 
of  First  Nat.  Bank  v.  Gow,  139  App. 
Div.    576;    124   N.   Y.   Supp.    449. 

c.  Jnrop's  fees. — ^An  order  in  pro- 
ceedings supplementary  to  execution 
served  upon  Uie  clerk  of  the  board  of 
supervisors,  forbidding  him  to  pay  to  the 
judgment  debtor  fees  earned  or  to  be 
earned  as  a  Juror  while  in  attendance  at 
a  term  of  court  then  in  session,  Ib  un- 
authorized: Brown  v.  Edinger,  61  Misc. 
366;  114  N.  Y.  Supp.  1116. 


§  2452.    Mode  of  service  of  certain  orders. 


d.  Foreign  corporation. — While  sup- 
plementary proceedin^^  may  be  main- 
tained against  a  foreign  corporation,  they 
can  be  commenced  only  by  service  upon 
an  officer  of  the  corporation,  as  pre- 
scribed in  i  2452,  and  service  cannot 
properly  be  made  upon  a  person  desig- 
nated as  one  upon  whom  service  can  be 
made  under  §  16  of  the  General  Corpo- 
ration Law,  and  §S  432  and  433  of  the 
Code:  Matter  of  Meyer  v.   Consolidated 


Ice  Co.,  132  App.  Div.  266;  116  N.  Y. 
Supp.  906. 

e.  Jnror. — ^An  order  in  supplemen- 
tary proceedings  for  the  examination  of 
a  Judgment  debtor  may  be  served  on  him 
while  attending  court  as  a  Juror;  and,  if 
such  service  interferes  with  his  duties  as 
a  Juror,  the  matter  may  be  brought  to  the 
attention  of  the  court  by  motion:  Brown 
V.  Edinger,  61  Misc.  366;  114  N.  Y.  Supp. 
1116. 


§  2454.    How  proceedings  discontinued  or  dismissed. 


f.  Vacated* — ^An  order  should  not  be 
vacated  because  a  debtor  contends  that 
the  assignee  of  a  Judgment  who  was  the 
debtor's  surety  for  his  compliance  with 
the  provisions  of  the  Uquor  Tax  Law 


had  by  a  clause  indorsed  upon  the  bond 
agreed  that  the  debtor  should  not  be 
liable:  Matter  of  White,  122  App.  Div. 
93;  106  N.  Y.  Supp.  788. 


§  2456.    Id.;  to  judgment  debtor,  etc. 


g.  Ck>8t8. — Upon  vacating  an  order 
for  the  examination  of  the  Judgment 
debtor  in  proceedings  supplementary  to 
execution,  the  court  has  no  authority  to 


impose  costs  against  the  attorney  for  the 
Judgment  creditor  personally:  Matter  of 
Baker  v.  Blum.  65  Misc.  177;  119  N.  Y. 
Supp.  554.  * 


§  2457.    Disobedience  to  order;  how  punished. 

A  person  who  ref  usies,  or  without  saifficien/t  excus>e  neglects,  to  obey  an 
order  of  a  judjge  or  refei^ee,  made  pimsiianit  to  the  last  two  sections,  or  to 
any  other  provision  of  this  article,  aaid  dnily  served  upon  him,  or  an  oral 
direction,  given  directly  to  him  by  a  judge  or  refeiree,  in  the  course  of  the 
special  pfrooeedings ;  or  to  attend  before  a  judge  or  referee,  according  to  the 
command  of  a  subpoema,  duly  served  upon  him,  may  be  punished  by 
the  judge  of,  or  by  the  court>  out  of  which  the  execution  was  issaied,  by  the 
county  judge,  the  special  county  judge,  or  the  special  surrogate  of  the  county 
to  which  the  execution  was  issued,  or  by  the  city  court  of  the  city  of  New 
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York  or  a  justice  thereof,  if  the  proeeedings  w^re  instituted  before  such 
oouxt  or  -aaiy  justioe  thefreof,  as  for  a  cortteinipt. 

Amended  by  chap.  558  of  1911. 

Note. — ^The  amendment  by  chap.  558  of  1911  codifies  the  present  rule  that  a 
Judge  or  Justice  authorized  to  entertain  supplementary  proceedings  may  punish 
disobedience  to  his  orders,  though  he  be  not  a  judge  of  the  court  out  of  which 
the  execution  issued. 


a.  Contempt. — ^Where  a  Judgment  of 
the  municipal  court  of  the  city  of  New 
York,  by  the  filing  of  a  transcript  in  the 
city  clerk's  office,  became  a  Judgment  of 
the  supreme  court,  out  of  which  execu- 
tion was  issued,  a  motion  to  punish  the 
Judgment  debtor  for  contempt,  in  failing 
to  appear  for  examination  in  proceedings 
supplementary  to  Execution,  under  an 
order  of  the  ^ty  court  of  the  city  of  New 
York,  must  be  made  in  the  supreme 
oourt:  Matter  of  Landis  Machine  Co.,  63 
Misc.  24;  117  N.  Y.  Supp.  305. 

b.  It  is  not  necessary  that  proceed- 
ings to  punish  a  Judgment  debtor  for 
contempt  in  failing  to  obey  an  order  to 
appear  for  examination  be  instituted  be- 
fore the  same  Judge,  who  grranted  the 
order,  but  any  other  Justice  of  the  same 
court  may  punish  the  offender:  Matter 
of  Ward  v.  Scoddard,  144  App.  Div.  143. 

c.  Default. — ^An  order  punishing  a 
Judgment  debtor  for  contempt  in  failing 
to  appear  on  supplementary  proceedings 
will  be  set  aside  when  it  appears  that 
about  the  time  set  for  his  appearance  he 
entered  into  an  agreement  with  the  cred- 
itor to  pay  the  Judgment  in  installments 
and  received  a  letter  from  the  creditor's 
attorney  stating  that  the  default  had  been 
noted  but  no  advantage  would  be  taken 
of  it:  Matter  of  Germansky  v.  Outerman, 
136  App.  Div.  581;  121  N.  Y.  Supp. 
121. 


d.  Discretion. — ^Where  it  does  not 
appear  that  a  Judgment  creditor  has 
suffered  any  actual  loss  or  damage  by 
reason  of  his  Judgment  debtor's  viola- 
tion of  an  order  in  supplementary  pro- 
ceedings, the  amount  of  the  fine  for 
contempt  of  court  is  in  the  discretion  of 
the  Justice  granting  the  order:  Matter 
of  Elgenmacht  v.  Herter,  74  Misc.  405. 

e.  Flctitioiis  name. — ^Where  a  de- 
fendant is  served  with  a  simimons  by  a 
wrong  name,  and  does  not  appear,  the 
Judgment  obtained  is  void,  and  he  may 
raise  the  question  of  Jurisdiction  in  sup- 
plementary proceedings,  and  cannot  be 
punished  for  contempt  in  failing  to  obey 
an  order  for  examination  in  supplement- 
ary proceedings  based  on  said  Judgment: 
Simon  V.  Underwood,  61  Misc.  369;  115 
N.  Y.   Supp.   65. 

f.  Jurisdiction. — A  Judge  in  the  city 
court  of  the  city  of  New  York,  before 
whom  a  proceeding  supplementary  to 
execution  is  pending,  has  Jurisdiction  to 
entertain  an  application  to  punish  the 
Judgment  debtor  for  contempt  in  dis- 
obeying an  order  made  by  him  in  such 
proceeding;  an  orderly  practice  requires 
that  recourse  should  be  had  to  him  for 
such  purpose  rather  than  to  the  supreme 
court:  Matter  of  Buchsbaum  v.  Lane, 
63  Misc.  374;  118  N.  Y,  Supp.  419. 


§  2458.    Upon  what  judgment  and  to  what  county  the  execution 
must  have  issued. 


g.  Arrest. — ^A  warrant  for  the  arrest 
of  a  Judgment  debtor,  in  proceedings  for 
his  examination  before  or  after  the  return 
of  an  execution,  under  9  2437,  must  re- 
cite the  facts  that  bring  the  proceeding 
within  fi  2458,  and  for  its  failure  to  do 
so  should  be  vacated:  Matter  of  Barnett 
V.  Lewinsky,  66  Misc.  141;  121  N.  Y. 
Supp.  378. 

h.  Corporations. — ^Proceedings  supple- 
mentary to  execution  based  upon  Judg- 
ments against  domestic  corporations  or 
against  foreign  corporations  doing  busi- 
ness or  having  an  agency  in  this  state 
are  unauthorized  except  In  actions  or 
special  proceedings  brought  by  or  against 
the  people  of  the  state:    Keystone  Pub- 


lishing Co.  V.  Hill  Dryer  Co.,  55  Misc. 
625;  105  N.  Y.  Supp.  894. 

i.  Lien. — A  Judgment  for  twenty- 
dve  dollars  or  more,  inclusive  of  costs, 
recovered  in  the  municipal  court  of  the 
city  of  New  York  and  docketed  in  a 
county  clerk's  office,  is  a  lien  upon  real 
estate;  and  supplementary  proceedings 
may  be  maintained  after  the  return  un- 
satlBfled  of  an  execution  issued  thereon: 
Mede  v.  Meyer,  55  Misc.  621;  105  N.  Y. 
Supp.  967. 

j.  Judgment  creditor's  action. — Pro- 
ceedings supplementary  to  execution  and 
by  Judgment  creditors'  actions  are  con- 
current; and  a  Judgment  creditor,  by  in- 
stituting an  action  in  the  District  of  Co- 


§§  2460,  2463] 
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lumbia  in  the  nature  of  a  creditor's  action, 
does  not  lose  his  right  to  prosecute  pro- 
ceedings supplementary  to  the  execution 
here:  Matter  of  Albright,  66  Misc.  324; 
106  N.  Y.  Supp.  486. 

a.  Substituted  service. — Proceedings 
supplementary  to  execution  may  be  main- 
tained against  a  Judgment  debtor  upon 
whom  substituted  service  of  the  sum- 
mons In  the  action  in  the  municipal 
court  in  which  the  Judgment  was  recov- 
ered was  made  under  section  33  of  the 
Municipal  Court  Act:  Matter  of  Ck>tton, 
66  Misc.  321;  106  N.  Y.  Supp.  347. 

b.  Sufficiency  of  affidavit. — ^Where 
the  affidavit,  upon  which  an  order  for 
examination   in   supplementary   proceed- 


ings was  granted,  stated  that  the  Judg- 
ment was  rendered  upon  service  of  the 
summons  and  complaint  on  defendant  by 
substitution,  as  required  by  §  2468,  whea 
in  fact  it  was  in  accordance  with  §  436, 
the  Judgment  debtor  could  not  have  been 
misled,  and  an  objection  that  the  affi- 
davit failed  to  state  facts  sufficient  to 
grant  the  order  is  untenable:  Bridges  ▼. 
Koppelman,  63  Misc.  27;  117  N.  Y.  Supp. 
306. 

c.  Supplementary  proceedings  may 
not  be  maintained  on  a  Judgment  ren- 
dered against  one*  in  his  representative 
capacity  under  §  1919:  Matter  of  Krelg- 
man  v.  Dunphy,  66  Misc.  221;  122  N. 
Y.  Supp.  1116. 


§  2460.  No  person  excused  from  answering  on  the  ground  of  fraud. 


d.  Witness. — On  the  examination  of 
a  witness  in  supplementary  proceedings 
as  to  property  of  the  judgment  debtor 
held   by   him,   the   examination   should 


not  be  limited,  as  on  an  examination  of 
a  party  before  trial:  Matter  of  First 
Nat.  Bank  v.  Gow,  No.  2,  139  App.  Div. 
582;   124  N.  Y.  Supp.  454. 


§  2463.    What  property  cannot  be  reached. 

This  article  does  not  authorize  the  seizure  of,  or  other  interference  with, 
any  property  which  is  expressly  exempt  by  law  from  levy  and  sale  by  virtue 
of  an  execution;  or  any  money,  thing  in  action  or  other  property  held  in 
trust  for  a  judgment  debtor,  where  the  trust  has  been  created  by,  or  the  fund 
so  held  in  trust  has  proceeded  from,  a  person  other  than  the  judgment 
debtor;  or  the  earnings  of  the  judgment  debtor  for  his  personal  services 
rendered  within  sixty  days  next  before  the  institution  of  the  special  pro- 
ceeding; when  it  is  made  to  appear  by  his  oath  or  otherwise,  that  those  earn" 
ings  are  necessary  for  the  use  of  a  family,  wholly  or  partly  supported  by 
his  labor. 

In  part  from  Co.  Proc,  §  297. 

Amended  by  chap.  26  of  1886  and  chap.  278  of  1908. 

Note. — The  amendment  by  chap.  278  of  1908  permits  the  examination  of  a  judgment 
debtor  corporation  in  proceedings  supplementary  to  execution. 


e.  Oonstmction. — ^The  provisions  ex- 
empting the  earnings  of  a  judgment 
debtor  for  personal  services  rendered 
within  sixty  days  next  before  the  insti- 
tution of  supplementary  proceedings, 
when  it  appears  that  those  earnings  are 
necessary  for  the  use  of  a  family  wholly 
or  partly  supported  by  his  labor,  should 
be  liberally  construed  in  his  favor: 
Murray  Hill  Co.  v.  Kuhnle,  58  Misc.  313; 
109  N.  Y.  Supp.  699. 

f.  Corporation. — ^Under  i  2463,  as 
amended  by  chapter  278  of  1908,  pro- 
ceedings supplementary  to  execution  may 
be  maintained  against  a  domestic  corpo- 
ration: Rabbe  v.  Astor  Trust  Co.,  61 
Misc.  650;  114  N.  Y.  Supp.  131. 


g.  Earnings. — ^The  fact  that  a  judg- 
ment debtor  maintains  a  home  for  his 
wife  and  children,  in  the  city  of  New 
York,  is  not  enough  to  Justify  the  exemp- 
tion of  his  earnings  for  personal  servioes 
for  sixty  days,  under  §  2463,  unless  it  is 
shown  that  such  earnings  are  necessary 
for  the  use  of  his  family:  Twelfth  Ward 
Bank  v.  Hamilton,  58  Misc.  173;  109  N. 
Y.  Supp.   21. 

h.  Trust  property. — Under  §  2463  if 
the  trusts  created  by  the  will  are  valid, 
the  receiver  cannot  seize  or  Interfere 
with  the  trust  estate  in  this  proceeding: 
that  fact,  however,  does  not  show  that 
he  is  not  interested  in  the  estate  and  its 
preservation:  Matter  of  Kennedy,  14"3 
App.  Div.  839;   128  N.  Y.  Supp.  626. 
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§  2464.    When  and  how  receiver  may  be  appointed. 


a.  Plroperty. — ^A  receiver  may  be  ap- 
pointed in  proceedings  supplementary  to 
execution,  although  there  be  no  proof 
that  the  Judgment  debtor  has  property 
which  may  be  applied  to  the  payment 
of  the  judgment:  Matter  of  Ryan  v. 
Wagner,  143  App.  Div.  176;  127  N.  Y. 
Supp.   973. 

b.  Third  person. — The  examination 
of    a    third    party    may    be    continued. 


although  it  appears  that  the  right  of 
the  judgment  debtor  to  the  possession 
of  the  property  is  "  substantially  dis- 
puted;" for  a  receiver  may  be  appointed 
who  may  maintain  an  action  to  recove? 
the  property,  or  to  set  aside  a  bill  of 
sale,  or  other  assignment  made  by  the 
judgment  debtor:  Matter  of  First  Nat. 
Bank  v.  Gow,  139  App.  Div.  576;  124 
N.  Y.  Supp.  449. 


§  2468.    When  property  is  vested  in  receiver. 


c.  Real  property. — ^The  statute  pro- 
Ylding  for  proceedings  supplementary  to 
the  exe<Sution  confers  upon  the  court  no 
power  to  compel  a  judgment  debtor  to 
convey  to  a  receiver  appointed  in  such 
proceedings  real  property  situated  in  a 
foreign  state:  Heyl  v.  Taylor,  64  Misc. 
31;  117  N.  Y.  Supp.  916. 


d.  A  receiver  in  supplementary  pro- 
ceedings is  not  vested  with  the  title 
to  the  real  property  of  the  judgment 
debtor,  but  takes  only  a  right  of  posses- 
sion, as  a  means  of  satisfying  the  judg- 
ment creditor's  judgment:  Bartkowaik 
V.  Sampson,  73  Misc.  446. 


§  2469.    How  receiver's  title  to  personal  property  extended  by 
relation. 


e.  Receiver's  Utie, — ^Upon  the  ap- 
pointment and  qnaliflcation  of  a  receiver 
in  supplementary  proceedings,  he  takes 
the  legal  title  to  all  the  personal  prop- 
erty of  the  judgment  debtor,  whether  in 
his  hands  or  in  the  hands  of  others,  as 
of  the  date  of  the  service  of  the  order  in 
supplementary  proceedings,  except  as 
against  purchasers  in  good  faith,  or  a 
debtor  who  has  paid  his  debt  in  good 
faith:  Wrede  v.  Oilley,  132  App.  Div. 
293;  117  N.  T.  Supp.  6. 


f.  A  receiver's  title  to  judgment 
debtor's  property  relates  back  to  the 
date  of  the  service  of  the  order  for  the 
judgment  debtor's  examination  only  for 
the  benefit  of  the  creditors  in  whose  be- 
half the  proceedings  were  instituted, 
and  does  not  relate  back  for  the  benefit 
of  those  to  whom  the  receivership  is 
later  extended:  Hubbard  v.  Lewis  Co., 
128  App.  Div.  416;  112  N.  Y.  Supp. 
1050. 


§  2471.    Receiver  to  be  subject  to  control  of  court. 


g.  Control. — By  the  provisions  of 
§  2471  a  receiver  in  supplementary  pro- 
ceedings is  subject  to  the  direction  and 
control  of  the  court  out  of  which  the 
execution  issued:  People  ex  rel.  Gollu- 
bier  V.  Lynch,  72  Misc.  458. 


h.  Sale. — A  sale  by  a  receiver  in  sup- 
plementary proceedings  of  property  be- 
longing to  the  judgment  debtor  is  sub- 
ject to  the  supervision  of  the  court  ap- 
pointing him:  Matter  of  Hall  v.  Knott, 
69  Misc.  407;  125  N.  Y.  Supp.  299. 


§  2471  a.    Delivery  of  books  and  papers,  how  enforced. 

Now  §  80,  Public  Officers  Law,  chap.  51  of  1909,  and  not  changed. 


i.  Title. — ^An  order  requiring  the  de- 
livery of  books  and  papers  should  only 
be  made  where  the  claimant  has  a  clear 


prima  facie  title  to  the  office  free  from 
reasonable  doubt:  Matter  of  Bogaskie,  59 
Misc.  541;  111  N.  Y.  Supp.  922. 


§  2472.    General  jurisdiction  of  surrogate's  court. 


j.  Accounting. — ^The  supreme  court 
will  entertain  an  action  for  an  accounting 
only  where  matters  are  involved  of  which 
the  surrogate  has  no  jurisdiction;  a  pro- 
ceeding of  accounting  brought  by  an  ex- 
ecutor in  the  surrogate's  court  will  be 
stayed  where  there  is  already  pending  an 


action  against  the  executor  to  compel  him 
to  account:  Matter  of  Farrell,  125  App. 
Div.  702;  110  N.  Y.  Supp.  41. 

k.  The  supreme  court  is  reluctant  to 
exercise  its  jurisdiction  to  settle  the  ac- 
count of  its  executors,  but  where  the  set- 
tlement  involves     the    question   of   the 
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yalldity  of  certain  promissory  notes  a 
sufficient  reason  appears  to  Justlty  the 
exercise  of  Jurisdiction  by  the  supreme 
court:  Leask  t.  McCarty,  69  Misc.  665; 
112  N.  Y.  Supp.  405. 

a.  The  surrogate's  court  is  the  proper 
tribunal  in  which  to  compel  a  testamen- 
tary trustee  to  account;  the  supreme 
court  will  entertain  an  action  only  when 
facts  are  pleaded  showing  that  the  sur- 
rogate's court  is  not  competent  to  grant 
the  relief;  the  rule  applies  where  an  ac- 
counting is,  required  of  the  executor  of  a 
deceased  testamentary  trustee,  for  the 
surrogate's  court  has  jurisdiction  in  such 
cases  by  yirtue  of  §  2606;  Post  v.  Ingn^a- 
ham,  122  App.  Dly.  738;  107  N.  Y.  Supp. 
737. 

b.  The  surrogate's  court  has  no  Juris- 
diction, upon  the  settlement  of  the 
accounts  of  a  testamentry  trustee 
who  is  also  one  of  the  beneficiaries 
of  the  trust,  to  pass  upon  a  claim  thai 
he  should  account  to  the  estate  for 
the  injury  Inflicted  upon  it  by  reason  of 
his  haying  Joined  with  other  beneficiaries 
in  the  purchase  of  a  portion  of  the  real 
estate  for  their  own  Interest  and  profit: 
Matter  of  Mclnerney,  62  Misc.  441;  116 
N.  Y.  Supp.  1039. 

0.  Accountliig  of  rents. — ^The  su- 
preme court  has  Jurisdiction  of  an  action 
brought  against  the  executrix  of  a  deceased 
testamentary  trustee  and  other  parties  in 
Interest  for  an  accounting  of  the  rents 
of  certain  real  property  in  the  possession 
of  the  trustee,  as  such,  during  his  life- 
time, which  rents  were  payable  in  part 
to  plaintiff  as  a  beneficiary  of  the  trust: 
Fogarty  v.  O'Reilly,  66  Misc.  192;  107  N. 
Y.  Supp.  234;  aff'd  128  App.  Div.  516; 
108  N.  Y.  Supp.  603. 

d.  Bankruptcy. — ^Where,  in  answer 
to  a  petition  filed  in  a  surrogate's  court 
by  one  claiming  to  be  a  Judgment  creditor 
of  the  decedent  and  praying  for  the  pay- 
ment of  his  claim,  the  administrator  sets 
up  the  discharge  of  the  decedent  in  l)ank- 
ruptcy  after  the  recovery  of  the  petition- 
er's Judgment,  the  surrogate's  court  is 
without  Jurisdiction  to  try  the  issue  and 
must  dismiss  the  petition:  Matter  of 
Peterson,  62  Misc.  161;  116  N.  Y.  Supp. 
286. 

e.  Claims. — A  surrogate's  court  has 
no  power  to  adjudicate  the  merits  of 
claims  against  the  decedent's  estate,  but 
It  may  determine  whether  they  have  been 
properly  presented,  allowed  or  rejected: 
Matter  of  Sheetz,  62  Misc.  166;  116  N.  Y. 
Supp.  428. 

f.  Construction. — ^Where  it  is  neces- 
sary, as  an  Incident  to  the  judicial  settle- 
ment of  the  accounts  of  an  executor  and 
distribution,  a  surrogate's  court  has  Ju- 
risdiction to  construe  the  provisions  of 
the  will  although  they  relate  to  both  real 
and  personal  property:  Matter  of  Phil- 
lips, 56  Misc.  96;  107  N.  Y.  Supp.  388. 


g.  Contempt. — ^The  surrogate's  court 
will  not  discharge  from  imprisonment  a 
testamentary  trustee  who  stands  com- 
mitted for  c6ntempt  for  failure  to  pay 
over  moneys  In  accordance  with  a  decree 
of  said  court,  because  of  inability  to  pay 
tfie  fine,  where  the  only  proof  of  his  in- 
ability is  his  own  mere  general  state- 
ments that  he  has  no  property  and  no 
means  of  earning  money  except  his  per- 
sonal services:  Matter  of  Qeyer,  62  Misc. 
443:  116  N.  Y.  Supp.  800. 

h.  Delay. — Jurisdiction  of  a  surro- 
rogate  to  grant  letters  of  administration 
In  cases  of  failure  to  proceed  with  pro- 
bate of  alleged  will:  Matter  of  Carter, 
74  Misc.  1. 

i.  Equity. — ^A  surrogate  has  no  gen- 
eral equity  Jurisdiction  and  cannot  set 
aside  a  conveyance  made  by  an  Intestate 
during  his  lifetime  upon  the  ground  that 
it  was  fraudulent  and  void:  Matter  of 
Schnabel,  136  App.  Div.  522;  121  N.  Y. 
Supp.  54. 

j.  Estoppel. — ^Decrees  settling  the 
trustees'  accounts  from  time  to  time  dur- 
ing the  minority  of  the  beneficiary,  in 
the  proceedings  for  which  the  beneficiary 
was  represented  by  his  guardian,  do  not 
estop  him  from  asserting  the  Invalidity 
of  the  provisions  for  accumulation,  as 
the  ultimate  disposition  of  the  accumu- 
lated income  was  not  Involved  therein: 
Cochrane  v.  Alexandre,  56  Misc.  212;  107 
N.  Y.  Supp.  587. 

k.  Gift, — ^When  on  the  accounting  of 
an  administratrix,  she  makes  claim  to  the 
whole  estate  as  a  gift  from  the  intestate, 
it  is  error  for  the  surrogate  to  rule  that 
one  objecting  to  the  proof  of  such  claim 
in  said  proceeding  on  the  ground  of  lack 
of  Jurisdiction  must  either  allow  her  to 
give  testimony  as  to  her  claim,  or  if  he 
maintain  the  objection  to  jurisdiction,  ad- 
mit that  the  property  Is  her  individual 
property:  Matter  of  Cavanagh,  121  App. 
Div.  200;  105  N.  Y.  Supp.  850. 

1.  Incompetent.  —  The  surrogate's 
court  has  jurisdiction  over  a  proceeding 
by  the  administrators  of  a  deceased  in- 
competent to  compel  the  administrators 
of  the  deceased  committee  of  the  incom- 
petent appointed  by  the  county  court  to 
render  and  settle  an  account  of  the 
latter's  proceedings  as  such  committee: 
Matter  of  Hall,  75  Misc.  71. 

m.  Indian  courts. — ^The  peacemakers' 
court  of  the  Tonawanda  Indians  is  the 
only  court  existing  by  authority  of  law 
on  the  Tonawanda  Reservation  and  its 
jurisdiction  includes  none  of  the  power 
and  authority  of  surrogates'  courts  In 
reference  to  decedents'  estates,  nor  juris- 
diction to  determine  questions  involving 
the  title  to  real  estate  on  such  reserva- 
tions; nor  does  it  possess  any  equity 
powers:  Hatch  v.  Luckman,  64  Misc.  508; 
118  N.  Y.  Supp.   689. 
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a.  As  the  Tuscarora  Indians  residing 
on  the  reservation  In  the  county  of  Ni- 
agara have  no  peacemakers'  court  or 
other  ju-dicial  tribunal  in  which  the 
estate  of  a  deceased  Indian  can  be  ad- 
ministered, the  surrogate's  court  has 
jurisdiction  to  grant  letters  of  adminis- 
tration: Matter  of  Prlntup,  121  App.  Div. 
322;  106  N.  Y.  Supp.  74. 

b.  liien  of  Attorneys. — A  surrogate 
has  no  Jurisdiction  to  ascertain  or  to  en- 
force the  common-law  lien  of  former  at- 
torneys of  a  testamentary  trustee  upon 
books  and  papers  alleged  by  the  trustee 
to  belong  to  him  as  trustee  and  to  be 
necessary  to  the  preparation  and  settle- 
ment of  his  account;  a  decree  of  the  sur- 
rogate in  such  a  case  that  the  attorneys 
deliver  to  the  trustee  the  books  and 
papers  upon  which  the  lien  was  asserted 
would  be  a  deprivation  of  property  with- 
out due  process  of  law,  whether  the  de^ 
cree  was  absolute  or  conditioned  upon 
the  surrogate's  determination  of  the  Hen: 
Matter  of  Robinson,  69  Misc.  323;  112  N. 
Y.  Supp.  280. 

c.  Objections. — Objections  filed  on 
the  accounting  of  the  administrator  under 
a  claim  that  the  objectant  was  entitled  to 
a  portion  of  the  personal  property  be- 
cause it  was  bought  by  her  with  her  own 
money,  are  properly  overruled  where  the 
claimant  has  brought  replevin  against 
the  administrator  in  his  Individual  ca- 
pacity to  recover  said  property,  in  which 
action  the  defendant  has  given  a  bona 
approved  by  the  court,  for  under  the  cir- 
cumstances the  Issue  is  not  within  the 
Jurisdiction  of  the  surrogate:  Matter  of 
McGoughran,  124  App.  Div.  312;  108 
N.  Y.  Supp.  934. 

d.  Payment. — ^A  surrogate  has  Juris- 
diction to  determine  whether  a  claim  has 
been  conclusively  allowed,  so  that  pay- 
ment must  be  ordered,  or  whether  it  has 
been  rejected  and  Is  barred  by  the  statute 
of  limitations:  Matter  of  Dolg,  126  App. 
Div.  746;  110  N.  Y.  Supp.  93. 

e.  Res  adjndicata. — ^The  decree  of  a 
court  in  an  action  to  remove  an  executor 
for  misappropriation  of  bonds,  which  it 
was  proven  lielonged  to  him.  Is  res  od- 
fudicata  on  the  accounting  of  said  execu- 
tor; It  was  the  duty  of  the  court  to  de- 
termine the  ownership  of  the  bonds  on 


the  other  suit:  Matter  of  Welch,  61  Misc. 
5;  114  N.  Y.  Supp.  720. 

f.  The  surrogate's  court  has  juris- 
diction, and  it  is  its  duty,  to  give  effect 
to  a  discharge  in  bankruptcy  obtained  by 
the  decedent  before  his  death:  Matter  of 
Peterson,  64  Misc.  217;  118  N.  Y.  Supp. 
10<r7. 

g.  Supreme  court. — ^When  in  an  ac- 
tion in  the  supreme  court  to  compel  an 
executor  and  testamentary  trustee  to  ac- 
count and  to  set  aside  intermediate  ac- 
countings in  the  surrogate's  court,  the 
answer  alleges  that  the  plaintiffs  testator 
was  indebted  to  the  defendant's  testator 
and  that  the  defendant  had  offset  the  in- 
debtedness against  the  plaintiff's  tes- 
tator's legacy,  leaving  a  balance  due  the 
estate,  and  the  reply  denies  the  indebt- 
edness. Issues  are  raised  which  the  sur- 
rogate cannot  determine  and  the  supreme 
court  should  assume  jurisdiction:  Meeks 
V.  Meeks,  122  App.  Div.  461;  106  N.  Y. 
Supp.  907. 

h.  Transfer  tax. — ^When  the  court  of 
appeals  has  directed  the  modiflcation  of 
a  decree  fixing  a  transfer  tax,  a  party  to 
that  appeal  cannot  thereafter  raise  de  novo 
any  of  the  questions  which  might  have 
been  determined,  and  after  such  determi- 
nation the  surrogate  has  no  authority  to 
change  the  decision  except  as  authorized 
by  the  appellate  court:  Matter  of  Ck>ok, 
126  App.  Div.  114;  109  N.  Y.  Supp.  417. 

i.  Trustee. — A  substituted  testamen- 
tary trustee  appointed  by  the  supreme 
court  may  make  an  •  intermediate  and 
annual  accounting  in  the  surrogate's 
<iourt,  but  that  court  cannot  compel  a 
testamentary  trustee  appointed  by  the 
supreme  court  to  make  a  final  account- 
ing: Matter  of  Runk  v.  Thomas,  138 
App.  Div.  789;   123  N.  Y.  Supp.  523. 

j.  The  surrogate's  court  has  power 
by  statute  to  entertain  a  proceeding  for 
the  judicial  settlement  of  the  accounts 
of  a  trustee  appointed,  by  the  supreme 
court,  as  the  successor  of  a  deceasetl 
testamentary  trustee:  Matter  of  Runk, 
200  N.  Y.   447. 

k.  Wills. — While  surrogates*  courts 
possess  power  to  construe  testamentary 
dispositions  of  personal  estate,  yet,  they 
possess  no  general  jurisdiction  to  construe 
the  provisions  of  wills:  Matter  of  Wil- 
cox, 55  Misc.  170;  107  N.  Y.  Supp.  468. 


§  2472a.    Jurisdiction  as  to  title  to  legacy,  etc. 

The  surrogate's  court  has  also  jurisdiction  upon  a  judicial  accounting  or 
a  proceeding  for  the  payment  of  a  legacy  to  ascertain  the  title  to  any  legacy 
or  distributive  share,  to  set  off  a  debt  against  the  same  and  for  that  purpose 
ascertain  whether  the  debt  exists,  to  affect  the  accounting  party  with  a  con- 
structive trust,  and  to  exercise  all  other  power,  legal  or  equitable,  necessary 
to  the  complete  disposition  of  the  matter.     He  must  order  the  trial  of  any 
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controverted  question  of  fact  of  which  either  party  has  constitutional  ri^t 
of  trial  by  jury  and  seasonably  demands  the  same. 

Added  by  chap.  576  of  1910. 

I  5  provides  this  act  shall  not  affect  any  action  or  proceeding  now  pending. 


a.  Assignment. — ^Under  §  2472a  a 
surrogate  on  the  Judicial  settlement  of 
the  accounts  of  an  executor  has  Juris- 
diction  to  ascertain  the  title  to  any 
legacy  or  distributive  share  and  inci- 
dentally to  try  the  validity  of  an 
assignment  of  a  legacy:  Matter  of 
Thornburgh,  72  Misc.  619. 

b.  In  a  proceeding  by  a  legatee  and 
devisee  to  compel  the  Judicial  settle- 
ment of  the  accounts  of  an  executor,  the 


surrogate  has  Jurisdiction  to  determine 
whether  an  instrument  executed  by  the 
petitioner,  assigning  all  his  interest  in 
the  estate  to  the  executor  and  waiving 
his  rights  was  obtained  by  fraud  and  is 
invalid  in  equity:  Matter  of  Dollard,  74 
Misc.    312. 

c.  Nature. — ^Nature  and  extent  of 
Jurisdiction  given  to  a  surrogate's  court 
by  §  2472a:  Matter  of  Olyne,  72  Misc. 
592. 


§  2473.    Presumption  of  jurisdiction. 

Where  the  jurisdiction  of  a  surrogate's  court  to  make,  in  a  case  specified 
in  the  last  two  sections,  a  decree  or  other  determinationy  is  drawn  in  quee- 
tion,  collaterally,  and  the  necessary  pairties  were  duly  cited  or  appeared, 
the  jurisdiction  is  presumptively,  and,  in  the  absence  of  fraud  or  collusion, 
conclusively  established,  by  an  allegation  of  the  jurisdictionial  facts,  con- 
tained in  a  written  petition  or  answer,  duly  verified,  used  in  the  surrogate's 
court.  The  fact  that  the  parties  were  duly  cited  is  presumptively  proved 
by  a  recital  to  that  effect  in  the  decree. 

Amended  by  chap.  576  of  1910. 
§  5  provides  this  act  shall  not  affect  any  action  or  proceeding  now  pending. 


§  2481.    Incidental  powers  of  the  surrogate. 

A  surrogate,  in  court  or  out  of  court,  as  the  case  requires,  has  power: 

1.  To  issue  citations  to  parties,  in  any  matter  within  the  jurisdiction 
of  his  court ;  and,  on  a  case  prescribed  by  law,  to  compel  the  attendance  of 
a  party. 

2.  To  adjourn,  from  time  to  time,  a  hearing  or  other  proceeding  in  his 
court ;  and  where  all  persons  who  are  necessary  parties  have  not  been  cited 
or  notified,  and  citation  or  notice  has  not  been  waived  by  appearance  or 
otherwise,  it  is  his  duty,  before  proceeding  further,  so  to  adjourn  the  same, 
and  to  issue  a  supplemental  citation,  or  require  the  petitioner  to  give  an 
additional  notice,  as  may  be  necessary. 

3.  To  issue,  under  the  seal  of  the  court,  a  subpoena,  requiring  the 
attendance  of  a  witness,  residing  or  being  in  any  part  of  the  state;  or  a  sub- 
poena duces  tecum,  requiring  such  attendance,  and  the  production  of  a  book 
or  paper  material  to  an  inquiry  pending  in  the  court. 
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4.  To  enjoin,  by  order,  an  executor,  administrator,  testamentary  trustee 
or  guardian,  to  whom  a  citation  or  other  process  has  been  duly  issued  from 
his -court,  from  acting  as  such,  im^til  the  further  order  of  the  court. 

6.  To  require,  by  order,  an  executor,  administrator,  testamentary  trus- 
tee^ or  guardian,  subject  to  the  jurisdiction  of  his  court,  to  perform  any  duty 
imposed  upon  him,  by  statute,  or  by  the  surrogate's  court,  under  authority 
of  a  statute. 

6.  To  open,  vacate,  modify,  or  set  aside,  or  to  enter,  as  of  a  former  time, 
a  decree  or  order  of  his  court ;  or  to  grant  a  new  trial  or  a  new  hearing  for 
fraud,  newly  discovered  evidence,  clerical  error,  or  other  sufficient  cause. 
The  powers,  conferred  by  this  subdivision,  mnflt  be  exercised  only  in  a  like 
ease  and  in  the  same  manner,  as  a  court  of  record  and  of  general  jurisdic- 
tion exercises  the  same  powers.  Upon  an  appeal  from  a  determination  of 
the  surrogate,  made  upon  an  application  pursuant  to  this  subdivision,  the 
g^ieral  term  of  the  supreme  court  has  the  same  power  as  the  surrogate; 
and  his  determinatian  mu£rt  be  reviewed,  as  if  an  original  application  was 
made  to  that  term. 

7.  To  punish  any  person  for  a  contempt  of  his  court,  civil  or  criminal, 
in  any  case,  where  it  is  expressly  prescribed  by  law  that  a  court  of  record 
may  pTmish  a  person  for  a  similar  contempt,  and  in  like  manner. 

8.  Subject  to  the  provisions  of  law,  relating  to  the  disqualification  of  a 
judge  in  certain  cases,  to  complete  any  unfinished  business,  pending  before 
his  predecessor  in  the  office,  including  proofs,  accountings,  and  examinations. 

9.  To  complete,  and  certify  and  sign  in  his  own  name,  adding  to  his 
signature  the  date  of  so  doing,  all  records  or  papers,  left  uncompleted  or 
unsigned  by  any  of  his  predecessors. 

10.  To  exemplify  and  certify  transcripts  of  all  records  of  his  court,  or 
other  papers  remaining  therein. 

11.  With  respect  to  any  matter  not  expressly  provided  for  in  the  fore- 
going subdivisions  of  this  section,  to  proceed,  in  all  matters  subject  to  the 
cognizance  of  his  court,  according  to  the  course  and  practice  of  a  court, 
having,  by  the  conmion  law,  jurisdiction  of  such  matters,  except  as  other- 
wise prescribed  by  statute;  and  to  exercise  such  incidental  powers,  as  are 
necessary  to  carry  into  effect  the  powers  expressly  conferred. 

12.  A  surrogate  or  a  clerk  of  the  surrogate's  court  has  power  to  admin- 
ister oaths,  to  take  affidavits  and  the  proof  and  acknowledgment  of  deeds 
and  all  other  instruments  in  writing,  and  certify  the  same  with  the  same 
force  and  effect  as  if  taken  and  certified  by  a  county  judge. 

From  2  R.  S.  221  (part  3,  chap.  2,  title  1),  |§  6»  11;  chap.  460  of  1837,  IS  9,  61; 
chap.  74  of  1870,  §  2;  chap.  359  of  1870,  §  1;  see  chap.  424  of  1871,  |  2;  chap  9 
of  1874. 

Subd.  12,  added  by  chap.  65  of  1909. 
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a.  Error. — ^A  surrogate  cannot  open, 
modify,  vacate  or  set  aside  his  decree*  as 
authorized  by  |  2481,  subd.  6,  unless  the 
moving  papers  show  that  there  has  been 
fraud,  or  evidence  newly  discovered,  or 
that  a  clerical  error,  as  distinguished 
from  a  Judicial  error,  has  been  commit- 
ted, or  that  other  sufficient  cause  exists; 
the  surrogate  cannot  open  his  decree  for 
a  Judicial,  as  distinguished  from  a  clerical 
error;  tibe  correction  of  the  former  must 
be  had  by  appeal:  Matter  of  Peck,  131 
App.  Div.  81;  115  N.  Y.  Supp.  239. 

b.  The  error  of  creditors  in  assum- 
ing the  burden  of  proof  to  be  on  the 
next  of  kin  to  show  that  the  debts  in 
question  were  not  within  the  classes  ex- 
cepted from  the  operation  of  the  dis- 
charge in  bankruptcy  is  not  a  sufficient 
cause  for  opening  a  decree  settling  the 
account  of  the  administrator:  Matter  of 
Peterson,  68  Misc.  10;  124  N.  Y.  Supp. 
907. 

0.  Estoppel. — ^Decrees  settling  the 
trustees'  accounts  from  tUne  to  time  dur- 
ing the  minority  of  the  beneficiary,  in  the 
proceedings  for  which  the  beneficiary  was 
represented  by  his  guardian,  do  not  estop 
him  from  asserting  the  invalidity  of  the 
provisions  for  accumulation,  as  the  ulti- 
mate disposition  of  the  accumulated  in- 
come was  not  involved  therein:  Cochrane 
V.  Alexandre,  66  Misc.  212;  107  N.  T. 
Supp.  587. 


d.  Review. — ^A  decree,  settling  the 
account  of  an  administrator  cannot  be  re- 
viewed upon  a  petition  under  |  2481,  subd. 
6,  for  an  order  to  show  cause  why  said 
decree  should  not  be  set  aside,  and  the 
administrator  directed  to  pay  for  widow's 
exemptions:  Whltefield  v.  Crlssman,  55 
Misc.  469;  106  N.  Y.  Supp.  677. 

e.  Successor. — ^When  the  term  of 
office  of  a  surrogate,  before  whom  a  pro- 
ceeding for  the  Judicial  settlement  of  an 
executof''s  account  has  been  heard,  ex- 
pires after  he  has  made  a  decision  but 
before  the  findings  and  decree  are  com- 
pleted, his  successor  in  office  may  sign 
the  findings  and  make  the  decree:  Matter 
of  Taylor,  62  Misc.  442;  116  N.  Y.  Supp. 
1040. 

f.  Supply  omission. — ^Where  proceed- 
ings in  a  surrogate's  court  were  prose- 
cuted and  a  decree  ordered  and  the 
decree  was  prepared  for  the  surrogate's 
signature  but  in  fact  was  not  signed  by 
him,  his  successor  in  office  may  com- 
plete the  same  by  affixing  his  signature: 
Matter  of  Baird,  74  Misc.  34. 

g.  Vacate  order. — A  surrogate  by 
virtue  of  subdivision  six,  may  vacate  an 
order  fixing  a  transfer  tax,  and  refer  the 
matter  back  for  reappraleement;  but 
the  power  should  only  be  exercised 
where  a  like  power  would  be  exercised 
by  a  court  of  record:  Matter  of  Bamum, 
129  App.  Div.  418;  114  N.  Y.  Supp.  33. 


§  2507.    Seal. 

The  seal  of  the  surrogate  of  each  county  shall  continue  to  be  the  seal  of 
the  surrogate's  court  of  that  county,  and  must  be  used  as  such  by  an  officer 
who  discharges  the  duties  of  the  surrogate.  A  description  of  each  of  such 
seals  must  be  deposited  and  recorded  in  the  ofBce  of  the  secretary  of  state, 
unless  it  has  already  been  done;  and  must  remain  of  record. 

Amended  by  chap.  65  of  1909. 


§  2509.  Clerk  of  surrogate's  court;  deputy  clerk  of  surrogate's 
court;  how  appointed;  their  powers. 

By  a  written  order  filed  and  recorded  in  his  office,  which  he  may  in  like 
manner  revoke  at  pleasure,  a  surrogate  may  appoint  a  clerk  of  the  surrogate's 
court,  and  in  any  county  containing  a  city  of  the  second  class,  and  in  the 
county  of  Monroe,  the  surrogate  may  also  appoint  a  deputy  clerk  of  said 
court.  Both  said  clerk  and  deputy  clerk  shall  be  paid  by  the  county,  and 
the  board  of  supervisors  or  board  of  aldermen,  as  the  case  requires,  must  fix 
the  compensation  of  the  clerk  and  deputy  clerk  so  appointed.  The  clerk 
and  deputy  clerk  so  appointed  may  severally  exercise,  concurrently  with  the 
surrogate,  the  following  powers  of  the  surrogate : 
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1.  He  may  certify  and  sign  as  clerk  of  the  court,  or  as  deputy  clerk 
of  the  court,  as  the  case  may  be,  any  of  the  records  of  the  court,  including 
the  certificates  specified  in  section  twenty-six  hundred  and  twenty-nine  of 
this  act,  and  the  records  and  papers  specified  in  subdivision  nine  of  section 
twenty-four  hundred  and  eighty-one  of  this  act. 

2.  He  may  issue  any  mandate,  to  which  a  party  is  entitled  as  of  course, 
either  unconditionally  or  on  the  filing  of  any  paper ;  and  may  sign,  as  clerk 
of  the  court,  or  as  deputy  clerk  of  the  court,  as  the  case  may  be,  and  affix 
the  seal  of  the  court  to  any  letters  or  mandate  issued  from  the  court. 

3.  He  may  certify  in  the  manner  prescribed  by  chapter  ninth  of  this  act, 
a  copy  of  any  paper,  required  or  permitted  by  law  to  be  filed  or  recorded  in 
the  surrogate's  office. 

4.  He  may  adjourn  to  a  definite  time,  not  exceeding  thirty  days,  any 
matter,  when  the  surrogate  is  absent  from  his  office,  or  unable,  by  reason  of 
other  engagements,  to  attend  to  the  same. 

5.  He  may  take  the  acknowledgment  or  proof  of  any  instrument,  to  be 
used  or  filed  in  the  court  of  which  he  is  clerk  or  deputy  clerk.  Said  deputy 
clerk  shall  also  act  as  confidential  clerk  to  the  surrogate. 

6.  The  clerk  of  the  surrogate's  court  of  each  of  the  counties  of  Kings  and 
New  York  may,  with  the  approval  of  the  surrogate  or  surrogates  of  his 
county,  authorize  or  deputize  one  or  more  of  the  other  clerks,  employed  in 
the  surrogate's  office  of  his  county,  to  sign  his  name,  and  exercise  such  of 
the  other  powers  conferred  upon  him  by  this  section,  as  he  shall  designate. 
The  surrogate  may  prohibit  the  clerk  or  deputy  clerk,  or  either  of  them,  from 
exercising  any  powers  specified  in  this  section,  but  the  prohibition  does  not 
affect  the  validity  of  any  act  of  the  clerk  or  deputy  clerk  done  in  disregard 
of  the  prohibition.  The  clerk  or  deputy  clerk  or  other  person  employed  in 
any  capacity  in  a  surrogate's  office,  shall  not  act  as  appraiser,  as  attorney  or 
counsel,  or  as  referee,  or  special  guardian,  in  any  matter  before  the 
surrogate. 

7.  The  derk  of  the  surrc^ate's  court,  of  each  of  the  counties  of  this  state 
shall  immediately  upon  the  filing  in  the  office  of  the  surrc^ate  of  any  decree 
or  order  of  such  court  directing  the  deposit  of  money,  either  actually  in  the 
hands  of  some  person  or  persons  or  thereafter  arising  from  the  sale  of  real 
estate  described  in  any  such  decree  or  order,  with  the  county  treasurer  of 
his  county,  or  in  the  case  of  the  county  of  New  York,  with  the  chamberlain 
of  the  city  of  New  York,  or  upon  the  filing  in  the  said  surrogate's  office  of 
any  treasurer's  or  chamberlain's  receipt  stating  that  a  sum  of  money  haa 
been  deposited  with  such  treasurer  or  chamberlain,  in  accordance  with  a 
decree  or  order  of  any  such  surrogate's  court,  enter  in  a  book  to  be  kept  in  his 
office  for  that  purpose,  to  be  known  as  a  court  and  trust  fund  register,  the 
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title  of  the  proceeding,  or  the  name  of  the  estate  in  which  such  decree  or 
order  was  made,  together  with  a  statement  of  the  amount  so  deposited,  or 
ordered  to  be  deposited,  if  said  decree  or  order  contains  the  amoimt  of 
same,  and  the  name  of  the  person  or  persons,  if  any,  to  whom  said  money 
is  ordered  to  be  paid,  and  the  date  of  the  filing  of  the  same  or  of  such 
receipt  as  herein  mentioned. 

From  chap.  362  of  1863,  |  9;  chap.  456  of  1874;  chap.  206  of  1877,  S  3;  Id., 
chap.  274,  §S  1,  2,  3;  chap.  3  of  1878. 

Amended  by  chap.  686  of  1893,  chap.  651  of  1900,  chap.  42  of  190^^,  chap.  209 
of  1907  and  chap.  103  of  1908;  subd.  7,  added  by  chap.  65  of  1909. 

§  2509-a.  Chief  clerk  of  surragate's  court  of  Kings  county;  com- 
pensation of  clerl(s  and  officers. 

The  surrogate  of  the  ooxmty  of  Kings  may  appoint  a  chief  cierk  of  the 
count  and  office  of  such  surrogate,  v-ho  shall  hold?  office  for  five  years  uniees 
fiOODjer  removed  by  the  sun>ogate  for  cause,  after  trial,  upon  charges  duly 
served  upon  him  and  an-  opportimity  to  be  heard  and  defend.  Whenever 
a  vacamoy  exists  for  any  cause  in  such  office,  the  surrogate  shall  appoint  a 
person  to  fill  such  office  for  the  full  term  of  five  years.  Such  chief  clerk 
shall  before  entering  upon,  the  performance  of  his  duties  take  the  coostitu- 
tiomjal  oath  of  office  and  shall  file  the  same  with  the  county  clerk  of  Kings 
county,  together  with  a  bond  in  the  sum  of  ten  thousand  dollars,  with  sure- 
ties approved  by  the  surrogate,  conditioned'  for  the  faithful  performance 
of  his  duties  as  such  chief  clerk.  Such  chief  clerk  shall  perform  such 
duties  as  now  pertain  to  the  office  of  chief  clerk  and  clerk  of  the  surrogate's 
court  in)  such  county,  and  such  other  durtdes  as  the  surrogiate  may  from  time 
to  time  by  rule  of  the  court  or  otherwise  impose  upon  him.  The  compensa- 
tion of  such  chief  clerk  and  of  the  other  clerks  and  officers  of  the  court  and 
office  of  such  surrogate  shaH,  nothwithjstanding  any  other  provision  of  law, 
be  fixed  by  the  said  surrogate,  -and  the  same  shall  be  a  county  charge.  The 
compensation  of  the  chief  clerk  shall  not  be  decreased  during  his  term  of 
•  office. 

Added  by  chap.  688  of  1911. 

§  2512.  Stenographers  and  court  officers  for  surrogates'  courts  in 
New  Yoric,  Kings  and  Erie  counties. 

The  surrogate  of  each  of  the  counties  of  New  York,  Kings  and  Erie  must 
appoint,  and  may,  for  cause,  remove,  a  stenographer  for  his  court,  who  is 
entitled  to  a  salary  fixed  by  law,  and  to  be  paid  as  the  salaries  of  clerks  in 
the  surrogate's  office  are  paid.  In  the  county  of  Erie  the  salary  of  said 
stenographer  shall  be  fixed  by  the  board  of  supervisors,  and  the  payment 
of  such  salary  shaU  be  provided  for  by  such  board  in  the  same  manner  as 
other  county  expenses  are  paid.  The  surrogate  of  Kings  county  may 
appoint,  and  at  pleasure  remove  all  attendants  and  messengers,  and  court 
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oflScers  in  his  court,  who  must  attend,  from  day  to  day,  the  terms  and  sit- 
tings of  the  court  to  preserve  order,  and  to  perform  whatever  services  may 
be  required  of  him  by  the  surrogate.  The  surrogate  of  Erie  county  may 
appoint,  and  at  pleasure  remove,  one  court  officer  to  attend  his  court  and 
to  perform  such  duties  in  respect  thereto  as  the  said  surrogate  may  prescribe. 
Such  officer  shall  possess  all  the  powers  of  officers  designated  by  sherijBFs  to 
attend  upon  such  courts,  and  shall  receive  a  salary  to  be  fixed  by  said  sur- 
rogate, not  to  exceed  one  thousand  two  hundred  dollars  a  year,  to  be  paid  in 
equal  monthly  payments  by  the  treasurer  of  the  county  of  Erie. 
Amended  by  chap.  705  of  1910. 

§  2513.    Stenographers  in  other  counties. 

The  surrogate  of  each  county,  except  New  York,  Kings,  Hamilton, 
Queens,  Bichmond  and  Erie,  may,  in  hie  discretion,  appoint,  and  at  pleasure 
remove,  a  stenographer  for  his  court,  who,  except  in  Sullivan  coimty,  shall 
receive  a  salary  to  be  fixed  by  such  surrogate,  not  exceeding  in  counties  hav- 
ing a  population  less  than  thirty  thousand,  eight  hundred  dollars  per  annum ; 
in  oountieB  having  a  population  of  thirty  thousand  and  not  more  than  fifty 
thousand,  not  exceeding  one  thousand  dollars  per  annum,  and  in  counties 
having  a  population  exceeding  fifty  thousand,  not  exceeding  twelve  hundred 
dollars  per  anmim,  except  that  in  counties  in  which  are  located  cities  of  the 
second  class,  or  in  counties  in  which  are  located  three  cities  of  the  third 
class,  such  salary  shall  not  exceed  eighteen  hundred  dollars  per  annum ;  and 
in  any  coimty  wholly  containing  a  city  of  the  first  class,  such  salaries  shall 
not  exceed  two  thousand  dollars  per  annum.     The  population  of  the  sev- 
eral counties  shall  be  determined  by  the  last  preceding  census.     If  a  regular 
stenographer  is  appointed  in  Sullivan  county,  his  salary  shall  be  five  hun- 
dred dollars  per  annum.     The  board  of  supervisors  shall  provide  for  the 
payment  of  such  salary  in  the  same  manner  as  other  county  expenses  are 
paid.    Such  stenographer  shall  deliver  to  the  surrogate  of  the  county  a  full 
copy  of  all  the  minutes  taken  by  him ;  and  on  the  receipt  of  his  fees,  not 
exceeding  three  cents  per  folio,  a  like  copy  to  the  party,  or  each  of  the  par- 
ties, to  the  proceeding  in  which  the  minutes  were  taken,  except  that  in  the 
counties  of  Onondaga  and  Monroe  such  fees  shall  not  exceed  six  cents  per 
folio.     When  not  actually  engaged  in  the  discharge  of  his  duties  as  stenog- 
rapher, he  shall  perform  such  clerical  duties  in  connection  with  the  surro- 
gate's court  as  the  surrogate  directs.     In  counties  wherein  the  surrogate  is 
also  county  judge,  the  stenographer  so  appointed  shall  be  the  stenographer 
of  the  county  court,  and  shall  perform  the  duties  pertaining  to  a  stenog- 
rapher of  the  county  court,  without  additional  compensation.     In  counties 
where,  for  any  cause,  a  regular  stenographer  for  his  court  has  not  been 
appointed,  as  provided  by  this  section,  the  surrogate  may,  in  individual 
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proceedings  requiring  the  services  of  a  stenographer,  appoint  a  stenographer 
who  shall  be  paid  a  reasonable  compenBation  certified  by  the  surrogate  in 
every  case  in  which  he  takes  notes  of  testimony,  from  the  estate  or  matter 
in  which  such  services  are  rendered. 
Amended  by  chap.  705  of  1910. 

§  2513a.    Interpreters  in  surrogate's  court  of  Kings  county. 

The  surrogate  of  Kings  county  must  from  time  to  time  appoint  and  may 

at  pleasure  remove  an  interpreter  to  be  attached  to  the  surrogate's  court  of 

said  county.     Such  interpreter  shall  receive  a  salary  of  eighteen  hundred 

dollars  per  annum  to  be  paid  by  the  comptroller  of  the  city  of  New  York 

in  monthly  instalments  and  shall,  before  entering  upon  his  duties,  file  in 

the  office  of  the  clerk  of  the  county  of  Kings  the  constitutional  oath  of  office 

in  which  there  shall  also  be  incorporated,  language  to  the  effect  that  he  will 

fniUy  and  correctly  interpret  and  translate  each  question  propounded  through 

him  to  a  witness  and  each  answer  thereto  in  said  courts.     The  compensation 

for  the  above  interpreter  to  be  taken  out  of  the  amount  appropriated  for 

the  support  of  the  said  surrogate's  court,  or  from  any  other  contingent  city 

fund. 

From  Code  Civ.  Pro.,  $360.    For  remainder  of  section  see  Judiciary  Law,  §|  198, 
3S2-3S5. 

Added  by  chap.  65  of  1909. 


§  2514.    Definition  of  expressions  used  in  this  chapter. 


8.  Accoiinting. — The  assignee  of  a 
judgment  recovered  against  one  of  the 
administrators  with  the  will  annexed 
of  a  deceased  person  for  legal  services 
rendered  In  aid  of  the  management  of 
the  estate  cannot  maintain  a  proceed- 
ing in  the  surrogate's  court  to  compel 
the  administrators  to  account  for  the 
estate  of  the  testator:  Matter  of  Sayles, 
67  Misc.  524;  109  N.  T.  Supp.  972. 

b.  Children. — The  word  "  children 
in  its  primary  significance,  means  de- 
scendants in  the  first  degree  and  will 
not  be  construed  to  Include  grandchild- 
ren, in  the  absence  of  satisfactory  evi- 
dence that  testator  so  intended:  Davies 
V.  Davies,  69  Misc.  104;  112  N.  T.  Supp. 
157. 

c.  Oaim  against  estate. — ^A  person 
having  a  claim  against  the  estate  of  a 
decedent,  which  has  been  rejected,  may 
take  any  one  of  three  proceedings  to 
establish  the  claim,  either  to  refer  the 
claim  to  a  referee  by  order  filed  with 
the  clerk  of  the  county  in  which  either 
of  the  parties  reside,  under  |  2718,  or 
commence  an  action  under  §  1822,  or 
file  a  consent  with  the  surrogate  that 
the  claim  be  heard  upon  the  judicial 


settlement  of  the  account  of  the  execu- 
tor; the  holder  of  a  promissory  note 
made  by  a  decedent  Is  a  "  creditor  "  and 
the  note  is  a  "  debt  '*  which  may  be 
heard  and  determined  by  the  surrogate; 
when  a  consent  that  a  claim  be  deter- 
mined by  the  surrogate  has  been  filed 
by  a  claimant  an  action  at  law  cannot 
be  maintained  for  the  recovery  of  the 
claim:  Clark  v.  Scovlll,  191  N.  T.  8; 
aff'g  116  App.  Div.  923. 

d.  Heirs. — The  word  "  heirs  used  In 
connection  with  personal  property  means 
next  or  kin;  where  a  legacy  was  given  to 
the  "legal  heirs"  of  one,  her  husband 
was  not  Included,  and  it  went  to  her 
next  of  kin:  Matter  of  Schnitzler,  61  Misc. 
218;  114  N.  Y.  Supp.  934. 

e.  Issue. — ^Although  the  technical 
meaning  of  the  word  "  issue  "  is  equiva- 
lent to  the  word  "  descendants  "  and  in 
the  absence  of  other  words  or  extrinsic 
circumstances  entitles  remaindermen  to 
take  per  capita,  they  are  not  entitled  bo 
to  take  where  the  whole  will  shows  that 
the  testator  intended  otherwise:  Kemo- 
chan  V.  Whitney,  125  App.  Div.  371; 
109  N.  Y.  Supp.  721. 
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a.  M  o  n  e  f. — ^Money  is  "  personal 
property "  within  the  meaning  of  the 
statute:  People  ex  rel.  Brown  v.  Pren- 
dergast,  146  App.  Dlv.  713. 

b.  Next  of  kin.— In  this  state  the  term 
**  next  of  kin "  does  not  Include  the 
widow  of  a  testator.  In  the  absence  of 
an  intention  to  include  her  in  the  class 
which  the  term  is  employed  to  desig- 


nate: United  States  Trust  Company  v. 
Miller,  67  Misc.  600;  109  N.  T.  Supp. 
938. 

c.  Trustee. — A  substituted  testamen- 
tary trustee  appointed  by  the  supreme 
court  comes  within  subdivision  6  of  this 
section:  Matter  of  Runk  v.  Thomas,  138 
App.  Dly.  789;  123  N.  Y.  Supp.  523. 


§  2518.  Persons  constituting  a  class;  when  to  be  cited;  citation 
when  some  are  unl(nown. 

Where  it  is  prescribed,  in  any  provision  of  this  chapter,  that  a  petition 
must  pray  that  a  person,  or  that  creditors,  next  of  kin,  legatees,  heirs, 
devisees,  or  other  persons  constituting  a  class,  may  be  cited  for  any  purpose, 
all  those  persons  are  necessary  parties  to  the  special  proceeding.  Where 
persons  to  be  cited  constitute  a  class,  the  petitioner  must  pet  forth,  in  an 
affidavit,  the  name  of  each  of  them,  unless  the  name,  or  part  of  the  name, 
of  one  or  more  of  them  cannot,  after  diligent  inquiry,  be  ascertained  by  him ; 
in  which  case,  that  fact  must  be  set  forth  and  he  may  also  allege  that  there 
may  be  others  whose  existence  is  unknown  to  him ;  and  the  surrogate  must, 

thereupon,  inquire  into  the  matter.  For  the  purpose  of  the  inquiry,  he  may, 
in  his  discretion,  issue  a  subpoena,  requiring  any  person  to  attend  before  him 
to  testify  respecting  the  matter.  If  he  is  satisfied,  of  the  reasonable  dili- 
gence and  good  faith  of  the  petitioner  the  citation  may  be  directed  to  the  per- 
sons, whose  names  are  unascertained  and  also  to  all  other  persons  belonging 
to  such  classes  by  a  general  description,  showing  their  connection  witH  the 
decedent,  or  interest  in  the  property  or  matter  in  question ;  or  other  siiffi- 
cient  identification.  A  citation,  thus  directed,  has  the  same  force  and 
effect,  as  if  it  was  directed  to  the  persons  intended,  by  their  names;  and 
where  the  persons  so  intended  are  duly  cited,  in  any  manner  prescribed  by 
law,  the  decree  binds  them,  as  if  they  were  named  in  the  citation.  A 
petition,  duly  verified,  is  deemed  an  affidavit,  within  the  meaning  of  thi3 
section. 

In  part  from  2  R.  S.  74  (Part  2,  c.  6,  tit  2),  §  26. 

Amended  by  chap.  272  of  1908. 

Note.—  The  amendment  by  chap.  272  of  1908  was  evidently  intended  to  provide  for 
the  case  where  the  existence  as  well  as  the  name  of  the  Intended  party  is  unknown. 

§  2528.    Appearance,  how  made;  and  effect  thereof. 

In  a  surrogate's  court,  a  party  of  full  age  may,  unless  he  ha^  been  judi- 
cially declared  to  be  incompetent  to  manage  his  affairs,  prosecuite  or  defend 
a  special  proceeding,  in  person  or  by  attorney  regularly  admitted  to  practice 
in  the  courts  of  record,  at  his  election,  except  in  a  proceeding  to  punish  him 
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for  contempt,  or  A'here  he  is  required  to  appear  in  person,  by  special  provi- 
sion of  law,  or  by  a  special  order  of  the  surrogate-  The  issfue  ajid  service 
of  a  citaition  may  be  waived  either  before  or  after  the  filing  of  the  petition 
in  such  proceeding  by  a  party  in  any  proceeding  by  an  inetrmneet  in  writing, 
acknowledged  or  approved  as  a  deed  entitled  to  be  recorded,  or  by  personal 
appearance  or  by  his  attorney  with  written  authorization  executed  and 
acknowledged  as  a  deed  and  filed  in  the  office  of  the  surrogate.  The  appear- 
ance of  a  party  against  whom  a  citation  had  been  issued,  has  the  same  effect 
as  the  appearance  of  a  defendant  in  an  action  brought  in  the  supreme  court 

Amended  by  chap.  330  of  1911. 

Note. — The  amendment  by  chap.  330  of  1911  allows  a  waiver  of  citation  in 
a  proceeding  to  be  made  either  before  or  after  filing  the  petition. 

§  2529.    Surrogate's  father  ar  son  not  to  practice  before  him. 

Now  I  472,  Judiciary  Law,  chap.  86  of  1909,  and  not  changed. 

See  If  18,  471,  Judiciary  Law,  Judge's  partner  or  clerk  not  to  practice  before  him. 
Judge  not  to  practice  in  cause  which  has  been  before  him. 

§  2537.    Money  paid  into  court  and  securities  taken;  how  disposed  of. 

Where  a  statute  requires  the  payment  of  money  into,  or  the  deposit  of 
a  security  with  the  surrogate's  court,  or  the  deposit  of  a  security  for  the 
payment  of  money,  with  the  surrogate,  the  same  must  be  paid  to  or 
deposited  with  the  oounty  treasurer  of  the  county,  to  the  credit  of  the 
beneficiary  or  of  the  estate,  or  of  the  special  proceeding;  unless  the  statute 
contains  special  directions  for  another  disposition  thereof.  Each  security 
so  deposited  with  the  county  treasurer,  must  be  held  and  disposed  of  by  him, 
subject  to  the  direction  of  the  surrogate's  court ;  except  that  he  must,  unless 
otherwise  so  directed,  collect  the  principal  and  interest  secured  thereby. 
All  money  collected  by,  or  paid  to  the  county  treasurer,  as  prescribed  by  this 
section,  must  be  held,  managed,  invested  and  disposed  of  by  him,  in  like 
manner  as  money  paid  into  the  supreme  court  in  an  action  pending  therein. 
The  regulations,  contained  in  the  general  rules  of  practice,  as  specified  in 
subdivision  eight  of  section  four  of  the  state  finance  law,  and  the  provisions 
of  title  third  of  chapter  eighth  of  this  act,  apply  to  money  paid  to  and 
securities  deposited  with  the  county  treasurer,  as  prescribed  in  this  section ; 
except  that  the  surrogate's  court  exercises,  with  respect  thereto,  or  with 
respect  to  a  security,  in  which  any  of  the  money  has  been  invested,  or  upon 
which  it  has  been  loaned,  the  power  and  authority  conferred  upon  the 
supreme  court  by  section  seven  hundred  and  forty-seven  of  this  act. 
Amended  by  chaps.  66  and  240  of  1909. 

§  2540.    Id.;  in  another  county. 

In  the  case  specified  in  the  last  section,  except  that  the  witness  is  in  another 
county,  where  the  witness  is  la  suibscmibing  witness  to  a  will,  if  the  surrogate 
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has  good  reason  to  beli-eve  th^t  tli©  wiitn-ess  cannot  attend  before  him,  within 
a  reasoniable  time,  to  which  the  hearing  may  be  adjourned,  he  nmy  make  an 
order,  directing  that  the  witness  be  examined  before  the  surrogate  of  the 
county  in  which  he  is,  specifying  a  day,  on  or  before  which  a  certified  copy 
of  the  order  muert  be  delivered  to  the  laitter  aurrogate ;  and  directing  notiLoe 
of  the  examin'ation  to  be  given  to  such  persons,  and  in  such  manner,  afi  he 
thinks  proper.  A  copy  of  the  order,  attested  by  the  eeal  of  itihe  surrogate's 
court,  must  be  transmitted  by  him  to  the  surrogate  designated  in  the  order, 
together  with  the  original  will,  where  the  testimony  relates  to  the  execution 
of  a  written  will.  If  it  shall  appear  from  the  ordier  that  oibjectioinB  to  the 
probate  of  tihe  will  'have  beem  filed',  the  laitter  surrogate  must  thereupon,  on 
the  day  specified  in  the  order,  or  on  another  day  to  which  he  may  adjourn 
the  examination,  take  the  exjamination  of  the  witness,  but  if  it  shall  appear 
from  the  order  that  no  such  objections  have  'been  filed,  the  latter  surrogate 
may  cause  the  examinaition  to  be  taken  by  one  of  the  clerks  described  in 
section  twenty-five  hundred  and  ten  of  this  act,  as  if  he  possessed  original 
jurisdi  ^tion  of  the  special  proceeding.  The  examination,  after  it  is  reduced 
to  writing,  and  subscribed  by  the  witness,  or  otherwise  duly  authenticated, 
together  with  a  staitement  of  the  prooeeddngs  upon  the  execution  of  the 
order,  must  be  certified  by  the  surrogate  or  clerk  taking  the  examination, 
attested  by  the  seal  of  his  court,  and  returned  without  delay,  with  the  orig- 
inal will,  if  any,  to  the  surrogate  who  directed  the  examination,  by  whom 
all  those  papers  must  be  filed.  And  in  the  other  caaes  naaned  in  said 
section  two  thousand  five  hundred  and  Iflairty-ninie,  he  may  appoint  a  referee 
to  take  tjhe  testimony,  who  shall  report  the  same  to  the  said  surrogate.  An 
examination  so  taken  bias  the  same  effect  as  if  it  was  taken  'before  the  latter 
surrogate. 

Amended  by  chap.  106  of  1911. 

Xote. — ^The  amendment  by  chap.  105  of  1911  permits  the  surrogate  to  cause 
the  examination  to  be  taken  by  one  of  the  clerks  where  no  objections  to  the 
probate  of  the  will  have  been  filed. 


§  2545.    Exceptions  upon  a  trial. 

a.  Evlclence. — ^Under  §  2645,  a  de- 
cree or  order  of  the  surrogate's  court 
should  not  be  reversed  "  for  an  error  in 
admitting  or  rejecting  evidence,  unless  it 
appears  to  the  appellate  court  that  the 
expectant  was  necessarily  prejudiced 
thereby":  Matter  of  Newcomb,  192  N. 
Y.  238;  aff'g  122  App.  Div.  920. 


b.  Findings. — Findings  of  fact  or 
rulings  upon  questions  of  law,  pursuant 
to  requests  therefor,  may  be  made  at 
any  time  before  the  case  on  appeal  in 
its  final  form  is  certified  as  settled  by 
the  judge's  signature:  Matter  of  Mc- 
Carty.  68  Misc.  283;  125  N.  Y.  Supp. 
160. 


§  2546.    Surrogate  may  refer  question  of  fact,  or  account. 

In  a  special  proceeding  other  than  one  instituted  for  probate  or  revocation 
of  probate  of  a  will,  the  surrogate  may,  in  his  discretion,  appoint  a  referee 
to  take  and  report  to  the  surrogate  the  evidence  upon  the  facts,  or  upon 
a  specific  question  of  fact ;  to  examine  an  account  rendered ;  to  hear  and 
determine  all  questions,  arising  upon  the  settlement  of  such  an  account, 
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which  the  surrogate  has  power  to  determine ;  and  to  make  a  report  thereon ; 
subject,  however,  to  confirmation  or  modification  by  the  surrogate.  But 
no  referee  to  examine  an  account  rendered,  whether  intermediate  or  final, 
or  to  hear  and  determine  all  questions  arising  upon  the  settlement  of  such 
an  account,  shall  be  appointed,  where  the  estate  or  fund  does  not  exceed 
one  thousand  dollars  in  value,  or  in  any  case  where  the  item  or  items  in 
such  accoimt  to  which  objections  have  been  made  do  not  ap^<n^gate  more 
than  two  hundred  dollars.  Such  a  referee  has  the  same  power,  and  is 
entitled  to  the  same  compensation  as  a  referee  appointed  by  the  supreme 
court,  for  the  trial  of  an  issue  of  fact  in  an  action ;  and  the  provisions  of 
this  act,  applicable  to  a  reference  by  the  supreme  court,  apply  to  a  reference 
made  as  prescribed  in  this  section,  so  far  as  they  can  be  applied  in  substance 
without  regard  to  the  form  of  proceeding.  The  surrogate  of  the  county 
of  New  York,  may,  on  the  written  consent  of  all  parties  appearing  in  a 
probate  case,  appoint  a  referee,  or  may,  in  his  discretion,  direct  an  assistant 
to  take  and  report  the  testimony,  but  without  authority  to  pass  upon  the 
issues  involved  therein.  Unless  a  referee's  report  is  passed  upon  and  con- 
firmed, approved,  modified  or  rejected  by  a  surrogate  within  ninety  days 
after  it  has  been  submitted  to  him,  it  shall  be  deemed  to  have  been  con- 
firmed as  of  course  and  a  decree  to  that  effect  may  be  entered  bv  any  party 
interested  La  the  proceeding  upon  two  days'  notice. 
From  chap.  359  of  1870,  S  6. 

Amended  by  chap.  535  of  1881,  chap.  701  of  1887,  chap.  606  of  1889,  chap.  796  of  1895. 
chap.  607  of  1899  and  chap.  128  of  1908. 

Note. —  The  amendment  by  chap.  128  of  1908  Umlts  a  reference  to  examine  an 
account  by  providing  that  no  referee  should  be  appointed  where  the  fund  does  not 
exceed  |1,000  or  the  items  to  which  objections  are  made  do  not  exceed  |200. 


a«  Fees. — ^A  referee  who  fails  to  file 
his  report  within  the  time  prescribed  by 
statute  forfeits  his  rights  to  any  fees 
by  the  express  provisions  of  If  1019  and 
2546:  Bottoms  v.  Neeley,  124  App.  Div. 
600;   109  N.  Y.  Supp.  120. 

b.  A  surrogate  is  without  power  to 
modify  the  report  of  a  referee  appointed 
by  him  if  he  faUs  to  pass  upon  it  within 
ninety  days;  this  objection  may  not  be 
taken  for  the  first  time  on  appeal:  Matter 
of  Hoffman,  136  App.  Div.  616;  121 
N.  Y.  Supp.  184. 

c.  Referee. — ^A  referee  appointed  by 
the  surrogate  to  inquire  Into  the  Juris- 
dictional facts  arising  out  of  objections 
made  by  the  United  States  to  the  ac- 
counting of  an  administratrix  "  to  ex- 


amine said  account  and  objections,  to 
hear  and  determine  all  questions  aris- 
ing upon  the  settlement  of  said  account 
— and  to  make  report  to  the  court," 
Is  appointed  to  "  hear  an-d  determine," 
not  merely  to  inform  the  court,  and 
should  make  separate  findings  of  fact 
and  conclusions  of  law,  ss  required  by 
§  2546:  Matter  of  United  States  v. 
Leary,  138  App.  Div.  857;  123  N.  Y. 
Supp.  289. 

d.  A  referee  appointed  under  S  2546 
has  no  power,  upon  the  settlement  of  a 
case  on  appeal  from  a  decree  of  the  sur- 
rogate entered  upon  the  referee's  re- 
port, to  pass  upon  requests  to  find  upon 
a  question  of  fact  or  law:  Matter  of 
Nestell,  72  Misc.  331. 


§  2547.    Trial  by  jury. 

The  surrogate  may,  in  his  discretioii,  make  an  order  directing  the  trial 
by  jury,  at  a  trial  term  of  the  supreme  court  to  be  held  within  the  county, 
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or  in  the  county  court  of  the  county,  of  any  controverted  question  of  fact 
arising  in  a  special  proceeding  for  the  disposition  of  the  real  property  of  a 
decedent,  as  preecribed  in  title  fifth  of  this  chapter.  He  must  order  such 
trial  of  any  controverted  question  of  fact  of  which  either  party  has  consti- 
tutional right  of  trial  by  jury,  and  seasonably  demands  the  same.  Either 
of  the  surrogates  of  the  county  of  New  York  may,  in  his  discretion,  make 
an  order  transferring  to  the  supreme  court  any  soecial  proceeding  for  the 
probate  of  a  will  pending  in  said  county.  Every  order  under  this  section 
must  state  distinctly  and  plainly  each  question  of  fact  to  be  tried.  The 
order  is  the  only  authority  necessary  for  the  trial  in  the  supreme  court  of 
such  question.  The  verdict,  if  not  set  aside  by  the  judge  before  whom  the 
question  is  tried,  shall  be  certified  to  the  surrogate's  court  by  the  derk  of 
the  court  in  which  the  trial  took  place,  and  shall  be  conclusive  except  upon 
appeal ;  provided,  that  a  new  trial  may  be  granted  by  the  judge  before  whom 
the  trial  by  jury  takes  place,  upon  motion  therefor,  to  be  made  within  ten 
days  after  the  verdict  was  rendered,  upon  exceptions  or  because  the  verdict 
is  contrary  to  the  evidence  or  contrary  to  law,  or  is  excessive,  or  is 
insufficient 

Amended  by  chap.  676  of  1910. 

S  5  proYides  tills  act  shall  not  affect  any  action  or  proceedings  now  pending. 

§  2548.    Id.;  how  reviewed. 

Repealed  by  chap.  576  of  1910.  ' 

S  6  provldee  this  act  shall  not  affect  any  action  or  proceeding  now  pending. 

§  2549.    Appeal  from  order  thereupon. 

Repealed  by  chap.  576  of  1910. 

I  5  provides  this  act  shall  not  affect  any  action  or  proceeding  now  pending. 


§  2551 .    Decree  settling  an  account,  to  contain  summary  thereof. 


a.  Successor.  —  The  decree  to  be 
entered  upon  the  accounting  of  a  de- 
posed trustee  must   require  the  estate 


to  be  turned  over  to  his  successor  in 
money:  Matter  of  Boyer,  68  Misc.  6; 
124  N.  Y.  Supp.  892. 


§  2555.    Id.;  by  punishment  for  contempt. 


See  S  754,  Judiciary  Law,  Proceedings  to  punish  contempt  of  court  other  than 
-criminal  contempts. 


§  2557.    Costs;  how  made  payable. 


b.  Counsel  fee. — ^Where  the  terms  of 
the  will  are  obscure  and  a  contest  Is 
made  in  good  faith,  costs  should  be  paid 
out  of  the  estate;  but  fees  of  counsel  ap- 


pearing for  the  contestants  must  be 
paid  by  the  contestants:  Matter  of 
Kreidler.  68  Misc.  412;  124  N.  Y.  Supp. 
628. 
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§  2558.    Id.;  when  awarded. 

The  award  of  costs  in  a  decree  ia  in  tbe  discretion  of  tlxe  surrogate, 
except  in  one  of  the  following  cases : 

1.  Where  special  directions,  respecting  the  award  of  costs,  are  contained 
in  a  judgment  or  order,  m«ade  upon  an  appeal  from  the  surrogate's  deteimi- 
niation,  or  upon  a  motion  for  a  new  trial  of  questionB  of  fact  tried  by  a  jury; 
in  either  of  which  caises,  coets  must  be  awarded  according  to  those  directions. 

2.  When  a  question  of  fact  has  been  tried  by  a  jury ;  in  which  case, 
unless  it  is  within  the  foregoing  subdivision,  the  decree  must  award  coets 
to  the  successful  party. 

3.  When  the  decree  is  made  upon  a  contested  application  for  probate  or 
revocation  of  probate  of  a  will,  costs,  payable  out  of  the  estate  car  otherwise, 
shiall  not  be  awarded  to  an  unsuccessful  contet^tant  of  the  wilL^  unless  he  is 
a  special  guardian  for  an  infant,  appointed  by  the  surrogate,  or  is  naooed  as 
an  executor  in  a  paper  propounded  by  him  in  good  faith  as  the  last  will  of 
the  decedent;  in  which  case  such  person  so  named  as  executor  may,  in  the 
discretion  of  the  surrogate,  be  awarded  costs  and  all  necessaiy 
disbunsements  made  by  him  and  all  expenses  incurred  in  the  attempt  to 
sustain  the  will ;  but  the  surrogate  may  order  a  copy  of  the  stenographer's 
min'Utes  to  be  furnished  to  the  contestant's  counsel,  and  charge  the  expense 
thereof  to  the  estate,  if  he  shall  be  satisfied  that  the  contest  is  miade  in  good 
faith. 

Amended  by  chap.  539  of  1911. 

Note. — The  effect  of  the  amendment  by  chap.  639  of  1911  is  to  allow  an 
executor,  named  in  a  contested  will,  costs  and  disbursements  in  the  discretion 
of  the  surrogate,  where  he  has  unsuccessfully  attempted  to  sustain  the  will. 


a.  Contempt. — ^The  payment  of  coata 
awarded  to  a  special  guardian  and 
others  on  an  accounting  in  the  surro- 
gate's court  cannot  be  enforced  by  con- 
tempt proceedings:  Matter  of  Grant,  130 
App.  Div.  706;  116  N.  Y.  Supp.  283. 

b.  Costs  on  appeal. — ^Where  the  ap* 
pellate  division  reverses  a  decree  of  dis- 
tribution of  a  surrogate's  court,  with 
costs  to  the  appellant,  costs  of  the  appeal 
in  the  appellate  court  only  may  be  taxed, 
without  disbursements:  Matter  of  Moran, 
60  Misc.  298;  113  N.  Y.  Supp.  276. 

c.  Disbursements.  —  The  executor 
named  in  an  instrument  that  has  been 
admitted  to  probate  as  a  last  will  and 
testament  may  be  allowed  his  coats  and 
necessary    disbursements   and    expenses 


in  an  unuccessful  contest  of  the  pro- 
bate of  a  later  will:  Matter  of  Waldron, 
74  Misc.  310. 

d.  Special  guardian. — ^The  committee 
of  a  lunatic,  who  unsuccessfully  contests 
the  probate  of  a  will,  is  not  a  special 
guardian  appointed  by  the  court,  to  whom 
costs  may  be  awarded:  Matter  of  Davis, 
60  Misc.  297;  113  N.  Y.  Supp.  287. 

e.  A  person  named  as  executor  in  an 
instrument,  purporting  to  be  a  properly 
executed  will,  may  recover  from  the  estate 
the  necessary  and  reasonable  expenses 
incurred  by  him  in  good  faith  in  endeav- 
oring to  obtain  probate,  although  It  was 
denied  for  lack  of  testamentary  capacity: 
Dodd  V.  Anderson,  131  App.  Div.  224; 
116  N.  Y.  Supp.  688. 


§  2559.    Id.;  how  awarded. 

f .  Costs. — Costs  on  an  executor's  ac- 
counting should  be  allowed  to  the  par- 
ties, not  to  their  attorneys  or  counsel: 


Matter  of  Wright,  121  App.  Div.  581; 
106  N.  Y.  Supp.  369. 
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§  2561 .    When  surrogate  to  fix  amount  of  costs. 


a.  Attorney. — Subject  to  the  require- 
ments of  good  faith  and  reasonable 
prudence,  a  temporary  administrator 
may  employ  an  attorney  to  give  advice 
in  reference  to  management  of  the  es- 
tate, and  the  surrogate  may  allow  his 
fees:  Matter  of  King,  122  App.  Diy. 
364;  106  N.  T.  Supp.  1073. 

b.  IMscretion. — The  power  of  a  sur- 
rogate to  grant  allowances  and  costs  on 
the  judicial  settlement  of  an  executor's 
accounts  is  derived  entirely  from 
|§   2561    and  2562;   whether  costs  and 


allowances  shall  be  awarded  is  in  the 
discretion  of  the  surrogate,  and  if 
awarded,  they  go  to  the  party,  not  to 
the  attorney.  No  more  costs  can  be 
allowed  where  two  attorneys  are  em- 
ployed than  where  one  only  is  em- 
ployed. Time  spent  in  preparing  plead- 
ings, making  briefs,  appearing  upon  ad- 
journments, or  to  settle  the  decree,  is 
no  part  of  the  "  trial  "  within  the  mean- 
ing of  S  2561:  Matter  of  Kreidler,  68 
Misc.  412;  124  N.  Y.  Supp.  628. 


§  2562.    Additional  allowance  in  settling  accounts. 


c.  Attorney. — Subject  to  the  require- 
ments of  good  faith  and  reasonable 
prudence,  a  temporary  administrator 
may  employ  an  attorney  to  give  advice 
In  reference  to  management  of  the  es- 
tate, and  the  surrogate  may  allow  his 
fees:  Matter  of  King,  122  App.  Div. 
354;  106  N.  T.  Supp.  1073. 

d.  Commissions. — Under  a  will  crea- 
ting two  separate  trusts,  the  executors 
and  trustees  are  entitled  to  commissions 
both  as  executors  and  trustees;  where 
one  trust  fund  was  not  separated  and 
set  apart  until  the  distribution  of  the 
estate  on  the  eve  of  the  accounting,  so 
that  the  whole  estate  was  held  by  the 
personal  representatives  as  executors, 
they  are  entitled  to  commissions  on  the 
income  as  executors  only,  and  $  3320 
does  not  apply;  the  executors  are  en- 
titled to  an  allowance  of  ten  dollars 
per  day  for  the  time  consumed  in  pre- 
paring accounts  under  $  2562:   Matter 

§  2567.    Fees  of  the  surrogate. 

h.  Expenses. — ^A  surrogate  is  not  on- 
titled  to  be  paid  expenses  incurred  in 
holding  court  at  one  of  the  county  seats 
of  his  county  which  is  not  the  place  of 


of  Martin,  124  App.  Div.  793;   109  N. 
Y.  Supp.  217. 

e.  Extra  allowance. — ^Legatees  whose 
contention  that  their  legacies  should  not 
be  cut  down  by  an  allowance  to  after- 
born  children  is  not  sustained,  should  not 
be  given  an  extra  allowance  payable  out 
of  the  estate:  Tavshanjian  v.  Abbott,  130 
App.  Div.  863;  115  N.  T.  Supp.  938. 

f.  Legatee. — ^The  power  of  a  surro- 
gate to  grant  allowances  and  costs  on 
the  Judicial  settlement  of  an  executor's 
accounts  is  derived  from  and  limited 
by  §§  2561  and  2562;  a  legatee  or  de- 
visee who  is  not  an  accounting  party 
cannot  be  granted  an  allowance  under 
§  2562:  Matter  of  Kreidler,  68  Misc. 
412;  124  N.  Y.  Supp.  628. 

g.  Tmstees'  commissions. — ^Where 
trust  duties  are  imposed  on  executors 
in  addition  to  those  of  administration, 
they  are  entitled  to  trustees'  commis- 
sions: Matter  of  Harteau,  125  App.  Div. 
710;   110  N.  Y.  Supp.  59. 


his  residence  without  specific  authority 
of  the  board  of  supervisors:  Townsend 
V.  Board  of  Supervisors,  73  Misc.   563. 


§  2568.    When  party  may  appeal. 


i.  Appeal. — ^Where  by  misconstruc- 
tion of  law  part  of  the  estate  of  an  intes- 
tate, survived  only  by  cousins  and  de- 
scendants of  deceased  cousins,  was  de- 
creed to  be  paid  to  the  descendants  of 
the  deceased  cousins,  the  error  should  be 
reviewed  by  appeal  and  not  by  a  motion 
to  open  and  modify  the  decree:  Matter  of 
Schlosser,  63  Misc.  163;  116  N.  Y.  Supp. 
794. 

j.  Error.— The  surrogate  cannot 
open  his  decree  for  a  Judicial,  as  distin- 
guished from  a  clerical  error;  the  cor- 
rection of  the  former  must  be  had  by 
appeal:  Matter  of  Peck,  131  App.  Div.  81; 
115  N.  Y.  Supp.  239. 


k.  Probate. — ^An  executor  nominated 
in  a  will  has  a  right  of  appeal  from  a 
decree  denying  probate:  Matter  of 
Bckler,  126  App.  Div.  199;  110  N.  Y. 
Supp.  650. 

1.  Rehearing. — ^While  it  is  the  duty 
of  an  appellate  court  to  strive  to  modify 
and  affirm,  yet  in  the  case  of  an  ac- 
counting where  the  questions  can  be  dis- 
posed of  in  a  few  hearings  before  the 
surrogate  and  the  former  decree  can- 
not stand  in  important  particulars,  the 
court  will  order  a  rehearing:  Matter  of 
Duffy,  127  App.  Div.  74;  111  N.  Y.  Supp. 
77. 


§§  2570,  2584] 
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a.  Transfer  tax. — ^When  the  court  of  i  such  determination  the  surrogate  has  no 
appeals  has  directed  the  modification  of   authority  to  change  the  decision  except 


a  decree  fixing  a  transfer  tax,  a  party 
to  that  appeal  cannot  thereafter  raise 
de  novo  any  of  the  questions  which 
might  have  been  determined,  and  after 


as  authorized  by  the  appellate  court: 
Matter  of  Cook,  125  App.  Div.  114;  109 
N.  Y.  Supp.  417. 


§  2570.    Appeal;  to  what  court  it  may  be  taken. 


b.  Alterations. — ^A  decree  probating 
a  will  with  alterations  will  be  affirmed 
where  it  appears  that  they  were  made  in 
the  handwriting  of  the  notary  who  drew 
the  will,  and  he  testified  that  he  did  not 
after  execution  have  possession  or  make 
changes,  even  though  there  was  some 
oral  evidence  that  the  alterations  were 
made  after  execution:  Matter  of  Acker- 
man,  129  App.  Dlv.  584;  114  N.  T.  Supp. 
197. 


c.  Opening  decree. — The  appellate 
vision  may,  under  §  2750,  review  an 
order  refusing  to  open  a  decree,  al- 
though the  order  is  discretionary,  and 
where  it  appears  that  the  appellant 
thought  It  was  agreed  that  his  claim 
should  be  tried  In  another  proceeding, 
and  justice  will  be  served  by  opening 
such  decree,  it  will  be  done:  Matter  of 
Dolg,  125  App.  Dlv.  746;  110  N.  Y. 
Supp.  193. 


§  2573.    Who  must  be  made  parties. 


d.  Notice  of  appeal. — ^A  motion  to 
amend  a  notice  of  appeal  from  a  surro- 
gate's decree  on  probate  by  adding  the 
names  of  persons  who  had  not  appeared, 
but  who  have,  or  claim  to  have,  a  right 
or  interest  in  the  subject-matter  of  the 
decree,  and  for  leave  to  serve  the 
amended  notice  upon  all  parties  nunc  pro 
tunc,  is  not  a  motion  to  perfect  an  appeal 
under  $  1303,  but  is  one  under  §  2573, 


and  should  be  made  in  the  appellate  court 
and  not  before  the  surrogate:  Matter  cl 
Marks,  128  App.  Dlv.  775;  113  N.  Y. 
Supp.  104. 

e.  Parties. — ^An  appeal  in  an  actioa 
to  probate  a  will  will  be  held  to  bring 
in  the  necessary  parties  under  §  2573: 
Matter  of  Hunt,  120  App.  Div.  883;  106 
N.  T.  Supp.  339. 


§  2576.  Appeal  may  be  on  the  law  or  the  facts;  case  to  be  made,  etc 


f.  Powers  of  referee. — A  referee  ap- 
pointed under  $  2546  has  no  power,  upon 
the  settlement  of  a  case  on  appeal  from 
a  decree  of  the  surrogate  entered  upon 
the  referee's  report,  to  pass  upon  re- 
quests to  find  upon  a  question  of  fact 
or  law:  Matter  of  Nestell,  72  Misc.  331. 

g.  Resettlement. — ^When  the  surro- 
gate on  an  application  to  revoke  letters 
testamentary  has  ordered  that  affidavits 


of  the  petitioner  used  in  a  prior  pro- 
ceeding be  stricken  from  the  record  un- 
less the  former  answering  affidavits 
were  also  Incorporated,  and  there  is  & 
failure  to  incorporate  all  the  answer- 
ing affidavits  because  they  have  been 
lost,  the  appellate  division  will  remit 
the  case  to  the  surrogate  for  resettle- 
ment: Matter  of  Richardson,  120  App. 
Dlv.  406;  105  N.  Y.  Supp.  615. 


§  2582.    Decree  for  probate,  etc.;  how  far  suspended  by  appeal. 


h.  Effect  of  appeal. — An  appeal  from 
a  decree  admitting  a  will  to  probate 
does  not  deprive  the  surrogate  of 
power  to  issue  letters  testamentary  If, 


in  his  opinion,  it  be  necessary  to  pre- 
serve the  estate:  Matter  of  Riede,  138 
App.  Dlv.  83;  122  N.  Y.  Supp.  600. 


§  2584.    Perfected  appeal  stays  proceedings  in  other  cases. 


{.  stay. — S  2584  providing  that  a 
perfected  appeal  from  the  surrogate's 
court  acts  as  a  stay  of  proceedings  to 
enforce  the  decree  or  order  appealed 
from,  applies  to  a  decree  or  order  for 
the  collection  of  money,  the  delivery  of 
property,  copimltting  for  contempt,  or 
other  things  required  to  be  done  by  the 
person  against  whom  the  order  was  di- 


rected; an  appeal  from  an  order  denying 
a  reference  of  issues  raised  on  the  ac- 
counting of  a  testamentary  trustee,  and 
directing  the  case  to  proceed  before  tbe 
surrogate,  does  not  act  as  a  stay  so  as 
to  prevent  the  trial  of  issues  before  the 
surrogate:  Matter  of  Williams,  135  App- 
Dlv.  123;  119  N.  Y.  Supp.  892. 


473 


[§§  2586,  2603 


§  2586.    Power  of  appellate  court;  further  testimony. 


a.  Determination. — ^Under  the  power 
conferred  by  $  2586  the  appellate  divl- 
eion  on  an  appeal  from  a  surrogate's 
court  may  examine  and  determine  the 
case  anew:  Matter  of  Weed,  143  App. 
Dlv.  822;    127  N.  Y.  Supp.   966. 

b.  Facts. — On  appeal  from  the  surro- 
gate's court,  the  appellate  division  may 
make  any  decision  as  to  the  facts  which 
the  surrogate  could  haye  made:  Matter 
of  Rossell.  121  App.  Div.  381;  105  N. 
Y.  Supp.  1098. 


c.  Questions  of  fact. — As  the  appel- 
late division  has  the  same  power  to  de- 
cide questions  of  fact  which  the  surro- 
gate had;  where  the  appeal  is  taken 
upon  the  facts  under  §  2586,  It  will 
render  the  decision  which  the  surrogate 
should  have  rendered  on  the  facts,  if  it 
appear  that'  it  is  unnecessary  to  take 
further  testimony:  Matter  of  Van  Al- 
styne.  142  App.  Dlv.  209;  126  N.  Y. 
Supp.   1078. 


§  2588.    Award  of  jury  trial  upon  reversal  in  probate 

d.  Mental  capacity. — ^Where  there  is  probate  on  the  groun 


oases. 


d.  Mental  capacity. — ^Where  there  is 
a  genuine  contest  over  the  mental  con- 
dition of  the  testator  at  the  time  he 
made  the  will,  so  that  different  infer- 
ences might  well  be  drawn  from  the 
testimony  on  that  point,  the  questions  of 
testamentary  capacity,  fraud  and  un- 
due influence  should  be  submitted  to  a 
Jury:  Matter  of  Blaine,  143  App.  Dlv. 
687;  128  N.  Y.  Supp.  186. 

e.  Special  term. — ^Where  issues  of 
fact  arising  in  a  proceeding  for  the  pro- 
bate of  a  will  have  been  directed  to  be 
tried  at  the  trial  term  of  the  supreme 
court  by  the  appellate  division,  the 
special  term  has  no  power  to  dismiss 
the  proceeding  for  failure  to  prosecute: 
Matter  of  Miller,  141  App.  Dlv.  349; 
126    N.    Y.   Supp.    690. 

f.  Trial. — Upon  the  reversal  of  a  de- 
cree of  a  surrogate  admitting  a  will  to 

§  2591.    Their  effect. 

i.  Absentee. — ^Where  the  surrogate's 
court  has  determined  that  an  absentee 
is  dead  for  the  purpose  of  administering 
his  estate,  the  decision  is  conclusive 
until  revoked  or  set  aside:  White  v. 
Emigrant  Industrial  Savings  Bank,  146 
App.  Dlv.  591. 

\.  Condnslve. — ^Letters  of  adminis- 
tration are  conclusive  as  to  the  right  of 
the  administrator  to  act  until  the  decree 
upon  which  they  are  Issued  is  reversed 


probate  on  the  grounds  that  the  facts 
did  not  warrant  a  finding  of  testamen- 
tary capacity  the  appellate  division  must 
order  the  questions  of  fact  to  be  brought 
before  a  Jury  pursuant  to  §  2588:  Mat- 
ter of  Tutle,  128  App.  Div.  167;  108  N. 
Y    Supp.  133. 

g.  Upon  a  reversal  of  a  decree  deny- 
ing probate  of  a  will,  the  appellate  di- 
vision should  direct  that  the  contro- 
verted questions  of  fact  should  be  tried 
by  a  jury:  Matter  of  Bckler»  126  App. 
Dlv.  199;  110  N.  Y.  Supp.  650. 

h.  Where  the  appellate  division  is  not 
satisfied  with  the  result  of  a  surrogate's 
decree  granting  or  denying  probate,  it 
will  order  a  jury  trial  under  S  2588:  Mat- 
ter of  Jeffrey,  129  App.  Dlv.  791;  114 
N.  Y.  Supp.   667. 


on  appeal  or  revoked,  in  the  absence  of 
proof  of  fraud  or  collusion  in  respect  to 
the  facts  conferring  jurisdiction  upon  the 
surrogate:  Steele  v.  Leopold,  135  App. 
Dlv.  247;  aff'd  201  N.  Y.  518. 

k.  Presumption.  —  An  executor  to 
whom  letters  have  been  duly  Issued  will 
be  presumed  to  continue  to  hold  office 
after  seven  months  have  elapsed,  just 
as  the  continuance  of  life  is  presumed: 
Seaman  v.  Jamison,  146  App.  Dlv.  428. 


§  2595.    Deposit  of  securities  to  reduce  penalty  of  bond. 


1.  Commissions. — ^When  the  legisla- 
ture by  §  2595  authorized  a  surrogate  to 
direct  the  securities  of  an  estate  to  be 
deposited  with  a  trust  company  in  order 
to  reduce  the  amount  of  the  bonds  of 
representatives,  it  must  be  deemed  to 
have  intended  to  treat  the  depositary  as 


a  bailee  for  hire  charged  with  the  high- 
est degree  of  care,  and  by  implication 
conferred  upon  the  surrogate  the  power 
to  award  the  depositary  reasonable  com- 
missions for  the  services  rendered:  Mat- 
ter of  Butman,  130  App.  Div.  156;  114 
N.  Y.  Supp.  533. 


§  2603.    Effect  and  contents  of  decree  revolcing  letters. 

m.  Revocation. — Where  a  copy  of  the  I  action  brought  under  §  2653a  is  filed  in 
judgment  of  the  supreme   court  In  an  I  the    surrogate's    office,    the    surrogate 


§§  2605,  2611] 
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should  immediately  enter  an  order  re- 
voking the  letters  testamentary  and  re- 
quiring the  executor  to  render  and  set- 


tle an  account  of  hi«  proceedings:  Mat- 
ter of  Cavanaugh,  72  Misc.   584. 


§  2605.    Successor  may  be  appointed,  and  may  compel  account* 
ing,  etc. 

See  S  47,  Decedent  Estate  Law,  Snccessors  to  executors  or  administrators. 


§  2606.    Accounting  by  executor,  et  cetera,  of  deceased  executor. 


a.  Accouiitiiig. — Facts  stated  under 
which  It  was  held  that,  the  proper  rem- 
edy for  an  accounting  was  pursuant  to 
§  2606  In  which  the  conflicting  claims 
of  the  parties  might  be  fully  litigated 
and  settled,  and  not  by  an  action  in 
equity  for  an  accounting:  Ward  v. 
Ward,  57  Misc.  428;  109  N.  T.  Snpp. 
1090. 

b.  The  surrogate's  court  is  the  proper 
tribunal  in  which  to  compel  a  testamen- 
tary trustee  to  account;  the  supreme 
court  will  entertain  an  action  only  when 
facts  are  pleaded  showing  that  the  sur- 
rogate's court  is  not  competent  to  grant 
the  relief;  the  rule  applies  where  an  ac- 
counting is  required  of  the  executor  of 
a  deceased  testamentary  trustee,  for  the 
surrogate's  court  has  jurisdiction  in 
such  cases  by  virtue  of  $  2606:  Post  v. 
Ingraham,  122  App.  Div.  738;  107  N. 
Y.  Supp.  738. 

c.  Commissions. — ^An  executor  of  a 
deceased  testamentary  trustee  is  not  en- 
titled to  commissions  upon  the  trust  es- 
tate, nor  even  upon  sums  of  money  col- 


lected by  him  for  rents;  however  he  will 
not  be  required  to  turn  over  the  trust 
estate  without  compensation  for  his 
services  and  proper  expenses:  Matter  of 
Ingraham,  60  Misc.  44;  112  N.  T.  Supp. 
763. 

d.  Contested  claim. — The  executrix 
of  a  deceased  executor  when  called  to 
account  for  the  latter's  proceedings  has 
no  standing  to  contest  a  claim  against 
the  original  estate:  Matter  of  Wood,  70 
Misc.  467;   128  N.  Y.  Supp.  1102. 

e.  Jurisdiction. — The       jurisdiction 

which  surrogate's  courts  possess  over 
accountings  of  executors  of  executors  is 
conferred  by  §  2606,  and  unless  it  ap- 
pears that  such  an  accounting  should  be 
had,  the  incidental  authority  of  the 
court  to  construe  the  will  fails:  Matter 
of  Comer,  72  Misc.  321. 

f.  The  surrogate's  court  obtains  jur- 
isdiction to  settle  an  account  filed  by 
the  executors  of  a  deceased  executor  by 
the  filing  of  a  petition  for  the  settle- 
ment thereof:  Matter  of  Joslln,  74  Misc. 
332. 


§  2608.    Accounting  by  executor,  etc.,  of  deceased  executor. 


g.  Official  bond. — ^Where  letters  of 
administration  have  been  revoked  for 
the  failure  of  the  administrator  to  ac- 
count when  required,  a  judicial  determi- 
nation of  his  liability  by  a  decree  of  the 


surrogates'  court  is  not  a  condition 
precedent  to  an  action  by  his  successor 
upon  his  official  bond:  Fassbender  t. 
American  Surety  Co.,  66  Misc.  6;  122 
N.  Y.  Supp.   442. 


§  2611.  What  wills  may  be  proved;  change  of  residence  not  to 
affect  validity. 

Now  SS  23,  24  and  25,  Decedent  Estate  La^,  chap.  18  of  1909,  viz.: 

§  23.  WHAT  WILLS  MAY  BE  PROVED.— A  will  of  real  or  personal  property, 
executed  as  prescribed  by  the  laws  of  the  state,  or  a  will  of  personal  property  exe- 
cuted without  the  state,  and  within  the  United  States,  the  Dominion  of  Canada,  or  the 
Kingdom  of  Great  Britain  and  Ireland,  as  prescribed  by  the  laws  of  the  state  or 
country  where  it  is  or  was  executed,  or  a  will  of  personal  property  executed  by  a 
person  not  a  resident  of  the  state,  according  to  the  laws  of  the  testator's  residence, 
may  be  admitted  to  probate  in  this  state. 

8  24.  EFFECT  OF  CHANGE  OF  RESIDENCE  SINCE  EXECUTION  OF  WILL.— 
The  right  to  have  a  will  admitted  to  probate,  the  validity  of  the  execution  thereof,  or 
the  validity  or  construction  of  any  provision  contained  therein,  is  not  affected  by  a 
change  of  the  testator's  residence  made  since  the  execution  of  the  will. 
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§  25.  APPLICATION  OF  CERTAIN  PROVISIONS  TO  WILLS  PREVIOUSLY 
MADE. —  The  last  two  sections  apply  only  to  a  will  executed  by  a  person  dying  after 
April  elerenth,  eighteen  hundred  and  seventy-six,  and  they  do  not  invalidate  a  will 
executed  before  that  date,  which  would  have  been  valid  but  for  the  enactment  of 
sections  on6  and  two  of  chapter  one  hundred  and  eighteen  of  the  laws  of  eightden 
hundred  and  seventy-six,  except  where  such  a  will  is  revoked  or  altered,  by  a  will 
which  those  sections  rendered  valid,  or  capable  of  being  proved  as  prescribed  in 
article  first  of  title  third  of  chapter  eighteen  of  the  code  of  civil  procedure. 


a.  Probate  granted. — ^Where  a  paper 
propounded  for  probate  as  a  will,  and 
duly  executed  as  such,  bequeaths  cer- 
tain articles  which  are  mentioned  in  a 
list,  referred  to  in  the  paper  but  not 
annexed  to  it,  dated  on  the  same  day 
and  wholly  in  the  handwriting  of  the 
deceased  and  bearing  her  unattested 
signature,  probate  will  not  be  denied  to 
the  duly  executed  paper  on  the  ground 
that  it  is  not  the  whole  will  of  the  tes- 
tatrix: Matter  of  Reins,  59  Misc.  126; 
112  N.  Y.  Supp.  1203. 

b.  Where  a  paper  propounded  for  pro- 
bate as  a  will  recites  in  Its  testimonial 
clause  that  a  seal  is  affixed,  though 
there  is  no  seal  on  the  instrument,  and 
where  a  blank  space  of  a  page  and  a 
half  occurs  between  the  paragraph  dis- 
posing of  the  estate  and  that  appoint- 
ing the  executor,  those  facts  will  not 
authorize  the  inference  that  the  dece- 
dent paused  in  the  testamentary  act  and 
left  it  incomplete,  where  the  testimony 
of  both  witnesses  leaves  no  doubt  of  its 
execution:  Matter  of  McCarthy,  59  Misc. 
128;   112  N.  Y.  Supp.  219. 

c.  The  will  of  a  person  residing  in 
France  and  owning  personal  property  in 
this  state,  executed  in  France  according 
to  our  laws,  but  not  according  to  the 
laws  of  BYance,  should  be  admitted  to 
probate  here  as  a  will  of  personal  prop- 
erty: Matter  of  Reubens,  128  App.  Div. 
626;  112  N.  Y.  Supp.  941. 

d.  Realty. — ^A  will  disposing  of  realty 
only  is  entitled  to  probate  as  a  will  of 
personalty  if  the  testator  appointed  an 
executor;   a  testator  leaving  such  will 


does  not  die  intestate  as  to  personalty, 
but  the  executor  holds  the  same  in  trust 
for  those  entitled  thereto  under  the 
statute  of  distributions:  Matter  of  Mac- 
cafll,  127  App.  Div.  21;  111  N.  Y.  Supp. 
315. 

e.  Time. — ^The  mere  fact  that  a  tes- 
tator was  infirm  and  old  does  not  jus- 
tify the  rejection  of  his  will,  and  it  may 
be  probated  no  matter  how  great  the 
lapse  of  time  from  the  death  of  the  tes- 
tator, though  delay  may  in  some  cases 
be  grounds  for  suspicion  and  add  to  the 
burden  of  the  proponents:  Matter  of 
DuflJy,  127  App.  Div.  174;  111  N.  Y. 
Supp.   491. 

f.  Undue  influence. — ^The  mere  fact 
that  the  draftsman  of  a  will  is  made 
executor  or  trustee  raises  no  presump- 
tion of  undue  infiuence  exercised  by  him; 
when  it  appears  that  the  unnecessary 
verbiage  and  obscurity  of  a  will  was  as 
much  the  work  of  the  testator  as  of  the 
draftsman,  there  is  no  presumption  that 
the  testator,  an  educated  man,  did  not 
understand  its  provisions:  Matter  of 
Thompson,  121  App.  Div.  470;  106  N. 
Y.  Supp.  111. 

g.  The  fact  that  a  testatrix  names 
her  attorney  and  confidential  adviser  as 
executor  rsdses  no  presumption  of  un- 
due Infiuence,  nor  does  it  alter  the  rule 
that  the  burden  of  proving  undue  in- 
fluence by  clear  and  convincing  evi- 
dence is  upon  the  party  asserting  it; 
the  rule  holds  whether  the  executor  be 
made  a  beneficiary  or  not:  Matter  of 
Marlor.  121  App.  Div.  398;  106  N.  Y. 
Supp.  131. 


§  2612.    Persons  incompetent  to  serve  as  executors. 


h.  Dishonesty. — ^The  dishonesty  con- 
templated by  §  2612  is  dishonesty  in 
money  matters  from  which  a  reasonable 
apprehension  may  be   entertained   that 


the  funds  of  the  estate  would  not  be 
safe  in  the  hands  of  the  executor:  Mat- 
ter of  Latham,  145  App.  Div.  849. 


§  2613.  Supplementary  letters;  executors  not  named  in  letters  not 
to  act;  power  of  executor  before  letters  of  administration  with  the  will 
annexed. 


i.  Sell  lands. — A  direction  that  ex- 
ecutors sell  real  estate  to  pay  specific 
bequests  and  distribute  the  balance  to 
residuary  legatees  is  not  discretionary, 
but  works   an   equitable  conversion   of 


the  lands,  and  the  direction  may  be  car- 
ried out  by  an  administrator  with  the 
will  annexed:  McGarry  v.  McMahon, 
124  App.  Div.  607;  109  N.  Y.  Supp.  61. 


§§  2614,  2618] 
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§  2614.    Who  may  propound  will. 

a.  Execator. — A  person  named  as  an 
executor  in  a  paper  purporting  to  be  a 
will,  who  offers  it  for  probate  and  Is  met 
with  a  contest,  may  either  cast  the  burden 
upon  those  who  are  to  be  benefited  by 
the  probate  thereof,  or  assume  the  bur- 
den himself:  Dodd  t.  Anderson,  197  N.Y. 
466;  rev'g  131  App.  Div.  224. 


b.  A  person  named  as  executor  in  an 
instrument,  purporting  to  be  a  properly 
executed  will,  may  recover  from  the  es- 
tate the  necessary  and  reasonable  ex- 
penses Incurred  by  him  in  good  faith  in 
endeavoring  to  obtain  probate,  although 
it  was  denied  for  lack  of  testamentary 
capacity:  Dodd  v.  Anderson,  131  App. 
Div.  224;  115  N.  T.  Supp.  688. 


§  2615.    Who  to  be  cited  thereupon. 


c.  Decree  con^dnslye. — ^The  decree  of 
a  surrogate's  court  having  jurisdiction, 
admitting  to  probate  the  will  of  a  de- 
ceased person  in  a  proceeding  in  which 
his  heirs  at  law  and  next  of  kin  were 


duly  cited,  is  conclusive  upon  a  tenant 
of  the  decedent  in  an  action  by  a  devisee 
of  the  demised  premises  to  recover  rent: 
Drake  v.  Pechin,  58  Misc.  449;  109  N. 
Y.  Supp.  474. 


§  2616.    Contents  of  citation. 

The  citation  inufirt  set  forth-  the  name  of  the  deoedent,  and  of  the  person 
by  whom  the  will  is  propounded ;  and  it  must  state  whether  the  will  rdates, 
or  purports  to  relate,  exclusively  to  real  property,  or  personal  property,  or 
to  both.  Where  the  will  propounded  was  nuncupative,  that  fac*  must  be 
stated  in  the  citation.  AMiere  tlie  surrogate  is  unable  to  ascertain  to  Ms 
satisfaction,  whether  the  decedent  left  surviving  him,  any  person,  who  would 
be  entitled  to  the  property  affected  by  the  will,  if  the  decedent  had  died 
intestate,  or  if  it  shall  appear  to  the  Sfunogate  that  the  decedent  left  no 
known  heirs-at-law  or  next  of  kin,  the  citation  must  be  directed,  where  the 
will  relates  to  real'  property,  to  the  attorney-general;  where  it  relates  to 
personal  property,  to  the  attomey-genedial  and  to  the  public  administrator, 
who  would  have  been  entitled  to  administration',  if  the  decedent  had  died 
intestate. 

Amended  by  chap.  433  of  1911. 

Note. — Under  the  amendment  by  chap.  483  of  1911  the  attorney-general  must 
be  cited  where  the  will  relates  to  personal  property;  this  was  formerly  not 
necessary. 


§  2617.    Persons  not  cited  may  appear. 


d.  Intervene. — Under  the  proYisions 
of  §  2617»  a  legatee  can  only  intervene 
to  oppose  the  probate  of  a  will  to  secure 
a  benefit  or  to  protect  a  threatened 
right;  and,  where  it  appears  that  the 
Interest  of  one  who  applies  for  leave  to 


intervene  would  be  much  less  under  % 
prior  will  of  the  testator  than  under 
the  will  offered  for  probate,  his  appli- 
cation should  be  denied:  Matter  of  Hoyt. 
56  Misc.  159;  106  N.  Y.  Supp.  359. 


§  261 8.    Witnesses  to  be  examined;  proof  required. 


e.  Against  testimony. — A  will  may 
be  admitted  to  probate  against  the  tes- 
timony of  all  the  subscribing  witnesses, 
or  upon  the  testimony  of  one  and  con- 
trary to  the  testimony  of  the  other: 
Matter  of  Marley,  140  App.  Div.  823; 
125  N.  Y.  Supp.  886. 


f.  Binding. — ^Where  the  contestants 
call  witnesses,  named  in  a  notice  under 
S  2618  other  than  the  subscribing  wit- 
nesses, they  are  bound  by  their  testi- 
mony, except  in  cases  of  surprise:  Mat- 
ter of  Hock,  74  Misc.  15. 
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a.  Execntion  and  proof. — ^Due  ezecn- 
tlon  of  a  will  by  two  subscribing  wit- 
nessee  Is  sufficient;  where  they  deny  any 
knowledge  as  to  the  execution  but  admit 
the  genuineness  of  their  signatures,  any 
competent  evidence  admissible  under  the 
oommon-law  rules  of  evidence  may  be 
taken  to  establish  the  will;  an  attestation 
clause,  with  proof  of  the  signature,  is 
prima  facie  evidence  of  due  execution: 
Matter  of  Sizer,  129  App.  Div.  7;  113 
N.  Y.  Supp.  210. 

b.  NoncupatlTe  will. — ^The  execution 
of  a  nuncupative  will  is  established  by 
the  evidence  of  the  master  and  first  offi- 
cer of  a  ship  who  were  with  the  testator 
after  he  was  seized  by  a  chronic  mal- 
ady, when  he  said  he  thought  it  was  going 
to  be  a  bad  spell  for  him  and  if  anything 
happened  everything  was  to  go  to  his 
daughter  Uzzie:  Matter  of  0'Ck>nnor,  65 
Misc.  403;  121  N.  Y.  Supp.  903. 


c.  Probate. — A  will  may  not  be  ad- 
mitted to  probate  by  proving  a  codicil 
which  displaces  one  of  three  persons  and 
appoints  another  as  executor,  but  makes 
no  disposition  of  property,  without  prov- 
ing its  execution  according  to  the  laws 
of  this  state;  and  an  exemplified  copy 
of  the  proceedings  of  the  court  of  the 
District  of  Ck)lumbia,  which  admitted  the 
will  to  probate,  is  incompetent  and  in- 
admissible: Matter  of  Weston,  60  Misc. 
275;  113  N.  Y.  Supp.  619. 

d.  Trial  by  Jary. — ^The  surrogate  has 
no  power  by  virtue  of  §  2618  to  desig- 
nate witnesses  whose  testimony  he  Is 
satisfied  may  be  material  to  be  examined 
upon  the  trial  in  the  supreme  court  be- 
fore a  Jury  of  certain  questions  em- 
bracing matters  essential  to  the  probate 
of  a  will:  Matter  of  McCabe,  75  Misc. 
36. 


§  2620.    Proof  of  handwriting.    Commission  to  absent  subscribing 
witness.    When  original  will  may  be  sent  to  another  state  or  county. 


e.  Evidence. — This  section  permits 
probate  of  a  will  upon  such  evidence  as 
would  establish  it  upon  the  trial  of  an 
action,  and  ordinary  common-law  evi- 
dence is  sufficient  if  from  it  due  execu- 
tion can  reasonably  be  inferred:  Matter 
of  Foley,  55  Misc.  162;  106  N.  Y.  Supp. 
474. 

f.  Where  the  will  of  the  testatrix 
was  drawn  by  her  husband,  an  attorney 
of  forty  years'  experience,  and  the  attes- 
tation clause  was  attached,  it  will  be  ad- 
mitted to  probate,  unless  fraud  is  shown, 
though  after  nineteen  years  one  of  the 
subscribing  witnesses  testified  that  the 
testatrix  did  not  declare  it  to  be  her  last 
will:  Matter  of  Walker,  67  Misc.  6. 

g.  Execution.— On  probate  of  a  will, 
wnere  the  subscribing  witnesses  are  dead. 
Incompetent  or  absent  from  the  state,  by 
proof  of  their  handwriting  and  that  of 
the  testator,  proof  of  the  "other  circum- 
stances "  affecting  due  execution  may  be 
had  by  direct  evidence  of  the  facts  them- 
selves, or  by  proof  of  other  facts  from 


which  the  existence  of  the  facts  in  issue 
may  naturally  be  inferred:  Matter  of 
Abel,  136  App.  Div.  788;  121  N.  Y. 
Supp.  452. 

h.  Insufficient. — ^A  holographic  will 
which  lacks  a  formal  attestation 
clause,  and  the  subscribing  witnesses 
to  which  are  dead,  should  not  be  ad- 
mitted to  probate  under  §  2620  merely 
on  proof  of  the  handwriting  of  the  tes- 
tatrix and  of  the  witnesses:  Matter  of 
Ellery,  139  App.  Div.  244;  123  N.  Y. 
Supp.  1015. 

i.  Oral  declarations. — Oral  declara- 
tions of  a  testator  are  admissible  to 
prove  the  due  publication  of  a  written 
will  and  also  to  show  the  testator's 
mental  capacity;  but  such  testimony  is 
not  competent  as  proof  of  the  due  ex- 
ecution or  continued  existence  of  a  will, 
nor  is  evidence  as  to  the  genuineness 
of  an  ordinary  cross  mark  signature  ad- 
missible: Matter  of  Corcoran,  145  App. 
Div.  129. 


§  2621 .    Proof  of  lost  or  destroyed  will. 


j.  Destraction. — ^A  will  in  which  the 
signature  was  torn  and  nearly  obliterated, 
by  direction  of  the  testator  but  not  at 
that  time,  nor  in  his  presence,   is   not 


destroyed  within  the  meaning  of  this  sec- 
tion: Matter  of  Hughes,  61  Misc.  207; 
114  N.  Y.  Supp.  929. 


§  2621  a.    Proceeding  to  recover  will. 

A  person  claiming  to  be  interested  in  the  estate  of  a  decedent  may  present 
a  petition  under  oaih  to  a  surrogate's  court,  against  any  one  or  more  per- 
sons suspected  of  destroying,  retaining,  concealing  or  conspiring  with  others 
to  destroy,  retain  or  conceal  a  will  or  testamentary  instrument  of  the  dece- 
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dent,  and  the  court  thereupon  must  issue  ft  citation,  directed  to  such  person 
or  persons,  ordering  the  production  of  the  will  or  testamentary  instru- 
ment or  show  cause  why  it  should  not  be  produced.  On  the  return  of  the 
citation,  the  court  may  order  the  suspected  person  or  persons,  to  appear 
before  it  and  be  examined  on  oath  upon  the  matter  of  ihe  petition.  If 
any  person  cited  fails  to  appear  and  submit  to  examination  or  refuses  to 
answer  such  questions  as  are  lawfully  propounded  to  him,  or  to  obey  any 
lawful  order  of  the  court,  he  may  be  committed  to  jail  as  for  a  contempt 
of  court  until  he  submits  to  its  order.  The  court  may  award  costs  as  in  a 
special  proceeding,  to  be  paid  by  either  party. 
Added  by  chap.  358  of  1910. 


§  2622.    Probate  not  allowed,  unless  surrogate  satisfied,  etc. 


a.  Against  testimony. — A  will  may 
be  admitted  to  probate  against  the  tes- 
timony of  all  the  subscribing  witnesses, 
or  upon  the  testimony  of  one  and  con- 


trary to  the  testimony  of  the  others: 
Matter  of  Marley,  140  App.  Div.  823; 
125  N.  T.  Supp.  886. 


§  2623.    Will;  when  sufficiently  proved. 


b.  A  decree  probating  a  will  should 
state  whether  the  probate  was  contested; 
a  mere  decree  of  probate  is  conclusive 


only  as  to  Its  formal  yalidity:  Matter  of 
Hasselbrook,  128  App.  Div.  874;  113 
N.  Y.  Supp.  97. 


§  2624.    Validity  and  construction  of  testamentary  provisions. 

But  if  a  party  expressly  puts  in  issue,  before  the  surrogate,  the  validity, 

construction,  or  effect  of  any  disposition  of  property,  contained  in  a  will 

of  a  resident  of  the  state,  executed  within  the  state,  the  surrogate  must 

determine  the  question,  upon  rendering  a  decree;  unless  the  decree  refuses 

to  admit  the  will  to  probate,  by  reason  of  a  failure  to  prove  any  of  tiie  ma^ 

ters  specified  in  the  last  section. 

Amended  by  chap  584  of  1910. 

See  §  47,  Decedent  Estate  Law,  Testamentary  dispositions;  what  law  governs. 


c.  Charitable  devises. — The  surrogate 
has  power,  under  §  2624,  to  construe  a 
will  as  to  the  question  of  the  applica- 
tion of  chap.  360  of  1860  limiting  de- 
vises to  charitable  and  other  corpora- 
tions, though  where  the  decedent  had 
no  husband,  wife,  child  or  parent  the 
statute  may  not  be  invoked:  Matter  of 
Talmage,  69  Misc.  130;  112  N.  Y.  Supp. 
206. 

d.  Constrnction. — ^Where  a  will  re- 
lates to  both  real  and  personal  estate, 
and  the  disposition  of  both  is  insepara- 
bly connected,  a  surrogate,  upon  appli- 
cation for  probate,  has  jurisdiction, 
under  §  2624  to  construe  the  provisions 
of  the  will  so  far  as  they  relate  to  the 
personal  estate  and  no  further:  Matter 


of  Davis,  59  Misc.  310;  112  N.  T.  Supp. 
265. 

e.  After  a  will  has  been  admitted  to 
probate,  a  surrogate  has  no  power  to  con- 
strue it,  without  recourse  to  the  code, 
except  in  so  far  as  It  is  a  necessary 
incident  to  the  exercise  of  some  power 
imposed  upon  him:  Matter  of  Buchner, 
60  Misc.  287;  118  N.  Y.  Supp.  625. 

f.  A  surrogate  has  power  to  construe 
a  will  when  necessary  to  a  final  account- 
ing and  settlement  of  an  estate:  Matter 
of  Scoville.  72  Misc.  310. 

R.  Mandatory. — The  provisions  of 
S  2624  are  mandatory,  requiring  the 
surrogate  to  determine  the  validity  and 
construction  of  a  will  if  put  in  Issue  on 
probate,   but  he   may   in    his   discretion 
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reserve  decision  thereon  nntil  It  becomes 
necessary  to  a  proper  disposition  of  the 
property:  Matter  of  Powell,  136  App. 
Div.  830;   121  N.  Y.  Supp.  779. 

a.  Under  §  2624  the  surrogate  Is 
authorized  to  determine  the  construction 
or  effect  of  a  disposition  of  personal 
property  only:  Matter  of  Van  Valken- 
burgh.  60  Misc.  497;  113  N.  T.  Supp. 
1108. 

b.  Partition. — As  prior  to  the  amend- 
ment of  §  2624  by  chap.  584  of  1910, 
the  surrogate  did  not  have  power  to 
construe  a  will  of  real  estate,  a  determi- 
nation by  the  surrogate  prior  to  the 
amendment  that  a  will  worked  an  equi- 
table conversion  of  lands  into  personal 
property  is  not  binding  in  a  subsequent 
action  by  a  co-tenant  to  partition   the 


lands:    Bellinger   v.    Taylor,    144    App. 
Div.  851. 

c.  Personalty. — The  jurisdiction  ex- 
tended by  S  2624  is  limited  to  testamentary 
wills  of  personal  estate:  Matter  of  Wil- 
cox, 65  Misc.  170;  107  N.  T.  Supp.  468. 

d.  The  qualification,  that  an  action 
for  the  construction  of  a  will  cannot  be 
brought  by  a  party  claiming  in  hostility 
to  the  will  is,  so  far  as  relates  to  per- 
sonalty and  to  proceedings  in  the  sur- 
rogate's court,  abrogated  by  §  2624, 
which  requires  the  surrogate  on  the  ap- 
plication of  any  party  to  the  proceeding 
to  determine  the  validity,  construction 
or  effect  of  any  disposition  of  personal 
property  contained  in  the  will:  St.  John 
y.  Andrews  Institute,  192  N.  Y.  382. 


§  2625.    Surrogate's  decision  on  probate. 

A  decree  admitting  a  will  of  real  or  personal  property,  or  both,  to  pro- 
bate is  conclusive  as  an  adjudication  of  the  validity  of  the  will,  and  of 
the  questions  determined  under  section  twenty-six  hundred  and  twenty-four 
of  this  act,  except  as  in  this  chapter  otherwise  provided. 

Amended  hy  chap.  578  of  1910. 


e.  Probate. — ^A  decree  of  the  surro- 
gate refusing  probate  to  a  will  of  real 
estate  is  not  conclusive  evidence  of  the 
Invalidity  of  the  will  in  a  subsequent 


action  in  the  supreme  court  between  the 
same  parties:  Matter  of  Ooldsticker, 
123  App.  Div.  474;  108  N.  Y.  Supp. 
489;  aff'd  192  N.  Y.  35. 


§  2626.    Probate;  how  far  conclusive  as  to  personalty. 

Repealed  by  chap.  678  of  1910. 

§  2627.    Id.;  as  to  realty. 

Repealed  by  chap.  578  of  1910. 

§  2628.  When  purchaser  from  heir  protected,  notwithstanding  a 
devise. 

Now  §  46,  Decedent  Estate  Law,  chap.  18  of  1909,  and  not  changed. 

§  2629.    Will  certified,  or  record  thereof,  may  be  read  in  evidence. 

The  surrogate  must  cause  to  be  indorsed  upon,  or  annexed  to,  the  orig- 
inal will  admitted  to  probate,  or  the  exemplified  copy,  or  statement  of  the 
tenor  of  the  will,  which  was  admitted  without  production  of  an  original 
written  will,  a  certificate,  under  his  hand,  or  the  hand  of  the  clerk  of  his 
court,  and  his  seal  of  office,  stating  that  it  has,  upon  due  proof,  been 
admitted  to  probate,  as  a  will  valid  to  pass  real  or  personal  property,  or 
both,  as  the  case  may  be.  The  will,  or  the  copy  or  statement,  so  authen- 
ticated, the  record  thereof,  or  an  exemplified  copy  of  the  record,  may  be 
read  in  evidence,  as  proof  of  the  original  will,  or  of  the  contents  or  tenor 
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thereof,  without  further  evidence,  and  with  the  effect  specified  in  the  pre- 
ceding sections. 

Amended  by  chap.  578  of  1910. 

§  2633.    Id.;  as  to  wills  of  real  property. 

Now  $42,  Decedent  Estate  Law,  chap.  18  of  1909,  and  not  changed. 

§  2634.    Index  and  fees. 

First  paragraph  through  "  recorded  in  his  office,"  now  §  43,  Decedent  Estate  Law, 
chap.  18,  1909. 

Remainder,  §  2634,  Cgde  Civ.  Pro.,  viz.: 

§  2634.  ALLOWANCE  TO  EXECUTOR  OR  ADMINISTRATOR  FOR  RECORD- 
ING WILL  OR  EXEMPLIFICATION.—  An  executor,  or  administrator  with  the  will 
annexed,  who  causes  a  record  of  a  will  or  exemplification  to  he  made  as  prescribed  in 
section  forty-two  of  the  decedent  estate  law,  must  be  allowed,  in  his  account,  the 
fees  paid  by  him  therefor. 

Amended  by  chap.  66  of  1909. 

§  2636.    When  letters  testanientary  may  be  issued. 


a.  Letters. — Letters  testamentary  will 
not  be  withheld  from  executors  because 
a  question  exists  respecting  the  ultimate 
disposition  of  the  estate  in  the  deter- 
mination of  which  the  interests  of  cer- 

§  2638.    Bond;  when  required. 

b.  Non-resident. — Under  §  2638  a 
person  named  as  executor  against  whom 
there  is  an  objection  of  non-residence 
may  entitle  himself  to  letters  by  glying 
a  bond;  under  these  provisions  a  testa- 


tain  claimants  will  be  adyerse  to  the 
interests  of  the  children  of  the  execu- 
tors: Matter  of  Bennett,  60  Misc.  28; 
112  N.  Y.  Supp.  592. 


mentary  trustee  may  be  required  to  file 
security  in  a  case  where  an  executor 
could  not  be  removed  for  failure  to  give 
It:  Matter  of  Carr,  66  Misc.  Ill;  121 
N.  Y.  eupp.  109. 


§  2643.  Letters  of  administration  with  will  annexed;  when  and  to 
whom. 

1.  To  one  or  more  of  the  residuary  legatees,  who  are  qualified  to  act 
as  administrators.  If  any  one  of  such  legatees  who  would  otherwise  be 
so  entitled  is  a  minor,  administration  shall  be  granted  to  his  guardian,  if 
competent.  A  corporation  which  is  a  residuary  legatee  shall  be  qualified 
to  act  as  such  administrator,  although  not  specially  authorized  by  its  charter 
or  any  provision  of  law. 

Amended  by  chap.  585  of  1910. 


c.  Half-sister. — The  half-sister  of  a 
decedent,  entitled  to  share  in  his  estate 
in  the  absence  of  a  will,  is  interested 
under  §  2643,  though  she  takes  nothing 
under  the  will:  Matter  of  Brown,  60  Misc. 
628;  113  N.  Y.  Supp.  937. 

d.  Intestacy. — ^The  word  **  intestacy  " 
as  used  In  $  2660,  providing  when  let- 
ters   of   administration    shall    issue    in 


cases  of  intestacy,  refers  to  the  person 
and  not  to  specific  property;  if  the  ex- 
ecutor in  such  case  should  not  have  the 
management  of  the  estate  it  should  then 
pass  to  an  administrator  with  the  will 
annexed  appointed  as  provided  la 
§  2643,  and  the  husband's  application 
for  letters  of  administration,  as  if  bis 
wife  had  died  intestate,  will  be  denied: 
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Matter  of  Maccaffll»  57  Misc.  264;   107 
N.  Y.  Supp.  1115. 

a.  Proof. — ^Where  on  a  petition  by  a 
creditor  for  letters  of  administration 
with  the  will  annexed,  the  answering 
affldayits  deny  that  there  are  any  nnad- 
ministered  assets  and  that  Ihe  petitioner 
is  a  creditor  entitled  to  bring  the  pro- 


ccMing,  the  surrogate  should  not  accept 
the  allegations  of  the  petition  as  true, 
but  should  take  proof  of  the  facts;  letters 
of  administration  with  the  will  annexed 
should  not  be  granted,  especially  after  a 
great  lapse  of  time,  unless  there  are  un« 
administered  assets:  Matter  of  Bedford, 
130  App.  Div.  642;  115  N.  Y.  Supp.  472. 


§  2647.    Persons  interested  may  apply  to  revoke  probate. 

Repealed  by  chap.  578  of  1910. 

§  2648.    When  application  must  be  made. 

Repealed  by  chap.  578  of  1910. 


§  2649.    Citation  thereupon. 

Repealed  by  chap.  578  of  1910. 

§  2650.    Executors,  etc.,  to  suspend  proceedings. 

Repealed  by  chap.  578  of  1910. 

§  2651.    Hearing. 

Repealed  by  chap.  578  of  1910.  ' 

§  2652.    Decree. 

Repealed  by  chap.  578  of  1910. 

§  2653.    Notice  of  decree  of  revocation. 

Repealed  by  chap.  578  of  1910. 

§  2653a.    Determining  validity  of  probate;  by  action  in  the  supreme 
court. 


b.  Abatement. — ^The  power  of  the 
court  to  reyive  an  action  which  does 
not  abate  on  the  death  of  a  party  is  not 
limited  to  the  cases  specifically  enum- 
erated $§  755  to  765;  an  action  under 
§  2653a  to  establish  the  yalidity  of  a 
will  does  not  abate  on  the  death  of  a 
party:  Carolan  v.  O'Donnell,  141  App. 
Div.  463;   126  N.  Y.  Supp.  551. 

c.  Appeal. — A  testamentary  trustee 
who  has  been  enjoined  from  disposing 
of  the  trust  estate  pending  an  action  to 
determine  the  validity  of  the  will, 
brought  under  2653a»  has  no  stand- 
ing to  appeal  from  the  order  in  her 
individual  capacity  as  devisee:  Heist  v. 
Heist,  139  App.  Div.  712;  124  N.  Y. 
Supp.  462. 

d.  Burden  of  proof. — In  an  action 
under  §  2653a  attacking  the  validity  of 
a  will  admitted  to  probate,  the  burden  of  I 
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proof  rests  upon  the  attacking  party: 
Scott  V.  Barker,  129  App.  Div.  241;  113 
N.  Y.  Supp.  695. 

e.  Construction. — §  2653a  is  to  be 
construed  with  reference  to  the  practice 
and  procedure  in  surrogate's  courts,  es- 
pecially with  reference  to  the  revoca- 
tion of  probate;  the  supreme  court  may 
enjoin  an  Executor  from  making  dis- 
tribution under  a  decree  of  the  surro- 
gate's court  and  may  grant  an  injunc- 
tion without  requiring  an  undertaking; 
the  time  within  which  an  action  may  be 
brought  is  hot  limited  to  one  year  after 
probate;  the  waiver  of  the  issuance  and 
service  of  citation  upon  probate  of  a 
will  is  not  a  waiver  of  the  right  to  in- 
stitute proceedings  for  the  revocation 
of  the  probate  of  the  will  or  to  institute 
an  action  under  §  2653a:  Shea  v.  Ber- 
gen. 59  Misc.  294;  110  N.  Y.  Supp.  572. 
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a.  Contempt. — Where  the  final  de- 
cree in  an  action  to  set  aside  the  pro- 
bate of  a  will  enjoins  all  parties  from 
maintaining  any  action  based  upon  a 
claim  that  the  paper  was  not  the  will 
of  the  decedent,  a  party  so  enjoined 
who  begins  a  new  action  which  is  in 
effect  based  upon  a  claim  that  the  in- 
strument is  not  the  decedent's  will  is 
guilty  of  contempt:  Anderson  y.  Smltley, 
No.  2,  141  App.  Dlv.  429;  126  N.  Y. 
Supp.  31. 

b.  Costs, — Costs  may  be  awarded  by 
the  court,  in  an  action  under  $  2653a  to 
determine  the  Talidlty  of  the  probate  of  a 
will,  but  the  alhount  which  can  be 
allowed  is  limited  by  §§  3263  and  3254, 
and  cannot  exceed  in  the  aggregate  the 
sum  of  $2,000;  in  such  a  case,  where  the 
will  is  sustained,  the  counsel  fees  of  the 
executor  are  payable  out  of  the  estate, 
without  ^e  need  of  any  allowance  by 
way  of  costs:  Senter  t.  Petheram,  64 
Misc.  294. 

c.  Eridence. — ^Under  §  2653a,  evl* 
dence  examined  and  held,  that  a  yerdict 
that  the  testator  lacked  testamentary 
capacity  was  against  the  weight  of  eyl- 
dence:  Layin  y.  Thomas,  123  App.  Dly. 
113:  108  N.  Y.  Supp.  112. 

d.  Injunctloiu — In  an  action  under 
f  2663a  to  determine  the  yalidity  of  the 
probate  of  a  will,  the  court  should  not 
grant  an  injunction  restraining  the  ex- 
ecutor named  in  the  will,  who  has  duly 
qualified,  from  taking  possession  of  the 
estate,  though  he  may  be  enjoined  from 
making  final  distribution  of  the  estate 
until  the  determination  of  the  action,  and 
may  be  required  to  deposit  papers  and 
documents  other  than  securities  with  the 
clerk  of  the  court,  subject  to  the  inspec- 
tion of  the  parties:  Aubuchon  y.  Mur- 
phy, 64  Misc.  286;  118  N.  Y.  Supp.  563. 

•.  The  proyisions  of  §  2653a  do  not 
authorize  an  action  to  determine  the 
yalidity  of  a  will  where  the  surrogate's 
court  has  refused  to  admit  the  will  to 
probate:  Dixon  y.  Cozine,  64  Misc.  602; 
114  N.  Y.  Supp.  615. 

f.  All  deyisees,  legatees  and  other 
interested  persons  must  be  made  parties 
to  an  action  under  §  2653a;  one  cannot 
sue  or  defend  for  all  as  under  fi  448: 
Brinkerhoff  y.  Tieman,  61  Misc.  686;  114 
N.  Y.  Supp.  698. 

g.  Judgment. — In  an  action  to  de- 
termine the  yalidity  of  the  probate  of 
a  will  under  §  2653a,  a  Judgment  de- 
creeing the  invalidity  of  the  will  is  bind- 
ing upon  unborn  persons  who  might 
have  taken  under  it:  Campbell  v. 
Hughes,  69  Misc.  433;  126  N.  Y.  Supp. 
147. 

h.  Parties. — ^A  complaint  under 
$  2653a  does  not  state  a  cause  of  action, 
if  it  fail  to  allege  that  all  interested 
persons  have  been  made  parties,  as  re- 
quired by  the  statute:  Early  v.  Nase, 
139  App.  Diy.  736;  124  N.  Y.  Supp.  293. 


i.  A  granddaughter  of  a  non-resident 
testatrix  who  died  leaving  only  personal 
property  in  this  state,  and  who  was  not 
mentioned  in  the  will,  is  not  entitled  to 
maintain  an  action  under  §  2653a  to  set 
aside  a  probate  of  the  will  in  this  state 
merely  because  she  survived  the  tes- 
tatrix and  is  a  beneficiary  under  the 
will  of  her  father,  who,  under  a  sub- 
sequent win  made  by  the  testatrix  and 
duly  probated  in  the  foreign  Jurisdic- 
tion, was  bequeathed  part  of  the  per- 
sonal estate  situated  here:  Irving  r. 
Rees,  146  App.  Div.  703. 

j.  Probate. — ^A  decree  rejecting  a 
will  and  refusing  probate  thereof  is  con- 
clusive on  the  parties  to  the  proceeding 
in  all  controversies  relating  to  person- 
alty except  In  an  action  brought  under 
fi  2653a,  which  substantially  provides 
for  a  review  of  the  surrogate's  deter- 
mination by  a  Jury  trial:  Matter  of 
Goldsticker,  192  N.  Y.  35;  afl'g  123 
Aiyp.  Dlv.  474;  108  N.  Y.  Supp.  489. 

k.  Reyocatloiu — ^Where  a  copy  of  tbe 
Judgment  of  the  supreme  court  in  an 
action  brought  under  §  2653a  is  filed  In 
the  surrogate's  ofilce,  the  surrogate 
should  immediately  enter  an  order  re- 
voking the  letters  testamentary  and  re- 
quiring the  executor  to  render  and 
settle  an  account  of  his  proceedings; 
the  executor  notwithstanding  such  re- 
vocation is  the  proper  party  to  appeal 
from  the  Judgment  of  the  supreme 
court:  Matter  of  Cavanaugh,  72  Misc. 
584. 

1.  Reply. — In  aii  action  under 
§  2653a,  to  determine  the  validity  of  a 
will,  plaintiff  may  be  compelled  under 
i  516,  to  reply  to  new  matter  contained 
in  the  answer:  Twamley  v.  McKennell, 
137  App.  Div.  674;  122  N.  Y.  Supp. 
237. 

m.  Second  wfll. — ^It  seems,  that  when 
a  second  will  disposing  of  real  estate  hai 
been  refused  probate  by  a  surrogate, 
the  decree  does  not  preclude  those 
claiming  under  it  from  asserting  in  an 
action  under  I  2653a  that  a  prior  will 
was  thereby  revoked:  Matter  of  Gold- 
sticker,  123  App.  Dlv.  474;  108  N.  Y. 
Supp.  489;  afl'd  192  N.  Y.  36. 

n.  Validity. — §  2653a  is  a  statute  of 
finality  and  forbids  reopening  the  ques- 
tion as  to  the  validity  of  the  will  in  any 
form:  Anderson  v.  Smltley,  No.  1,  141 
App.  Dlv.  421;  126  N.  Y.  Supp.  25. 

o.  Validity  of  probate. — A  complaint 
in  an  action  under  §  2663a  to  determine 
the  yalidity  of  the  probate  of  a  will, 
which  fails  to  allege  that  the  parties, 
other  than  the  husband,  are  the  only 
next  of  kin  and  heirs  at  law  of  the  de- 
ceased, and  that  deceased  died  possessed 
of  real  or  personal  property,  does  not 
state  facts  suflldent  to  constitute  a 
cause  of  action:  Wood  v.  Fagan,  126 
App.  Div.  681;  110  N.  Y.  Supp.  988. 
Misc.  294;  118  N.  Y.  Supp.  347. 
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§  2654.    Heir,  etc.,  may  apply  to  establish  heirship. 


a.  Title. — ^As  the  surrogate  has  no 
jurisdiction  to  determine  the  validity 
of  the  title  to  lands,  a  decree  rendered 
in  a  probate  of  heirship  finding  that  cer- 
tain persons  were  the  only  heirs  of  a 
decedent  does  not  establish  the  validity 


of  a  title  derived  through  them,  as 
against  another  claimant,  who  was  not 
a  party  to  the  proceedings:  Aubuchon 
V.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  137  App. 
Div.  834;    122  N.  Y.  Supp.  581. 


§  2658.    Petition  to  vacate  or  modify  it. 


b.  Tax  law. — ^An  appeal  to  the  appel- 
late division  from  a  decision  of  the  sur- 
rogate, acting  as  an  assessor  under  the 
Tax  Law,  is  properly  dismissed  as  the 
proper  practice  is  to  apply  to  him  to 


review  his  decision  made  as  a  taxinsr 
officer  and  then  appeal  from  his  Judicial 
determination  thereof:  Matter  of  €o8- 
tello,  189  N.  Y.  288;  modf'g  117  App. 
Div.  807;  103  N.  Y.  Supp.  6. 


§  2660.    Who  entitled  to  letters  of  administration. 

Part  §  103,  Decedent  EstlEite  Law,  chap.  18  of  1909,  and  not  changed,  except  first 
"  the  "  in  third  sentence  changed  to  "  his." 

Remainder,  $  2660,  Code  Civ.  Pro.,  viz.: 

§  2660.  WHO  ENTITLED  TO  LETTERS  OF  ADMINISTRATION. —  Administra- 
tion in  case  of  intestacy  must  be  granted  to  the  relatives  of  the  deceased  entitled  to 
succeed  to  his  personal  property,  who  will  accept  the  same,  in  the  following  order: 

1.  To  the  surviving  husband  or  wife. 

2.  To  the  children^ 

3.  To  the  father. 

4.  To  the  mother. 

5.  To  the  brothers. 

6.  To  the  sisters. 

7.  To  the  grandchildren. 

8.  To  any  other  next  of  Un  entitled  to  share  in  the  distribution  of  the  estate. 

9.  To  an  executor  or  administrator  of  a  sole  legatee  named  in  a  will,  whereby  the 
whole  estate  is  devised  to  such  deceased  sole  legatee. 

If  a  person  entitled  is  a  minor,  administration  must  be  granted  to  his  guardian.  If 
competent,  in  preference  to  creditors  or  other  persons.  If  no  relative,  or  guardian  of 
a  minor  relative,  will  accept  the  same,  the  letters  must  be  granted  to  the  creditors 
of  the  deceased;  the  creditor  first  applying,  if  otherwise  competent,  to  be  entitled  to 
preference.  If  no  creditor  applies,  the  letters  must  be  granted  to  any  other  persoik 
or  persons  legally  competent.  Letters  of  administration  shall  also  be  granted  to  an 
executor  or  administrator  of  a  deceased  person  named  as  sole  legatee  in  a  will.  The 
public  administrator  in  the  city  of  New  York  has  preference  after  the  next  of  kin 
and  after  an  executor  or  administrator  of  a  sole  legatee  named  in  a  will  whereby  the 
whole  estate  is  devised  to  such  deceased  sole  legatee  over  creditors  and  all  other 
persons.  In  other  counties,  the  county  treasurer  shall  have  preference  next  after 
creditors  over  all  other  persons.  If  several  persons  of  the  same  degree  of  kindred 
to  the  intestate  are  entitled  to  administration,  they  must  be  preferred  in  the  following 
order:  First,  men  to  women;  second,  relatives  of  the  whole  blood  to  those  of  the 
half  blood;  third,  unmarried  women  to  maiTied.  If  there  are  several  persons  equally 
entitled  to  administration,  the  surrogate  may  grant  letters  to  one  or  more  of 
such  persons,  and  administration  may  be  granted  to  one  or  more  competent 
persons,  although  not  entitled  to  the  same,  with  the  consent  of  the  person  entitled 
to  be  joined  with  such  person  or  persons;  which  consent  must  be  in  writing,  and 
filed  in  the  office  of  the  surrogate.  If,  In  an  action,  brought  or  about  to  be  brought, 
the  intestate,  if  living,  would  be  a  proper  party  thereto,  any  party  to  such  action. 
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Interested  in  the  subject  thereof,  may  apply  to  the  surrogate's  court  for  the  granting 
of  letters  of  administration  to  himself,  or  some  other  qualified  person,  and  upon 
the  jurisdictional  facts  being  satisfactorily  shown,  and  no  relative,  or  guardian  of 
a  minor  relative,  and  no  creditor,  county  treasurer  or  public  administrator  con- 
senting to  such  administration,  some  legally  competent  person  must  be  appointed 
administrator. 

Amended  by  chap.  65  of  1909. 


a.  Admlnlatratioii — Priority  In  right 
to  letters  of  administration  under 
§  2660  is  not  affected  because  the  per- 
son having  the  prior  right  is  not  a  resi- 
dent of  this  state,  if  he  be  a  citizen  of 
the  United  States,  as  required  by 
§  2661;  although  letters  have  been 
granted  to  the  creditor  of  an  Intestate 
In  default  of  persons,  resident  in  this 
state,  having  a  prior  right,  a  non-resi- 
dent dtlzen  of  the  United  States  who 
has  not  renounced,  and  who  under 
§  2660  has  priority  over  creditors,  is 
entitled  to  a  revocation  of  the  letters; 
although  under  §  2663  the  surrogate 
may  in  his  discretion  dispense  with  a 
citation  to  non-residents  the  prior  right 
of  such  non-resident  to  administration 
is  not  destroyed  thereby;  the  surrogate 
has  no  discretion  to  ignore  the  order 
of  priority  except  upon  one  of  the 
grounds  specified  in  S  2661:  Matter  of 
Campbell,  123  App.  Div.  212;  108  N.  T. 
Supp.  281;   aff'd  192  N.  Y.  312. 

b.  Administrator. — ^Where  decedent's 
personal  property  passes  to  his  widow, 
upon  her  death  before  the  administra- 
tion of  her  husband's  estate  is  complete, 
her  brother  is  entitled  to  letters  of  ad- 
ministration de  bonis  fwn  upon  the  hus- 
band's estate  in  preference  to  the  hus- 
band's sister:  Matter  of  Briasco,  69 
Misc.  278;  126  N.  Y.  Supp.  1001. 

c.  Alien. — ^Upon  the  death  In  this 
state  of  a  subject  of  the  kingdom  of 
Italy  intestate  and  without  widow  or 
children,  the  Italian  consul  has  a  right 
to  letters  of  administration  on  his  estate 
prior  to  that  of  a  creditor:  Matter  of 
Scutella,  145  App.  Div.  166. 

d.  Common  law  marriage. — A  hus* 
band,  after  the  death  of  his  wife,  con- 
tinued to  live  with  his  former  mistress 
as  husband  and  wife,  and  though  no 
ceremonial  took  place,  he  acknowledged 
her  to  be  his  wife  and  her  son  to  be  his 
son:  at  his  death  the  former  mistress  will 
be  held  his  lawful  wife,  and  entitled  to 
letters  of  admini^ration,  and  said  son 
will  be  held  a  legitimate  son:  Matter  of 
Terwilliger,  63  Misc.  479;  118  N.  Y. 
Supp.  424. 

e.  Consnl. — ^The  Italian  consul  is  en- 
titled to  letters  of  administration  upon 
the  estates  of  Italian  subjects  dying  In- 
testate within  his  consular  jurisdiction  in 
preference  to  creditors:  Matter  of  Sllvettl, 
66  Misc.  394;  122  N.  Y.  Supp.  400. 


f.  Consins. — Second  cousins  of  a  de- 
ceased person,  though  not  next  of  kin  or 
entitled  to  share  in  his  estate,  are  enti- 
tled to  letters  of  administration  on  his 
estate  in  preference  to  a  public  adminis- 
trator: Matter  of  Blake,  60  Misc.  627; 
113  N.  Y.  Supp.  944. 

g.  Indians. — ^As  the  Tuscarora  Indi- 
ans residing  on  the  reservation  in  the 
county  of  Niagara  have  no  peacemakers' 
court  or  other  judicial  tribunal  in  which 
the  estate  of  a  deceased  Indian  can  be 
administered,  the  surrogate's  court  has 
jurisdiction  to  grant  letters  of  adminis- 
tration: Matter  of  Prlntup,  121  App. 
Div.  322;  106  N.  Y.  Supp.  74. 

h.  Intestacy. — ^The  word  "  intestacy  " 
as  used  in  §  2660,  providing  when  let- 
ters of  administration  shall  issue  in 
cases  of  Intestacy,  refers  to  the  person 
and  not  to  specific  property:  Matter  of 
Maccalfil,  57  Misc.  264;  107  N.  Y.  Supp. 
1115. 

i.  Priority. — ^Under  §  2660,  letters  of 
administration  upon  the  estate  of  an 
Intestate,  must  be  granted  to  the  rela- 
tives of  the  deceased  In  the  order  of 
priority,  unless  the  persons  entitled 
thereto  are  Incompetent  for  the  causes 
mentioned  in  fi  2661;  the  discretion  re- 
posed in  a  surrogate  by  $  2663  to  omit 
to  issue  a  citation  to  non-residents  of 
the  state  upon  an  application  for  letters 
of  administration  was  not  Intended  to 
give  the  surrogate  the  power  in  his  dis- 
cretion to  cut  off  the  right  of  such  non- 
resident to  letters  where  he  would  have 
been  entitled  to  priority  under  j|  2660: 
Matter  of  Campbell,  192  N.  Y.  312; 
aff'g  123  App.  Div.  212;  108  N.  Y.  Supp. 
281. 

j.  Second  wife. — ^Letters  of  adminis- 
tration will  be  granted  to  a  woman  who 
continued  to  live  with  a  man  as  his 
wife  after  the  death  of  a  former  wife 
of  whose  existence  she  was  Ignorant: 
Matter  of  Wells.  123  App.  Div.  79;  108 
N.  Y.  Supp.  164. 

k.  Wm. — Subd.  9  of  S  2660,  author- 
izing the  surrogate  to  Issue  letters  of  ad- 
ministration to  other  persons  not  entitled 
to  the  same  on  the  written  consent  of  the 
qualified  administrator  with  whom  they 
are  to  be  joined,  applies  to  letters  of  ad- 
ministration with  the  will  annexed:  Steele 
V.  Leopold,  135  App.  Div.  247;  aff'd 
201  N.  Y.  578. 
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§  2661 .    Persons  incompetent  to  receive  letters. 


a.  AdminlBtratloii. — ^Priority  in  right 
to  letters  of  administration  under 
§  2660  is  not  affected  because  the  per- 
son having  the  prior  right  is  not  a  resi- 
dent of  this  state,  if  he  be  a  citizen  of 
the  United  States,  as  required  by 
§  2661;  although  letters  have  been 
granted  to  the  creditor  of  an  intestate 
in  •default  of  persons,  resident  in  this 
state,  having  a  prior  right,  a  non-resi- 
dent citizen  of  the  United  States  who 
has  not  renounced,  and  who  under 
§  2660  has  priority  over  creditors,  is 
entitled  to  a  revocation  of  the  letters; 
although  under  §  2663  the  surrogate 
may  in  his  discretion  dispense  with  a 
citation  to  non-residents  the  prior  right 
of  such  non-resident  to  administration 
is  not  destroyed  thereby;  the  surrogate 
has  no  discretion  to  ignore  the  order 
of  priority  except  upon  one  of  the 
grounds  specified  in  S  2661:  Matter  of 
Campbell.  123  App.  Div.  212;  108  N.  Y. 
Supp.  281;   aff'd  192  N.  Y.  312. 

b.  The  conviction  of  a  husband  in  a 
court  of  special  sessions  of  an  offense  of 
which  that  court  had,  in  the  first  in- 
stance, exclusive  jurisdiction,  followed  by 
a  fine  of  fifty  dollars,  does  not  render  him 
incompetent  to  administer  upon  the  estate 
of  the  deceased  wife;  his  application  for 
^«tters   of  administration   issued   to   the 


father  will  be  granted:  Matter  of 
O'Hare,  60  Misc.  269;  111  N.  Y.  Supp. 
281. 

c.  Priority. — Under  §  2660,  letters  of 
administration  upon  the  estate  of  an 
intestate,  must  be  granted  to  he  rela- 
tives of  the  deceased  in  tuo  <9rder  of 
priority,  unless  the  person .<  entitled 
thereto  are  incompetent  for  the  causes 
mentioned  in  §  2661;  the  discretion  re- 
posed in  a  surrogate  by  $  2663  to  omit 
to  issue  a  citation  to  non-residents  of 
the  state  upon  an  application  for  letters 
of  administration  was  not  intended  to 
give  the  surrogate  the  power  in  his  dis- 
cretion to  cut  off  the  right  of  such  non- 
resident to  letters  where  he  would  have 
been  entitled  to  priority  under  §  2660: 
Matter  of  Campbell,  192  N.  Y.  312; 
aff'g  123  App.  Div.  212;  108  N.  Y.  Supp. 
281. 

d.  The  phrase  "  incompetent  or 
disqualified  by  law,"  as  employed 
in  subd.  1  of  S  2685  relating  to  the 
revocation  of  letters  of  administration, 
refers  to  the  provisions  of  9  2661  and 
not  to  the  effect  of  a  subsequent  appli- 
cation for  letters  by  one  having  a  prior 
right:  Matter  of  Campbell,  56  Misc. 
229;  107  N.  Y.  Supp.  591;  rev'd  123 
App.  Div.  212;   108  N.  Y.  Supp.  281. 


§  2662.    Application  for  letters  of  administration. 

A  person  entitled  absolutely  or  contingently,  to  administration  on  the 
estate  of  an  intestate,  or  any  person  having  a  claim  for  the  funeral  expenses 
of  the  decedent,  may  present  to  the  surrogate's  court  having  jurisdiction, 
a  written  petition,  duly  verified,  praying  for  a  decree  awarding  letters  of 
administration,  either  to  him,  or  to  such  other  person  or  persons,  having 
a  prior  right,  as  is  entitled  thereto,  or  in  the  alternative,  as  the  petitioner 
elects,  and  if  necessary,  that  the  persons  required  to  be  cited,  as  prescribed 
in  the  next  section,  be  cited  to  show  cause  why  such  a  decree  should  not 
be  made.  The  petition  must  set  forth  the  petitioner's  title;  the  facts  on 
which  the  jurisdiction  of  the  court  to  grant  letters  of  administration  upon 
the  estate  depends;  and  the  names  of  the  husband  or  wife,  if  any,  and  of 
the  next  of  kin  of  the  decedent,  so  far  as  they  are  known  to  the  petitioner, 
or  can  be  ascertained  by  him  with  due  diligence.  A  citation  shall  not  be 
issued,  and  a  decree  shall  not  be  made,  where  a  citation  is  not  necessary, 
nntil  the  petitioner  presumptively  proves,  by  affidavit  or  otherwise,  to  the 
satisfaction  of  the  surrogate,  the  existence  of  all  the  jurisdictional  facts, 
and  particularly  that  the  decedent  left  no  will.  For  the  purpose  of  the 
inquiry  touching  any  of  these  matters,  the  surrogate  may  issue  a  subpoena, 
requiring  any  person  to  attend  and  be  examined  as  a  witness. 
Amended  by  chap.  184  of  1909. 
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a.  Jurisdiction. — ^Where  a  petition 
for  letters  of  administration  fails  to 
show  the  death  of  the  person  upon 
whose  estate  the  letters  are  sought  or 
to  state  facts  and  circumstances  from 
which  such  a  conclusion  can  be  drawn, 
the  surrogate  is  without  jurisdiction  to 


grant  such  letters:  Matter  of  Jones,  70 
Misc.  154;  128  N.  Y.  Supp.  477. 

b.  Jurisdiction  of  a  surrogate  to 
grant  letters  of  administration  in  cases 
of  failure  to  proceed  with  probate  of 
alleged  will:  Matter  of  Carter,  74 
Misc.   1. 


§  2663.    Citations;  proceedings  upon  return  thereof. 

Every  person,  being  a  residemt  of  the  state,  who  has  a  right  to  administra- 
tion, prior  or  equal  to  that  of  the  petitioner,  .and  who  has  not  Tenoimced, 
imxat  be  cited  upon  a  petition  for  lettere  of  udministitation.  Tiue  eurrogate 
may,  in  his  discretion,  issue  a  citation  to  nonresidents,  or  those  who  have 
renounced,  or  to  any  or  all  other  persons  initerested  in  the  estate,  whom  he 
thinks  proper  to  cite.  Where  it  is  not  necessary  to  cite  any  person,  a 
decree,  granting  to  the  petitioner  letters,  nwiy  be  made  on  presentation  of  the 
petition.  Where  lihe  surrogate  is  umable  to  ascerbain,  to  his  eatisfactioD^ 
whether  the  decedent  left,  surviving  bim,  lany  person  entitled  to  suooeed  to 
his  estate,  or  if  it  shall  appear  to  the  surrogate  that  the  deoedient  left  no 
known  heii^9nat-law  or  next  of  kin,  a  citation  must  be  issued  direoted  gen- 
erally to  all  creditors  of,  and  persons  interested  in  the  estate,  and  alsa  to 
the  attorney-general,  and  the  puiblic  admindstrator  of  the  proper  ooimty, 
requiring  them  to  dhow  cause  why  administraition  liiouild  not  be  granted  to 
the  petitioner.  Any  person  who  hias  a  right  to  admindstration,  prior  or 
equal  to  that  of  the  petitioner,  may  renounce  his  right  by  a  written  iDsbru- 
meoft,  acknowledged  or  proved  and  certified  in  like  maniDer  as  a  deed  to  be 
reoorded  in  the  county,  or  otherwise  proved  to  the  satisfaction  of  tiie  surro- 
gate; which  must  be  filed  in  the  suorrogate's  ofiice.  Where  a  dtaftion  is 
issued,  any  creditor  of  the  decedent,  or  any  person  interested  in  the  personal 
eistate,  although  not  cited,  may  appear  and  make  himself  a  party  to  the 
special  proceedings,  in  like  manmer  and  with  like  effect,  as  a  devisee  or  1^- 
tee,  who  ie  not  cited  on  an  applicadoni  for  probate.  On  the  return  of  a 
citation,  issued  as  prescribed  in  this  extide,  the  surrogate  must  make  such 
a  decree  in  the  premises  as  justice  requires.  The  decree  may  award 
administration  to  any  party  to  the  special  proceeding  who  appears  to  be 
entitled  thereto.  The  surrogate,  in  his  discretion,  may  amward  administra- 
tion without  a  personal  examination  of  the  persons  to  whom  it  is  awarded. 

Amended  by  chap.  431  of  1911. 

Note. — ^The  amendment  by  cbap.  431  of  1911  makes  a  citation  necessary 
where  it  appears  to  the  surrogate  that  the  decedent  left  no  known  heir-at-law 
or  next  of  kin. 


c.  Administration. — Priority  in  right 
to  letters  of  administration  under 
I  2660  is  not  affected  because  the  per- 
son having  the  prior  right  is  not  a  resi- 
dent of  this  state,  if  he  be  a  citizen  of 
the  United  States,  as  required  by 
f  2661;  although  letters  have  been 
granted  to  the  creditor  of  an  intestate 


in  default  of  persons,  resident  in  this 
state,  having  a  prior  right,  a  non-resi- 
dent citizen  of  the  United  States  who 
has  not  renounced,  and  who  under 
S  2660  has  priority  over  creditors,  is 
entitled  to  a  revocation  of  the  letters; 
although  under  $  2663  the  surrogate 
may  in  his  discretion  dispense,  with  a 
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citation  to  non-residents  the  prior  right 
of  sach  non-resident  to  administration 
is  not  destroyed  thereby;  the  surrogate 
has  no  discretion  to  ignore  the  order 
of  priority  except  upon  one  of  the 
grounds  specified  in  f  2661:  Matter  of 
Campbell,  123  App.  Div.  212;  108  N.  Y. 
Supp.  281;   afl'd  192  N.  Y.  312. 

a.  Priority. — ^Under  f  2660,  letters  of 
administration  upon  the  estate  of  an 
intestate,  must  be  granted  to  the  rela- 
tives of  the  deceased  in  the  order  of 
priority,  unless  the  persons  entitled 
thereto  are  incompetent  for  the  causes 
mentioned  in  $  2661;  the  discretion  re- 
posed in  a  surrogate  by  §  2663  to  omit 
to  issue  a  citation  to  non-residents  of 
the  state  upon  an  application  for  letters 


of  administration  was  not  intended  to 
give  the  surrogate  the  power  in  his  dis- 
cretion to  cut  off  the  right  of  such  non- 
resident to  letters  where  he  would  have 
been  entitled  to  priority  under  $  2660: 
Matter  of  Campbell,  192  N.  Y.  312; 
afl'g  123  App.  Dlv.  212;  108  N.  Y.  Supp. 
281. 

b.  Attorney-general. — ^Where  on  a 
petition  by  the  public  administrator  for 
letters  of  administration,  it  appears  that 
there  are  persons  entitled  to  succeed  to 
the  estate,  but  that  they  all  reside  with- 
out the  state,  it  is  not  necessary  to  give 
the  attorney-general  notice  of  the  appli- 
cation: Matter  of  Davenport,  142  App. 
Dlv.  41;  126  N.  Y.  Supp.  693. 


§  2669.    Public  administrator  of  Kings  county. 

Th©  surrogate  of  the  county  of  Kings  eiiall,  on  or  before  the  nineteentii 
day  of  October,  nineteen  hun(iped  and  eleven',  and  every  five  years  there- 
after—  except  ae  hereiniafter  provided  —  appoinit  a  ©ua table  person  as 
public  admimistpator  of  eaid  county  to  'hold  office  for  the  iberm  of  five  years 
unleee  sooner  removed  for  cause,  the  said  term  beginniing  on  the  ninefteenth 
day  of  October,  nineteen;  tundjied  and  eleven^  In  ease  of  a  vacancy  in  said 
office  by  reason  of  deaith,  resignation  or  otherwise  said  surrogate  sbiall  fill 
the  same  by  appointing  a  suitable  peraon  as  public  administnator  for  tho 
full  term  of  five  years  from  the  date  of  such  appointment  and  qualification. 
Before  entering  upon  the  performance  of  the  duties  of  his  office  the  person 
so  appointed  must  take  and  subscribe  before  the  county  clerk,  or  a  justice  of 
the  supreme  court,  the  conBtitutionial  oath  of  office,  and  execute  a  bond  with 
sureties  to  be  approved  by  a  justice  of  the  supreme  court,  to  the  county  of 
Kings,  in  a  penal  sum  of  fifty  thousand  dollars,  conditioned  for  the  faithful 
discharge  of  all  the  duties  of  his  office,  and  that  he  will  fully  and  correctly 
account  for  and  pay  over  all  moneys  and  property  that  may  come  into  his 
hands  as  such  pnblic  administrator,  aooording  to  law,  which  bond  must  be 
filed  with  the  clerk  of  the  coimty.  He  shall  be  entided  to  retain  from  all 
moneys  or  property  of  any  intestate  that  come  into  his  handis  after  dediucting 
all  actual  and  necessary  expenses  the  same  commissions  as  are  now  allowed 
by  law  to  executors  or  administrators,  and  he  ahlall  receive  a  salary  for  his 
services  to  be  fixed  by  the  board  of  e^imiaite  and  apportionment  of  the  city 
of  New  York  upon  the  recommendation  of  the  surrogate  of  the  county  of 
Kings,  the  same  to  be  raised  and  paid  each  year  in  the  same  manner  as  are 
other  county  cbaiges.  The  public  administrator  shall  not  receive  to  his 
ofwtn  use  -any  fees  or  emoluments  in  addition  to  his  salary,  and  he  shall  pay 
into  the  treasury  of  the  city  of  New  York  all  commisBions  and  ooste  received 
by  him  from  any  souirce  whatever ;  such  payments  shall  be  made  monthly 
and  shall  be  accompanied  by  a  sworn  statement  in  such  form  as  the  comp- 
troller of  tihe  city  of  New  York  shall  presoribe,  showing  in  detail  the  costs 
anid  commissions  received  and  allowed'  to  him.     A  suitable  office  for  said 
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public  administrator  shall  be  ppovi-ded  for  Ihim  in  one  of  the  oounty  build- 
ingB  in  the  oounty  of  King8.  The  suitrogate  isball  also  appoint  a  oounsel 
and  a  clerk  to  said  public  administrator,  their  salaries  to  be  fixed  by  the 
boaTd  of  estimate  aind  apportianment  of  the  city  of  New  York  upon  thfe 
reoommendjation  of  said  surrogate  and  to  be  raised  and  paid  each  year  in 
the  same  manner  as  are  other  county  diargee.  He  shall  have  the  prior 
right  and  authority  to  colleot,  take  chaise  of  and  admimster  upon  the  goods, 
chattels,  personal  property  and  debts  of  persons  dying  intestate,  <2md.  for 
that  purpose  to  maintain  suits  as  such'  public  administrator  e^  any  executor 
or  adaninistrator  might  by  law  in  the  following  cases: 

1.  Whenever  saich  person  dies  leaving  any  ^assets  or  effects  in  the  oounty 
of  Kings,  and  there  is  no  widow,  husband  or  next  of  kin  entitled  to  a  distrib- 
utive share  in  the  estate  of  such  intestate,  resident  in  the  state,  entitled, 
competent  or  willing  to  take  out  letters  of  administration  on  sxich  estate. 

2.  Whenever  assets  or  effedts  of  any  person  dying  inteetaite,  after  his 
death,  come  into  the  oounty  of  Kings  and  there  is  no  such  person  entitled, 
competent  or  willing  to  take  adaninistration  of  the  estalfce.  In  such  cases 
intestacy  is  presumed  imtil  a  will  is  proved  and  letters  ibestamenitary  iasued 
thereon.  All  provisions  of  law  oonf erring  jurisdiction,  authority  or  power 
on,  or  otherwise  relating  to,  the  office  of  public  administrator  of  the  city 
of  New  York  and  to  the  office  of  public  administnator  in  the  several  ooun- 
tiee  of  the  state,  so  far  as  applicable,  apply  to  and  aire  conferred  on  the  office 
hereby  created.  The  surrogate  of  the  county  of  Kings,  in  cases  where  now 
authorized  by  law  to  issue  letters  of  temporary  administration,  may  in  his 
discretion  issue  letters  of  temporary  adminisitratioD  to  such  administrator 
without  further  security  than  required  by  this  section. 

Amended  by  chap.  774  of  1911. 


§  2670.    When  and  how  temporary  administrators  may  be  appointed. 


a.  Absentee. — ^While  the  state  under 
Its  police  power  may  enact  laws  for  the 
administration  of  estates  of  absentees 
to  protect  their  property  in  case  of  re- 
turn, payment  of  a  sayings  bank  de- 
posit to  the  administrator  appointed  for 


the  purpose  is  not  good  as  against  ths 
absentee  or  his  legal  representatiyes: 
Marks  t.  Emigrant  Industrial  Savings 
Bank.  122  App.  Div.  661;  107  N.  Y. 
Supp.  401. 


§  2672.    General  powers,  etc.,  of  temporary  administrator. 


b.  Attorney. — Subject  to  the  require- 
ments of  good  faith  and  reasonable 
prudence,  a  temporary  administrator 
may  employ  an  attorney  to  give  advice 
in  reference  to  management  of  the  es- 
tate, and  the  surrogate  may  allow  his 
fees:  Matter  of  King,  122  App.  Div. 
354;   106  N.  Y.  Supp.  1073. 

c.  Power. — ^A  temporary  administra- 
tor is  merely  the  collector  and  conser- 


vator of  the  estate,  and  may  only  prose- 
cute such  actions  as  are  necessary  to  re- 
duce  the  assets  to  possession;  the  au- 
thority of  a  temporary  administrator  to 
sue  is  extinguished  upon  his  appoint- 
ment as  executor,  even  though  his  let- 
ters were  not  revoked:  Hastings  y. 
Tousey,  123  App.  Div.  480;  108  N.  Y. 
Supp.  526. 
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§  2685.    Revocation  of  letters  for  disqualification,  misconduct,  etc. 


a.  Discretlonaiy. — It  Is  within  the 
{discretion  of  the  surrogate  whether  he 
will  remove  an  executor  for  a  breach  of 
truet,  specified  In  §  2685:  Matter  of 
Engel,  74  Misc.  308. 

b.  Partition. — ^Where  a  doubtful 
question  as  to  the  construction  of  a  will 
Hb  involved  in  an  action  pending  in  the 
supreme  court  for  the  partition  of  real 
property,  the  surrogate's  court  will  not 
pass  upon  the  question  on  a  summary  ap- 
plication to  revoke  letters  of  administra- 
tion cum  testatnento  annexe,  though  the 
question  is  also  involved  in  the  latter 
proceeding,  but  will  dismiss  the  applica- 
tion without  prejudice  to  a  renewal 
thereof  after  the  termination  of  the  ac- 
tion: Matter  of  Dunn,  63  Misc.  180;  118 
N.  Y.  Supp.  561. 

c.  Priority. — The  phrase  '*  incompe- 
tent or  disqualified  by  law,"  as  employed 
in  subd.  1  of  S  2685  relating  to  the 
revocation  of  letters  of  administration, 


refers  to  the  provisions  of  $  2661  and 
not  to  the  effect  of  a  subsequent  appli- 
cation for  letters  by  one  having  a  prior 
right:  Matter  of  Campbell,  56  Misc. 
229;  107  N.  Y.  Supp.  591;  rev'd  123 
App.  Div.  212;   108  N.  Y.  Supp.  281. 

d.  Receiver. — A  receiver  in  supple- 
mentary proceedings  of  a  person,  who 
has  an  interest  in  a  decedent's  estate, 
is  a  person  who  has  an  interest  In  the 
estate:  Matter  of  Kennedy,  143  App. 
Dlv.  839;  128  N.  Y.  Supp.  626. 

e.  Testimony. — When,  on  a  proceed- 
ing to  remove  an  executor,  an  answer 
to  the  petition. is  filed,  raising  materiiU 
questions  of  fact,  the  surrogate  must 
take  evidence  supporting  the  allegations 
of  the  petition  and  answer  and  make 
findings  of  fact  and  conclusions  of  law; 
otherwise  a  decree  removing  the  execu- 
tor will  be  reversed:  Matter  of  Dlttrlch, 
120  App.  Div.  504;  105  N.  Y.  Supp.  303. 


§  2691 .    In  what  cases  letters  may  be  revoked  without  a  citation. 


f.  Infancy. — ^Where  proceedings  have 
been  commenced,  to  revoke  letters  testa- 
mentary granted  to  an  executor,  by  the 
joint  petition  of  an  infant  legatee  and  her 
father,  who  is  also  a  legatee,  but  for  a 
nominal  amount,  the  petition  will  not  be 


dismissed  on  the  ground  that  one  of  the 
petitioners  is,  by  reason  of  infancy,  in- 
capable of  maintaining  the  proceeding: 
Matter  of  Denyse,  62  Misc.  595;  116 
N.  Y.  Supp.  1127. 


§  2694.    Testamentary  dispositions;  what  law  governs. 

Now  §  47,  Decedent  Estate  Law,  chap.  18  of  1909,  and  not  changed. 
See  §§  23,  25,  Decedent  Estate  Law,  What  wills  may  be  proved;  change  of  residence 
not  to  affect  validity. 

Amended  by  chap.  244  of  1911. 


§  2695.    Ancillary  letters  upon  foreign  probate. 

Where  a  will  of  personal  property  made  by  a  person  who  resided  without 
the  state  at  the  time  of  the  execution  thereof,  or  at  the  time  of  his  death, 
has  been  admitted  to  probate  within  the  foreign  country,  or  within  the  state 
or  the  t^ritory  of  the  United  States,  where  it  was  executed,  or  where  the 
testator  resided  at  the  time  of  his  death,  the  surrogate's  court  having  juris- 
diction of  the  estate,  must,  upon  an  application  made  as  prescribed  in  this 
article,  accompanied  by  a  copy  of  the  will,  and  of  the  foreign  letters,  if  any 
have  been  issued,  authenticated  as  prescribed  in  section  forty-five  of  the 
decedent  estate  law,  record  the  will  and.  the  foreign  letters,  and  issue  there- 
upon ancillary  letters  testamentary,  or  ancillary  letters  of  administration 
with  the  will  annexed,  as  the  case  requires. 

Amended  by  chap.  66  of  1909. 
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§  2696.    Idem;  upon  foreign  grant  of  administration. 

Upon  application  by  the  party  entitled  as  hereinafter  provided,  or  by  hia 
duly  authorized  attorney  in  fact  made  as  prescribed  in  this  article,  to  a 
surrogate's  court  having  jurisdiction  of  the  estate,  and  upon  the  presentar 
tion  of  a  copy,  authenticated  as  prescribed  in  section  forty-five  of  the 
decedent  estate  law,  of  letters  of  administration  upon  the  estate  of  a  decedent 
who  resided  at  the  time  of  his  death  without  this  state  but  within  the  United 
States,  granted  within  the  state  or  territory  where  the  decedent  so  resided, 
or,  in  cases  where  the  decedent,  at  the  time  of  his  death,  resided  without  the 
United  States,  upon  the  presentation  to  such  surrogate's  court  of  satLsfae- 
tory  proof  that  the  party  so  applying,  either  personally  or  by  such  attorney 
in  fact,  is  entitled  to  the  possession,  in  the  foreign  country,  of  the  personal 
estate  of  such  decedent,  the  surrogate's  court  to  which  such  copy  of  suA 
foreign  letters  so  authenticated,  or  such  proof,  is  so  presented,  must  issae 
ancillary  letters  of  administration  in  accordance  therewith;  except  in  the 
following  cases : 

1.  Where  ancillary  letters  have  been  previously  issued  as  prescribed  in 
the  last  section. 

2.  Where  an  application  for  letters  of  administration  upon  the  estate 
has  been  made  by  a  relative  of  the  decedent  who  is  legally  competent  to  act, 
to  a  surrogate's  court  of  this  state  having  jurisdiction  to  grant  ihe  same,  and 
letters  have  been  granted  accordingly,  or  the  application  h>as  not  been  finally 
disposed  of. 

Amended  by  chap.  65  of  1909. 


§  2697.    To  wliom  ancillary  letters  granted. 


a.  Ancillary  letters. — Since  the 
amendment  to  §  2697  by  chap.  535  of 
1881  the  right  of  a  surrogate  to  issue 


ancillary  letters  upon  a  will  Is  con- 
fined to  the  cases  specified  in  said  sec- 
tion: Matter  of  McShane,  73  Misc.  146. 


§  2698.    Petition;  citation. 

An  application  for  ancillary  letters,  testamentary,  or  ancillary  letters  of 
administration,  as  prescribed  in  this  article,  must  be  made  by  petition. 
Upon  the  presentation  thereof,  the  surrogate  must  ascertain,  to  his  satis- 
faction, whether  any  creditors,  or  persons  claiming  to  be  creditors  of  the 
decedent  reside  within  the  state;  and  if  so,  the  name  and  residence  of  each 
creditor,  or  person  claiming  to  be  a  creditor,  so  far  as  the  same  may  be  ascer- 
tained. Unless  such  creditors  stall  file  duly  acknowledged  waivers  of  the 
issuance  and  service  of  citation,  he  must  thereupon  issue  a  citation,  directed 
to  each  person  whose  name  and  residence  bave  been  so  ascertained  and  who 
has  not  waived  the  issuance  and  service  of  such  citation.  The  surrogate 
may  also  in  his  discretion  issue  a  citation  directed  generally  to  all  creditors, 
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or  persons  claiming  to  be  creditors,  of  the  decedent.     Any  such  person, 
although  not  cited  by  his  name,  may  appear,  aad  contest  the  application, 
and  thus  make  himself  a  party  to  the  special  proceeding. 
Amended  by  chap.  234  of  1910. 

§  2703.    Recording  will  proved  in  other  states. 

Now  $  44,  Decedent  Estate  Law,  chap.  18  of  1909;  only  change  "section  forty- 
flve  of  this  chapter  "  for  "  this  article,"  "  said  section  forty-five  "  for  "  this  article  " 
and  "said  section  forty-five"  for  "this  article;"  In  title  the  word  "found"  is 
changed  to  "  proved." 

§  2704.    Papers  recorded,  etc.,  how  authenticated. 

Now  §  45,  Decedent  Estate  Law,  chap.  18  of  1909,  viz.: 

§  45.  AUTHENTICATION  OF  PAPERS  FROM  ANOTHER  STATE  OR  FOREIGN 
COUNTRY  FOR  USE  IN  THIS  STATE. —  To  enUtie  a  copy  of  a  will  admitted  to 
probate  or  of  letters  testamentary  or  of  letters  of  administration,  granted  in  any 
other  state  or  In  any  territory  of  the  United  States,  and  of  the  proofs  or  of  any  state- 
ment of  the  substance  of  the  proofs  of  any  such  will,  or  of  the  record  of  any  such 
will,  letters,  proofis  or  statement,  to  be  recorded  or  used  in  this  state  as  provided  In 
article  seventh  of  title  third  of  chapter  eighteenth  of  the  code  of  civil  procedure  or 
in  section  forty-four  of  this  chapter,  such  copy  must  be  authenticated  by  the  seal  of 
the  court  or  office  by  which  or  whom  such  will  was  admitted  to  probate  or  such 
letters  were  granted,  or  having  the  custody  of  the  same  or  of  the  record  thereof,  and 
the  signature  of  a  judge  of  such  court  or  the  signature  of  such  officer  and  of  the  clerk 
of  such  court  or  office  If  any;  and  must  be  further  authenticated  by  a  certificate  under 
the  great  or  principal  seal  of  such  state  or  territory,  and  the  signature  of  the  officer 
who  has  the  custody  of  such  seal,  to  the  effect  that  the  court  or  officer  by  which  or 
whom  such  will  was  admitted  to  probate  or  such  letters  were  granted,  was  duly 
authorized  by  the  laws  of  such  state  or  territory  to  admit  wills  to  probate  or  to 
grant  letters  testamentary  or  of  administration  and  to  keep  the  same  and  records 
thereof;  that  the  seal  of  such  court  or  officer  affixed  to  such  copy  is  genuine,  and  that 
the  officer  making  such  certificate  under  such  seal  of  such  state  or  territory  verily 
believes  that  each  of  the  signatures  attesting  such  copy  is  genuine;  and  to  entitle 
any  certificate  concerning  proofs  accompanying  the  copy  of  the  will  or  of  the  record 
so  authenticated,  to  be  recorded  or  used  in  this  state,  as  provided  in  said  article  or 
section,  such  certificate  must  be  under  the  seal  of  the  court  or  office  by  which  or 
whom  such  will  was  admitted  to  probate,  or  having  the  custody  of  such  will  or 
record,  and  the  signature  of  a  judge  or  the  clerk  of  such  court,  or  the  signature  of 
such  officer,  authenticated  by  a  certificate  under  such  great  or  principal  seal  of  such 
state  or  territory,  and  the  signature  of  the  officer  having  the  custody  thereof,  to  the 
effect  that  the  seal  of  the  court  or  officer  affixed  to  such  certificate  concerning  proofis 
is  genuine,  and  that  such  officer  making  such  certificate  under  such  seal  of  such 
state  or  territory,  verily  believes  that  the  signature  to  such  certificate  concerning 
proofs  is  genuine.  To  entitle  a  copy  of  a  will  admitted  to  probate  or  of  letters 
testamentary,  or  of  letters  of  administration,  granted  in  a  foreign  country,  and  of 
the  proofs  or  of  any  statement  of  the  substance  of  the  proofs  of  any  such  will,  or  of 
the  record  of  any  such  will,  letters,  proofs  or  statement,  to  be  recorded  or  used  in 
this  state,  as  provided  in  said  article  or  section,  such  copy  must  be  authenticated  in 
the  manner  prescribed  by  the  laws  of  such  foreign  country,  and  must  be  further 
authenticated  by  a  certificate  of  a  judge  of  a  court  of  record  or  by  the  chief  officer 
of  the  department  of  justice  of  such  foreign  country  to  the  effect  that  such  authen- 
tication is  in  conformity  with  the  laws  of  such  foreign  country,  and  that  the  court 
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or  officer  by  which  or  by  whom  such  will  was  so  admitted  to  probate,  or  such  letters 
were  granted,  was  duly  authorized  by  the  laws  of  such  foreign  country  to  admit  wills 
to  probate,  or  to  grant  letters  testamentary  or  of  administration,  and  to  keep  the 
same  and  records  thereof;  and  the  signature  and  official  character  of  such  Judge  or 
court  of  record  or  of  such  chief  officer  of  the  department  of  justice  shall  be  attested 
by  a  consular  officer  of  the  United  States,  resident  in  such  foreign  country,  under  tbe 
seal  of  his  office;  and  to  entitle  any  certificate  concerning  proofs  accompanying  tbe 
copy  of  the  will  or  of  the  records  so  authenticated,  to  be  used  and  recorded  in  this 
state,  as  provided  in  said  article  or  section,  such  certificate  concerning  the  proo& 
must  be  similarly  authenticated  and  attested. 

Amended  by  chap.  304  of  1909. 

§  2705.    Probate  of  foreign  wills  in  this  state. 

The  last  will  and  testament  of  any  person  being  a  citizen  of  the  United 
States,  or,  if  female,  whose  father  or  husband  previously  shall  have  declared 
his  intention  to  become  such  citizen,  who  shall  have  died,  or  hereafter  shall 
die,  while  domiciled  or  residenjt  within  the  United  Kingdom  of  Great 
Britain  and  Ireland,  or  any  of  its  dependencies,  which  shall  affect  property 
within  this  state  and  which  shall  have  been  duly  proven  within  such  foreign 
jurisdiction,  and  there  admitted  to  probate,  shall  be  admitted  to  probate  in 
any  county  of  this  state  wherein  shall  be  any  property  affected  thereby,  upon 
filing  in  the  office  of  the  surrogate  of  such  county,  and  there  recording,  a 
copy  of  such  last  will  and  testament,  certified  under  the  hand  and  seal  of  a 
consul-general  of  the  United  States  resident  within  such  foreign  jurisdic- 
tion, together  with  the  proof  of  the  said  last  will  and  testament,  made  and 
accepted  within  such  foreign  jurisdiction,  certified  in  like  manner;  and 
letters  testamentary  of  such  last  will  and  testament  shall  be  issued  to  the 
persons  named  thei^ein  to  be  the  executors  and  trustees,  or  either,  thereof, 
or  to  those  of  them  who,  prior  to  the  issuance  of  such  letters,  by  formal 
renunciation,  duly  acknowledged  or  proven  in  the  manner  prescribed  by  law, 
shall  not  have  renounced  tbe  trust  therein  devolved  upon  them;  provided, 
that  before  any  such  will  shall  be  admitted  to  probate  in  any  county  of  this 
state,  the  same  proceedings  shall  be  had  in  the  surrogate's  court  of  the 
proper  county  as  are  required  by  law  upon  the  proof  of  the  last  will  and 
testament  of  a  resident  of  this  state  who  shall  have  died  therein ;  except  that 
there  need  be  cited  upon  sudh  probate  proceedings  only  the  beneficiaries 
named  in  such  will. 

From  chap.  731  of  1894,  §  1. 

Added  hy  chap.  65  of  1909. 

§  2706.    Liability  of  persons  unauthorized  to  act  as  executors  or 
administrators. 


a.  Action  by  legatee. — Where  a  final 
decree  has  been  entered  in  the  surro- 
gate's court  directing  administrators  to 
distribute  an  estate  and  they  fail  to  do 


so,  the  administrator  of  a  deceased  lega- 
tee entitled  to  be  paid,  may  sue  in  the 
supreme  court  to  enforce  the  surrogate's 
decree;  such  action  is  not  prohibited  by 
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I  1913  which  relates  only  to  actions  be- 
tween original  parties  to  a  Judgment, 
and  does  not  affect  an  action  brought 
by  the  personal  representative   of  one 


in  whose  favor  a  Judgment  has  been 
rendered:  Koenig  v.  Wagener,  126  App. 
Div.  772;    111  N.  Y.  Supp.  116. 


§  2707.    Proceedings  to  discover  property  withheld,  etc. 


a.  Action  by  legatee. — ^Where  a  final 
decree  has  been  entered  in  the  surro- 
gate's court  directing  administrators  to 
distribute  an  estate  and  they  fail  to  do 
8o»  the  administrator  of  a  deceased  lega- 
tee entitled  to  be  paid  may  sue  in  the 
supreme  court  to  enforce  the  surrogate's 
decree;  such  action  is  not  prohibited  by 
$  1913  which  relates  only  to  actions  be- 
tween original  parties  to  a  Judgment, 
and  does  not  affect  an  action  brought 
by  the  personal  representative  of  one 
in  whose  favor  a  Judgment  has  been 
rendered:  Koenig  v.  Wagener,  126  App. 
Div.  772;  111  N.  Y.  Supp.  116. 

b.  Jiirisdiction. — ^Where,  upon  a  pro- 
ceeding taken  by  an  administrator  under 
§  2707  for  the  discovery  of  property  al- 
leged to  belong  to  the  estate,  each  witness 


upon  the  examination  claims  title  to  the 
property  in  his  or  her  possession  and  dis- 
putes the  administrator's  right  thereto, 
the  proceeding  must  be  dismissed,  unless 
claimants  consent  that  the  surrogate  de- 
termine the  rights  of  the  parties:  Matter 
of  McGee,  63  Misc.  494;  118  N.  Y.  Supp. 
423. 

c.  Where  an  answer  to  a  petition  is 
filed  admitting  possession  of  the  property 
in  question,  but  claiming  it  by  virtue  of 
a  boarding-house  keeper's  lien,  the  sur- 
rogate may  examine  the  person  cited  with 
respect  to  the  truth  of  the  answer,  but 
may  make  no  order  adverse  to  him  un- 
less it  conclusively'  appears  as  a  matter  of 
law  that  his  claim  is  unfounded:  Matter 
of  Stiens,  60  Misc.  631;  113  N.  Y.  Supp. 
1105. 


§  2709.    Examination. 

d.  Discovery.  —  The  provisions  of 
§  829  apply  to  the  examination  of  wit- 
nesses in  discovery  proceedings  in  surro- 


gate's   courts: 
Misc.  493. 


Matter    of    Benioff,    73 


§  2710.    Decree. 

e.  Ownership. — In  the  absence  of 
consent,  the  surrogate  has  no  power 
under  §  2170  to  determine  the  fact  of 


ownership  of  property,  where  the  facts 
are  in  dispute:  Matter  of  Kellogg,  72 
Misc.  303. 


§  2713.    Exemption  for  widow  and  children. 


f.  Assets. — Where  property  of  a 
deceased  husband  leaving  a  widow  con- 
sists only  of  a  sum  of  money  less  than 
$150,  the  sum  is  not  an  asset  of  his 
estate,  but  belongs  to  his  widow  by 
virtue  of  subdivision  5  of  §  2713: 
People  ex  rel.  Brown  v.  Prendergast, 
146  App.  Div.  713. 

g.  Expenditures. — On  the  accounting 
of  an  executor  expenditures  for  funeral 
expenses,  a  headstone,  attorney's  fees,  and 
for  repairs  to  real  estate  incurred  by 
testator  and  paid  by  a  daughter,  properly 
allowed:  Matter  of  Meuschke,  61  Misc.  9; 
114  N.  Y.  Supp.  722. 

h.  Fuel,  etc. — Where  a  decedent  was 
not  possessed  of  fuel  and  provisions  at 
the  time  of  his  death,  an  allowance  in 
money  cannot  be  made  to  his  widow 
therefor  under  §  2713:  Matter  of  Stiles, 
64  Misc.  658;  120  N.  Y.  Supp.  714. 

i.  Funeral  expenses. — ^The  exemp- 
tions from  the  estate  of  a  married 
woman  upon  her  death  in  favor  of  her 
husband  provided  for  by  §  2713  are  no 
part  of  her  estate  coming  to  the  hands 


of  her  administrator  applicable  to  the 
payment  of  her  funeral  expenses:  Mat- 
ter of  Baldwin,  67  Misc.  353;  124  N. 
Y.  Supp.  859. 

j.  Remarriage. — ^A  woman  who  re- 
married after  the  absence  of  her  husband 
for  five  years  without  being  known  to  her 
to  be  living,  is  entitled  to  the  statutory 
exemptions  and  to  dower  in  her  second 
husband's  property  notwithstanding  the 
subsequent  reappearance  of  her  former 
husband:  Matter  of  McKlnley,  66  Misc. 
126;   122  N.  Y.  Supp.  807. 

k.  When  a  decedent  is  not  the  abso- 
lute owner  of  personal  property  enough 
to  enable  the  appraisers  to  set  apart  for 
the  widow  all  that  she  is  entitled  to  under 
§  2713,  they  may  set  apart  for  her  use 
the  decedent's  interest  in  articles  of  which 
he  was  part  owner:  Matter  of  Hallenbeck, 
195  N.  Y.  143;  modlf'g  119  App.  Div. 
757;  104N.  Y.  Supp.  568. 

1.  Widower. — ^The  widower  of  a  tes- 
tatrix cannot  receive  an  allowance  of 
money  in  lieu  of  the  articles  specified 
in  subd.  1,  2  and  4  of  §  2713  where  the 
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articles  named  are  not  part  of  the  es- 
tate; the  executor  Is  not  estopped  by 
the  filing  of  his  inventory  containing 
such  an  allowance  where  it  was  Inserted 
hy  the  appraisers  without  his  knowledge 
or  consent;   where  an  executor  offered 


to  deliver  the  specific  articles  set  apart 
for  a  widower,  but  refused  to  pay  such 
allowance,  the  costs  and  disbursements 
of  the  widower  should  not  be  allowed: 
Matter  of  Baird.  126  App.  Diy.  439;  110 
N.  Y.  Supp.  708. 


§  2716.    Return  of  inventory;  how  compelled. 


a.  Agent  of  creditor. — A  mere  agent 
of  a  creditor  of  an  estate  may  not  main- 
tain a  proceeding  under  §  2716  to  com- 


pel the  representative  to  file  an  inven- 
tory: Matter  of  Lowenthal,  148  App. 
Div.  487 


§  2717.    Sale  of  personal  property. 

If  an  executor  or  administrator  discover  that  the  debts  against  any 
deceajsed  person  or  the  legacias  bequeathed  by  him  cannot  be  paid  and  satisr 
fied  without  a  sale  of  the  pensomal  property  of  the  deceaeed,  tjhe  saane,  so  far 
as  may  be  neeessa.ry  for  the  payment  of  snich  debts  or  legacies,  must  be  eoU. 
An  administrator  may  «!ell  the  personal  property  of  the  intestate  at  any 
time  when  it  is  necesaary  to  do  &o  for  the  purpose  of  distribution.  The  sale 
may  be  public  or  private,  and,  except  in  the  city  of  New  York,  may  be  on 
credit  not  exceeding  one  year,  with  approved  security.  The  executor  or 
administrator  is  not  responisdble  for  any  lose  happening  on  the  sale  when 
made  in  good  faith  and  with  ordinary  prudence.  Articles  net  necessary 
for  the  support  and  subsistence  of  the  family  of  the  deoeasedi,  or  not  spe- 
cifically bequeathed,  must  be  first  sold,  and  aiPticles  so  bequeathed  must  not 
be  sold  until  the  residue  of  the  personal  estate  has  been  applied  to  the  pay- 
ment of  debts. 

Amended  by  chap.  341  of  1912.      (In  effect  Sept.  1,  1912.) 

Note. — The  amendment  by  chap.  341  of  1912  authorizes  an  administrator  to 
sell  the  personal  property  of  an  intestate,  when  necessary  to  do  so  for  the 
purpose  of  distribution. 


§  2718.    Ascertainment  of  debts. 

b.  Adrertising. — ^The  advertising  for 
claims  against  an  estate  does  not  bar  a 
creditor  from  establishing  his  debt  at 
any  time  before  the  formal  discharge  of 
the  executor:  Matter  of  Recknagel,  148 
App.    Div.    268. 

c.  Allowance. — ^Where  a  claim  has 
been  presented  to  the  representative,  an 
allowance  of  the  claim  is  not  to  be  in- 
ferred from  mere  silence;  where  a  claim 
has  not  been  allowed  by  the  representa- 
tive and  is  objected  to  on  the  settlement 
of  his  accounts,  the  surrogate's  conrt  is 
without  power  to  pass  upon  its  validity 
in  the  absence  of  the  consents  provided 
for  by  the  statute:  Matter  of  Brown,  60 
Misc.  35;  112  N.  Y.  Supp.  599. 

d.  Board. — ^A  son  cannot  recover 
against  the  estate  of  his  mother  for  board 
and  services  rendered  by  mere  proof  that 
th6  mother  made  payments  to  him  from 
time  to  time  and  also  paid  for  certain  ma- 


terials for  use  in  the  house;  support  and 
care  furnished  by  a  son  to  his  mother  are, 
in  the  absence  of  an  agreement  to  pay 
therefor,  presumed  to  be  gratuitous:  More 
V.  Shepard,  133  App.  Div.  471;  117  N.  Y. 
Supp.  1095. 

e.  Books. — ^Mere  proof  that  a  tes- 
tator shortly  before  his  death  said  that 
he  owed  money  to  the  plaintiff,  without 
indentifying  the  debt,  does  not  establisli 
the  claim;  and  books  kept  by  the  plain- 
tiff in  which  at  certain  times  he  had 
been  seen  to  enter  payments  made  by 
him  to  the  testator  are  not  admissible 
in  evidence  for  that  purpose:  Corless  v. 
Carisle,  137  App.  Div.  611;  122  N.  Y. 
Supp.  407. 

f.  daim  against  estate. — A  person 
having  a  claim  against  the  estate  of  a 
decedent,  which  has  been  rejected,  may 
take  any  one  of  three  proceedings  to 
establish  the  claim,  either  to  refer  the 
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claim  to  a  referee  by  order  filed  with 
the  clerk  of  the  connty  In  which  either 
of  the  parties  reside,  under  §  2718,  or 
commence  an  action  under  S  1822,  or 
file  a  consent  with  the  surrogate  that 
the  claim  be  heard  upon  the  Judicial 
settlement  of  the  account  of  the  execu- 
tor; the  holder  of  a  promissory  note 
made  by  a  decedent  Is  a  **  creditor  "  and 
the  note  Is  a  "  debt "  which  may  be 
heard  and  determined  by  the  surrogate; 
when  a  consent  that  a  claim  be  deter- 
mined by  the  surrogate  has  been  filed 
by  a  claimant  an  action  at  law  cannot 
be  maintained  for  the  recovery  of  the 
claim:  Clark  v.  Scovill,  191  N.  Y.  8; 
aff'g  116  App.  Dlv.  923. 

a.  Jadgment. — ^Where  a  claim  against 
an  estate  was  filed  in  the  names  of  two 
persons,  but  only  one  of  them  established 
his  title  to  the  claim  before  a  referee  ap- 
pointed under  §  2718,  the  Judgment 
should  not  be  in  favor  of  both  claimants, 
but  only  in  favor  of  the  one  establishing 
the  claim:  Jackson  v.  Byrne,  130  App. 
Dlv.  364;  114  N.  Y.  Supp.  888. 

b.  As  there  are  no  pleadings  where  a 
claim  against  an  estate  is  referred  under 
i  2718,  the  plaintiff  is  entitled  to  Judg- 
ment when  the  evidence  shows  the  liabil- 
ity of  the  decedent:  Klein  v.  Runk,  130 
App.  Dlv.  474;  114  N.  Y.  Supp.  1062. 

c.  Notes. — ^Where  the  maker  of 
promissory  notes  is  dead  and  the  instru- 
ments   will    not    mature    within    three 


years  after  the  appointment  of  his  ad- 
ministrator, who  rejected  them,  the 
holder  may  maintain  a  suit  in  equity 
against  the  administrator  to  have  the 
notes  declared  to  be  valid  instruments 
and  for  the  purpose  of  having  a  portion 
of  the  estate  set  aside  to  meet  the  notes^ 
as  they  mature,  if  the  administrator  has 
made  no  offer  to  refer  the  claim:  Bank- 
ers Surety  Co.  v.  Meyer,  146  App.  Dlv. 
867. 

d.  Reference. — ^An  executor  or  ad- 
ministrator not  possessing  sufficient 
knowledge  to  Justify  allowing  or  rejecting 
a  claim,  may  enter  into  an  agreement  in 
writing  with  the  claimant,  to  refer  the 
matter  to  one  or  more  disinterested  per- 
sons to  be  approved  by  the  surrogate: 
Matter  of  Scheetz,  62  Misc.  166;  116 
N.  Y.  Supp.  428. 

e.  Reviving  debt.  —  Reviving  debt 
barred  by  statutes  of  limitations  by 
sale  of  goods  to  apply  on  account: 
Young  V.  Ingalsbe,  138  App.  Dlv.  587; 
122  N.  Y.  Supp.   707. 

f.  Services. — In  an  action  by  a  eon 
against  his  father's  estate  to  recover 
for  alleged  services  rendered  to  the  tes- 
tator during  his  lifetime,  It  is  error  to 
exclude  testimony  by  the  defendant 
showing  that  the  plaintiff  at  the  same 
time  was  working  at  his  own  trade  in- 
dependently of  any  employment  by  the 
testator:  Place  v.  Place,  122  App.  Dlv. 
363;  106  N.  Y.  Supp.  781. 


§  2719.    Payment  of  debts. 

g.  Reference. — ^An  attorney  who  col- 
lected an  indemnity  for  the  death  of  an 
intestate,  obtained  a  personal  Judgment 
against  the  administratrix  and  after  ex- 
ecution returned  unsaitlsfied,  recovered 
Judgment  against  her  in  her  representa- 
tive capacity,  directing  payment  from  the 
funds  of  the  estate;  this  Judgment  is  not 
entitled  to  priority  over  debts  qf  other 
creditors  of  the  same  class,  which  have 
not  been  reduced  to  Judgment:  Sartorelll 


V.    Ezagni,    64    Misc.    115;    118    N.    Y. 
Supp.  46. 

h.  Taxes.  —  The  command  of  the 
statute  is  imperative  that  executors  and 
administrators  must  pay  out  of  the  per- 
sonalty all  taxes  assessed  upon  the  prop- 
erty of  the  deceased  previous  to  his 
death,  and  the  devisee  of  real  estate  is 
entitled  to  have  such  taxes  paid  out  of 
the  personalty  and  his  land  relieved 
from  the  burden:  Matter  of  Gill,  199 
N.  Y.  156. 


§  2721 .    Payment  of  legacies. 

u  Legacies. — ^The  proceeds  of  a  sale 
of  specified  property  which  is  directed 
to  be  sold  Is  Just  as  much  a  specific  le- 
gacy as  if  the  property  Itself  were  given; 
such  specific  legacy  is  not  subject  to 
abatement  with  the  general  legacies  on 
a  deficiency  of  assets,  and  hence,  where 
the  assets  are  insufllclent,  the  general 
legacies  must  fall  and  cannot  be  charged 
upon  the  proceeds  of  the  specific  lands 
directed  to  be  sold:  Matter  of  Mat- 
thews, 122  App.  Dlv.  605;  107  N.  Y. 
Supp.  301. 

j.  Legacies  *->  payment. — ^Where  an 
executor,   having  a   power  of  sale  for 


the  purposes  of  administration,  sells  the 
testator's  real  estate  and  makes  away 
with  the  proceeds  so  that  there  is  a 
deficiency  for  the  payment  of  the  un- 
paid specific  pecuniary  legacies,  though 
he  paid  some  of  them  in  full,  and  where 
such  proceeds  in  the  hands  of  the  ex- 
ecutor formed  the  fund  from  which  all 
the  legacies,  specific  and  residuary  alike, 
were  to  be  paid,  no  fund  having  been 
set  apart  for  the  payment  of  the  specific 
legacies,  such  loss  should  be  bom  rata- 
bly by  both  classes  of  legatees:  Farm- 
ers' L.  &  T.  Co.  V.  McCarthy,  56  Misc. 
413;  107  N.  Y.  Supp.  928. 
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§  2722.    Petition  to  compel  payments;  hearing;  decree. 

In  either  of  the  following  cases  a  petition  may  be  presenrted  to  the  surro- 
gate's court,  praying  for  a  decree  directing  an  executor  or  administrator  to 
pay  the  petitioner's  claim,  and  that  he  be  cited  to  show  cause  why  such  a 
decree  should  not  be  made : 

1.  By  a  creditor,  for  the  paymenit  of  a  debt,  or  of  its  jufit  proportional 
part,  at  amy  time  after  sdx  monfthe  have  expired  since  letters  were  granted. 

2.  By  a  person  entitled  to  a  legacy  or  any  other  pecuniary  provision 
under  the  will,  or  a  disitributive  share,  for  the  payment  or  satisfaction 
thereof,  or  of  its  just  proportional  part,  at  any  time  after  one  year  has 
expired  since  letters  were  granted. 

3.  By  the  attoimey-general  in  any  case  where  a  decedent  died  intestate 
as  to  any  of  his  estate,  leaving  no  known  heirs  or  next  of  kin. 

On  the  presentation  of  such  a  petition,  the  surrogate  must  issue  a  citation 
accordingly ;  and  on  the  return  thereof,  he  must  make  such  a  decree  in  the 
pramidee  as  justice  requix^ea  Btit  in  either  of  the  following  cases  the 
decree  muist.  dismiss  the  petition  wilihout  prejudice  to  an  action  or  an 
accounting,  in  behalf  of  the  petitioner : 

1.  "Where  an  executor  or  adminisrtrator  files  a  written  answer,  duly  veri- 
fied, setting  forth  facts  which  show  tihat  it  is  doubtful  whethear  the  peti- 
tioner's claim  is  valid  and  legal,  and  denying  its  validity  or  legality,  abeo- 
l-utely,  or  on  information  and  belief. 

2.  Where  it  is  not  proved',  to  the  aatisfaotion  of  the  surrogate,  that  there 
is  money  or  other  personal  propeirty  of  the  estate,  applicable  to  the  paymem* 
or  satisfaction  of  the  petitioner's  claim,  and  which  may  be  so  applied,  with- 
out injuriouisdy  affecting  the  rights  of  others,  entitied  to  priority  or  equality 
of  payment  or  satiafactioni. 

Amended  by  chap.  434  of  1911. 

Note. — ^The  amendment  by  ohap.  434  of  1911  authorizes  the  attorney-general 
to  file  a  petition  for  the  payment  of  a  claim,  where  decedent  died  intestate, 
leaving  no  known  heirs  or  next  of  kin. 


a.  AcGount. — ^Where  twelve  months 
have  elapsed  since  the  granting  of  letters 
testamentary,  one  interested  in  the  funds 
of  the  estate  is  entitled  to  compel  the  ex- 
ecutor to  account:  Matter  of  Barrett,  132 
App.  Div.  134;  116  N.  Y.  Supp.  756. 

b.  Answer. — ^Where  the  facts  con- 
tained in  the  answer  of  an  executor, 
upon  the  return  of  a  citation  to  show 
cause  why  petitioner's  claim  should  not 
be  paid,  shows  that  the  legality  of  the 
claim  is  doubtful,  and  there  is  a  dis- 
tinct denial  of  the  validity  of  the  claim, 
the  petition  will  be  dismissed  pursuant 
to  §  2722:  Matter  of  Smith,  71  Misc. 
99;  129  N.  Y.  Supp.  911. 


c.  Attorney's  fees. — ^Where  a  will  di- 
rects that  the  executor  shall  act  as  at- 
torney for  the  estate  and  make  his 
charges  therefor,  a  claim  for  such  serv- 
ices is  not  that  of  a  stranger  against 
the  executors,  but  that  of  one  of  the 
executors  against  the  estate,  which 
proper  practice  requires  to  be  adjudi- 
cated upon  the  accounting  before  the 
surrogate:  Jacobsen  v.  Levine,  59  Miae. 
449;  HON.  Y.  Supp.  1002. 

d.  Bankniptcy. — Where  In  answer  to 
a  petition  filed  in  a  surrogate's  oonrt  by 
one  claiming  to  be  a  Judgment  creditor 
of  the  decedent  and  praying  for  the  pay- 
ment of  his  claim,  the  administrator  sets 
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up  tfie  dlBcliarge  of  the  decedent  in  bank- 
ruptcy after  tbe  recovery  of  the  peti- 
tioner's Judgment,  the  surrogate's  court  is 
without  Jurisdiction  to  try  the  issue  and 
must  dismiss  the  petition:  Matter  of 
Peterson,  62  Misc.  161;  116  N.  Y.  Supp. 
286. 

a.  GUdm  on  note. — ^The  presentation 
of  a  claim  upon  a  promissory  note 
against  the  estate  of  a  deceased  person 
to  his  administratrix  prior  to  its  being 
barred  by  the  statute  of  limitations  and 
her  omission  to  reject  the  claim  does 
not  stay  the  operation  of  the  statute; 
and,  where  the  full  period  of  seven 
years  and  six  months  from  the  time  the 
note  became  due  thereafter  expires  with- 
out any  action  having  been  begun 
thereon,  the  holder  cannot  iifterwards 
maintain   a  proceeding  to   compel  the 


representatives  of  the  decedent  to  ren- 
der an  account  under  §  2726,  nor  a  pro- 
ceeding to  obtain  a  decree  directing 
them  to  pay  the  claim  under  §  2722: 
Matter  of  Van  Voorhees,  56  Misc.  185; 
106  N.  Y.  Supp.  354. 

b.  Final  accounting. — A  surrogate  has 
power  to  construe  a  will  when  necessary 
to  a  final  accounting  and  settlement  of 
an  estate:  Matter  of  Scovllle,  72  Misc. 
310. 

c.  How  commenced. — ^An  application 
under  §  2722,  is  a  special  proceeding 
which  must  be  commenced  by  a  petition 
and  citation,  and  is  not  a  motion  in  a 
pending  proceeding  to  be  founded  on 
an  affidavit  and  order  to  show  cause: 
Matter  of  Moran,  58  Misc.  488;  111  N. 
Y.  Supp.  640. 


§  2725.    Intermediate  accounting. 

An  execu/tor  or  admiaifiitratoir  lat  any  time,  mayj  volunibarily,  file  in  the 
BTiirrogate's  office  lan  intermediate  'Rocoun/t,  and  the  voucihers  in  support  of 
llhe  same.  In  either  of  the  following  cases,  the  eiiirpogate  may,  in  his  dis- 
cretion, make  an  oider,  requiring  an  executor  or  adminietrator  to  render  an 
intermediate  account: 

1.  Where  an  application  for  an  oi^er,  permitting  an  execution  to  issue 
on  a  judgment  against  the  executor  or  administrator,  has  been  made  by  the 
judgment  creditor,  as  prescribed  in  section  eighteen  hundred  and  twenty-six 
of  this  act. 

2.  On  the  return  of  a  citation,  issued  on-  the  petition  of  a  judgment 
creditor,  paying  for  a  decree,  granting  leave  to  issue  an  execution  on  a 
judgment  rendered  against  the  decedent  in  his  lifetime  as  prescribed  in  sec- 
tion thirteen  hundred  and  eighty-one  of  this  axst. 

3.  On  lihe  return  of  a  citation,  issued  on  tiie  petition  of  a  creditor,  or 
person  entitled  to  a  legtacy,  or  other  pecuniary  provision,  or  a  distributive 
share,  or  of  the  attorney-general,  paying  for  a  decree  di.Teoting  payment 
tihereof ,  as  pjescribed  in  section  twenty-seven  hundired  and  twenty-two  of 
this  act. 

4.  Where  eighteen  montlis  have  elapsed  since  letters  were  issued,  and 
no  special  proceeding,  on  a  petition  for  a  judioiai  settlement,  of  the  execu- 
tor's or  adminisitrator's  account,  is  pending. 

Amended  by  chap.  436  of  1911. 

Note. — ^The  amendment  by  chap.  436  of  1911to  subd.  3  provides  that  the 
surrogate  may  order  an  intermediate  accounting  upon  the  petition  of  the  attorney- 
general. 


d.  A  person  not  a  creditor,  or  en- 
titled to  a  legacy,  or  other  pecuniary  pro- 
TlBlon,  or  distributive  share  under  a  will, 

83 


has  no  standing  to  compel  the  executor  to 
account:  Matter  of  Steiner,  134  App.  Div. 
162;  118  N.  T.  Supp.  833. 
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§  2726.    When  surrogate  may  require  judicial  settlement  of  account. 


a.  Acconntiiis. — ^After  an  ezecatrlz 
has  duly  accounted  and  been  discharged, 
a  further  accounting  will  not  be  ordered 
where  it  is  not  alleged  that  further  sums 
came  into  her  hands  as  executrix  and  her 
allegation  that  she  has  made  full  account- 
ing is  not  denied:  Matter  of  Jenkins,  132 
App.  Div.  339;  117  N.  Y.  Supp.  74. 

b.  The  supreme  court  will  entertain 
an  action  for  an  accounting  only,  where 
matters  are  involved  of  which  the  sur- 
rogate has  no  jurisdiction;  a  proceed- 
ing of  accounting  brought  by  an  ex- 
ecutor in  the  surrogate's  court  will  be 
stayed  where  there  is  already  pending 
an  action  against  the  executor  to  com- 
pel him  to  account:  Matter  of  Farrell, 
125  App.  Div.  702;   110  N.  Y.  Sup.  41. 

c.  A  person  not  a  creditor,  or  en- 
titled to  a  legacy,  or  other  pecuniary  pro- 
vision, or  distributive  share  under  a  will, 
has  no  standing  to  compel  the  executor  to 
account:  Matter  of  Steiner,  134  App.  Div. 
162;  118  N.  Y.  Supp.  833. 

d.  Claim  on  note. — ^The  presentation 
of    a   claim    upon    a    promissory    note 


against  the  estate  of  a  deceased  person 
to  his  administratrix  prior  to  its  being 
barred  by  the  statute  of  limitations  and 
her  omission  to  reject  the  claim  does 
not  stay  the  operation  of  the  statute; 
and,  where  the  full  period  of  seven 
years  and  six  months  from  the  time  the 
note  became  due  thereafter  expires  with- 
out any  action  having  been  begun 
thereon,  the  holder  cannot  afterwards 
maintain  a  proceeding  to  compel  the 
representatives  of  the  decedent  to  ren- 
der an  account  under  f  2726,  nor  a  pro- 
ceeding to  obtain  a  decree  directing 
them  to  pay  the  claim  under  f  2722: 
Matter  of  Van  Voorhees,  56  Misc.  185; 
106  N.  Y.  Supp.  864. 

e.  Without  request. — A  surrogate 
may  on  his  own  motion  require  an  ex- 
ecutor or  administrator  to  account,  and, 
after  obtaining  jurisdiction  of  the  per- 
son, may  examine  and  settle  the  account 
rendered:  Matter  of  DeVany,  147  App. 
Div.  494. 


§  2727.    Citation;  order  to  account  and  proceedings  thereon. 

A  petation  praying  for  the  jiiidiaial  settlement  of  an  acooimt,  and  tiiat  the 
executor  and  admindjstra'tor  be  cited  to  show  cauj9e  wiiy  he  should  not  render 
and  settle  his  account,  may  be  presented,  in  a  case  prescribed  in  the  last 
eection,  by  a  creditor  or  a  person  interested  in  the  estate  or  fund,  incloiding 
a  child  bom  after  the  making  of  a  will ;  or  by  any  person,  in  beihalf  of  an 
infant  so  interested ;  or  by  a  surety  in  the  official  bond  of  tihe  pereon  required 
to  acooun<t,  or  the  legal  Tepresentative  of  sudi  a  surety,  or  by  the  attorney- 
general,  in  any  case  where  the  decedent  died  intestate  as  to  any  of  his  estate, 
leaving  no  known  heirs  or  next  of  kin.     On  tiie  presentation  of  such  a  peti- 
tion, a  citation  mufit  be  issued  accordingly;  except  that  in  a  case  specified 
in  subdivision  fii»t  of  the  last  section,  if  the  petition  is  presented  within 
eighteen  months  after  letters  were  issued  to  tihe  executor  or  administrator, 
the  surrogate  may  entertain  or  decline  to  entertain  it,  in  his  discretion.     On 
the  return  of  a  cita/tion  issued  as  prescribed  in  either  of  the  foregoing  sec- 
tions of  this  article,  if  the  executor  or  administrator  fails  either  to  apj)ear, 
or  to  show  good  cause  to  the  con'trary,  or  to  present  in  a  poxxper  case,  a 
petition  as  prescribed  in  the  next  section,  an  order  must  be  made,  directing 
him  to  account  witliin  such  a  time,  and  in  such  a  mianner  as  the  surrt^jaie 
prescribes,  and-  to  attend,  from  time  to  time,  before  the  surrogate,  for  that 
purpose.     The  executor  or  administrator  is  bound  by  such,  an  order,  ^rith- 
out  service  thereof.     If  he  disobeys  it  the  suirrogate  may  issue  a  warrant  of 
attachment  against  him,  and  his  letters  may  be  revoked,  as  where  a  warrant 
of  attachment  is  issued  to  compel  the  return  of  an  inventory.     If  it  appears 
that  there  is  a  surplus,  distributable  to  creditors  or  persons  interested,  the 
soirrogate  may,  at  any  time,  issue  a  supplemental  citation,  directed  to  the 
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pei^oiLs  who  muist  be  cited,  on  tiie  petition  of  an  executor  or  administrator 
for  a  judicial  settlement  of  his  account,  and  requiring  .them  to  attend  the 
accounting.  The  pendency  of  a  proceeding  against  ani  executor  or  admin- 
istrator to  compel  him  to  account  does  not  preclude  him  from  presenting  a 
petition  as  prescribed  in  the  nexit  section.  If  such  petition  is  presented 
Silt  or  before  the  return  of  a  citation  in  and  as  prescribed  in  either  of  the 
foregoing  sections  of  this  title,  the  citation  iissued  .thereon  need  not  be 
directed  to  petitioner  in  the  special  proceeding  pending  against  the  executor 
or  administrator,  and  the  two  proceedings  miiist  'be  consolidated.  The  sur- 
rogate may,  in  his  discretion,  and  on  such  terms  as  may  be  just,  direct  the 
consolidation  of  any  two  or  more  of  such  proceedings  pending  before  him, 
and  such  consolidation  does  not  affect  any  power  of  the  surrogate  which 
might  be  exercised  in  either  proceeding. 

Amended  by  chap.  432  of  1911. 

Note. — ^The  amendment  by  chap.  432  of  1911  permits  the  attorney-general  to 
maintain  a  proceeding  to  compel  an  accounting  where  the  decedent  leaves  no 
heirs  or  next  of  kin. 


a.  Accoimting. — ^Where  a  daughter 
presents  to  the  surrogate's  court  a  pe- 
tition praying  that  her  mother's  admin- 
istrator may  be  compelled  to  render 
and  settle  his  account,  an  allegation  in 
the  administrator's  answer  that  the  pe- 
titioner has  been  fully  paid  is  not  fatal 
to  the  application:  Matter  of  Williams, 
67  Misc.  537;  109  N.  Y.  Supp.  974. 

b.  Claim  against  estate. — ^A  person 
having  a  claim  against  the  estate  of  a 
decedent,  which  has  been  rejected,  may 
take  any  one  of  three  proceedings  to 
establish  the  claim,  either  to  refer  the 
claim  to  a  referee  by  order  filed  with 
the  clerk  of  the  county  in  which  either 
of  the  parties  reside,  under  §  2718,  or 
commence  an  action  under  §  1822,  or 
file  a  consent  with  the  surrogate  that 


the  claim  be  heard  upon  the  Judicial 
settlement  of  the  account  of  the  execu- 
tor; the  holder  of  a  promissory  note 
made  by  a  decedent  Is  a  "  creditor " 
and  the  note  is  a  **  debt "  which  may  be 
heard  and  determined  by  the  surrogate; 
when  a  consent  that  a  claim  be  deter- 
mined by  the  surrogate  has  been  filed 
by  a  claimant  an  action  at  law  cannot 
be  maintained  for  the  recovery  of  the 
claim:  Clark  v.  Scovlll,  191  N.  Y.  8 
aft'g;   116  App.  Div.  923. 

c.  Limitations. — The  statute  of  Um- 
tatlons  does  not  begin  to  run  in  favor 
of  executors  against  an  application 
for  an  accounting  until  they  have  repu- 
diated their  trust:  Matter  of  Wood,  70 
Misc.  467;   128  N.  Y.  Supp.  1102. 


§  2728.  Executors,  et  cetera,  may  petition  for  judicial  settlement; 
citation  thereupon. 

In  either  of  the  following  cajses  an  executor  or  administrator  may  present 
to  the  surrogate's  court  his  account  and  a  written  petition  duly  verified, 
praying  that  his  account  may  be  judicially  settled ;  and  that  the  sureties  in 
his  official  bond  or  the  legal  representatives  of  such  surety  and  all  creditors 
or  persons  claiming  to  be  creditors  of  "the  decedent,  except  such,  as  by 
vouchere  annexed  to  the  account  filed,  appear  to  have  been  paid,  and  the 
decedent's  hus-band  or  wife,  next  of  kin  and  legatees,  if  any ;  or,  if  either  of 
thoee  persons'  had  died,  his  executor  or  adtniniistrator,  if  any,  and  the 
attomey-genieral  in  a  case  where  decedent  died  intestate  as  to  any  paH  of 
his  estate,  leaving  no  known  heirs  or  next  of  kin,  shall  be  cited  to  attend  the 
eettlement;  but  where  the  decedent  leaves  a  will  which  has  been  duly 
adflnitted  to  probate,  it  ehall  not  be  necessary  to  cite  the  d<eoedent's  next  of 
kin,  unless  they  are  also  legatees. 


§  2728] 
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1.  Wlere  one  year  lias  elapsed  since  letters  were  issued  to  siidi  executor 
or  administrator. 

■ 

2.  Where  notice  requiring  all  persons  having  claims  against  the  deceased 
to  exhibit  the  siame  with  the  voudlieps  thereof  to  su-dh  executor  or  axiniinia- 
trator  has  been  dxdy  publislied  according  to  law.  If  one  of  two  or  more 
coexecutors  or  coadministrators  presents  his  aceoun«t  and  a  petition  for  a 
judicial  settlement  of  his  separate  account,  it  must  pray  that  his  ooexeeutore 
or  coadministrators  may  also  be  cited.  Upon,  the  presentation  of  accounts 
and  a  petition,  as  prescribed  in  this  section,  the  sturrogate  must  iesue  a 
cita/tion  accordingly.  On  the  return  of  a  citation,  issuel  as  prescribed  in 
this  section',  the  suoTOgate  must  taken  the  account,  and  hear  the  aUegaitiosos 
and  proof s  of  tiie  parties,  respecting  the  saone.  Any  party  may  ooutest  tiie 
account,  witih  respect  to  a  matter  affecting  his  interest  in  the  settlement 
and  distribution  of  tilie  estate.  And  any  party  may  contest  an  intermediate 
account  rendered  under  section  twenty-seven  hundred  and  twentv-five  of  this 
act  in  case  the  same  shall  not  be  consolidated  pursuant  to  section  twenty-seven 
hundred  and  twenty-seven  of  this  act.  A  creditor,  or  a  person  interested 
in  the  estate,  allihough  not  cited,  is  entitled  to  appear  on  the  hearing,  and 
thus  make  himself  a  party  to  the  proceeding.  When  letters  issued  to  an 
executor  or  administrator  have  been  revoked,  he  may  present  to  the  surro- 
gate's court  a  written  petition,  diily  verified,  praying  that  his  account  be 
judicially  settled,  and  that  his  successor,  if  a  successor  has  been  appointed, 
and  the  other  persons  specified  in  this  section  'be  cited  to  attend  the 
settlement. 

Amended  by  chaps.  329  and  494  of  1911  and  ohap.  230  of  1912. 

Note. — ^The  amendment  by  cbap.  230  of  1912  makes  it  unnecessary  to  cite 
decedent's  next  of  kin,  where  he  has  left  a  valid  will,  unless  they  are  also 
legatees. 


a.  Adoption. — ^In  a  proceeding  for  the 
Judicial  settlement  of  administrators' 
accounts,  the  surrogate's  court  cannot 
review  an  order  of  adoption  made  by  a 
county  Judge  which  recites  all  the  Jur- 
isdictional facts  required  by  the  Domes- 
tic Relations  Law:  Matter  of  Ward,  59 
Misc.  328;   112  N.  Y.  Supp.  282. 

b.  Cite  all  parties. — The  creditor  on 
his  petition  for  an  accounting  should 
cite  all  parties  who  were  cited  or  ap- 
peared on  the  original  accounting:  Mat- 
ter of  Recknagel,  148  App.  Div.  268. 

c.  Judicial  settlement. — A  Judicial 
settlement  is  only  conclusive  as  to  such 
matters  as  are  embraced  in  it,  but  not  as 
to  amounts  received  but  not  charged  in 
the  account  and  not  charged  in  the  de- 
cree; the  decree  need  not  be  opened  in 
order  to  charge  the  executrix  with  such 
receipts  on  a  subsequent  accounting;  com- 
missions allowed  an  executrix  on  funds 
which  were  in  the  hands  of  her  testator 
as  testamentary  trustee  at  the  time  of  his 
death  belong  to  his  estate:  Matter  of  But- 
ler, 66  Misc.  409;   123  N.  Y.  Supp.  279. 


d.  Parties. — ^Executors  who  filed  a 
petition  for  a  voluntary  accounting,  after 
proceedings  for  a  compulsory  accounting, 
and  the  two  were  consolidated,  cannot  re* 
fuse  to  account  because  creditors  of  the 
testator  were  not  made  parties,  as  re- 
quired by  statute,  where  the  absence  of 
said  creditors  as  parties  is  due  to  their 
own  fault:  Matter  of  Hoscox,  135  App. 
Div.  848;  120  N.  Y.  Supp.  308. 

e.  In  an  action  by  an  administrator 
for  an  accounting,  a  legatee  of  a  deceased 
legatee  is  not  a  necessary  party:  Sheldon 
V.  Whitehouse,  60  Misc.  161;  112  N.  Y. 
Supp.  1079. 

f.  Surcharged  account. — ^Where  tes- 
tator owned  forty-five  shares  of  stock  of 
a  corporation  which,  added  to  other 
shares  held  by  his  executor  and  the  lat- 
ter's  partner,  would  give  the  executor 
absolute  control  of  a  majority  of  the 
stock,  and  the  executor,  desiring  to  ob- 
tain the  stock  belonging  to  the  estate, 
sold  it  in  circumstances  which  exhibit 
a  deliberate  intention  to  prevent  in- 
terested parties  from  bidding,  and  they 
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having  elected  to  treat  the  transaction 
as  a  consummated  sale,  which  obviates 
the  necessity  of  determining  whether 
such  stock  was  actually  bought  on  be- 
half of  the  executor,  he  will  be  sur- 
charged with  the  fair  value  of  said 
stock;  and,  as  it  was  not  generally  dealt 
in,  the  amount  persons  testified  they 
were  willing  to  pay  for  it  will  be  deemed 
Its  fair  value:  Matter  of  Haug,  55  Misc. 
481;  106  N.  Y.  Supp.  750. 

a.  Sureties.— Sureties  of  an  admin- 
istrator are  necessary  parties  to  a  volun- 
tary accounting,  and  if  they  were  not 
cited  on  such  accounting,  and  did  not  ap- 
pear, they  are  not  liable  in  an  action  to 
recover  a  legacy  directed  to  be  paid  to  the 
administrator  on  such  accounting:  Cook- 
man  V.  Stoddard,  132  App.  Dlv.  485;  116 
N.  Y.  Supp.  901. 


b.  Rents. — An  executor  is  chargeable 
on  the  judicial  settlement  of  his  account 
with  rents  of  the  decedent's  real  es- 
tate which  he  has  collected,  including 
rents  collected  from  real  estate  specific- 
ally devised;  an  executor  is  not  en- 
titled to  be  allowed  for  interest  on  the 
bill  of  the  undertaker,  forming  part  of 
the  funeral  expenses  of  the  decedent, 
when  he  has  received  moneys  and  paid 
them  out  for  other  debts  of  the  estate 
and  legacies;  an  executor  cannot  be 
paid  our  of  the  estate  for  his  personal 
labor  and  services  in  repairing  and 
painting  the  real  estate  of  the  decedent; 
an  executor  cannot  be  allowed  for  coun- 
sel fees  until  they  have  been  actually 
paid:  Matter  of  Woods,  55  Misc.  181; 
106  N.  Y.  Supp.  471. 


§  2729.    Affidavit  to  account;  vouchers;  examination  of  accounting 
party;  payment  of  funeral  expenses. 


c.  Burial  expenses. — It  is  present  law 
of  this  state  that  a  promise  is  implied 
on  the  part  of  personal  representatives 
of  a  deceased  person  to  repay  the  neces- 
flary  expenses  reasonably  Incurred  for 
his  burial  by  a  stranger:  Matter  of  Mo- 
ran,  75  Misc.   90. 

d.  §  2729  provides  a  method  by 
which  an  undertaker  may  proceed  di- 
rectly against  the  personal  represen- 
tatives of  a  deceased  person,  for  whose 
burial  he  has  furnished  materials  and 
services,  for  the  recovery  of  their  value: 
Matter  of  Wingersky,  75  Misc.  79. 

e.  payment  of  funeral  expenses  may 
be  enforced  under  §  2729,  if  six  months 
have  not  elapsed  since  the  rejection  of 


the   claim  by  the   personal  representa- 
tives: Matter  of  Powers,  75  Misc.  85. 

f.  Exemptions.  —  The  exemptions 
from  the  estate  of  a  married  woman 
upon  her  death  in  favor  of  her  husband 
provided  for  by  §  2713  are  no  part  of 
her  estate  coming  to  the  hands  of  her 
administrator  applicable  to  the  pay- 
ment of  her  funeral  expenses:  Matter  of 
Baldwin,  67  Misc.  353;  124  N.  Y.  Supp. 
859. 

g.  Expenses. — The  proper  and  neces- 
sary expenses  of  administration,  in  the 
absence  of  personal  assets,  are  payable 
from  the  proceeds  of  the  sale  of  decedent's 
land  for  the  payment  of  debts  and  funeral 
expenses:  Matter  of  Liscomb,  60  Misc. 
647;  113  N.  Y.  Supp.  941. 


§  2730.    Commissions  of  executor  or  administrator. 


h.  Commissions. — Executors  are  not 
entitled  to  commissions  upon  specific  se- 
curities or  upon  unsold  real  estate,  be- 
queathed in  trust,  in  advance  of  their 
conversion  into  money;  when  real  estate 
never  passed  to  executors  as  such,  but 
devolved  upon  them  as  trustees,  subject 
to  a  power  given  to  the  executors  to 
sell  so  much  as  might  be  necessary  to 
enable  them  to  complete  their  duties, 
they  are  not  entitled  to  commissions  on 
the  unsold  realty,  or  to  include  it  in 
their  accounting:  Matter  of  Wanninger, 
120  App.  Div.  273;  105  N.  Y.  Supp.  4; 
aff'd  190  N.  Y.  527. 

i.  A  temporary  administrator  is  en- 
titled to  commissions  on  certificates  of 
stock  and  book  accounts  belonging  to 
the  estate,  though  he  did  not  receive 
them:  Matter  of  King,  122  App.  Div. 
354;    106  N.  Y.  Supp.   1073. 

j.  The  same  person  may  receive  com- 
missions both  as   executor  and   trustee; 


but  in  such  case  he  is  not  entitled  to  com- 
missions as  executor  on  moneys  received 
for  the  sale  of  real  estate  devised  to  the 
trustees  and  never  sold  by  them  as  such: 
Matter  of  Waterman,  60  Misc.  292;  113 
N.  Y.  Supp.  280. 

k.  Commissions  allowed  an  executrix 
upon  an  accounting  for  a  fund  which  was 
in  the  hands  of  her  testator  at  the  time  of 
his  death  as  a  testamentary  trustee  belong 
to  the  estate  and  not  to  the  executrix  per- 
sonally: Matter  of  Butler,  66  Misc.  409: 
123  X.  Y.  Supp.  279. 

1.  The  executors  of  a  deceased  execu- 
trix are  not  to  be  credited,  upon  an 
accounting,  with  commissions  on  a 
mortgage  taken  by  her  on  a  conveyance 
of  real  estate  pursuant  to  a  judgment  for 
specific  performance  of  a  contract  made 
by  her  testator;  it  is  only  for  services  In 
receiving  and  paying  out  money  that  com- 
missions are  allowed:  Matter  of  Dill,  60 
Misc.  294;  113  N.  Y.  Supp.  384. 
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a.  Ck>mpeiiMitloii. — ^A  surrogate  is  not 
authorized  to  allow  an  executor  directed 
to  continue  hia  testator's  business  extra 
compensation  except  as  fixed  by  statute: 
Matter  of  Popp,  123  App.  Div.  2;  107 
N.  Y.  Supp.  277. 

b.  Counsel. — Executors  will  not  be 
allowed  credit  for  money  paid  by  them 
to  counsel  for  advice  with  respect  to  the 
restoration  of  money  Improperly  loaned 
by  them:  Matter  of  Moore,  69  Misc. 
535;  127  N.  Y.  Supp.  884. 

c.  Income. — An  executor,  as  such,  is 
not  entitled  to  commission  on  Income 
collected:  Matter  of  Kings  County 
Trust  Co.,  69  Misc.  531;  127  N.  Y. 
Supp.  879. 

d.  Litigation. — Credit  for  expenses 
of  litigation  can  be  allowed  an  adminis- 
trator where  such  expenses  are  necessary 
and  for  a  reasonable  amount,  and  litigp. 
tion  is  to  be  treated  as  necessary  when  it 
has  been  prosecuted  and  not  only  in  good 
faith  but  also  in  the  exercise  of  a  reason- 
able Judgment:  Matter  of  Hoffman,  62 
Misc.  600;  115  N.  Y.  Supp.  984. 

e.  Stipulated  sum. — ^Where  a  will 
provides    that    the    executors    were    to 


have  a  certain  sum  for  services  to  be 
rendered,  the  sum  given  to  the  ex- 
ecutors was  not  a  bequest  but  a  pro- 
vision for  their  compensation;  and 
hence  the  sums  should  be  paid  In  full 
and  do  not  abate  ratably  with  the  leg- 
acies: Richardson  v.  Richardson,  145 
App.   Div.    540.    , 

f.  Substituted  trustee.— A  substituted 
trustee,  succeeding  a  deceased  trustee, 
who  fully  executes  the  trust,  is  entitled  to 
half  commissions  on  cash  received  by 
him,  and  on  moneys  received  during  his 
administration  by  the  liquidation  of  se- 
curities, and  also  commissions  at  one-half 
the  statutory  rate  on  the  total  fund  he  has 
to  distribute  in  cash  and  securities: 
Whitehead  v.  Draper,  133  App.  Div.  799; 
117  N.  Y.  Supp,  539. 

g.  Trustee. — A  trustee  who,  having 
once  undertaken  his  duties,  has  volun- 
tarily resigned  and  left  the  trust  to  be 
executed  by  another  is  not  entitled  as 
of  course  to  his  commissions  for  receiv- 
ing and  paying  over  the  principal  of  the 
trust  fund:  Young  v.  Barker,  141  App, 
Div.  801;    127  N.  Y.  Supp.   211. 


§  2731.    Determination  of  claims  by  surrogate;  suspension  of  statute 
of  limitations  in  certain  cases. 


h.  Surety. — When  objections  to  the 
accounts  of  an  administrator  are  with- 
drawn before  the  discharge  of  a  prior 
surety,  the  substituted  surety  is  not  en- 
titled to  have  the  account  opened  as  to 
certain  items:  Matter  of  Grant,  122 
App.  Div.  602;   107  N.  Y.  Supp.  375. 

i.  Tort  feasor. — §  2731  authorizing 
the  determination  of  the  claim  of  an 
accounting  party  to  property  alleged  to 
belong  to  an  estate  does  not  empower 
the  surrogate  to  charge  the  unsuccess- 
ful  claimant   as   a   tort   feasor  in    con- 


version where  there  was  an  honest  dis- 
pute as  to  the  conflicting  claims:  Matter 
of  Niles,  142  App.  Div.  198;  126  N.  Y. 
Supp.  1066. 

j.  Transfer  of  property. — ^The  power 
of  the  surrogate's  court  to  distribute 
the  estate  of  a  decedent  and  to  deter- 
mine contested  claims  does  not  compre- 
hend the  power  to  hear  and  determine 
questions  of  the  validity  of  the  transfers 
of  property,  when  attacked  upon  the 
ground  of  fraud  in  their  procurement: 
Matter  of  Schnabel,  202   N.  Y.   134. 


§  2732.    Order  of  distribution. 

Now  §  98,  Decedent  Estate  Law,  chap.  18  of  1909,  and  not  changed  except  In 
Bubd.  12  at  end  add:  "This  subdivision  shall  not  apply  to  the  estate  of  a  decedent 
who  shall  have  died  prior  to  May  eighteenth,  nineteen  hundred  and  five;"  and  in 
subd.  16  strike  out  "chapter"  and  insert  "article  or  in  chapter  eighteenth  of  tbe 
code  of  civil  procedure." 

The  matter  added  in  subd.  12  is  chap.  539  of  1905,  S  2. 


k.  Administration. — ^Where  a  woman 
lived  with  a  man  for  thirty-six  years, 
he  is  entitled  to  letters  of  administra- 
tion on  her  estate,  even  though  she  had 
previously  been  married  to  another  per- 
son who  had  died:  Geiger  v.  Ryan,  123 
App.  Div.  722;  106  N.  Y.  Supp.  13. 

1.  Cousins. — Second  cousins  are  not 
next  of  kin  of  a  decedent  and  are  not  en- 
titled to  share  in  his  estate:  Matter  of 
Blake,  60  Misc.  627;  113  N.  Y.  Supp.  944. 


m.  Where  a  decedent  has  left  no 
nearer  kin  than  cousins  and  descendants 
of  deceased  cousins,  the  cousins  take  to 
the  exclusion  of  the  descendants  of  de- 
ceased cousins:  Matter  of  Barry,  62  Misc. 
456;  116  N.  Y.  Supp.  798. 

n.  Where  a  decedent  left  no  nearer 
kin  than  cousins  and  descendants  of 
deceased  cousins,  the  cousins  take  the 
entire  estate:  Matter  of  Schlosser,  63 
Misc.  166;  116  N.  Y.  Supp.  796. 
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a.  Under  subdivision  12  cousins  can- 
not slfare  in  the  estate  of  a  deceased  per- 
son by  representation;  nor  as  next  of  kin, 
where  the  decedent  •  leaves  uncles  and 
aunts  who  are  one  degree  nearer:  Matter 
of  Nichols,  60  Misc.  299;  113  N.  Y.  Supp. 
277. 

b.  Estoppel. — ^A  Judgment  establish- 
ing the  yalidity  of  testamentary  provi- 
sions in  an  action  attacking  their  valid- 
ity, brought  by  one  wbo  based  his  claim 
upon  the  statute  of  diiitribution  and  had 
no  vested  interest  in  the  estate  for  the 
reason  that,  if  the  provisions  in  ques- 
tioik  were  invalid,  the  estate  would  have 
vested  immediately  in  the  son  and 
widow  of  the  testator  who  were  not  par- 
ties to  the  action,  does  not  estop  the 
representatives  of  the  son  and  widow 
from  claiming  the  estate  in  a  subse- 
quent proceeding  for  the  Judicial  settle- 
ment of  the  executor's  accounts:  Mat- 
ter of  Morgan,  56  Misc.  235;  107  N. 
Y.  Supp.  393. 

c.  Realty. — ^A  will  disposing  of  realty 
only  is  entitled  to  probate  as  a  will  of 
personalty  if  the  testator  appointed  an 
executor;  a  testator  leaving  such  will 
does  not  die  Intestate  as  to  personalty, 
but  the  executor  holds  the  same  in  trust 
for  those  entitled  thereto  under  the 
statute  of  distributions:  Matter  of  Mac- 


cafil,  127  App.  Div.  21;  111  N.  Y.  Supp. 
315. 

d.  Residence. — The  estate  of  a  mar- 
ried woman  is  to  be  distributed  under 
the  laws  of  Pennsylvania  when  she  died 
four  months  after  removing  to  this  state 
to  obtain  a  separation  from  her  hus- 
band who  resided  in  Pennsylvania  and 
from  whom  she  had  no  grounds  for  a 
separation:  Matter  of  Bushbey,  59  Misc. 
317;  112  N.  Y.  Supp.  262. 

e.  Transfer  tax. — ^Land  owned  by  a 
decedent  in  a  foreign  country  under  a 
perpetual  lease  reserving  rent  is  real 
property  and  not  subject  to  a  transfer 
tax;  the  interest  of  a  deceased  partner 
In  the  good  will  of  a  business  is  an 
asset  of  his  estate  and  may  be  valued 
at  the  sum  which  the  surviving  partner 
agreed  to  pay  the  decedent  in  case  of 
his  death  or  retirement:  Matter  of  Vi- 
vantl,  138  App.  Div.  281;  122  N.  Y. 
Supp.   954. 

f.  Uncle. — ^WherG  the  estate  of  an 
intestate  did  not  come  to  him  on  the  part 
of  either  father  or  mother  and  he  left, 
only,  one  maternal  aunt  and  desoendants 
of  uncles  and  aunts  on  both  sides,  the 
descendants  of  the  deceased  uncles  and 
aunts  are  entitled  to  shixe  in  the  distri- 
bution of  his  estate  according  to  their 
respective  stocks:  Matter  of  Peek,  57 
Misc.  535;  109  N.  Y.  Supp.  1088. 


§  2733.    Advancements. 

First  part  through  "  to  descend  to  hih  heirs,"  now  §  99,  Decedent  Estate  Law, 
chap.  18  of  1909. 

Remainder,  S  2733,  Code  Civ.  Pro.,  viz.: 

§  2733.  ADJUSTMENT  OF  ADVANCEMENTS.— Where  there  is  a  surplus  of 
personal  property  to  be  distributed,  and  the  advancement,  as  provided  in  section 
ninety-nine  of  the  decedent  estate  law,  consisted  of  personal  property,  or  wfiiere  a 
deficiency  in  the  adjustment  of  an  advancement  of  real  property  is  chargeable  on 
personal  property,  the  decree  for  distribution,  in  the  surrogate's  court,  must  adjust 
all  the  advancements  which  have  not  been  previously  adjusted  by  the  Judgment  of  a 
court  of  competent  Jurisdiction.  For  that  purpose,  if  any  person  to  be  affected  by  the 
decree,  is  not  a  party  to  the  proceeding,  the  surrogate  must  cause  him  to  be  brought 
In  by  a  supplemental  citation. 

Amended  by  chap.  65  of  1909. 


§  2734.    Estates  of  married  women. 


Now  f  100,  Decedent  Estate  Law,  chap. 

g.  Separation  afpreement. — ^A  hus- 
band, who  had  made  a  separation  agree- 
ment with  his  wife  releasing  her  from 
any  and  all  claims  whatsoever,  and  she  in 
turn  releasing  him  from  liability  for  sup- 
port and  all  other  claims,  is  entitled  to 
the  same  rights  in  his  wife's  estate  as  if 


18  of  1909,  and  not  changed. 

they  had  been  living  together  and  no  such 
agreement  had  been  made;  such  rights  are 
not  affected  by  the  commission  of  acts 
which  would  have  given  the  wife  grounds 
for  divorce:  Jardine  v.  O'Hare,  66  Misc. 
33;  122  N.  Y.  Supp.  463. 


§§  2742,  2745] 
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§  2742.    Effect  of  judicial  settlement  of  account. 


a.  Further  aocoiintiiig. — ^Where  the 
final  accounting  of  the  executor  of  a  de- 
ceased executrix  fails  to  include  moneys 
which  should  have  been  received  by  her 
estate  as  commissions  allowed  on  the  set- 
tlement of  the  estate  of  which  she  was 
executrix,  the  beneficiary  under  her  will 
may  compel  her  executor  to  make  a 
further  accounting  for  the  commissions: 
Matter  of  Heaney,  125  App.  Div.  619;  UO 
N.  Y.  Supp.  80. 

b.  The  effect  of  a  judicial  decree 
settling  the  accounts  of  an  executor  or 


administrator  is  defined  by  §  2742, 
and  under  this  provision  it  is  only 
as  to  matters  or  items  stated  in  the  ac- 
count that  a  decree  is  a  conclusive  ad- 
judication against  the  parties:  Joseph  v. 
Herzig,  198  N.  Y.  466. 

c.  Items  embraced  in  and  disposed 
of  in  the  final  accounting  of  an  admin- 
istratrix have  no  place  in  a  supple- 
mental accounting:  Matter  of  Gunther, 
140  App.  Div.  861;  125  N.  Y.  Supp. 
702. 


I 


§  2743.    Decree  for  payment  and  distribution. 


d.  Claim  against  estate. — ^A  person 
having  a  claim  against  the  estate  of  a 
decedent*  which  has  been  rejected,  may 
take  any  one  of  three  proceedings  to  es- 
tablish the  claim,  either  to  refer  the  claim 
to  a  referee  by  order  filed  with  the  clerk 
of  the  county  in  which  either  of  the  par- 
ties reside,  under  |  2718,  or  commence  an 
action  under  fi  1822,  or  file  a  consent  with 
the  surrogate  that  the  claim  be  heard 
upon  the  judicial  settlement  of  the  ac- 
count of  the  executor;  the  holder  of  a 
promissory  note  made  by  a  decedent  is  a 
"creditor"  and  the  note  is  a  "debt" 
which  may  be  heard  and  determined  by 
the  surrogate;  when  a  consent  that  a 
claim  be  determined  by  the  surrogate  has 
been  filed  by  a  claimant  an  action  at  law 
cannot  be  maintained  for  the  recovery  of 
the  claim:  Clark  v.  Scovill,  191  N.  Y.  8; 
aff'g  116  App.  Div.  923. 

e.  Decree. — ^A  decree,  settling  the 
accounts  of  an  executrix  and  ordering  her 
to  pay  the  plaintiff's  claim,  is  not  a  pay- 
ment, and  though  it  gave  the  plaintiff  a 
remedy  against  the  executrix  personally, 
it  did  not  impair  his  remedy  against  the 
funds  of  the  estate  chargeable  with  the 


payment:   Farrelly   v.   Skelly,    130   App. 
Div.  803;  115  N.  Y.  Supp.  522. 

f .  Distribtitloni. — ^An  estate  is  "  ready 
to  be  distributed,"  within  the  meaning  of 
§  2743,  when  Its  resources  have  been 
gathered  and  marshalled  so  that  their  ex- 
tent and  nature  are  known,  and  the  ex- 
penses and  obligations  of  the  estate  have 
been  ascertained;  the  expression  ''ready 
to  be  distributed"  does  not  mean  that  a 
direction  for  the  final  disposition  of  the 
estate  can  only  be  made  when  it  has  been 
wholly  reduced  to  money:  Matter  of 
Snedeker,  61  Misc.  216;  114  N.  Y.  Supp. 
936. 

g.  Equity. — Where     the     maker     of 
promissory  notes  is  dead  and  the  instru- 
ments   will    not    mature    within    three 
years  after  the  appointment  of  his  ad- 
ministrator,   who    rejected    them,    the 
holder   may   maintain   a  suit  in   equity 
against  the  administrator  to  have  the 
notes  declared  to  be  valid  instruments 
and  for  the  purpose  of  having  a  portion 
of  the  estate  set  aside  to  meet  the  notes 
as  they  mature,  if  the  administrator  has 
made    no    offer    to    refer    the    claim: 
Bankers  Surety  Co.  v.  Meyer,  146  App. 
Div.  867. 


§  2744.    Id.;  wiien  speoific  property  may  be  delivered. 


h.  Decree.— When  a  trustee's  accounts 
admittedly  contain  a  sum  belonging  to 
the  estate  of  the  deceased  cestui  que  trust, 
the  decree  must  make  provision  for  its 
payment  to  her  representative  and  it  can- 
not be  included  in  the  property  payable 
to  the  remaindermen:  Matter  of  Hunt, 
121  App.  Div.  96;  106  N.  Y.  Supp.  696. 

i.  Sale. — Bven  though  executors  are 
authorized  to  sell  real  and  personal  estate 
of  their  testator,  yet,  after  they  have  paid 


all  legacies  and  the  expense  of  carryiiig 
out  the  directions  of  Uie  will,  and  the  re- 
siduary legatees  have  elected  to  take  the 
securities  undisposed  of  in  specie  and  filed 
due  notice  of  such  election  in  the  surro* 
gate's  office  the  executors  may  not  sell 
such  securities .  and  distribute  the  pro- 
ceeds to  the  residuary  legatees  in  money: 
Martin  v.  Andrews,  69  Misc.  298;  111  N. 
Y.  Supp.  40. 


§  2745.    Id.;  when  nvoney  may  be  retained. 

j.  Equity. — Where     the     maker     of  ministrator,    who    rejected    them,   the 

promissory  notes  is   dead    and   the   in-  holder  may   maintain  a  suit  in  equity 

struments  will  not  mature  within  three  against  the  administrator  to  haye  the 

years  after  the  appointment  of  his  ad-  notes  declared  to  be  valid  in8trument» 
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and  for  the  purpose  of  having  a  portion 
of  the  estate  set  aside  to  meet  the  notes 
as  they  mature,  if  the  administrator  has 

§  2746.    id.;  share  of  infant. 


made  no  offer  to  refer  the  claim: 
Bankers  Surety  €o.  v.  Meyer,  146  App. 
Div.  867. 


Wlien  a  legacy  or  distri^bu'tiive  -stare  is  paya«ble  to  an  infant,  the  decree 
may,  in  the  discretion  of  the  sairrogate's  court,  direct  it^  or  so  much  of  it 
as  may  be  necessary,  to  be  paid  to  hie  geneiral  guardian,  to  be  applied  to  his 
support  and  education ;  or  when  it  does  not  exceed  fifty  dollians,  the  dec?ree 
may  order  it  to  be  paid  to  his  fafcheir  or  to  his  mother  or  tx>  some  competent 
person  with  whom  the  infant  res.ides  or  who  h.as  some  interesFt  ini  his  welfare, 
for  the  use  and  benefit  of  such  infant.  Said  court  may,  in  its  discretion,  by 
its  decree,  direct  any  legiacy  or  disftributive  sJiaire,  or  part  of  a  legacy  or  dis- 
tributive shaje,  not  paid  or  applied  as  aforesaid',  wirioh  is  payable  to  an 
infant,  to  be  paid  to  the  general  guardian  of  sudh  inf an^  upon  hi^  executing 
and  depositing  with  tlie  isurrogate  in  his  office,  a  bond  running  to  suCh 
infant,  with  two  or  more  sufficient  sureties  duly  acknowledged  and  a/pproved 
by  the  surrogate,  in  double  tihe  amount  of  such  I'egacy  or  distributive  share, 
conditioned  that  such  general  guardian  shall  faithfully  apply  such  legacy  or 
distributive  share,  and  render  a  true  and  just  account  of  the  application 
thereof,  in  all  respects,  to  any  court  having  cognizance  thereof,  when  there- 
unto required,  the  sureties  in  which  bond  s^ball  justify  as  required  in  this 
act,  unless  the  surrogate  -sfa'al'l  determine  that  the  general  bond  given  by  the 
guardian  is  ample  and  of  sufficient  amount  to  cover  such  legacy  or  distribu- 
tive share.  The  said  court  may,  in  its  discretion,  from  time  to  time, 
authorize  or  direct  such  general  guardian  to  expend  such  part  of  such 
legacy  or  distributive  share,  in  the  support,  maintenance  and  education  of 
such  infant  as  it  deems  neceasairy.  On  such  infant's  coming  twenty-one 
years  of  age,  he  shall  be  entitled  to  receive,  and)  his  general  guardian  shaJI 
payor  deliver  to  him,  under  the  direction  of  tihc  surrogate's  court,  the  eeouTi- 
tiee  so  taken,  and  the  interest  or  otttier  moneys  that  may  have  been  paid 
to  or  received  by  such  general  guardian,  after  deducting  tlherefrom  saich 
amounts  as  have  been  paid  or  expendied  in  pursuance  of  the  orders  and 
decrees  of  said  court,  so  made  as  aforesaid,  and  the  legal  comnriseions  of 
such  guardian ;  and  the  said  general  guardian  shall  be  lialble  to  account  in 
and  undier  the  direction  of  the  suiTogate's  court,  to  his  ward,  for  the  same ; 
in  case  of  the  death  of  said  infant,  before  coming  of  age,  the  said  securities 
and  moneys,  after  making  the  deductions  aforesaid,  shall  go  to  his  executoi^ 
or  administrators,  to  be  applied  and  distributed  according  to  law,  and  the 
general  guairdian  shall  in  like  manner  be  liable  to  account  to  such  admin* 
istrator  or  executor.  If  there  be  no  general  guardian,  or  if  the  surrogate's 
court  do  not  order  or  decree  the  payment  or  disposition  of  tlie  legacy  or  dis- 
tributive share  in  some  of  the  ways  above  described,  then  the  legacy  or 
distributive  share,  or  part  of  the  same  not  disposed  of  as  aforesaid,  whether 
the  same  consists  of  money  or  securities,  shall,  by  the  order  or  decree  of  the 
surrogate's  court  be  paid  and  delivered  to  and  deposited  in  said  court,  by 
■oayinp:  and  delivering  the  same  to  and  depositing  it  with  the  county  treasairer 
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of  the  ooimty,  to  be  held,  managed,  invested,  oolleoted,  reinvested  and  dis- 
posed of  by  him,  as  ppesori'bed  and  required  by  section  two  thousand  five 
hundred  and  thirty-seven  of  tliis  act.  The  regulations  ooatained  in  the 
general  rules  of  practice,  as  specified  in  su'bdivision  eight  of  section  four 
of  the  state  finance  law,  and  the  provisions  of  title  three  of  chapter  ei^t  of 
this  act  apply  to  money,  legacies  and  distributive  shares  paid  to  and  seouri- 
tiee  deposited  with  the  county  treasurer,  as  prescribed^  in  this  section; 
except  that  the  surrogate's  court  exercises  with  respect  thereto,  or  with 
respect  to  a  security  in  which  any  of  the  money  has  been  invested,  or  upon 
which  it  has  been  loaned,  the  power  and  authority  conferred  upon  the 
supreme  court  by  section  seven  hundred  and  forty-seven  of  this  act. 

Amended  by  chap.  328  of  1911. 

Note. — ^The  amendment  by  chap.  328  of  1911  allows  an  infant's  distributive 
share,  where  it  does  not  exceed  fifty  dollars,  to  be  paid  to  the  infant's  father, 
mother  or  person  with  whom  he  resides,  without  the  necessity  of  having  a 
guardian  appointed  in  order  to  obtain  the  money. 


a.  Tnut  fond. — ^The  income  from  a 
trust  fund  is  neither  a  legacy  nor  a  dis- 
tributive share  within  $  2746  and  pay- 
ment of  such  income  to  the  general 
guardian  of  an  infant  by  testamentary 


trustees  during  the  pendency  of  proceed- 
ings for  a  judicial  settlement  of  their  ac- 
counts is  proper  without  requiring  a 
bond:  Matter  of  Williams,  66  Misc. 
417;   123  N.  Y.  Supp.  383. 


§  2747.    Legacy,  etc.,  to  unknown  person  to  be  paid  into  state 
treasury. 


b.  Attorney-general.  —  Where,  after 
the  granting  of  letters  of  administra- 
tion, a  motion  is  made  for  the  appoint- 
ment of  a  referee  to  take  proof  of  the 
rights  and  interests  of  persons  claiming 


the  estate,  it  is  not  necessary  to  give 
the  attorney-general  notice  of  the 
motion  or  of  the  order  entered  thereon: 
Matter  of  Dayenport,  142  App.  Div.  41; 
126  N.  Y.  Supp.  693. 


§  2749.    What  property  subject  to  this  title. 


c.  Proceedings. — ^When  resort  to  the 
real  property  of  a  decedent  for  the  pay- 
ment of  his  debts  is  sought  by  his  cred- 
itors, it  can  only  be  had  by  virtue  of  the 
statute  and  the  prescribed  statutory 
proceedings  must  be  strictly  pursued; 
it  is  not  intended  that  such  statute  shall 


take  the  place  of  adequate  testamentary 
provision:  Personeni  v.  Ooodale,  199 
N.   Y.   323. 

d.  Stock. — Shares  of  stock  left  in 
trust  are  liable  for  the  pasrment  of  debts: 
Matter  of  Bergen,  56  Misc.  92;  106  N.  Y. 
Supp.  1038. 


§  2750.  Petition  for  disposition  of  decedent's  real  property  for  pay- 
ment of  his  debts,  etc. 

At  any  time  within  three  years  after  letters  were  first  duly  granted 
within  the  state,  upon  the  estate  of  a  decedent,  an  executor  or  adminis- 
trator, whether  sole  or  joined  in  the  letters  with  another  other  than  a  tem- 
porary administrator,  or  a  person  holding  a  judgment  lien  upon  deoedenf  s 
real  property  at  the  time  of  his  death,  or  any  other  creditor  of  the  decedent, 
other  than  a  creditor  by  a  mortgage,  which  is  a  lien  upon  the  decedent's 
peal  property,  or  any  person  having  a  claim  for  the  funeral  expenses  of  the 
decedent,  may  present  to  the  surrogate's  court,  from  which  letters  were 


third  person  has  a  claim  against  the 
deceased  is  insufficient*  the  petitioner 
must  be  the  creditor:  Matter  of  Pirie» 
133  App.  Div.  431;  117  N.  Y.  Supp. 
753. 


heir  or  devisee  must  be  made  parties 
thereto:  Matter  of  Townsend,  203  N. 
Y.  522. 
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issued,  a  written  petition,  duly  verified,  praying  for  a  decree  directing  the 
disposition  of  the  decedent's  real  property,  or  interest  in  real  property, 
specified  in  the  last  section,  or  so  much  thereof  as  is  necessary  for  the  pay* 
ment  of  his  debts  or  funeral  expenses,  or,  if  so  decreed  as  hereinafter  pro- 
vided, for  the  payment  of  any  judgment  liens  existing  upon  such  land,  or 
some  portion  thereof,  at  decedent's  death,  by  the  mortgage,  lease  or  sale  at 
public  or  private  sale  thereof;  and  that  the  parties  named  in  the  petition 
and  all  other  necessary  parties,  as  prescribed  in  the  subsequent  sections  of 
this  title,  may  be  cited  to  show  cause  why  such  a  decree  should  not  be  made. 
Amended  by  chap.  183  of  1909. 

a.  Contents. — A  petition  must  con- 
tain allegations  showing  the  existence 
of  a  debt,  which  is  essential  to  Juris- 
diction, and  the  facts  sufficient  to  es^ 
tablish    the    same;    allegations    that    a 

§  2752.    Contents  of  petition. 

b.  Parties. — In  proceedings  to  sell 
decedent's  real  property  for  the  pay- 
ment of  debts.  Judgment  creditors  of  an 

§  2754.    Citation  thereupon. 

Where  the  suirrogate  i?  satisfied  that  all  the  facts,  specified  in  the  last 
tioQa  but  one,  have  been  asoertainedi,  as  fax  as  they  can  be  upon  diligeant 
inquiry,  and  it  appears  to  him  that  the  debts,  judgments,  liens  and  funeral 
expenses,  or  either,  cannot  be  paid,  without  resorting  to  the  real  property, 
or  intei«st  in  real  property,  he  must  issue  a  citation  according  to  the  pacuyer 
of  the  petition.  If,  upon  inquiry,  it  appears  to  the  surrogate,  that  any 
heir  or  devisee,  or  person  claiming  an  interest  in  the  property  under  an  hedr 
or  devisee,  is  not  named  in  the  petition,  the  citation  must  also  be  directed 
to  him.  Where  the  surrogate  is  unable  to  ascertain  to  his  satisfaction 
whether  the  decedent  left,  surviving  him,  any  person,  who  would  be  entitled 
to  succeed  to  the  real  property  or  Interest  in  real  property,  as  heir,  or  who 
would  ibe  entitled  to  the  real  property  or  interest  in  real  property  affected 
by  a  will,  if  the  person  had  died  intestate,  or  person  claiming  an  interest 
in  the  property  under  an  heir  or  such  devisee,  or  if  it  shall  appear  to  the 
surrogate  that  the  decedent  left  no  known  heirs-at-law  or  next  of  kin,  the 
citation  must  also  be  directed  to  the  attorney-general.  Unless  the  executor 
or  administrator  has  caused  to  be  published,  as  prescribed  by  law,  a  notice 
requiring  creditors  to  present  their  claims,  and  the  time  for  the  presentation 
thereof,  pursuant  to  the  notice,  has  elapsed,  tbe  citation  must  be  directed 
generally  to  all  other  creditors  of  the  decedent,  as  well  as  the  creditors 
named. 

Amended  by  chap.  437  of  1911. 

Note. — ^The  amendment  by  chap.  437  ofl911  requires  that  the  attorney-general 
be  cited  in  proceedings  to  sell  decedent's  real  estate,  where  decedent  left  no 
heirs  or  next  of  kin,  or  where  no  heirs  or  next  of  kin  can  be  ascertained. 
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a.  Parties. — In  proceedings  to  sell 
decedent's  real  property  for  the  pay- 
ment of  debts,  judgment  creditors  of  an 


heir  or  devisee  must  be  made  parties 
thereto:  Matter  of  Townsend,  203 
N.  Y.  522. 


§  2755.    Hearing. 

Upon  the  return  of  the  citation  the  surrogate  must  proceed  to  hear  the 
all^ations  and  proofs  of  the  parties.  A  creditor  of  the  decedent,  includ- 
ing one  whose  claim  is  not  yet  due,  or  a  person  having  a  claim  for  unpaid 
funeral  expenses,  although  not  named  in  the  citation,  may  appear  and  thus 
make  himself  a  party  to  the  special  proceeding.  An  heir  or  devisee,  or  a 
person  claiming  under  an  heir  or  devisee,  of  the  property  in  question, 
although  not  named  in  the  citation,  may  contest  the  necessity  of  applying 
the  property  to  the  payment  of  debts,  judgment  liens  or  funeral  expenses, 
or  the  validity  of  a  debt,  due  or  unpaid,  represented  as  existing  against  the 
decedent,  or  the  reasonableness  of  the  funeral  expenses ;  may  interpose  any 
defense  to  the  whole  or  any  part  thereof ;  and,  for  that  purpose,  may  make 
himself  a  party  to  the  special  proceeding,  but  a  judgment  heretofore  or 
hereafter  recovered  against  the  executor  or  administrator  upon  a  claim 
against  decedent  shall  be  prima  facie  evidence  and  proof  of  the  claim 
against  the  real  property  of  decedent,  and  the  burden  of  disproving 
such  judgment,  or  of  proving  that  the  claim  upon  which  it  was  rendered 
is  invalid,  or  that  the  judgment  was  obtained  by  collusion  shall  be  upon 
the  party  disputing  or  objecting  to  the  same,  if  such  party  shall  have  filed 
written  objections  thereto.  The  admission  or  allowance  by  the  executor  or 
administrator  of  a  claim  or  debt  of  any  creditor  against  the  decedent  shall, 
for  the  purpose  of  such  proceeding,  be  deemed  an  establishment  thereof, 
unless  objection  be  made  thereto  by  a  party  to  the  special  proceeding. 
Where  such  a  defense  arises  under  the  statute  of  limitation,  an  act  or 
admission  by  the  executor  or  administrator  does  not  prevent  the  running 
of  the  statute,  or  revive  the  debt,  so  as  to  affect,  in  any  manner,  the  real 
property,  or  interest  in  real  property  in  question,  or  to  permit  the  creditor 
tq  participate  in  the  fund  arising  therefrom. 

Amended  by  chap.  581  of  1910. 


b.  Real  estate. — In  a  proceeding  to 
sell  decedent's  real  estate  for  the  pay- 
ment of  debts,  a  Judgment  recovered 
against  an  executor,  as  such,  upon  a  claim 
against  the  decedent,  is  not  res  adjudicata 


as  against  one  who  had  purchased  the 
real  estate  within  three  years  after  the 
death  of  the  decedent:  Matter  of  Catlln, 
57  Misc.  269;  109  N.  Y.  Supp.  642. 


§  2757.    Decree  to  mortgage,  lease  or  sell. 

Tf  it  sliall  appear  to  the  «ati.«'faotion  of  the  surrogate  that  the  ])er9onal 
estato  of  the  dec^xlcnt  is  insufficient  for  the  pavmcnt  of  hi?  debts  and  funeral 
expenses,  the  surrogate  ?ha.ll  make  a  decree  empowering  the  executor  or 
administrator  to  mortgage,  leaae  or  sell  the  whole  or  s-udi  part,  of  the  real 
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property  or  interest  of  the  diecedent  in  real  property  as  the  surrogate  sh-all 
deem  necessary  for  the  payment  thereof.  The  surpogiate  miiy  limit  the 
amount  to  be  sold  and  afterward  extend  the  power  to  other  parcels  and 
direct  the  order  of  the  sale  of  parcels  and  may  direct  whether  the  same  be 
mortgaged,  leased,  or  9old,  for  the  purpose  of  preserving  all  the  rights  and 
equities  of  the  parties  and  preventing  any  unneoeseiary  disposition  of  such 
real  property;  and  may  limit  the  amount  to  be  raised  thereby.  The  deci-ee 
must  describe  the  property  to  be  sold  with  common  certain'ty.  If  it  appears 
that  one  or  more  distinct  parcels  of  which  the  decedent  died  seized  has  been 
de^-ised  by  him  or  sold  by  his  heirs  the  decree  miist  provide  that  the  several 
distinct  parcels  be  sold  in  the  following  order: 

1.  Property  which  descended  to  the  decedent's  heirs  and  which  has  not 
been  sold  by  them. 

2.  Property  so  descended  which  has  been  sold  bv  them. 

3.  Property  which  htas  been  devis^  which  has  not  been  sold  by  the 
devisee. 

4.  Property  so  devised  which  has  been  sold  by  the  devisee. 

If  it  shall  appear  to  the  satisfaction  of  the  surrogate  that  the  decedent 
left  no  known  heirs-at-law,  or  if  the  sairrogate  is  umahle  to  determine 
whether  there  are  heirs-at-law  entitled  to  inherit,  the  sale  must  be  directed  to 
be  held  at  public  auction,  and  daie  notice  of  the  sale  shall  ibe  directed  and 
given  to  the  attorney-general. 

Amended  by  chap.  435  of  1911. 

Note. — ^The  amendment  by  chap.  435  of  1911  requires  that  notice  of  sale  be 
given  to  the  attorney-general  where  there  are  no  known  helrs-at-law,  or  where 
they  cannot  be  ascertained. 


§  2774.    Who  not  to  purchase. 

a.  Conflrmatioii. — There  is  no  war- 
rant for  confirmation  of  a  sale  of  de- 
cedent's lands  for  the  payment  of  his 
debts,  notwithstanding  the  word  "con- 


firmation "  was  inadvertently  left  in 
§  2774,  when  former  §  2776  was  re- 
pealed: Matter  of  Stewart,  71  Misc. 
640;  130  N.  Y.  Supp.  1058. 


§  2783.    Id.;  effect  of  conveyance  of. 


b.  Trust. — ^Where  the  administratrix 
of  one,  who  held  a  contract  for  the  pur- 
chase of  land  pays  the  balance  due  on 
the  purchase  price  and  takes  a  con- 
veyance  of  the  land,   she   holds   it   in 


trust  for  the  heirs  of  the  decedent  by 
virtue  of  §  2783,  even  though  she  took 
title  in  her  own  name:  Matter  of  Mc- 
Monagle,  139  App.  Div.  398;  124  N.  Y. 
Supp.    258. 


§  2798.    Surplus  money  on  foreclosure  and  other  sales;  when  paid 
to  surrogate. 


c.  Debts. — ^Where  real  property  which 
belonged  to  a  deceased  person  at  the  time 
of  his  death  was  sold  under  a  judgment 
of  foreclosure  more  than  three  years  after 
letters  testamentary  were  issued  upon  his 
estate,  the  property  was  not  liable  to  be 
disposed  of  for  the  payment  of  the  de- 


cedent's debts:  Reynolds  v.  Britton,  56 
Misc.  67;  106  N.  Y.  Supp.  937. 

d.  Surplus. — ^The  surrogate's  court 
has  power  to  entertain  a  creditor's  peti- 
tion for  the  distribution  of  surplus  money, 
arising  on  the  foreclosure  of  a  mortgage, 
filed  after  the  expiration  of  three  years 
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from  the  time  of  the  granting:  of  letters 
of  admlnlBtration,  although  the  statnte 
requires  that  the  petition  for  the  disposi- 
tion of  the  real  property  of  a  decedent 
for  the  payment  of  debts  and  funeral  ex- 
penses must  be  made  within  that  period: 
Matter  of  Bernstein,  68  Misc.  115;  110 
N.  Y.  Supp.  473. 

a.  Where  more  than  four  yean  have 
elapsed  since  letters  testamentary  were 

§  2799.    Id.;  how  distributed. 

b.  Snrplns. — ^The  surrogate's  court 
has  power  to  entertain  a  creditor's  peti- 
tion for  the  distribution  of  surplus  money, 
arising  on  the  foreclosure  of  a  mortgage, 
filed  after  the  expiration  of  three  years 
from  the  time  of  the  granting  of  letters 
of  administration,  although   the  statute 


issued  upon  the  estate  of  the  owner  of 
the  equity  of  redemption  of  mortgaged 
premises,  the  proYisions  of  $  2798  for 
the  payment  of  the  surplus  moneys 
arising  on  foreclosure  into  the  surro- 
gate's court  do  not  apply:  Lord  v. 
Anderson,  66  Misc.  593;  122  N.  Y. 
Supp.  218. 


requires  that  the  petition  for  the  disposi- 
tion ot  the  real  property  of  a  deoedent 
for  the  payment  of  debts  and  funeral  ex- 
penses must  be  made  within  tbat  period: 
Matter  of  Bernstein,  68  Misc.  115;  110  N. 
T.  Supp.  478. 


§  2801  a.  Conveyance  of  real  estate  by  executor  and  administrator 
to  holder  of  contract  of  sale  made  by  decedent. 

When  a  person  dies  seized  of  the  legal  title  to  lands  in  this  state,  and 
another  person  claims  to  hold  the  beneficial  interest  in  an  executory  con- 
tract made  by  the  decedent  for  the  sale  and  conveyance  of  such  lands  to  the 
yendee  therein  named,  or  to  his  successors  in  interest,  the  execution  and 
delivery  of  a  deed  of  such  real  estate  by  the  executor  or  administrator  of 
the  decedent's  estate,  to  the  holder  of  said  contract,  having  the  effect  of 
conveying  all  of  the  right,  title  and  interest  of  the  decedent  at  the  time  of 
his  death  in  and  to  said  lands,  may  be  authorized  and  compelled  upon  the 
application  of  such  executor  or  administrator,  upon  the  conditions  and  in 
the  manner  hereinafter  provided.  Upon  receiving  written  notice  of  any 
such  claim,  subscribed  by  the  claimant  and  requesting  that  proceedings  be 
instituted  under  the  provisions  of  this  section,  and  containing  particulars 
as  to  the  date  of  the  contract,  the  amount  of  the  purchase  price,  the  time  or 
times  when  installments  thereof  were  or  will  become  due  and  payable,  the 
sum,  if  any,  admitted  to  be  still  due  or  unpaid  thereon,  a  description  of 
the  lands  in  question  and  a  statement  of  any  other  condition  applying  to 
the  vendee,  the  executor  or  administrator  may,  in  his  discretion,  apply  to 
the  surrogate  from  whose  court  his  letters  were  issued,  for  an  order  author- 
izing and  directing  him  to  execute  a  deed  of  such  lands  to  the  person 
entitled  thereto  upon  such  terms  as  the  court  may  prescribe.  The  executor 
or  administrator  may,  in  his  discretion,  accept  from  the  claimant  a  deposit 
of  money  to  secure  the  estate  for  any  costs  and  expenses  of  the  application ; 
such  money  to  be  retained  by  the  executor  or  administrator  to  the  extent  of 
any  costs  or  expenses  thus  paid  or  incurred  only  in  the  event  that  the 
claimant  neglects  unreasonably  to  tender  performance  of  his  part  of  the 
contract,  or  to  be  ready  and  willing  to  perform  when  requested,  pursuant 
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to  the  order,  if  any,  to  be  entered  on  such  application.  The  application 
shall  be  by  petition,  duly  verified,  which  shall  set  forth  the  facts  herein- 
above provided  to  be  contained  in  said  notice,  and  such  other  facts  in 
relation  to  said  matter  as  may  have  come  to  the  knowledge  of  the  executor 
or  administrator,  tc^ether  with  the  names  of  the  decedent's  heirs,  devisees 
and  surviving  husband  or  wife,  if  any,  and  of  all  persons  claiming  under 
them  or  either  of  them,  so  far  as  known,  and  shall  pray  for  a  citation  to  all 
such  heirs,  devisees,  wife,  widow  or  persons,  requiring  them  to  show  cause 
before  said  surrogate  why  an  order  should  not  be  entered  authorizing  such 
conveyance.  Upon  the  return  of  such  citation  and  after  hearing  the  proofs 
in  support  of  the  petition,  or  in  opposition  thereto,  the  surrogate  shall 
make  such  order  as  justice  requires.  If  it  is  found  that  the  enforcement 
of  said  contract  at  law  would  be  subject  to  a  valid  defense,  in  favor  of  any 
party  to  said  proceeding,  the  petition  shall  be  dismissed.  If  it  is  found 
that  such  contract  is  valid  and  in  force  and  that  the  vendor  had  not,  in  his 
lifetime,  eflFeotually  conveyed  his  interest  in  said  lands  in  fulfillment  thereof, 
the  order  shall  direct  such  conveyance  to  be  made  by  the  executor  or  admin- 
istrator, upon  receiving  the  balance  of  the  purchase  price,  when  due,  if 
there  be  any  such  unpaid  balance,  which  amount  shall  be  specified  in  the 
order,  or  upon  the  compliance  by  the  claimant  with  any  other  condition 
imposed  on  him  by  the  contract.  Under  such  order,  if  the  purchase  money 
on  the  contract  is  not  due  and  the  claimant  elects  to  pay  the  whole  amount 
thereof,  before  maturity,  the  executor  or  administrator  shall  receive  the 
same  and  shall  thereupon  execute  and  deliver  the  deed  hereinabove  pro- 
vided for.  A  conveyance  made  in  pursuance  of  such  order  diall  be  bind- 
ing on  all  of  said  persons  in  interest  who  were  duly  cited  in  the  proceeding. 
An  order  dismissing  the  petition  shall  not  prejudice  the  right  of  the  claim- 
ant under  said  contract  to  a  civil  action  for  specific  performance  nor  to 
any  other  remedy  then  existing  at  law  or  in  equity;  but  the  delivery  and 
acceptance  of  a  deed  of  conveyance  executed  in  pursuance  of  an  order 
granted  as  prescribed  in  this  section  shall  be  deemed  a  complete  fulfillment 
of  such  contract.  An  order  directing  a  conveyance  under  the  provisions 
of  this  section  may  be  enforced,  at  the  instance  of  the  person  entitled  to 
such  conveyance,  by  contempt  proceedings  in  the  manner  provided  for  the 
enforcement  of  a  decree  under  section  twenty-five  hundred  and  fifty-five 
of  this  act,  provided  it  is  shown  that  such  person  tendered  performance  of 
his  part  of  the  contract,  or  was  ready  and  able  to  perform  when  requested, 
within  a  reasonable  time  after  the  order  was  entered.  Upon  such  a  pro' 
ceeding  costs  and  disbursements  may  be  allowed  and  included  in  the  order, 
payable  from  the  estate,  in  the  sums  specified  in  section  twenty-five  hundred 

and  sixty-one  of  this  act. 
Added  by  chap.  502  of  1908. 
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§  2802.    Intermediate  accounting;  judicial  settlement  of  accounts; 
when  voluntary.    Compensation  of  trustees. 


See  f  2730»  Commissions  of  executor  or  administrator. 
See  S  3320,  Commissions  of  trustees  of  express  trust. 


a.  Accounting. — In  an  action* 
brought  to  settle  the  accounts  of  a  de- 
ceased testamentary  trustee,  and  for  the 
appointment  of  a  new  trustee,  a  Judgment 
entered  which  does  not  confirm  the  re- 
port of  a  referee,  or  adjudicate  in  any 
manner  as  to  the  accounts  of  the  deceased 
trustee,  will  be  set  aside  on  motion: 
Coster  y.  Coster,  125  App.  Div.  616;  109 
N.  Y.  Supp.  798. 

b.  Attorney. — ^A  trustee,  who  Is  also 
a  lawyer,  should  not  be  surcharged  with 
money  received  by  him  from  mortgagors 
for  drawing  extensions  of  mortgages, 
which  constitute  part  of  the  trust  es- 
tate; nor  should  his  accounts  be  sur- 
charged with  fees  received  by  the  law 
firm  of  which  he  is  a  member  for 
searching  title  to  property  on  which 
money  of  the  trust  estate  was  loaned: 
Toung  V.  Barker,  141  App.  Div.  801; 
127  N.  Y.  Supp.  211. 

c.  Commissions. — ^Where  a  trustee 
nas  not  annually  rendered  and  settled  his 
account  of  income  with  the  beneficiary  he 
is  not  entitled  to  full  commissions  based 
upon  annual  accountings:  Matter  of  Nor- 
ton, 58  Misc.  133;  110  N.  Y.  Supp.  474. 

d.  Commissions  of  a  trustee  should 
be  allowed  only  on  the  personal  property 
included  in  the  fund;  no  commissions 
should  be  allowed  on  the  real  property; 
he  should  sIbo  be  allowed  all  proper  costs 
and  disbursements:  Matter  of  Hunt,  121 
App.  Div.  96;  106  N.  Y.  Supp.  696. 

e.  On  removal  of  a  testamentary 
trustee  for  incompetence  and  improvi- 
dent mangement  of  the  estate,  where 
the  trust  remained  to  be  executed  by 
the  new  trustee,  commissions  should 
not  be  allowed  the  one  removed; 
Matter  of  Williamsburgh  Trust  Co.,  60 
Misc.  296;  113  N.  Y.  Supp.  276. 

f.  Salary. — An  executor  or  trustee  is 
only  entitled  to  a  salary  in  addition  to 
his  commissions  when  the  services  are 
not  those  imposed  by  the  trust,  or  ren- 
dered by  a  special  agreement,  and  where 
tiie  will  expressly  provides  for  compen- 
sation to  the  trustee  for  conducting  a 
business  he  is  not  entitled  to  a  salary  in 
addition  to  commissions  and  the  testa- 
mentary provision:     Matter  of  Froelich, 


122  App.  Div.  440;  107  N.  Y.  Supp.  173; 
aff'd  192  N.  Y.  566. 

g.  Testamentary  trustee. — A  substi- 
tuted testamentary  trustee  appointed 
by  the  supreme  court  may  make  an  In- 
termediate and  annual  accounting  in  the 
surrogate's  court,  but  that  court  cannot 
compel  a  testamentary  trustee  appointed 
by  the  supreme  court  to  make  a  final 
accounting:  Matter  of  Runk  v.  Thomas, 
138  App.  Div.  789;  123  N.  Y.  Supp. 
523. 

h.  Tmstees. — ^Where  executorial  and 
trust  duties  devolved  upon  the  same 
persons  are  so  blended  as  to  render 
them  practically  incapable  of  separa* 
tion,  such  persons  are  entitled  to  only 
one  full  commission  upon  the  sums  col- 
lected and  paid  out  by  them;  where, 
however,  the  beneficiaries  have  con- 
sented in  writing  to  a  decree  upon  an 
informal  accounting,  granting  full 
commissions  in  both  capacities,  they  are 
bound  thereby;  trustees  recovering  in- 
comes and  making  annual  pajrments 
thereof,  but  not  rendering  an  account 
to  the  surrogate's  court,  are  entitled  to 
have  commissions  upon  the  income  paid 
out  by  them  computed  on  the  basis  of 
annual  rent:  Matter  of  Martin,  196  N. 
Y.  416;  modf'g  133  App.  Div.  893; 
118  N.  Y.  Supp.  268. 

i.  Where  a  substituted  trustee  of  a 
testamentary  trust  dies  before  the  trust 
is  fully  executed  he  Is  only  entitled  to 
commissions  at  one-half  the  statutory 
rate  on  .cash  received  by  him  on  taking 
over  the  trust  fund,  and  half  commis- 
sions on  moneys  received  during  his 
administration  of  the  estate  by  the 
liquidation  of  securities  constituting 
part  of  the  fund  received,  and  which  he 
was  bound  to  reinvest:  Whitehead  v. 
Draper,  132  App.  Div.  799;  117  N.  Y. 
Supp.   539. 

j.  One  appointed  by  the  surrogate  to 
execute  the  unexpired  trust  upon  the 
death  of  a  testamentary  trustee  is  en- 
titled, upon  the  first  intermediate  ac- 
counting to  one-half  commissions  upon 
the  principal  of  the  estate:  Matter  of 
Silliman,  67  Misc.  27;  124  N.  Y.  Supp. 
f22. 


§  2807.    When  surrogate  may  compel  judicial  accounting. 


k.  Testamentary  tmstee.  —  Though 
the  surrogate's  court  has  power  to  settle 
the  accounts  of  a  testamentary  trustee, 
yet,  where  the  testamentary  trustee 
permitted  the  beneficiaries  to  collect 
and  apply  the  rents  and  profits  of  the 


estate,  the  surrogate's  court  has  no 
power  to  compel  the  settlement  of  an 
account  rendered  by  them  of  their  re- 
ceipts and  the  application  thereof: 
Mlldeberger  v.  Franklin,  70  Misc.  334; 
126  N.  Y.  Supp.  803. 
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§  2810.    Judicial  settlement  on  petition  of  trustee. 


a.  Attorney's  fees. — ^In  an  action 
brought  by  a  trustee  for  a  settlement  of 
his  accounts,  one  whom  he  has  employed 
as  attorney  and  who  had  rendered  serv- 
ices for  the  benefit  of  the  estate,  but 
who  Is  not  satisfied  to  accept  the  com- 
pensation the  trustee  Is  willing  to  pay 
him,  may  be  Joined  as  a  defendant: 
Beekman  v.  Beekman,  74  Misc.  540. 

b.  A  trustee  who  Is  also  a  lawyer, 
should  not  be  surcharged  with  money 


received  by  him  from  mortgagors  for 
drawing  extensions  of  mortgages,  which 
constituted  part  of  the  trust  estate;  nor 
should  his  accounts  be  surcharged  with 
fees  received  by  the  law  firm  of  which 
he  Is  a  member  for  searching  title  to 
property  on  which  money  of  the  trust 
estate  was  loaned:  Young  v.  Barker, 
141  App.  Dlv.  801;  127  N.  Y.  Supp. 
211. 


§  281 5.    Petition  for  security  from  testamentary  trustee. 


c.  Application. — A  person  interested 
in  the  execution  of  a  trust  may  present 
to  the  court  any  fact  respecting  a  testa- 
mentary trustee  which  would  make  It 
necessary  for  him  to  give  security  In 
order  to  entitle  him  to  letters,  and  pray 


for  a  decree  requiring  said  trustee  to 
give  security;  but  said  trustee  should 
not  be  required  to  give  security  until 
the  trust  property  comes  into  his 
hands:  Matter  of  Carr,  66  Misc.  Ill; 
121  N.  Y.  Supp.  109. 


§  2817.    Removal  of  testamentary  trustee. 


d.  Reference. — ^Where  the  special 
term  will  decide  a  motion  to  remove  trus- 
tees on  affidavits  or  take  proof  through 
a  referee,  depends  upon  the  discretion  of 
the  court,  and  the  latter  procedure  should 
only  be  adopted  in  exceptional  cases 
where  the  facts  are  complicated  and  can- 
not be  ascertained  with  reasonable  cer- 
tainty without  an  examination  of  wit- 
nesses: Matter  of  Warren,  125  App.  Dlv. 
169;  109  N.  T.  Supp.  202. 


e.  Supreme  court.  —  The  supreme 
court  may  remove  a  testamentary  trus- 
tee not  only  for  the  reasons  which 
would  justify  such  action  by  the  surro- 
gate but  also  for  any  other  cause,  but 
the  complaint  must  show  that  complete 
relief  cannot  be  obtained  In  the  surro- 
gate's court:  Pyle  v.  Pyle,  137  App.  Dlv. 
568;  122  N.  Y.  Supp.  256;  aff'd  199  N. 
Y.  538. 


§  2818.    Appointment  of  successor. 


f.  Ck>nditlon8. — ^Where  one  of  three 
testamentary  trustees  has  died,  and  the 
cestui  que  trust  applies  for  the  appoint- 
ment of  a  successor,  the  application 
will  be  denied,  where  It  appears  that 
the  trust  Is  managed  with  marked  suc- 
cess by  the  remaining  trustees,  and 
further  that  the  petition  is  for  the 
benefit  of  a  son  of  dissipated  habits, 
and  the  appointment  of  a  successor  is 
not  shown  to  be  for  the  benefit  of  the 
cestui  que  trust:  Matter  of  Dletz,  132 
App.  Dlv.  641;  117  N.  Y.  Supp.  461. 

g.  Deed  by  trustees. — Under  a  power 
of  sale  given  to  the  executor  and  trus- 
tees, a  deed  of  real  estate,  executed  by 
the  two  survivors  of  the  three  original 
trustees,  was  valid:  Lewlne  v.  Gerardo, 
60  Misc.   261;   112  N.  Y.  Sur 

h.  Guardian  and  ward. — ^Where  a 
guardian  buys  in  his  ward's  property 
on  foreclosure,  with  his  own  money, 
and  It  appears  that  If  he  had  not  done 
so  the  ward  would  have  lost  the  prop- 
erty, he  should  have  Interest  on  his 
money  at  the  rate  of  four  per  cent.  A 
guardian  so  purchasing  and  appropria- 
ting the  rents  to  himself  should  be 
charged  Interest  on  the  rents  so  appro- 
priated at  the  rate  of  six  per  cent:  Mc- 
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Cormlck    v.    Shannon,    127    App.    Div. 
745;  111  N.  Y.  Supp.  875. 

i.  Substituted  trustee. — ^The  court  is 
not  bound  to  appoint  a  substitnted  trus- 
tee named  by  a  referee  appointed  to  hear 
the  Issues,  and  the  wishes  of  the  parties 
to  the  action  are  not  controlling:  CJostei 
V.  C!oster,  125  App.  Dlv.  516;  109  N.  Y. 
Supp.  798. 

j.  Successor. — ^The  provision  of  the 
statute  that,  upon  the  death  of  a  last  sur- 
viving trustee  of  an  express  trust,  the 
trust  vests  in  the  supreme  court,  is  to  be 
read  In  connection  with  the  provisions  of 
S  2818,  authorizing  the  surrogate's  court 
to  appoint  a  successor;  the  trust  vests  in 
the  supreme  court  only  so  far  as  may  be 
consistent  with  the  power  to  make  such 
appointment:  Matter  of  Brady,  58  Misc. 
108;  110  N.  Y.  Supp.  755. 

k.  A  successor,  in  place  of  one  of  two 
or  more  testamentary  trustees,  cannot  be 
appointed  unless  such  appointment  is 
necessary  In  order  to  comply  with  the 
express  terms  of  the  will,  or  the  cestui  que 
trust  can  show  that  the  appointment  is 
necessary  to  protect  her  and  the  trust 
property:   Matter   of   Leavitt,    135    App. 

Dlv.  7;   119  N.  Y.  Supp.  769. 

«i 
<  I     id 
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S  2822.   Petition  for  appointment,  by  infant  over  fourteen. 

In  either  of  the  following  caBes,  an  infant  of  the  age  of  foarteen  jears 
or  upwards,  may  present,  to  the  aurrpgate's  court  of  the  oonnfy  in  which 
be  resides ;  or,  if  he  is  not  a  resident  of  the  state,  to  the  sarrogate's  ooart 
oi  the  county  in  which  any  of  his  property,  real  or  personal,  is  sitaated;  a 
written  petition,  duly  verified,  setting  forth  the  facts  upon  which  the  juris- 
diction of  the  court  depends,  and  praying  for  a  decree  appointing  a  general 
guardian,  either  of  his  person,  or  of  his  property,  or  both,  as  the  case 
requires;  and,  if  necessary,  that  the  persons,  entitled  by  law  to  be  cited 
upon  sudi  an  implication,  may  be  cited  to  diow  cause,  why  such  a  decree 
should  not  be  made: 

1.  Where  such  a  general  guardian  has  not  been  duly  appcHnted,  either 
by  a  court  of  competent  jurisdicticm  of  the  state,  or  by  the  will  or  deed  of 
his  father  or  mother,  admitted  to  probate  or  authenticated,  and  recorded,  as 
prescribed  in  section  twenty-ei^t  hundred  and  fifty-one  of  this  act. 

2.  Where  a  general  guardian  so  appointed  has  died,  become  incompetent 
or  disqualified ;  or  refuses  to  act ;  or  has  been  rranoved ;  or  where  his  term 
of  office  has  expired.  Where  the  petitioner  is  a  non-iesident  married 
woman,  and  the  petition  relates  to  personal  property  only,  it  must  afiSnn- 
atively  show  that  the  property  is  not  subject  to  the  control  or  dispositi(»i 
of  her  husband,  by  the  law  of  the  petitioner's  residence.  Where  an  infant 
in  one  of  the  cases  mentioned  in  this  section  has  refused,  or  for  ten  days 
has  failed,  to  present  the  petition,  the  surrogate^  upon  notice  to  be  given  in 
such  manner  as  he  ^all  direct,  to  the  infant  and  the  persons  who  would 
be  entitled  by  law  to  be  cited  upon  the  application  of  the  infant,  shall  pro- 
ceed to  the  appointment  of  a  general  guardian  of  the  property  of  the  infant 
in  the  same  manner  as  if  the  infant  had  duly  presented  the  petition. 

Amended  by  chap.  231  of  1909. 


§  2823.    Contents  of  petition;  citation. 


a.  Notice. — Since  the  enactment  of 
section  61  of  the  Domestic  Relations  Law, 
which  Tests  in  the  mother  a  legal  right 
to  the  custody  of  the  person  of  her 
child  co-equal  to  that  of  the  father,  a 


guardian  of  the  child  may  not  be  ti9- 
pointed,  on  the  father's  petition,  with- 
out notice  to  the  mother:  Matter  of 
Drowne,  66  Misc.  417;  107  N.  Y.  Sapp. 
1029. 


§  2827.    Appointment  of  temporary  guardian  for  infant  under  four- 
teen. 


b.  Notioe.— ^nce  the  enactment  of 
section  61  of  the  Domestic  Relations  Law, 
which  vests  in  the  mother  a  legal  right 
to  the  custody  of  the  person  of  her 
child  co-equal  to  that  of  the  father,  a 


guardian  of  the  child  may  not  be  ap- 
pointed, on  the  father's  petition,  with- 
out notice  to  the  mother:  Matter  of 
Drowne,  66  Misc.  417;  107  N.  T.  Snpp. 
1029. 
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§  2830.    Qualification  of  guardian  of  property. 


a.  Saretj  companj. — ^Rnle  59  of  the 
general  roles  of  practice  as  to  the  secur- 
ity of  a  guardian  Is  not  satisfied  hy  the 


bond  of  a   surety  company:   Matter  of 
Flynn,  58  Misc.  628;  111  N.  Y.  Supp.  1023. 


§  2832.    Wlien  letters  may  be  revolced  for  misconduct,  etc. 


b.  Letters  revoked. — ^Where  a  step- 
father was  appointed  guardian  of  the  per- 
sons of  his  stepchildren,  after  their 
mother's  death,  with  the  consent  of  their 
relatives,  and  later  It  appears  he  Is  a 
Protestant  and  that  the  father  of  the  In- 


fants was  a  Catholic,  and  one  of  them 
desires  to  continue  In  his  father's  church, 
the  letters  wlU  be  revoked  and  guardian- 
ship awarded  to  a  paternal  aunt  of  the 
GaUioUc  faith:  Matter  of  McGonnon,  60 
Misc.  22;  112  N.  Y.  Supp.  590. 


§  2838.   Application  for  ancillary  letters  to  foreign  guardians. 

1.  Where  an  infant^  who  resides  without  the  state  and  within  the 
United  States,  is  entitled  to  property  within  the  state,  or  to  maintain  an 
action  in  any  court  thereof,  a  general  guardian  of  his  property,  who  has 
been  appointed  by  a  court  of  competent  jurisdiction,  within  the  state  or 
territory  where  the  ward  resides,  and  has  liere  given  security,  in  at  least 
twice  the  value  of  the  personal  property,  and  of  the  rents  and  profits  of 
the  real  property,  of  the  ward,  may  present,  to  the  surrogate's  court  having 
jurisdiction,  a  written  petition,  duly  verified,  setting  forth  the  facts,  and 
praying  for  ancillary  letters  of  guardianship  accordingly.  The  petition 
must  be  accompanied  with  exemplified  copies  of  the  records  and  other 
papers,  showing  that  he  has  been  so  appointed,  and  hag  given  the  security 
required  in  this  section,  which  must  be  authenticated  in  the  mode  pre- 
scribed in  section  forty-five  of  the  decedent  estate  law,  for  the  authentica- 
tion  of  records  and  papers,  upon  an  application  for  ancillary  letters  testa- 
mentary, or  ancillary  letters  of  administration. 

2.  Where  an  infant  who  resides  without  the  state  and  within  a  foreign 
country  is  entitled  to  personal  property  within  the  state,  or  to  maintain  an 
action,  or  special  proceeding  in  any  court  thereof  respecting  such  personal 
property,  a  general  guardian  of  his  property,  authorized  to  act  as  such 
within  the  foreign  country  where  the  ward  resides,  may  apply  to  the  surro- 
gate's court  of  the  county  where  such  personal  property  or  any  part  thereof 
is  situated,  for  ancillary  letters  of  guardianship  on  the  personal  estate  of 
such  infant,  and  the  person  so  authorized  must  present  to  the  surrogate's 
court  having  jurisdiction  a  written  petition  duly  verified,  setting  forth  the 
facts  and  praying  for  ancillary  letters  of  guardianship  on  the  personal  estate 
of  such  infant  The  petition  must  be  accompanied  with  the  exemplified 
copies  of  the  records  and  other  papers  showing  the  appointment  of  such 
foreign  guardian,  or  where  such  foreign  guardian  has  not  been  appointed 
by  any  court,  with  other  proof  of  his  authority  to  act  as  such  guardian 
within  such  foreign  country,  and  also  with  proof  that  pursuant  to  the  laws 
of  such  foreign  country,  such  foreign  guardian  is  entitled  to  the  posseasiaii 
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of  the  ward^s  personal  estate.  Exemplified  copies  of  the  records,  Tvhere 
used  pursuant  to  this  subdivision,  must  be  authenticated  by  the  seal  of  the 
court,  or  officer,  by  which  or  by  whom  such  foreign  guardian  was  appointed, 
or  the  officer  having  the  custody  of  the  seal  or  of  the  record  thereof,  and  the 
signature  of  a  judge  of  sudi  court,  or  the  signature  of  such  officer  and  of  the 
clerk  of  such  court  or  officer,  if  any ;  and  must  be  further  authenticated  by 
the  certificate,  under  the  principal  seal  of  the  department  of  foreign  affairs, 
or  the  department  of  justice  of  such  country,  attested  by  the  signature  or 
seal  of  a  United  States  consuL 

From  chap.  59  of  1870,  S  1;  chap.  442  of  1876.    Amended  by  chap.  263  of  1889; 
chap.  576  of  1892;  chap.  492  of  1897  (in  effect  Sept.  1,  1897). 

Amended  by  chap  66  of  1909. 


§  2846.    Surrogate  may  direct  as  to  infant's  maintenanoe. 


a.  Appllcatloiis. — ^All  applications  for 
allowances  for  an  infant's  support  from 
trust  funds  should  be  made  to  the  sur- 
rogate after  a  general  guardian  for  the 


infant  has  been  appointed:  Kirkland  ▼. 
Nassau  R.  R.  Co.,  70  Misc.  583;  129 
N.  Y.  Supp.  290. 


§  2850.    Citation;  proceedings  thereupon;  guardian's  compensation. 


b.  Support  of  ward. — On  settlement 
of  a  guardian's  account,  the  surrogate's 
court  may  mak(B  an  allowance  for  ex- 
penses  incurred   in   the   support  of  his 


ward,  although  no  such  order  had  been 
procured  before  making  them:  Matter  of 
Putney,  61  Misc.  1;  114  N.  T.  Supp.  556. 


§  2861 .   Justice's  jurisdiction  must  be  specially  conferred  by  statute. 

See  Sfi  15,  22,  Judiciary  Law,  Disqualification  of  justice. 


c.  Indian. — ^A  Tuscarora  Indian  hold- 
ing under  a  tribal  allotment  who  has 
been  wrongfully  ousted  of  possession  of 
lands  may  maintain  summary  proceed- 
ings in  a  Justice's  court:  Peters  t.  Tall- 
chief,  121  App.  Div.  809;  106  N.  T.  Supp. 
64. 


d.  Jnrifldlctioii. — ^Where  the  com- 
plaint in  an  action  in  Justice's  court  de- 
mands Judgment  for  $300,  a  Judgment 
rendered  in  plaintiff's  favor  for  |100  after 
trial  must  be  reyersed,  though  the  ques- 
tion of  Jurisdiction  was  not  raised  in  the 
court  below:  Cook  t.  Cook,  66  Misc.  249; 
107  N.  T.  Supp.  884. 


§  2862.    General  civil  jurisdiction. 


e.  Jurisdictioii. — ^Where  the  com- 
plaint in  an  action  in  Justice's  court  de- 
mands Judgment  for  $800,  a  Judgment 
rendered  in  plaintiff's  favor  for  $100  after 
trial  must  be  reversed,  though  the  ques- 
tion of  Jurisdiction  was  not  raised  in  the 
court  below:  Cook  v.  Cook,  56  Misc.  249; 
107  N.  Y.  Supp.  884. 

f.  An  action  by  a  trustee  in  bank- 
ruptcy to  recover  from  a  creditor  of  the 


bankrupt  the  proceeds  of  the  bankrupt's 
property  sold  under  an  execution  upon 
a  Judgment  recovered  by  the  creditor 
against  the  bankrupt,  on  the  ground  that 
the  creditor  thereby  acquired  an  illegal 
preference  over  other  creditors,  is  an  ac- 
tion in  equity  of  which  a  Justice's  court 
has  no  Jurisdiction:  Starbuck  v.  Gero,  69 
Misc.  332;  112  N.  Y.  Supp.  312. 


§  2863.    No  jurisdiction  in  certain  cases. 

But  a  justice  of  the  peace  oannot  take  cognizance  of  a  civil  action,  in 
either  of  the  following  cases : 
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1.  Where  the  people  of  the  state  are  a  party,  except  for  one  or  more 
fines  or  penalties  not  exceeding  two  hundred  dollars. 

2.  Where  the  title  to  real  property  comes  in  question,  as  prescribed  in 
title  third  of  this  chapter. 

3.  Where  the  action  is  to  recover  damages  for  an  assault,  battery,  false 
imprisonment,  libel,  slander,  criminal  conversation,  seduction,  or  malicious 
prosecution,  or  where  it  is  brought  under  sections  eighteen  hundred  and 
thirty-seven,  nineteen  hundred  and  sixty-nine  of  this  act  or  sections  twenty- 
eight  or  one  hundred  and  one  of  the  decedent  estate  law. 

4.  Where,  in  a  matter  of  account,  the  sum  total  of  the  accounts  of  botti 
parties,  proved  to  the  satisfaction  of  the  justice,  exceeds  four  hundred 
dollars. 

5.  Where  the  action  is  brought  against  an  executor  or  administrator  as 
such,  except  where  the  amount  of  the  claim  is  less  than  the  sum  of  fifty 
dollars,  and  the  claim  has  been  duly  presented  to  the  executor  or  adminis- 
trator and  rejected  by  him. 

Amended  by  chap  65  of  1909. 


a.  Proof  Jnrifldictioii. — A  justice  of 
the  peace  has  no  authority  to  determine 
that  the  total  amount  of  the  accounts  of 
the  plaintiff  and  defendant  exceeds  the 
sum  of  $400  and  that,  therefore,  he  has 
no  jurisdiction  of  the  action  under  §  2863, 
Bubd.  4,  except  upon  satisfactory  proof  of 
that  fact;  a  justice  of  the  peace  has  juris- 


diction of  an  action  brought  by  a  non- 
resident plaintiff  against  a  defendant  who 
is  a  non-resident  of  the  county  in  which 
the  town  is  situate,  provided  the  defend- 
ant is  within  the  town  at  the  time  of  the 
commencement  of  the  action:  Dale  v. 
Prentice,  126  App.  Div.  137;  110  N.  Y. 
Supp.  536. 


§  2866.    Tavern-keepers  disqualified. 

A  ju-stioe  of  the  peaioe,  \viho  is  an  inniboldier  or  tavern-keeper  engaged  in 
the  liquor  traffic  or  at  wHuoee  inn  or  tavern  liquor  is  said  has  no  power  or 
jurisdiction  unler  any  ppovisdon  of  this  ch-apter;  but  if  a  judgment  lias  been 
actually  rendered'  by  hdm,  before  he  became  eo  disqualified,  he  may  give 
a  transcript  thereof ,  or  issoie  execution  tbereupon,  or  satisfy  the  judigmenit, 
upon  payment  thereof. 

Amended  by  chap.  600  of  1911. 

Note. — The  amendment  by  chap.  600  of  1911  disqualifies  a  tavern-keeper, 
engaged  in  the  liquor  traffic  or  at  whose  Inn  or  tavern  liquor  Is  sold,  to  act 
as  justice  of  the  peace. 


§  2869.    In  what  town,  etc.,  action  must  be  brought. 


b.  B«ildeiioe« — ^A  Justice  of  the  peace 
has  no  Jurisdiction  of  an  action  where 
neither  of  the  parties  resides  in  this  state: 
Drew  V.  Cass,  60  Misc.  20;  112  N.  T. 
Supp.  607. 


c.  Jurisdiction. — fi  2869  does  not 
confer  Jurisdiction  on  a  Justice  of  the 
peace,  but  merely  regulates  it;  a  Justice 
of  the  peace  has  Jurisdiction  of  an  action 
within  his  statutory  Jurisdiction,  if  the 
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defendant  was  within  the  town  at  the 
commencement  of  the  action,  although 
neither  party  Is  a  resident  of  the  state: 


Drew  y.  Cass,  129  App.  DIt.  453;  118 
N.  Y.  Snpp.  1042. 


§  2870.    Criminal  contempt. 

See  {753,  Judiciary  Law,  CIyII  contempts  generally. 

See  9  753,  Judiciary  Law,  Proceedings  to  punish  cItU  contempts. 


§  2877.    Contents  of  summons. 

a.  A  summons  issued  from  justice's 
court  December  28,  1907,  and  made  re- 
turnable January  7,  1907,  gives  the  court 
no  Jurisdiction  over  the  defendant,  who 


may  disregard  the  summons:  Epstein  f. 
Prosser,  133  App.  Dlv.  859;  117  N.  Y. 
Supp.  1116;  rev'g  64  Misc.  592. 


§  2878.    Service  of  summons. 

b.  Agent. — Service  of  a  summons  on 
Oie  agent  of  a  casualty  company  is  a  per- 
sonal service  on  the  defendant:    People 


ex  rel.  Brennan  v.  Tllden,  121  App.  Dlv. 
352;  106  N.  T.  Supp.  247. 


9  2879.    Id.;  upon  a  corporation. 

c.  Agent. — Service  of  a  summons  on 
&e  agent  of  a  casualty  company  is  a  per- 
sonal service  on  the  defendant:  People 
ex  rel.  Brennan  v.  Tllden,  121  App.  Dlv. 
862;  106  N.  Y.  Supp.  247. 

d.  Frei^t  agent* — ^The  summons.  In 
an  action  against  a  railroad  corporation, 
may  be  served  upon  a  freight  agent,  in 
pursuance  of  f  2880,  where  the  corpora- 


tion has  not  designated  a  person  upon 
whom  process  may  be  served,  although  it 
appears  that  the  assistant  superintendent 
resides  In  the  same  county,  unless  sach 
assistant  superintendent  is  a  managing 
agent  within  the  meaning  of  §  2879:  Duval 
V.  Boston  ft  ICaine  Railroad  Co.,  68  ICIse. 
604;  111  N.  T.  Suiv.  629. 


9  2880.    Id.;  speoial  provision  relating  to  railroad  corporations. 


e.  Frel^t  agent. — ^The  summons,  in 
an  action  against  a  railroad  corporation, 
may  be  served  upon  a  freight  agent,  in 
pursuance  of  S  2880,  where  the  corpora- 
tion has  not  designated  a  person  upon 
whom  process  may  be  served,  although  it 


appears  that  the  assistant  superintendent 
resides  in  the  same  county,  unless  sach 
assistant  superintendent  is  a  managing 
agent  within  the  meaning  of  8  2879:  Dnval 
V.  Boston  ft  Maine  Railroad  Co.,  68  MiM. 
504;  111  N.  Y.  Supp.  629. 


9  2881 .   Id.;  relating  to  express,  insuranoe  and  telegraph  companies. 


f.  Agent. — Service  of  a  summons  on 
the  agent  of  a  casualty  company  is  a  per- 
sonal service  on  the  defendant:    People 


ex  rel.  Brennan  v.  Tllden,  121  App.  Div. 
862;  106  N.  Y.  Supp.  247. 


§  2883.    Second  and  third  summons;  effect  thereof. 


g.  Service. — ^When  an  alias  summons 
is  served  that  service  begins  the  action, 
except  that  for  saving  the  action  from  the 
effect  of  the  statute  of  limitations  it  is 
deemed  to  have  begun  at  the  time  of  de- 
livery for  service  of  the  first  summons. 


and  also  for  the  pun>08e  of  saving  papers 
prepared  to  accompany  the  first  summoos; 
the  service  of  the  alias,  without  service 
of  a  copy  of  the  original,  is  sufficient  to 
confer  Jurisdiction:  Godfrey  v.  Errett,  65 
Misc.  522;  120  N.  Y.  Supp.  57. 


§  2885.    Return  of  summons. 

h.  Waiver. — ^A  defendant,  in  an  ac- 
tion in  a  justice's  court,  by  filing  a 
written  answer  without  objecting  to  the 
sufficiency   of  the    return   of   the   con- 


stable to  the  service  of  the  process, 
waives  any  objections  thereto:  Darling 
V.  Protective  Ass.  Soc,  71  Misc.  113; 
127  N.  Y.  Supp.  486. 
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S  2888.    Id.;  for  infant  defendant. 


a.  Ouardian. — ^A  Judgment  rendered 
in  Jnstioe's  oonrt  against  an  infont  de^ 
fendant  tor  whom,  over  objection,  a 
goardian  ad  lilmi,  wbo  had  not  filed  bis 


written  ooneent  to  act,  had  been  appointed 
after  die  case  liad  been  called  for  trial, 
mnst  be  roTeraed  on  appeal:  Cowan  y. 
Qannng,  58  Misc.  141;  110  N.  T.  Supp.  470. 


i  2889.  When  constable  or  law  partner  or  clerk  of  justice  may  not 
act  as  attorney. 

Subject  to  the  provisions  of  sectioiifl  two  hundred  and  seventy-one  and  two 
hundred  and  seventy-two  of  the  penal  law,  any  person,  other  than  the  con- 
stable 'who  served  the  sunmions  or  the  venire,  or  the  law  partner  or  clerk  of 
the  justice,  may  be  the  attorney  for  a  party  to  an  action  before  a  justice 
of  the  peace. 

Amended  by  chap.  65  of  1909. 

§  2891.  Plaintiff  to  prove  his  case,  except  where  a  verified  com- 
plaint is  served. 


b.  Verifled  complaint. — Since  the 
amendment  to  §  2891,  made  by  chapter 
291  of  1906,  a  plaintiff  in  a  Justice's 
oonrt  who  has  filed  a  yerified  complaint 
is  entitled  to  Judgment  without  further 
proof,  if  the  defendant  falls  to  answer  or 
admits  the  allegations  of  the  complaint; 


said  section  should  not  be  construed  to 
mean  that  where  the  defendant  admits  the 
allegations  and  pleads  an  afi^rmative  de- 
fense, the  plaintiff  is  put  to  formal  proof: 
Altman  t.  Cochrane,  131  App.  Div.  233; 
116  N.  Y.  Supp.  870. 


§  2928.    Penalty  for  wrong  delivery  by  constable. 


c.  Time  expired. — A  constable  who 
delivers  chattels,  replevlned  by  him,  to 
the   plaintiff    after   plaintiff's    right    to 


them  has  expired,  is  liable  to  the  pen- 
alty prescribed  in  §  2928:  Rushbrook 
v.  Mead,  72  Misc.  230. 


§  2938.    Answer. 

d.  Ck>nnterGlaim. — ^A  counterclaim 
for  sixty  dollars  for  goods  sold  and  de- 
livered. In  an  action  in  Justice's  court  for 
conversion,  is  demurrable,  in  the  absMice 
of  allegations  showing  that  it  arose  out 
of  the  same  transaction,  or  is  otherwise 
connected  with  the  subject  of  the  action: 


Smith  V.  Rensselaerville  Creamery  Co., 
181  App.  Div.  387;  116  N.  Y.  Supp.  278. 
e.  Defective  service. — An  objection 
of  the  want  of  service  or  defective  serv- 
ice of  process  cannot  be  taken  by  an- 
swer: Darling  v.  Protective  Ass.  Soc, 
71  Misc.  113;   127  N.  Y.  Supp.  486. 


§  2951.    Answer  of  title. 

f.  Real  estate. — ^A  plea  that  an  ac- 
tion in  Justice's  court  involves  title  to  real 
eetate  must  allege  the  facts,  showing  that 
snch  title  is  involved:  a  general  denial  of 
the  cause  of  action  is  insufficient:  Rose  v. 
Purcell,  64  Misc.  674;  120  N.  Y.  Supp. 
860. 


g.  Waiver.  —  Defendant's  statement 
that  he  disputes  plaintiff's  title  is  not 
sufficient  to  satisfy  the  provisions  of 
§  2956,  and  by  a  failure  to  comply  with 
§2952  and  2952  defendant  waives  his 
right  to  object  to  the  Jurisdiction  of  the 
court:  Doughty  v.  Klngsley,  69  Misc. 
142:    126  N.  Y.  Supp.   285. 


§  2952.    Undertaking  thereupon. 

b.  Time  of  admission. — ^The  written 
admission  of  service  of  summons  and 
complaint  required  by  {   2952  may  be 


made  at  any  time  within  twenty  days 
after  the  deposit  of  the  summons  and 
complaint  In  the  new  action,  and  need 
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not  be  made  as  of  the  date  of  such  de- 
posit: Hallock  v.  Dillon,  75  Misc.  292. 
a.  Undertaldng. — In  an  action  for 
trespass  on  real  estate,  defendants  Jiisti- 
fled  on  the  grounds  that  the  public  had 
used  the  lands  for  a  highway  for  twenty 
yea^s,  and  they  had  a  legal  right  to  enter 
and  remove  obstructions,  but  as  they  did 
not  give  an  undertaking,  as  herein  re- 
quired, they  were  precluded  from  showing 
that  the  public  had  any  right  to  use  the 


premises  as  a  highway:  Steenburgh  t.  Mc- 
Rorie,  60  Misc.  510;  113  N.  T.  Supp. 
1118. 

b.  Waiver.  —  Defendant's  statement 
that  he  disputes  plaintiff's  title  Is  not 
sufficient  to  satisfy  the  provisions  of 
H  2956,  and  by  failure  to  comply  wHh 
§{f  2951  and  2952  defendant  waives  his 
right  to  object  to  the  Jurisdiction  of  the 
court:  Doughty  v.  Kingsley,  69  Misc. 
142;    126  N.  Y.  Supp.  285. 


§  2956.    When  title  comes  in  question  on  plaintiff's  own  showing. 


c.  Objection  waived.  —  Defendant's 
statement  that  he  disputes  plaintiff's 
title  is  not  sufficient  to  satisfy  the  pro- 
visions of  §  2956,  and  by  failure  to  com- 
ply with    §§   2951   and  2952   defendant 


waives  his  right  to  object  to  the  juris- 
diction of  the  court:  Doughty  v.  Kings- 
ley,  69  Misc.  142;  126  N.  Y.  Supp. 
285. 


§  2961 .    Adjournment  on  application  of  defendant. 


d.  Physician's  certJllcate. — ^A  defend- 
ant In  Justice's  court,  who  upon  the  re- 
turn-day of  a  summons,  without  answer- 
ing, simply  causes  to  be  filed  a  phys- 


ician's certificate  that  he  is  ill  and  can 
not  attend,  is  not  entitled  to  an  ad- 
journment: Sloan  V.  Dickey,  68  Misc. 
593;    124  N.  Y.  Supp.  609. 


9  2988.    Effect  of  failure  of  defendant  to  appear. 


e.  Judgment. — ^Where,  to  a  verified 
complaint  in  an  action  brought  in  Jus- 
tice's court  for  a  balance  due  on  contract 
and  for  extra  work,  the  defendant's  an- 
swer waa  an  unverified  general  denial  and 


counterclaim,  plaintiff  is  entitled  to  judg- 
ment upon  his  complaint  without  further 
proof:  Carter  v.  Boyle,  57  Misc.  564;  109 
N.  Y.  Supp.  1102. 


§  2990.    When  jury  trial  may  be  demanded. 

At  the  time  when  an  issue  of  fact  is  joined  either  party  may  demand  a 
trial  by  jury,  and  unless  so  demanded  at  the  joining  of  issue  a  jury  trial 
is  waived.  He  party  demanding  a  trial  by  jury  shall  thereupon  pay  to  the 
justice  the  statutory  fees  for  the  attendance  of  each  person  to  be  summoned 
and  for  the  jurors  to  serve  upon  the  trial,  and  also  the  fees  to  which  the 
constable  is  entitled  for  notifying  the  persons  to  be  drawn  as  jurors.  The 
fees  so  deposited  shall  be  delivered  by  the  justice  to  the  constable  serving  the 
venire,  and  by  him  shall  be  paid  out  as  required  by  law.  In  default  of  a 
deposit  as  aforesaid  the  justice  shall  proceed  as  if  no  demand  for  trial  by 
jury  had  been  made.  And  the  town  clerk  of  every  town  in  this  state  shall 
deliver  to  each  of  the  justices  of  the  peace  in  his  town  a  certified  copy  of 
the  list  filed  with  him,  in  pursuance  of  section  five  hundred  and  five  of  the 
judiciary  law,  and  he  shall  also  deliver  to  each  of  said  justices  a  certified 
copy  of  any  such  list  hereafter  filed  with  him,  within  ten  days  after  the 
same  shall  be  filed.  The  town  clerk  is  entitled  to  a  fee  of  one  dollar  for 
each  copy  of  said  list  so  delivered.  Any  town  clerk  who  shall  n^lect  to 
deliver  a  copy  of  the  list  to  each  of  the  justices  of  the  town  within  the  time 
above  prescribed,  shall  forfeit  ten  dollars  for  each  failure,  to  be  sued  for 
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and  recovered  by  the  overseers  of  the  poor  of  said  town  for  the  use  of  the 

poor  of  said  town« 

Amended  by  chap.  65  of  1909. 

See  §  3225a,  Provisions  of  §§  2990-3009  made  applicable  to  the  jastices'  court  of  the 
city  of  Troy. 


a.  Fees. — ^Although  a  party  demands 
a  jury  trial  on  Joinder  of  issue  in  a  Jus- 
tice's court,  the  right  is  waived  by  a  fall- 
are  to  advance  the  Jurors'  and  constable's 


fees  as  required  by  statute:  Martin  v. 
Borden,  123  App.  Div.  66;  107  N.  Y.  Supp. 
726. 


§  2991 .    Drawing  jurors. 

When  a  trial  jury  is  duly  deonanded,  tlie  justice  must  forthwith  openly 
draw  twelve  ballots  from  a  box  or  other  receptacle  oontaining  the  names  of 
the  persons  who  are  returned  as  jurors  of  the  town  to  the  cx>urt8  of  record 
of  the  county  up<m  the  last  list  thereof  received  by  him  from  the  town  clerk 
as  jurors  to  attend  and  try  said  eause^  on  a  day  to  which  the  cause  shall 
then  be  adjourned  by  him^  not  more  than  eight  days  from  the  joining  of 
issue,  unless  the  parties  consent  to  a  longer  adjournment,  which  consent 
ehall  be  entered  in  the  juiStice's  minutes.  The  ballots  shall  be  of  the  same 
description  as  those  prescribed  in  section  twenty-nine  hundred  and  ninety- 
four  of  thifi  act,  but  they  may  be^  or  may  previously  have  been  prepared  by  a 
justice.  If  a  person  whose  name  is  thus  drawn  in  the  judgment  of  the 
justice  resides  more  than  three  miles  from  the  place  of  trial  the  justice  may 
set  aside  such  juror  and  he  may  excuse  any  juror  who  comes  within  the 
provisions  of  section  five  hundred  and  forty-four  of  the  judiciary  law,  and 
in  either  case  draw  another  ballot,  and  continue  to  do  so  until  twelve  are 
drawn.  After  the  adjournment  of  the  court,  at  which  a  jury  trial  has  been 
had,  the  justice  muftt  deposit  the  ballots  containing  the  names  of  those  who 
attended  and  served,  in  another  box  kept  by  him.  The  ballots  containing 
the  names  of  those  who  did  not  appear  and  serve  must  be  returned  by  the 
justice  to  the  box  from  which  they  were  taken.  If  at  the  time  of  drawing 
jurors  for  the  court  there  is  not  a  sufficient  number  of  ballots  remaining  in 
the  original  box,  the  justice  upon  drawing  all  the  ballots  therein,  must  draw 
the  necessaiy  number  from  the  second  box  containing  the  names  of  those 
jurors  who  have  before  served,  as  in  this  section  prescribed,  and  must  con- 
tinue to  draw  from  tha.t  box  until  a  new  list  of  jurors  is  delivered  to  him 
by  said  town  clerk. 

Amended  by  chap.  65  of  1909. 

§  3017.    Transcript  of  judgment;  docketing  the  same. 


b.  Attorney. — ^Attorneys  at  law  are 
not  recognized  as  such  in  justice's 
court,  nor  in  issuing  execution  on  a 
judgment  of  said   court,   after   a  tran-  |  140  App.  Div.  92;  124  N.  Y.  Supp.  897. 


script  thereof  has  been  filed  in  the  office 
of  the  county  clerk:  Harding  v.  Evans, 
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judgment 


a.  Attorneys. — ^Attorneys  at  law  are 
not  recognized  as  such  In  justice's 
court,  nor  In  Issuing  execution  on  a 
judgment  of  said  court,   after  a  tran- 


script thereof  has  been  filed  in  the  oiBce 
of  the  county  clerk:  Harding  y.  Brans, 
140  App.  Dlr.  92;  124  N.  T.  Supp.  897. 


§  3043.    Execution  upon  judgment  docketed  with  county  clerk. 


b.  Attorney. — ^Attorneys  at  law  are 
not  recognized  as  such  In  justice's 
court,  nor  in  Issuing  execution  on  a 
judgment  of  said  court,  after  a  tran- 


script thereof  has  been  filed  In  the  olfice 
of  the  county  clerk:  Harding  t.  Evans, 
140  App.  Dlv.  92;  124  N.  Y.  Supp.  897. 


§  3045.    Who  may  appeal;  to  what  court  appeal  to  be  taken. 


c.  Reyersal. — ^The  verdict  should  be 
set  aside,  where,  In  an  action  before  a 
Justice  of  the  peace,  the  attornesrs  for  the 
prevailing  party  twice  treated  the  jurors 
to  cigars  before  they  retired  to  deliberate 
on  their  verdict:  Steenburgh  v.  McRorle, 
60  Misc.  610;  113  N.  T.  Supp.  1118. 

d.  A  county  court,  on  appeal  from  a 
Judgment  of  a  justice  of  the  peace,  will 
render  judgment  according  to  the  justice 
of  the  case,  without  regard  to  technical 
errors  which  do  not  affect  the  merits: 
Brown  &  Bigelow  v.  Bard,  64  Misc.  249; 
118  N.  Y.  Supp.  371. 


6,  Where  a  justice  of  the  peace  in 
making  a  ruling  on  a  question  of  evi- 
dence states  that  the  plalntlfC  cannot 
prove  or  recover  for  trespass  upon  any 
lands  to  which  the  defendants  assert 
title  by  answer  and  dismisses  the  ac- 
tion, as  to  such  trespass,  it  Is  error 
to  reverse  a  verdict,  otherwise  warranted 
by  the  evidence,  on  the  ground  that  the 
Jury  may  have  allowed  damages  for  tres- 
pass upon  a  right  of  way  claimed  by  the 
defie&dant:  Zilmmftr  v.  Getter,  134  App. 
Dlv.  748;  119  N.  Y.  Supp.  482. 


§  3046.    Appeal;  when  and  how  taken. 


f.  Vacate  Judgment. — A  motion  to 
vacate  a  judgment  on  the  ground  that 
the  defendant  was  not  properly  served 
must  be  made  within  the  time  allowed 


for  an  appeal:  People  ex  rel.  Brennan  v. 
Tilden,  121  App.  Dlv.  362;  106  N.  Y. 
Supp.  247. 


§  3047.    Service  of  notice  upon  justice;  payment  of  costs  and  fee. 


g.  Appeal. — In  order  to  perfect  an 
appeal  to  the  county  court  from  a  final 
order  of  dispossession  in  summary  pro- 
ceedings rendered  in  the  city  court  of 
Albany  the  appellant  must  pay  the  costs 
in  the  court  below:  Matter  of  Phillips  v 
Hogan,  142  App.  Dlv.  205;  126  N.  Y. 
Supp.  1088. 


h.  The  costs  which  a  party  is  re- 
quired to  pay  a  justice  of  the  peace 
upon  appealing  from  the  judgment  ren- 
dered by  him  do  not  Include  ten  dollars 
costs  awarded  by  the  county  court  upon 
the  reversal  of  a  prior  judgment  to 
abide  the  event  of  the  action:  Digby  v. 
Aldinger,  69  Misc.  557;  125  N.  Y.  Supp. 
495. 


§  3053.    Return. 

i.  Amended  complaint. — The  plain- 
tiff in  an  action  In  a  justice's  court  is  not 
entitled  to  have  an  amended  complaint, 
which  was  served  after  judgment  ren- 
dered, returned  by  the  justice  among  the 
papers  on  appeal,  except  upon  express 
stipulation  of  parties:  Smith  v.  Smith, 
133  App.  Dlv.  457;  118  N.  Y.  Supp.  21. 

j.  Costs. — ^Where  a  justice's  judg- 
ment is  reversed  solely  upon  ques- 
tions of  law,  the  appellate  court  is  with- 
out power  to  order  a  new  trial  in  the 
justice's  court,  and  has  no  discretion  as 


to  costs:  Tichnor  Bros.,  Inc.,  v.  Barley, 
72   Misc.   638. 

k.  New  trial. — ^A  new  trial  under 
§  3063  can  only  be  granted  where  the 
verdict  is  substantially  unsupported  by 
the  testimony:  Bentley  v.  Ard,  69  Misc. 
562;   125  N.  Y.  Supp.  735. 

1.  Where  a  new  trial  Is  not  de- 
manded in  the  notice  of  appeal,  and  the 
reversal  is  upon  a  question  of  law,  a 
new  trial  cannot  be  ordered  in  the 
oourt  below:  Turbenback  v.  Nelson,  73 
Misc.  466. 
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a.  Pleadings  lost. — An  order  dismlBS- 
ing  an  appeal  from  a  Justice's  court  to 
the  county  coiirt  on  the  ground  that  the 
justice's  return  had  not  been  filed,  should 
be  resettled  to  show  that  by  the  prior 
order  the  appellant  had  been  allowed  to 
file  copies  of  the  pleadings,  the  originals 
being  lost,  which  were  to  be  treated  as 
though  filed  as  the  Justice's  return,  when 
said  prior  order  was  presented  in  oppo- 
sition to  the  motion  to  dismiss  and  was 
considered  by  the  court:  Duclos  ▼.  Kelly, 
122  App.  Diy.  361;  106  N.  T.  Supp.  1086. 

b.  BeTersal. — ^Upon  reyerslng  a  Judg- 
ment of  a  justice  of  the  peace  on  the 
ground  that  the  complaint  was  erro- 
neously    dismissed     at     the     close     of 


plaintifT'e  case,  a  county  court  has  no 
power  to  direct  a  new  trial  before  the 
same  justice  at  a  time  and  place  fixed 
In  the  order  of  reversal:  Papenmeyer 
V.  Roddy,  145  App.  Dlv.  579. 

c.  Return. — ^Where  the  return  of  a 
Justice  of  the  peace,  upon  an  appeal  from 
a  Judgment  rendered  by  him  was  not  filed 
for  more  than  a  year,  after  rendition  of 
Judgment,  and  was  prepared  by  the  clerk 
of  appellant's  attorney,  and  certain  objec- 
tions are  made  thereto,  and  the  Justice 
states  in  an  affidavit  that  it  is  correct  ex- 
cept as  to  how  and  when  objections  were 
made,  a  motion  to  set  aside  the  return 
will  be  granted:  Van  Slyke  v.  Dlsbrow,  64 
Misc.  1;  117  N.  T.  Supp.  620. 


§  3063.    Judgment. 

In  a  caee  specified  in  the  last  section,  the  appeal  must  'be  heard  upon  the 
origin-al  papers  or  a  certified  copy  -thereof,  and  a  oopy  or  copies  thereof 
need  not  be  f urndslied  for  the  use  of  the  counrt  The  appeUate  court  miusrt; 
render  judgment  aooording  to  the  justice  of  the  case,  withoout  regard  to 
teothnicad  errors  or  defects  which  do  not  affect  the  merits.  It  may  affirm, 
modify,  or  reverse  the  judgment  of  the  justice,  in  whole  or  in  part,  and  as 
to  any  or  all  of  the  parties,  and  for  erroits  of  law  or  of  fact,  and.  where  the 
judgment  is  oontpary  to  or  agains't  the  weight  of  the  evidenoe  the  appellate 
court  may,  upon  its  reversal  of  a  judgment,  order  a  new  trial  before  the 
same  justice  or  before  another  justice  of  the  same  county  to  be  designated 
in  the  order,  and  at  a  time  and  place  to  ibe  specified  in  the  order,  and  in  such 
a  case  the  costs  of  the  appeal  shall  be  in  the  discretion  of  the  appellate  court. 

Amended  by  chap.  364  of  1911. 

Note. — ^Tbe  amendment  by  chap.  364  of  1911  permits  the  appellate  court  to 
modify  as  well  as  affirm  or  reverse  a  Judgment  of  the  lower  court. 


d.  New  trial. — §  8063  as  amended  by 
chapter  553  so  as  to  permit  the  county 
court  upon  reversing  the  Judgment  of  a 
Justice's  court  as  against  the  weight  of 
evidence,  to  order  a  new  trial  before 
the  Justice  and  to  award  costs  in  its  dis- 
cretibn,  authorizes  an  order  for  a  new 
trial  and  costs  only  where  the  judgment 
is  contrary  to  or  against  the  weight  of  the 
evidende;  it  cannot  order  a  new  trial  or 
award  costs  where  the  judgment  is  re- 
versed upon  questions  of  law  only;  in 
such  case  the  costs  are  regulated  by 
statute:  Robischon  v.  Moore.  135  App. 
Dlv.  699;  119  N.  Y.  Supp.  252. 


e.  Reversal. — ^The  judgment  of  a 
Justice's  court  shall  be  reversed  by  the 
county  court  only  where  it  is  so  plainly 
against  the  weight  of  evidence  that  the 
conclusion  of  the  justice  could  not  have 
reasonable  result  therefrom:  Vandeymark 
V.  Corbett,  131  App.  Dlv.  391;  115  N.  Y. 
Supp.  911. 

f.  Under  S  3063,  the  Judgment  of  the 
appellate  court  must  be  according  to  the 
justice  of  the  case,  without  regard  to 
technical  errors  and  defects  not  affecting 
the  merits:  Lyon  v.  Sheldon,  63  Misc.  20; 
117  N.  Y.  Supp.  318. 


§  3064.    wnien  new  trial  in  justice's  court  may  be  directed. 


g.  New  trIaI.^Where  the  county 
court,  on  appeal  from  a  Justice's  court,  has 
dismissed  the  appeal  in  so  far  as  it  de- 
manded a  new  trial,  without  objection  by 
defendant,  it  cannot  thereafter  reverse  the 


judgment  and  order  a  new  trial  before  the 
justice,  if  it  does  not  appear  that  a  mani- 
fest injustice  has  been  done:  McCall  Co.  v. 
Unser.  182  App.  Div.  371;  116  N.  Y. 
Supp.  826. 
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§  3066.    Costs;  when  awarded. 

a.  No  dlscretton. — On  appeal  from  a.bas  no  dUcretion  as  to  ooBts:   Tlchnor 
Justice's  Judgment,  the  appellate  court  I  Bros.,  Inc.,  v.  Barley,  72  Misc.  638. 

§  3068.    When  appellant  may  demand  new  trial  In  appellate  courL 


b.  Public  policy  requires  that  the 
Judgments  of  Justice's  courts  should  not 
be  reversed  or  modified  unless  the  deci- 
sion could  not  reasonably  have  been 
made;  in  an  action  to  recover  for  a  bull 
killed  by  defendant's  locomotive  a  neg- 


ligent disregard  of  S  32  of  the  railroad 
law  is  shown  where  it  was  shown  that  a 
gate  opened  sufficient  to  let  the  bull 
through  on  to  the  defendant's  right  of 
way:  Seeley  y.  Lake  Shore,  67  Misc.  46; 
122  N.  T.  Supp.  216. 


§  3071.    Proceedings  In  appellate  court. 


c.  New  trial. — On  an  appeal  from  a 
Justice's  court  demanding  a  new  trial  in 
the  county  court,  the  case  is  not  at  issue 
until  the  expiration  of  ten  days  from  the 
filing  of  the  Justice's  return,  when  no  re- 
turn has  been  filed  a  defendant  who  has 
served  no  notice  of  trial  and  filed  no  note 
of  issue  is  entitled  to  have  the  case 
stricken  from  the  calendar  if  improperly 
put  thereon  by  the  plaintiff;  the  defend- 
ant .cannot  be  charged  with  witness'  fees 
as  a  condition  for  putting  the  cause  over 
the  term:  Morgan  v.  Zimmer»  120  App. 
Div.  672;  106  N.  Y.  Supp.  914. 

d.  Appeal. — ^Where  an  appellant  has 
perfected  an  appeal  from  the  municipal 


court  of  the  city  of  Buffalo  under  §  652  of 
chapter  387  of  1908,  demanding  a  new 
trial  in  the  supreme  court,  the  action  is 
immediately  removed  to  that  court, 
although  the  cause  is  not  yet  an  issue  in 
the  appellate  court  owing  to  the  fact  that 
ten  days  have  not  elapsed  since  the  filing 
of  the  return  of  the  lower  court  as  pro- 
vided by  S  3071;  on  the  perfecting  of 
such  appeal  there  remains  no  Judgment  in 
the  lower  court  effective  as  a  determina- 
tion of  the  issues  involved:  Miller  v.  City 
of  Buffalo,  129  App.  Div.  833;  113  N.  T. 
Supp.  1066. 


§  3075.    When  neither  party  to  recover  costs. 

In  either  of  the  following  cases,  eoet^  shall  not  be  awarded  to  either 
party,  but  each  party  must  pay  his  owti  costs: 

1.  Where  the  action  is  diiroontimied  by  tlie  absence  of  the  ju&tice  for 
more  than  one  hour,  after  the  summons  is  returnable,  or  after  the  time 
to  which  the  trial  has  been  adjourned. 

2.  Where  the  justice  i.s  di.^qualified,  for  a  reit'=on  ^-{x>c'ified  in  section 
fifteen  of  the  judiciary  law. 

3.  Where  the  action  is  di;5continu?d,  upon  the  i^rounl  tJliat  the  defendant 
is  an  infant,  for  whom  a  guardian  ad  litem  has  not  been  appointed. 

4.  In  an  action  to  recover  one  or  more  chattels,  where  the  plaintiff 
recovers  a  chattel,  or  part  of  a  chattel,  or  the  value  thereof,  and  tbe  defend- 
ant also  recovers  a  c!liiattel,  or  part  of  a  ah<attel,  which  has  been  replevied  and 
delivered  to  tlie  plaintiff,  or  the  value  thereof .  The  plaintiff  is  entitled  to 
costs,  where  both  parties  reco\'er,  as  specified  in  this  subdivision,  unless  the 
chattel,  for  whicli  the  d"efendant  recovers,  has  }yeen  replevied  and  delivered 
to  the  plaintiff. 

Amended  by  chap.  65  of  1909. 

§  3135.    General  requisites  of  mandates. 

e.  Summons. — ^The   omlBsion    of  the 
year,  In  the  copy  served  upon  the  de- 


fendant   of    a    summons    Issued    by    a 
Justice  of  the  peace.  Is  not  a  Jurisdic- 
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tlonal  defect;  and  a  writ  of  prohibition 
will  not  be  granted  to  preyent  the  en- 
forcement of  the  judgment  Bubseqaently 


entered  against  the  defendant:  Lienham 
Mercantile  Co.  v.  Herke,  65  Misc.  310; 
105  N.  T.  Supp.  472. 


§  3147.    Delivery;  haw  compelled. 

See  S  S0»  Pnbllc  OfELceis  Law,  How  deliyery  of  books  and  papers  to  a  public  officer 
is  enforced. 

§  3158.    Sheriff  to  act  where  execution  of  mandate  is  resisted. 

If  a  constable^  to  whom  a  mandate^  issued  by  a  jufltioe  of  the  peaoe,  is 
directed  and  delivered,  finds,  or  has  reason  to  apprehend,  that  resistance 
will  be  made  to  the  execution  thereof,  he  may  deliver  it  to  the  sheriff  of  the 
county,  with  a  written  certificate,  stating  the  facts,  and  requiring  the  sheriff 
to  execute  it.  Thereupon  the  sheriff  must  execute  the  mandate ;  and  he  is 
subject  to  all  the  liabilities  attaching  to  a  constable  in  executing  it  Seo 
tions  four  hundred  and  four  hundred  and  one  of  the  judiciary  law  apply 
to  a  mandate  delivered  to  a  sheriff,  as  prescribed  in  this  section. 

Amended  by  chap.  65  of  1909. 

§  3160.  Certain  sections  not  to  apply  to  New  York  city  court;  who 
a  non-resident 


who  has  only  a  reasonable  expectation  of 
re-employment:  Crow  v.  New  York 
Transportation  Co.,  64  Misc.  34;  117 
N.  Y.   Supp.   947. 


a.  Office, — ^The  dock  of  a  steamship 
company  cannot  be  considered  the  office 
of  a  dock  laborer,  employed  there  by  the 
hour,  whose  employment  has  ceased,  and 

§  3165.    Summons. 

By  chap.  378  of  1897.  §  1345;  chap.  466  of  1901,  §  1345,  charter  of  New  York  city, 
the  word  "  city  "  means  the  city  of  New  York  as  it  existed  prior  to  January  1,  1898, 
before  its  consolidation  with  Brooklyn,  etc. 

§  3169.    Proof  necessary  to  obtain  warrant  of  attachment. 

By  chap.  378  of  1897,  §  1345;  chap.  466  of  1901,  §  1345,  charter  of  New  York  city, 
the  word  "  city  "  means  the  city  of  New  York  as  it  existed  prior  to  January  1,  1898, 
before  its  consolidation  with  Brooklyn,  etc. 


b.  Attachment. — ^The  city  court  of 
the  city  of  New  York  has  not  jurisdic- 
tion to  Issue  a  warrant  of  attachment 
against  the  property  of  a  domestic  cor- 


poration under  §  636:  Granieri  v.  New 
York  Shoe  Repairing  Co.,  56  Misc.  121; 
106  N.  Y.  Supp.  1107. 


§  31 70.    Service  of  summons  without  the  city,  or  by  publication. 

By  chap.  378  of  1897,  §  1345;  chap.  466  of  1901,  S  1345,  charter  of  New  York  city, 
the  word  "  city  "  means  the  city  of  New  York  as  it  existed  prior  to  January  1,  1898, 
before  its  consolidation  with  Brooklyn,  etc. 


§  3188.    Appeal  from  a  judgment. 


c.  Leave  to  appeal. — ^After  a  judg- 
ment of  the  city  court  of  New  York  has 
been  affirmed  by  the  appellate  term  and 
judgment  of  affirmance  entered  in  the 
city    court,    the    special    term    of    the 


supreme  court  is  without  power  to  stay 
proceedings  until  the  hearing  and  de- 
termination of  an  application  for  leave 
to  appeal  to  the  appellate  division: 
Stern  v.  Barrett  Chemical  Co.,  124  App. 
Div.  377;   108  N.  Y.  Supp.  811. 
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§  3189.    Id.;  from  an  order. 

a.  New  trial. — ^When  the  city  coart  of 
the  city  of  New  York  has,  without  abus- 
ing its  discretion,  granted  a  new  trial  on 
the  grounds  of  newly  discovered  evi- 
dence and  the  order  has  been  affirmed 
by  the  appellate  term,  the  appellate  di- 
Yision  win  not  overrule  the  order:  Mc- 
Creery  Realty  Ck>rporation  y.  Equitable 
Nat.  Bank,  123  App.  Div.  368;  107 
N.  Y.  Supp.  1080. 


b.  Adjonmment. — An  order  denying 
a  motion  by  plaintiff  for  an  adjoummeni, 
when  the  case  is  called,  before  trial  is 
appealable;  where  the  motion  is  denied 
and  judgment  is  taken  again^  him  be- 
cause of  inability  to  call  a  necessary  wit- 
ness, a  motion  to  open  tha  Judgment  in 
a  proper  case  will  be  granted:  Damsky  v. 
Dochterman,  61  Misc.  597;  114  N.  T. 
Supp.  170. 


§  3190.    Time  to  appeal  and  prooeedings  thereupon. 


c.  Appeal. — ^Where  costs  are  taxed 
before  service  of  a  copy  of  a  Judgment 
and  notice  of  entry  thereof,  without 
notice  of  taxation,  a  subsequent  retaxa- 
tion  on  notice  does  not  extend  the  time 
to  appeal;  the  service  of  an  undertak- 
ing to  stay  an  execution  is  not  a  neces- 
sary step  toward  perfecting  an  appeal 
and  is  not  sufficient  as  a  notice  of  ap- 


peal: Gersman  ▼.  Iievy,  5*8  Misc.  174; 
108  N.  Y.  Supp.  1107. 

d.  Amended  Judgment. — ^After  the 
entry  of  an  order  amending  a  Judgment* 
a  copy  of  the  amended  Judgment  with 
notice  of  entry  thereof  must  be  served 
in  order  to  limit  the  time  to  appeal 
therefrom:  Van  Horn  v.  New  York  Pie 
Baking  Co.,  58  Misc.  376;  109  N.  Y. 
Supp.  676. 


§  3191.   Appeal  to  the  appellate  division  of  the  supreme  court;  in 
what  oases. 


e.  Appellate  term.-^he  appellate  di- 
vision can  only  entertain  on  appeal 
from  a  determination  of  the  appellate 
term  when  that  determination  is  on  an 
appeal  from  a  Judgment  or  order  at  the 
city  court  of  New  York;  it  has  no  Juris- 


diction to  entertain  an  appeal  from  an 
order  dismissing  an  appeal  upon  a  mo- 
tion originating  at  the  appellate  term: 
Gersman  v.  Levy,  126  App.  Div.  83;  110 
N.  Y.  Supp.  236. 


§  3194.    id.;  determination  upon  appeal,  how  enforced.   Id.;  where 
new  trial  was  properly  granted. 


f.  Leave  to  appeal. — ^After  a  Judg- 
ment of  the  city  court  of  New  York  has 
been  affirmed  by  the  appellate  term  and 
Judgment  of  affirmance  entered  In  the 
city  court,  the  special  term  of  the 
supreme  court  Is  without  power  to  stay 


proceedings  untU  the  hearing  and  de- 
termination of  an  application  for  leave 
to  appeal  to  the  appellate  division: 
Stem  V.  Barrett  Chemical  Co.,  124  App. 
Div.  877;  108  N.  Y.  Supp.  811. 


§  3207.    Service  of  complaint  with  summons;  proceedings  thereupon. 

Justices'  court  of  the  city  of  Albany  now  called  city  court  of  Albany;  for  practice, 
see  chap.  603  of  1910. 

Not  applicable  to  city  court  of  Albany,  chap.  603  of  1910. 

See  Municipal  Ct.  Act,  chap.  680  of  1902,  fi  363,  that  this  section  of  the  code 
does  not  apply  to  the  municipal  court  of  the  city  of  New  York. 

§  3126  of  the  code,  mentioned  in  §  3207,  has  been  repealed,  but  these  provlBioiis 
were  substantially  re-enacted  In  §§  145,  147  of  the  Municipal  Court  Act  of  New  York 
city,  chap.  580  of  1902. 

The  district  court  herein  referred  to,  now  called  municipal  court  of  the  city  of 
"New  York,  created  by  chap.  680  of  1902. 

Justices'  court  of  the  city  of  Troy,  name  changed  to  city  court  of  Troy  by  chap. 
259  of  1900,  which  law  Axes  the  jurisdiction  and  procedure  of  the  court 
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a.  Municipal  court. — ^The  mnniclpal 
court  Is  not  ousted  of  Jurisdiction  in 
summary  proceedings  because  the  title 
to  real  property  is  inyolved:  Drake  ▼. 
Cunningham,  127  App.  Div.  79;  111  N. 
Y.  Supp.  199. 


b.  §  1778  applies  to  cases  brought  in 
the  municipal  court  of  the  city  of  New 
York:  Duke  y.  Mount  Morris  Construc- 
tion Co.,  127  App.  Div.  39;  111  N.  Y. 
Supp.   213. 


§  3208.    Id.;  and  proof  of  service. 

Not  applicable  to  city  court  of  Albany,  chap.  603  of  1910. 

See  Municipal  Ct.  Act,  chap.  580  of  1902,  §  363,  That  this  section  of  the  code  does 
not  apply  to  the  tnunicipal  court  of  the  city  of  New  York. 

§  3209.    Action  to  be  commenced  by  service  of  summons. 

Not  applicable  to  city  court  of  Albany,  chap.  603  of  1910. 

See  Municipal  Ct.  Act,  chap.  580  of  1902,  §  363,  That  this  section  of  the  code  doee 
not  apply  to  the  municipal  court  of  the  city  of  New  York. 

§  3210.    Order  of  arrest;  warrant  of  attachment;  requisition  to 
replevy. 

Not  applicable  to  city  court  of  Albany,  chap.  603  of  1910. 

See  Municipal  Ct.  Act,  chap.  580  of  1902,  §  363,  That  this  section  of  the  code  does 
not  apply  to  the  municipal  court  of  the  city  of  New  York. 

§  3211.    The  last  section  qualified. 

Not  applicable  to  city  court  of  Albany,  chap.  603  of  1910. 

See  Municipal  Ct.  Act,  chap.  580  of  1902,  §  363,  That  this  section  of  the  code  does 
not  apply  to  the  municipal  court  of  the  city  of  New  York. 

§  3212.    Proceedings  where  title  to  real  property  is  in  question. 

Not  applicable  to  city  court  of  Albany,  chap.  603  of  1910. 

See  Municipal  Ct.  Act,  chap.  580  of  1902,  §  363,  That  this  section  of  the  code  does 
not  apply  to  the  municipal  court  of  the  city  of  New  York. 


§  3213.    Appeals. 

Not  applicable  to  city  court  of  Albany,  chap.  603  of  1910. 

See  Municipal  Ct.  Act,  chap.  580  of  1902,  §  363,  That  this  section  of  the  code  does 
not  apply  to  the  municipal  court  of  the  city  of  New  York. 


0.  No  appeal  to  the  appellate  diylsion 
lies  from  an  order  of  the  appellate  <term 
reversing  a  judgment  of  the  city  court 
of  New  York  and  granting  a  new  trial 
unless,  in  addition  to  an  allowance  of 
the  appeal  by  the  appellate  term,   the 


appellant  files  a  stipulation  that,  if  the 
order  be  affirmed.  Judgment  absolute 
may  be  taken  against  him:  Lordl  y. 
People's  Surety  Co.,  143  App.  Div.  477; 
128  N.  Y.  Supp.   481. 


§  3214.    Effect  of  this  act,  upon  jurisdiction  and  proceedings. 

Not  applicable  to  city  court  of  Albany,  chap.  603  of  1910. 

See  Municipal  Ct.  Act,  chap.  580  of  1902,  §  363,  That  this  section  of  the  code  does 
not  apply  to  the  municipal  court  of  the  city  of  New  York. 
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§  3223.    Jurisdiction  in  civil  actions. 

.    Not  applicable  to  city  court  of  Albany*  chap.  603  of  1910. 

§  3224.    Id.;  upon  judgment  by  confession. 

Not  applicable  to  city  court  of  Albany,  chap.  603  of  1910. 

§  3225.    Docketing  judgnients;  execution  thereupon. 

Not  applicable  to  city  court  of  Albany,  chap.  603  of  1910. 

§  3226.    Provisions  of  chapter  1 9  generally  applicable  to  court  and 
judges. 


a.  Vested  ri^t. — The  right  of  ap- 
peal Is  not  a  vested  right  -within  the 
protection  of  the  Constitution,  and 
where  an  appeal  was  not  taken  until  a 
statute   went  into   effect,   taking  away 


the  right  to  a  new  trial  in  a  county 
court  on  an  appeal  from  a  municipal 
court,  the  right  is  lost:  Lea^e  y.  Hart- 
man.  137  App.  Div.  461;  121  N.  T. 
Supp.   771. 


§  3227.    Appeals. 

Appeals  may  be  taken  to  the  county  court  of  Monroe  county  from  judg- 
ments and  orders  of  the  municipal  court  of  the  city  of  Bochester  and  frcnn 
orders  of  the  judges  thereof  as  provided  in  articles  one  and  two  of  title 
eight  of  chapter  nineteen  of  this  act,  and  the  provisions  thereof,  except 
section  three  thousand  sixty-three,  apply  to  such  appeals,  except  as  herein 
expressly  modified.  The  appeal  must  be  heard  on  the  return  or  a  certified 
or  stipulated  copy  thereof,  and  may  be  brought  on  for  hearing  in  the  county 
court  in  the  same  manner  and  on  the  same  notice  as  motions  are  or  may  be 
brought  on  for  hearing  in  said  court,  or  may  be  put  on  the  calendar  of  said 
court  as  provided  in  section  three  thousand  sixty-two  of  this  act  An 
appellant  may  apply  to  the  county  court  to  open  a  default  as  provided  in 
section  three  thousand  sixty-four  of  this  act,  which  application  may  be 
heard  without  the  return  unless  otherwise  ordered  by  the  court;  and  an 
appellant  may  apply  upon  affidavits  and  the  return  to  said  court  for  a  new 
trial  or  hearing  upon  the  ground  of  newly  discovered  evidence;  the  court 
in  either  case  may  stay  any  or  all  proceedings  under  the  judgment  or  order 
appealed  from  upon  such  terms  as  it  deems  proper,  and  may  grant  a  new 
trial  or  hearing  as  hereinafter  provided  upon  such  terms  as  it  deems 
proper.  The  county  court  and  other  appellate  courts  on  such  appeals  must 
render  judgment  according  to  the  justice  of  the  case,  without  regard  to 
technical  errors  or  defects  which  do  not  affect  the  merits,  and  may  affirm 
or  reverse,  wholly  or  partly,  or  modify,  the  judgment  or  order  appealed 
from  for  errors  of  law  or  of  fact  or  because  the  judgment  is  excessive  or 
insufficient  or  contrary  to  the  evidence  or  contrary  to  law,  and  may,  if 
necessary  or  proper,  grant  a  new  trial  or  hearing  in  the  municipal  court 
of  the  city  of  Rochester,  or  before  a  judge  thereof,  as  may  be  proper,  at  a 
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time  designated  by  it,  and  thereupon  the  municipal  court  or  judge  must 
proceed,  and  adjournments  may  be  granted,  a  jury  trial  demanded,  and 
all  other  proceedings  taken  as  if  the  action  or  proceeding  had  been  com- 
menced anew.  A  copy  of  the  judgment  or  order  granting  a  new  trial  or 
hearing  must  be  served  by  the  party  entering  it  on  the  opposite  party  or  his 
attorney  at  least  two  days  before  the  time  set  for  the  new  trial  or  hearing. 
When  a  new  trial  or  hearing  is  granted  the  appellate  court  may  in  its 
discretion  award  costs  of  the  appeal  to  either  party  absolutely  or  to  abide 
the  event. 

Added  by  chap.  754  of  1907. 
Amended  by  chap.  309  of  1908. 

Note. —  The  amendment  by  chap.  309  of  1908  permits  the  appellant  to  apply  to  the 
court  to  open  a  default,  and  further  permits  an  appellant  to  apply  upon  affldavita 
for  a  new  trial  on  the  ground  of  newly  discovered  evidence,  and  in  either  case  gives 
the  court  authority  to  stay  any  and  all  proceedings. 


a.  Jnrisdictton. — The  municipal  court 
of  the  city  of  Rochester  is  without  equi- 
table Jurisdiction  and  cannot,  in  a  pro- 
ceeding to  dispossess  a  tenant,  eliminate 
clauses  in  the  lease:  Ocumpaugh  ▼. 
Bngel,  121  App.  Div.  9;  105  N.  T.  Supp. 
610. 

b.  No  vested  ri^t. — The  right  of  ap- 
peal is  not  a  vested  right  within  the 


protection  of  the  Constitution,  and  where 
an  appeal  was  not  taken  until  a  statute 
went  into  effect,  taking  away  the  right 
to  a  new  trial  in  a  county  court  on  an 
appeal  from  a  municipal  court  the  right 
is  lost:  Leake  v.  Hartman,  137  App. 
Div.  451;   121  N.  Y.  Supp.  771. 


§  3228.    When  plaintiff  entitled  to  costs  of  course. 

The  plaintiff  is  entitled  to  costs  of  course,  upon  the  rendering  of  a  final 
judgment  in  his  favor,  in  either  of  the  following  actions : 

1.  An  aotion,  triable  by  a  jury,  to  recover  real  property,  or  an  interest 
in  real  property;  or  in  which  a  claim  of  title  to  real  property  arises  upon 
the  pleadings,  or  is  certified  to  have  come  in  question  upon  the  triaL 

2.  An  action  to  recover  a  chattel.  But  if  the  value  of  the  chattel,  or 
of  all  the  chattels,  recovered  by  the  plaintiff,  as  fixed,  together  with  the 
damages,  if  any,  awarded  to  him,  is  less  than  fifty  dollars,  the  amount  of 
his  costs  cannot  exceed  the  amount  of  the  value  and  the  damages. 

3.  An  action  specified  in  subdivision  first,  third,  fourth  or  fifth  of  sec- 
tion twenty-eight  hundred  and  sixty-three  of  this  act  But  if,  in  an  action 
to  recover  damages  for  an  assault,  battery,  false  imprisonment,  libel,  slan- 
der, criminal  conversation,  seduction,  or  malicious  prosecution;  or  a  fine 
or  penalty  in  which  the  people  of  the  state  are  a  party,  the  plaintiff  recovers 
less  than  fifty  dollars'  damages,  the  amount  of  his  costs  can  not  exceed  the 
damages. 

4.  An  action,  other  than  one  of  those  specified  in  the  foregoing  subdi- 
visions of  this  section,  in  which  the  complaint  demands  judgment  for  a 
sum  of  money  only.  But  the  plaintiff  is  not  entitled  to  costs,  under  this 
subdivision,  unless  he  recovers  the  sum  of  fifty  dollars  or  more. 
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5.  In  all  actions  hereafter  brought  in  the  supreme  court,  triable  in  the 
county  of  New  York,  which  could  have  been  brought,  except  for  the  amount 
claimed  therein,  in  the  city  court  of  the  city  of  New  York,  and  in  which 
the  defendant  shall  have  been  served  with  process  within  the  county  of 
New  York,  the  plaintiff  shall  recover  no  costs  or  disbursements  unless  he 
shall  reoover  one  thousand  dollars  or  more.  In  all  actions  hereafter 
brought  in  the  supreme  court,  triable  in  the  county  of  Kings,  which  could 
have  been  brought,  except  for  the  amount  claimed  therein,  in  the  oounty 
court  of  Kings  county,  and  in  which  the  defendant  shall  have  been  served 
with  process  within  the  oounty  of  Kings,  the  plaintiff  shall  recover  no  costs 
or  disbursements  unless  he  shall  recover  five  hundred  dollars  or  more.  In 
all  actions  hereafter  originally  brought  in  the  supreme  court,  triable  in  the 
county  of  Albany,  and  in  which  the  defendant  is  a  resident  of  the  county 
of  Albany,  which  could  have  been  brought,  except  for  the  amount  claimed 
therein,  in  the  county  court  of  the  county  of  Albany,  the  plaintiff  shall 
recover  no  coets  or  disbursements  unless  he  shall  reoover  five  hundred 
dollars  or  more.  In  all  actions  hereafter  brought  in  the  supreme  court, 
triable  in  the  oounty  of  New  York  or  the  county  of  Kings,  or  in  the  city 
oourt  of  the  city  of  New  York  or  the  county  court  of  Kings  county,  which 
oould  have  been  brought,  except  for  the  amount  claimed  therein,  in  the 
municipal  court  of  the  city  of  New  York,  and  in  which  the  defendant  shall 
have  been  served  with  process  within  the  city  of  New  York,  the  plaintiff 
shall  recover  no  costs  or  disbursements  unless  he  shall  recover  two  hundred 
and  fifty  dollars  or  more.  The  fact  that  in  any  action  a  plaintiff  is  not 
entitled  to  costsi  under  the  provisions  of  this  subdivision  shall  not  entitle  the 
defendant  to  costs  under  the  next  following  section. 

Amended  by  chap.  574  of  1910. 

§  2  provides  that  nothing  contained  in  chapter  65  shall  affect  any  action  or  pro- 
ceeding now  pending. 


a.  Abatement. — ^Where  in  an  action  to 
recover  a  penalty  Judgment  is  reversed 
and  a  new  trial  ordered  with  costs  to 
abide  the  event,  the  death  of  the  defend- 
ant before  a  new  trial,  abates  the  cause 
of  action  and  neither  party  is  entitled 
to  costs  upon  the  entry  of  Judgment  of 
abatement:  People  v.  Newcomb,  75 
Misc.  258. 

b.  Appeal. — ^Where  the  appellate  di- 
vision reverses  a  Judgment  of  the  city 
court  of  the  city  of  New  York,  with  costs 
to  appellant  to  abide  the  event,  the  costs 
conditional  on  the  event  are  those  of  the 
appellate  court;  but  where  the  respondent 
succeeds  at  the  second  trial,  he  is  en- 
titled to  tax  the  costs  of  both  courts: 
Berrent  v.  Simpson,  61  Misc.  611;  113 
N.  Y.  Supp.  1065. 

c.  Attorney. — On  the  reversal  of  an 
order  denying  a  discontinuance  asked  by 


both  parties  against  the  consent  of  the 
attorney  for  one  party,  the  plaintiff's  at- 
torney being  the  real  respondent,  should 
be  charged  with  costs  and  disbursements 
of  the  appeal:  Kelly  v.  New  York  City 
Railway  Co..  122  App.  Div.  467;  106  N.  Y. 
Supp.  894. 

d.  Contract.— §fi  3228  and  3229,  in 
so  far  as  they  govern  costs  in  actions 
on  breach  of  contract  brought  in  the 
supreme  court  in  the  county  of  New 
York,  should  be  construed  to  mean  that 
the  defendant  is  entitled  to  costs  if  the 
plaintiff  recovers  more  than  fifty  dollars 
but  less  than  five  hundred  dollars;  the 
statement  in  §  3228,  subd.  5,  that  "the 
fact  that  in  any  action  a  plaintiff  is  not 
entitled  to  costs  under  the  provisions  of 
this  subdivision  shall  not  entitle  the  de- 
fendant to  costs  under  the  next  following 
section,"  applies  only  to  cases  in  which 
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the  plaintiff  is  deprived  of  costs  solely 
under  the  terms  of  said  subdivision: 
Streat  v.  Wolf,  132  App.  Div.  872;  117 
N.  Y.  Supp.  449. 

a.  Costs. — S  3228,  subd.  5,  does  not 
require  a  plaintiff,  resident  of  Kings 
county,  to  bring  his  action  against  resi- 
dents of  New  York  county  in  the  city 
court  of  New  York  when  possible,  in 
order  to  be  entitled  to  costs  and  disburse- 
ments in  the  supreme  court  if  the  re- 
covery be  under  |500:  Waldstreicher  v. 
Soldmon,  127  App.  Div.  364;  111  N.  Y. 
Supp.  500. 

b.  Where  the  court  of  appeals  or- 
dered a  new  trial,  "  with  costs  to  appel- 
lant to  all  courts,"  the  plaintiff  is  en- 
titled to  costs  in  every  court  in  which 
he  had  been  obliged  to  appear  to  uphold 
his  rights:  Jones  v.  Gould,  No.  2,  143 
App.  Div.  244;   128  N.  Y.  Supp.  280. 

c.  Where  the  plaintiff  recovers  less 
than  |500,  in  an  action  in  the  supreme 
court,  in  the  county  of  New  York,  which 
could  have  been  laid,  except  for  the 
amount  claimed,  in  the  city  court  of  the 
city  of  New  York,  or  the  county  court  of 
King's  county,  in  which  the  defendant 
could  have  been  personally  served,  he  is 
not,  by  virtue  of  §  3228,  subd.  6,  entitled 
to  costs  or  disbursements:  Ponce  De  Leon 
V.  Brooklyn  Heights  Railroad  Co.,  126 
App.  Div.  752;  110  N.  Y.  Supp.  671. 

d.  Counterclaim. — ^A  defendant  pre- 
vails when  he  defeats  the  plaintiff's 
claim  either  by  estahlishing  a  counter- 
claim larger  than  the  plaintiff's  claim 
or  by  disproving  It;  in  such  case  the  de- 
fendant and  not  the  plaintiff  ie  entitled 
to  costs  even  though  plaintiff  proves  his 
entire  cause  of  action:  Rohrs  v.  Rohrs, 
72  Misc.  108. 

e.  Nominal  verdict. — ^Where  one  who 
has  sued  three  defendants  for  injuries 
received  through  their  Joint  negligence 
settles  with  two  of  them,  the  action 
goes  to  trial  In  the  supreme  court  as 
against  the  third  and  the  Jury  renders 
a  verdict  in  his  favor  for  eix  cents, 
he  is  not  entitled  to  costs:  Gaetjens  v. 
City  of  New  York,  145  App.  Div.   640. 

f.  Real  property. — ^Where  the  de- 
fendant sued  for  trespass  upon  lands  and 
cutting  down  fence  posts  erected  by  the 
plaintiff  denies  the  trespass  and  also  that 
the  plailitiff  is  the  owner  of  the  lands, 
the  claim  of  title  to  real  property  arises 
from  the  pleadings,  and  the  plaintiff,  hav- 
ing succeeded,  is  entitled  to  costs  irrespec- 
tive of  any  certificate  that  a  claim  of  title 
came  in  issue:  Bowen  v.  Holdredge,  134 
App.  Div.  855. 

g.  Replevin. — In  an  action  to  replevy 
goods  sold  under  a  conditional  contract 
it  is  error  to  direct  a  verdict  for  the 
plaintiff  when  the  buyer  gives  proof  that 
his  tender  of  payment  was  refused  by 
the  seller  who  insisted  upon  retaking 
the  property;  the  direction  of  a  verdict 


for  the  plaintiff  is  also  erroneous  where 
defendant  tenders  the  balance  due  at 
the  trial  but  refuses  to  pay  costs  as  the 
plaintiff  was  not  Justified  in  bringing 
replevin,  and  hence  not  entitled  to 
costs:  Kindelberger  v.  Kunow,  122  App. 
Div.  158;  106  N.  Y.  Supp.  597. 

h.  Resident. — ^The  city  of  New  York 
is  not  a  resident  of  the  county  of  Kings 
within  the  meaning  of  §  340,  or  of  S  14 
of  art.  6  of  the  State  Constitution,  and 
one  bringing  an  action  in  the  supreme 
court  of  the  county  of  Kings  against 
the  city  of  New  York  is  not  debarred 
under  subd.  5  of  |  3228,  from  recover- 
ing costs,  because  he  recovers  less  than 
$500:  Maisch  v.  City  of  New  York,  127 
App.  Div.  424;  111  N.  Y.  Supp  645. 

i.  Subd.  5  of  §  3228  of  the  Code 
applies  not  only  where  the  defendant 
has  been  personally  served  in  the 
county,  but  also  where,  being  a  resi- 
dent, he  voluntarily  appears:  Hubbard 
V.  Heinze,  145  App.  Div.  828. 

j.  Residence  of  city. — ^Bvery  city  is 
a  resident  of  the  county  in  which  its  prin- 
cipal place  of  business  is  located,  so  far 
as  residence  controls  jurisdiction  of 
county  courts:  Maisch  v.  City  of  New 
York,  193  N.  Y.  460;  aff'g  127  App.  Div. 
424;  111  N.  Y.  Supp.  645. 

k.  Stockholder. — ^When  an  action  to 
enforce  the  liability  of  a  stockholder  for 
the  debts  of  a  corporation  is  brought 
in  the  supreme  court  and  the  defendant 
was  served  within  the  county  of  New 
York  and  the  amount  claimed  by  the 
plaintiff  is  under  |250,  he  is  not  en- 
titled to  costs  on  the  opening  of  a  judg- 
ment in  his  favor  taken  by  default: 
Girbekian  v.  Costikyan,  126  App.  Div. 
812;  111  N.  Y.  Supp.  243. 

1.  Triable. — In  subd.  5  of  S  3228, 
providing  that  Hi  all  actions  brought  in 
the  supreme  court  triable  in  the  county 
of  New  York  or  Kings,  which,  except  for 
the  amount  claimed,  could  have  been 
brought  in  the  county  court  of  Kings 
county,  fhe  plaintiff  shall  not  have  costs 
unless  he  recover  over  |500,  the  word 
"  triable "  means  place  of  trial  as  indi- 
cated by  the  venue:  Burgdorf  v.  Brooklyn, 
Queens  Co.  &  Suburban  R.  R.  Co.,  130 
App.  Div.  253;  114  N.  Y.  Supp.  718. 

m.  Subd.  5  of  S  3228  was  designed  to 
relieve  the  congested  calendars  in  the 
supreme  court,  and  where  a  case  was 
changed  from  New  York  to  Westchester 
county  and  there  tried  plaintiff  is  entitled 
to  costs,  though  he  recovered  less  than 
$500,  for  the  supreme  court  in  New 
York  county  was  not  burdened  with  the 
trial:  Seymour  v.  Wheeler,  137  App.  Div. 
52;    122   N.   Y.   Supp.    183. 

n.  Taxation. — Taxation  of  costs,  con- 
trary to  the  provisions  of  S  3228,  subd. 
5,  is  void  and  will  be  set  aside,  although 
the  defendant  did  not  assert  the  pro- 
hibition of  the  statute  before  the  clerk 
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who  assessed  costs:  Leyden  t.  Brooklyn 
Heights  R.  R.  Co.»  122  App.  DIt.  383; 
106  N.  1.  Supp.  769. 

a.  Volantary  appearance. — ^The   pro- 
visions of  §  3228  subd.  5  are  not  appli- 


cable to  a  case  where  the  defendant  rol- 
untarlly  appears  without  personal 
service  of  the  summons:  Swartout  v. 
Scheidererg,  68  Misc.  133;  123  N.  T. 
Supp.    792. 


§  3229.    When  defendant  entitled  to  costs  of  course.    Rule  as  to  two 
or  more  defendants. 


b.  Appeal. — ^Where  the  appellate  di- 
vision reverses  a  judgment  of  the  city 
court  of  the  city  of  New  York,  with  costs 
to  appellant  to  abide  the  event,  the  costs 
conditional  on  the  event  are  those  of  the 
appellate  court;  but  where  the  respondent 
succeeds  at  the  second  trial,  he  is  en- 
titled to  tax  the  costs  of  both  courts:  Ber- 
rent  v.  Simpson,  61  Misc.  611;  113  N.  Y. 
Supp.  1065. 

0.  Contract. — §S  3228  and  3229,  in 
so  far  as  they  govern  costs  in  actions  on 
breach  of  contract  brought  In  the  supreme 
court  in  the  county  of  New  York,  should 
be  construed  to  mean  that  the  defendant 
Is  entitled  to  costs  if  the  plaintiff  recovers 
more  than  fifty  dollars  but  less  than  five 
hundred  dollars:  Streat  v.  Wolf,  132  App. 
Dlv.  872;  117  N.  Y.  Supp.  449. 

d.  €k>iinterclaim. — ^A  defendant  pre- 
vails when  he  defeats  the  plaintiff's 
claim  either  by  establishing  a  counter- 
claim larger  than  the  plaintiff's  claim 
or  by  disproving  it;  in  such  case  the  de- 
fendant and  not  the  plaintiff  is  entitled 
to  costs  even  though  plaintiff  proves  his 
entire  cause  of  action:  Rohrs  v.  Rohrs, 
72  Misc.  108. 

e.  Death. — ^^Hiere  in  an  action  to  re- 
cover  a   penalty   judgment   is   reversed 


and  a  new  trial  ordered  with  costs  to 
abide  the  event,  the  death  of  the  defend- 
ant before  a  new  trial,  abates  the  cause 
of  action  and  neither  party  is  entitled 
to  costs  upon  the  entry  of  judgment  of 
abatement:  People  v.  Newcomb,  75 
Misc.    258. 

f.  Dismissed. — Where  an  action  is 
dismissed  as  to  one  joint  defendant,  his 
right  to  costs  depends  upon  the  ultimate 
result  of  the  action:  Schuller  v.  Robi- 
son,  139  App.  Dlv.  97;  123  X.  Y.  Supp. 
881. 

g.  Merits. — Where  the  complaint  in 
an  action  for  goods  sold  and  delivered 
is  dismissed  at  the  close  of  the  case, 
the  defendant  is  entitled  to  costs  as  a 
matter  of  right  whether  or  no  the  dis- 
missal be  upon  the  merits:  Weber 
Bunke  Lange  Coal  Co.  v.  Chellborg,  139 
App.  Dlv.  602;   124  N.  Y.  Supp.  62. 

h.  Note. — Where,  in  an  action 
against  the  maker  and  indorsers  of  a 
promissory  note,  the  maker  defaults  in 
pleading,  the  answering  defendants  in 
whose  favor  the  court  directed  a  verdict 
are  not  entitled  to  costs,  of  course,  under 
§  3229:  Bruck  v.  Lambeck,  63  Misc.  185; 
116  N.  Y.  Supp.  784. 


§  3230.    When  costs  are  discretionary. 


i.  State. — Costs  are  in  the  discretion 
^f  the  court,  and  it  can  also  grant  an 
extra  allowance  in  actions  against  the 
state  for  damages  for  the  cancellation 
of  a  contract:  Newman  Lumber  Co.  v. 
Wemple,  56  Misc.  182;  107  N.  Y.  Supp. 
327. 

j.  In  an  equity  action,  costs  are  in 
the  discretion  of  the  court;  and,  where 
both   parties   have   been   in  error   as   to 


their  alleged  right,  the  court  may  deny 
costs  Hb  either,  though  each  succeeded 
upon  one  of  the  issues  tendered:  Harvey 
V.  Beckman,  64  Misc.  395;  118  N.  Y. 
Supp.  602. 

k.  Costs  in  equity  are  in  the  discretion 
of  the  court  and  there  is  no  appeal 
from  the  exercise  of  that  discretion: 
Huking  V.  Whigam,  136  App.  Div.  675: 
121  N.  Y.  Supp.  424. 


§  3232.    Interlocutory  costs  upon  issue  of  law. 


1.  Non-payment. — Non-payment  by 
the  plaintiff  of  costs  awarded  against 
him  by  an  Interlocutory  Judgment  sus- 
taining a  demurrer  to  the  complaint, 
in  a  case  where  there  are  no  issues  of 
fact,  does  not  operate  to  stay  the  plain- 


tiff from  moving  to  compel  the  defend- 
ant to  enter  final  Judgment  from  which 
an  appeal  may  be  taken  to  the  court  of 
appeals:  Will  v.  Barnwell,  64  Misc. 
641;    118    N.    Y.    Supp.    1003. 


§  3233.    Id.;  how  collected. 

m.  Non-payment. — ^Non-payment  by 
the  plain tifC  of  costs  awarded  against 
him  by  an  interlocutory  Judgment  sus- 


taining a  demurrer  to  the  complaint, 
in  a  case  where  there  are  no  issues  of 
fact,  does  not  operate  to  stay  the  plain- 
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lift  from  moving  to  compel  the  defend- 
.ant  to  enter  final  Judgment  from  which 
an  appeal  may  be  taken  to  the  court  of 


appeals:    Will    v.    Barnwell,    64    Misd. 
641;    118  N.  Y.  Supp.   1003. 


§  3236.    Costs  of  a  motion. 

a.  Execution. — An  application  for  an 
order  directing  the  issuance  of  execu- 
tions against  the  wages  of  a  Judgment 
debtor  is  not  a  motion  upon  which  costs 
may  be  awarded,  within  §  3236:  Brodie 
V.  O'Donnell,  71  Misc.  530;  130  N.  Y. 
Supp.  805. 

b.  Joint  tort  feasors. — Where  a  gen- 
eral verdict  is  rendered  against  two 
alleged  Joint  tort  feasors  and  the  ver- 
dict is  set  aside  because  of  injustice 
done  to  one  of  them,  costs  will  not  be 
imposed  as  a  condition  in  the  firsi  de- 
partment: Joseph  V.  New  York  City 
Railway  Co.,  61  Misc.  440;  115  N.  Y. 
Supp.  440. 

c.  New  trial. — An  order  setting  aside 
a  verdict  and  granting  a  new  trial  under 
8  999  because  of  error,  mistake  or  mis- 


conduct by  the  Jury,  should  not  be  con- 
ditioned on  the  payment  of  costs  to  the 
party  who  obtains  the  verdict;  costs 
are  proper  only  when  the  erroneoua 
verdict  was  caused  by  the  fault,  mis- 
take or  improper  conduct  of  a  party 
to  the  action:  Rothenberg  v.  Brooklyn 
Heights  Railroad  Co.,  135  App.  Div. 
151;  119  N.  Y.  Supp.  1001. 

d.  Supplementary  proceedings. — Up- 
on vacating  an  order  for  the  examina- 
tion of  the  Judgment  debtor  in  pro- 
ceedings supplementary  to  execution, 
the  court  has  no  authority  to  impose 
costs  against  the  attorney  for  the  Judg- 
ment creditor  personally:  Matter  of 
Baker  v.  Blum,  65  Misc.  177;  119  N.  Y. 
Supp.   554. 


§  3238.    Costs  upon  appeal  from  final  judgment. 


e.  Appeal. — ^Where  the  appellate  di- 
vision reverses  a  Judgment  of  the  city 
court  of  the  city  of  New  York,  the  costs 
conditional  on  the  event  are  those  of 
the  appellate  court  only:  Berrent  v. 
Simpson,  61  Misc.  611;  113  N.  Y.  Supp. 
1065. 


f.  Surrogate's  court. — ^The  costs  of 
an  appeal  from  a  decree  of  the  surro- 
gate's court  granting  leave  to  sell  real 
estate  to  pay  the  debts  of  a  decedent 
are  in  the  discretion  of  the  court:  Mat- 
ter of  Kinn,  139  App.  Div.  766;  124  N. 
Y.  Supp.  569. 


§  3239.    Id.;  upon  appeal  from  interlocutory  judgment  or  order. 


g.  Appeal. — ^Where  the  appellate  di- 
vision reverses  a  Judgment  of  the  city 
court  of  the  city  of  New  York,  the  costs 
conditional  on  the  event  are  those  of 
the  appellate  court  only:  Berrent  v. 
Simpson,  61  Misc.  611;  113  N-  Y.  Supp. 
1065. 

h.  Commissioners. — An  order  ap- 
pointing commissioners  to  determine 
the  necessity  for  a  highway,  and  over^ 
ruling  objections  to  the  appointment, 
is  not  a  final  order  determining  the 
rights  of  the  parties,  and  hence,  costs 
of  an  appeal  from  the  order  should  be 
awarded  pursuant  to  S  3239  and  not  as 
upon  an  appeal  in  a  special  proceeding 
where  by  virtue  of  §  3240  the  costs  may 
be  at  the  rate  allowable  in  an  action: 
Matter  of  Van  Deusen,  132  App.  Div. 
592;   116  N.  Y.  Supp.  915. 


i.  Case. — On  an  appeal  from  an 
order  denying  a  motion  for  a  new  trial 
made  on  the  ground  of  newly  discovered 
evidence  it  is  necessary  to  make  a  case 
and  exceptions;  the  prevailing  party  is 
entitled  to  full  costs  of  appeal,  although 
he  is  also  entitled  to  full  costs  on  a 
simultaneous  appeal  from  the  Judg- 
ment: Pease  v.  Pennsylvania  R.  R.  Co., 
137  App.  Div.  458;  121  N.  Y.  Supp. 
784. 

j.  Surrogate's  court. — The  costs  of 
an  appeal  from  a  decree  of  the  surro- 
gate's court,  granting  leave  to  sell  real 
estate  to  pay  the  debts  of  a  decedent, 
are  in  the  discretion  of  the  court:  Mat- 
ter of  Kinn,  139  App.  Div.  766;  124  N. 
Y.  Supp.  569. 


§  3240.    Id.;  in  a  special  proceeding. 

See  §  50,  Debtor  and  Creditor  Law,  Who  may  be  discharged. 


k.  Catskill  aqueduct. — ^The  statute 
providing  for  the  acquisition  of  lands 
for  the  Catskill  aqueduct  (L.  1905, 
<:hap.    724,    as    amended    by    L.    1906, 


chap.  314)  authorizes  an  allowance  to 
parties  of  sums  "  as  expenses  and  dis- 
bursements including  reasonable  com- 
pensation for  witnesses,"  which  is  sub- 
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stantlally  a  proYlsion  for  costs;  and 
S  3240  is  therefore  not  applicable  to  a 
proceeding  for  snch  purpose:  Matr(^  of 
Catskill  Aqueduct,  Section  No.  2,  62 
Misc.  324;  116  N.  Y.  Supp.  640. 

a.  Gonunissioners. — ^An  order  ap- 
pointing commissioners  to  determine 
the  necessity  for  a  highway,  and  orer- 
ruling  objections  to  the  appointment, 
is  not  a  final  order  determining  the 
rights  of  the  parties,  and  hence,  costs 
of  an  appeal  from  the  order  should  be 
awarded  pursuant  to  §  3239,  and  not  as 
upon  an  appeal  in  a  special  proceeding 
where  by  virtue  of  S  3240  the  costs  may 
be  at  the  rate  allowable  in  an  action: 
Matter  of  Van  Deusen,  132  App.  Diy. 
592;  116  N.  Y.  Supp.  915. 

b.  Condemn  lands. — In  a  proceeding 
by  the  city  of  New  York  to  obtain  sep^ 
arate  parcels  of  land  for  purposes  of 
water  supply,  a  final  order  is  entered 
awarding  costs  and  allowances  to  each 

,  owner,  and  this  was  afllrmed  in  the 
court  above,  on  an  appeal,  with  oosta; 
separate  bills  of  costs  for  the  separate 
respondents  were  properly  taxed  but 
not  interest  on  the  amount  of  costs  and 
allowances  of  the  original  order:  Mat- 
ter of  City  of  New  York,  62  Misc.  61; 
114  N.  Y.  Supp.  681. 

c.  In  condemnation  proceedings 
brought  for  the  acquisition  of  a  toll 
bridge,  the  owner  of  such  bridge  is  not 
entitled  to  costs  under  I  3372,  but  is 
entitled  to  costs  under  S  3240;  no  extra 
allowance,  however,  is  permissible :  Mat- 
ter of  People  of  the  State  of  N.  Y.,  70 
Misc.  72;  128  N.  Y.  Supp.  29. 

d.  Counsel  fees. — In  a  proceeding  to 
relieve  a  purchaser  when  title  to  real 
property  is  defective,  the  allowance  of 
counsel  fees  is  in  the  discretion  of  the 
court:  People  v.  N.  Y.  B.  L.  Banking 
Co.,  189  N.  Y.  233. 

e.  Foredosnre. — In  a  proceeding  for 
the  distribution  of  surplus  moneys  aris- 
ing from  a  sale  upon  foreclosure  of 
a  mortgage,  the  court  cannot  grant  an 
extra  allowance  of  costs:  Syracuse  Sav- 
ings Bank  v.  Stokes,  71  Misc.  508;  130 
N.  Y.  Supp.  596. 

f.  Highway. — ^The  provisions  of 
§  3240  are  applicable  to  a  proceeding 


under  the  Highway  Law  to  lay  out  a 
highway  and  authorize  the  court  in  its 
discretion  to  award  costs  to  the  prevail- 
ing party:  Matter  of  Terry,  67  Misc. 
514;  123  N.  Y.  Supp.  258. 

g.  Items. — A  petitioner,  who  Is  suc- 
cessful upon  the  trial  of  issues  raised 
by  answer,  in  proceeding  to  have  a 
liquor  tax  certificate  revoked,  is  en- 
titled to  tax  in  his  bill  of  costs  twenty- 
five  dollars  for  all  proceedings  before 
notice  of  trial,  four  dollars  for  two 
additional  defendants,  fifteen  dollars 
for  all  proceedings  after  notice  an4 
before  trial,  and  a  trial  fee  of  thirty 
dollars:  Matter  of  Young.  66  Misc.  216; 
122   N.  Y.  Supp.   1116. 

h.  Real  property. — In  an  action  to 
determine  a  claim  to  real  property, 
where  a  will  is  construed  to  support 
plaintiff's  claim,  he  is  entitled  to  costs 
but  not  to  extra  allowances;  said  costs 
should  be  charged  to  the  defendant, 
not  made  payable  out  of  the  property: 
Ren  wick  v.  Weeden,  135  App.  Div.  695; 
122  N.  Y.  Supp.  532. 

i.  The  provisions  of  fi  3240  relating 
to  costs  are  not  applicable  to  proceed- 
ings to  acquire  lands  for  the  water 
supply,  of  the  city  of  New  York,  under 
chapter  624  of  1905,  as  amended  by 
chapter  314  of  1906:  Matter  of  Board 
of  Water  Supply,  62  Misc.  326;  116  N. 
Y.  Supp.   642. 

j.  Street  grade. — The  costs  allowed 
by  S  159  of  the  Village  Law  to  a  land- 
owner who  has  been  given  an  award 
in  a  proceeding  to  determine  the  com- 
pensation to  which  he  is  entitled  on  ac- 
count of  the  change  of  grade  of  a  street, 
are  within  the  discretion  of  the  court 
under  §  3240;  by  virtue  of  S  3372  he  is 
entitled  to  recover  costs  of  the  proceed- 
ing sabsequent  to  the  appointment  of 
commissioners:  Matter  of  Bradley,  145 
App.  Div.  49. 

k.  Surrogate's  court. — ^The  costs  of 
an  appeal  from  a  decree  of  the  surro- 
gate's court,  granting  leave  to  sell  real 
estate  to  pay  the  debts  of  a  decedent, 
are  in  the  discretion  of  the  court:  Mat- 
ter of  Kinn,  139  App.  Div.  766;  124  N. 
Y.  Supp,  569. 


§  3245.    Id.;  against  a  mumcipal  corporation. 


I.  Poor  person. — 9  3245  does  not  ap- 
ply to  an  action  against  a  city,  where  a 
poor  person  has  a  settlement  brought  by 
a  county,  to  which  she  removed  to  re- 


cover for  support  there  furnished:  On- 
ondaga County  V.  City  of  Amsterdam, 
139  App.  Div.  883;  124  N.  Y.  Supp. 
562. 


§  3246.    Id.;  by  or  against  an  executor,  etc. 


m.  Executor. — ^An  action  by  an  ex- 
ecutor for  a  conversion,  which  occurred 
after  the  death  of  his  testatrix  is,  for 
the  purpose  of  taxing  the  costs,  an  ac- 


tion by  him  individually,  whether  he 
prosecutes  individually  or  in  his  repre- 
sentative capacity,  and  if  unsuccessful 
he  is  liable  for  costs  individually  and 
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they  may  be  taxed  against  him  without 
application    to    the    court:    Dunphy    ▼. 


Callahan.  126  App.  Div.  11;  110  N.  Y. 
Supp.  179. 


§  3247.    Costs  in  case  of  transfer,  etc.,  of  cause  of  action. 


a.  Jorisdictioii. — Where  a  transferror 
is  within  the  jurisdiction  of  the  court 
he  may  be  charged  with  costs  by  a  pro- 
cee^ng  under  §  3247,  and  where  he  is 
without  the  Jurisdiction,  and  has  desig- 
nated no  person  upon  whom  process 
may  be  served,  an  action  may  be 
brought;  S  3247  is  permissive  and  does 
not  bar  an  action  where  the  proceeding 
is  not  an  adequate  remedy:  Hiscock  v. 
Tuck.  122  App.  Div.  116;  106  N.  Y. 
Supp.  700. 


b.  Receiver. — One  who  is  beneficially 
Interested  in  an  action  brought  by  the 
receiver  of  an  insolvent  Judgment  deb- 
tor, and  for  whose  sole  benefit  the  ac- 
tion is  prosecuted,  is  liable  for  costs 
when  Judgment  goes  against  the  plain- 
tiff; the  liability  for  costs  of  one  bene- 
ficially interested  is  absolute  and  the 
court  has  no  discretion  to  relieve  him: 
Nelligan  v.  Qroth,  126  App.  Div.  444; 
110  N.  Y.  Supp.  619. 


§  3251 .    Amount  of  costs  generally. 


See   rule   5   (Gt.   of   App.),   When   charge   for   printing  case  not   allowed   as  a 
disbursement. 


c.  Administratrix. —  An  administra- 
trix is  individually  liable  for  costs, 
though  sued  as  administratrix,  in  an 
action  accruing  after  the  death  of  her 
Intestate,  which  she  might  have  brought 
Individually:  Lakin  v.  Sutton,  132  App. 
Div.  557;  116  N.  Y.  Supp.  820. 

d.  Amendment. — After  the  reversal 
of  a  Judgment  against  an  executrix,  as 
Buch,  an  amendment  of  the  complaint  so 
as  to  charge  her  personally,  should  be 
conditioned  on  the  payment  of  costs  to 
date  of  the  amendment,  except  costs  be- 
fore trial:  Parrelly  v.  Schaettler,  124 
App.  Div.  120;  108  N.  Y.  Supp.  1132. 

e.  Although  a  demurrer  admits  the 
allegations  of  the  complaint  while  it 
stands,  the  court,  on  overruling  the  de- 
murrer should  grant  leave  to  withdraw 
unless  the  demurrer  was  imposed  in  bad 
faith;  where  such  leave  was  omitted 
from  the  interlocutory  Judgment  and 
the  same  is  ofTered  in  evidence  on  a  trial 
as  an  admission  of  the  facts,  the  inter- 
locutory Judgment  should  be  amended 
so  as  to  relieve  the  plaintiff  on  the  pay- 
ment of  costs:  Asphalt  Construction  Co. 
V.  Bouker,  127  App.  Div.  130;  111  N. 
Y.  Supp.  341. 

f.  In  an  action  for  slander,  facts 
showing  provocation  are  good  as  a 
partial  defense;  but  a  demurrer  will  be 
sustained  to  an  allegation  of  facts 
neither  provocative  nor  brought  to  the 
defendant's  knowledge  before  the  slan- 
der; although  demurrers  to  various  de- 
fenses have  been  sustained,  an  amend- 
ment should  be  conditioned  on  the  pay- 
ment of  a  single  bill  of  costs:  Andrus  v. 
Harris.  126  App.  Div.  564;  110  N.  Y. 
Supp.  819. 

g.  After  a  Judgment  for  the  plaintiff 
has  been  reversed  because  of  the  ad- 
mission of  evidence  incompetent  under 


the  pleadings,  a  subsequent  amend- 
ment making  the  evidence  admissible, 
should  be  conditioned  upon  the  pay- 
ment of  costs  and  disbursements  in 
the  action  to  the  date  of  the  order, 
with  costs  of  motion:  Carpenter  v. 
Atlas  Improvement  Co.,  132  App.  Div. 
112;  116  N.  Y.  Supp.  454. 

h.  Where  after  one  trial  of  an  ac- 
tion to  recover  for  negligence  and  after 
the  withdrawal  of  a  Juror  by  the  plain* 
tiff  on  a  second  trial,  because  the  court 
intimated  that  it  would  refuse  to  allow 
evidence  of  certain  negligence  not 
charged  in  the  complaint,  the  plaintiff 
moves  for  leave  to  amend  by  alleging 
additional  grounds  of  negligence,  the 
leave  should  be  conditioned  on  the  pay* 
ment  of  all  costs  and  disbursements  of 
the  action  to  the  date  of  the  amend- 
ment: Purcell  V.  Hoffman  House,  131 
App.  Div.  239;  115  N.  Y.  Supp.  778. 

i.  Although  the  appellate  division 
has  reversed  a  Judgment  on  the  ground 
that  the  complaint  did  not  state  a 
cause  of  action  by  reason  of  the  failure 
to  plead  a  foreign  law,  and  has  also 
reversed  an  order  allowing  an  amend- 
ment of  the  complaint  at  the  close  of 
the  trial  after  verdict  rendered,  the 
special  term  nevertheless  has  discre- 
tionary  power  to  allow  such  amend- 
ment on  terms;  where  an  order  im- 
posing terms  is  merely  modified  and 
affirmed,  no  costs  will  be  granted  on  an 
appeal  from  the  entire  order:  Audley  v. 
Townsend.  131  App.  Div.  79;  115  N. 
Y.  Supp.  145. 

j.  Where  an  amendment  of  tho  com- 
plaint will  require  the  two  defendants 
to  plead  anew  and  prepare  for  trial 
upon  the  new  Issue,  the  amendment  will 
be  granted  only  upon  condition  of  the 
payment  of  costs   to  both   defendants: 
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RusBo  Y.  Lordi,  69  Misc.  330;  126  N.  T. 
Bupp.  412. 

,  a.  On  a  motion  by  defendant  to 
amend  his  answer,  after  the  withdrawal 
of  a  juror  upon  the  trial,  at  the  defend- 
ant's request,  to  enable  him  to  make 
such  motion,  the  present  rule  requires 
the  imposition  of  full  taxable  costs  to 
the  time  of  motion  as  a  condition  of 
granting  it:  Dose  v.  Hirsch  Bros.,  67 
Misc.  229;   124  N.  Y.  Supp.  695. 

b.  Upon  a  motion  by  plalntift  to 
amend  his  complaint  after  the  with- 
drawal of  a  juror  upon  the  trial  at  plain- 
tiff's request  to  enable  him  to  make 
such  motion,  the  terms  upon  which  the 
motion  should  be  granted  is  within  the 
discretion  of  the  special  term,  in  a  case 
where  the  nature  of  the  action  is  not 
changed:  Lifshitz  v.  Mlnsker  Ben.  Soc., 
67  Misc.  231;   124  N.  Y.  Supp.  596. 

c.  Appeal. — The  costs  on  an  appeal 
from  the  city  court  of  the  city  of  New 
York  to  the  appellate  term  of  the 
supreme  court  are  regulated  by  |  3261, 
subd.  4;  where  defendant  succeeded  on 
the  appeal  and  plaintiff's  motion  for  a 
reargument  was  granted,  but  the  judges 
sitting  at  the  term  at  which  the  cause 
appeared  upon  the  calendar  refused  to 
hear  or  permit  reargument  and  sent  the 
briefs  submitted  to  the  judges  who  haa 
previously  heard  the  argument,  defend- 
ant is  entitled  to  tax  in  his  bill  of  costs 
a  fee  for  reargument;  and  a  motion  by 
plaintiff  for  re  taxation  of  costs  by 
striking  out  the  reargument  fee  will  be 
denied:  Schwart  ▼.  Ribaudo,  63  Misc. 
64;    116  N.  Y.  Supp.   686. 

d.  The  successful  party  on  appeal 
from  an  order  of  the  appellate  term  of 
the  supreme  court,  reversing  a  judg- 
ment of  the  municipal  court  and  order- 
ing a  new  trial,  where  the  appellate  di- 
vision reverses  the  determination  of  thr 
appellate  term,  and  affirms  the  judg- 
ment of  the  municipal  court,  is  entitled 
to  the  costs  of  the  appeal  in  both  courts; 
the  costs  to  be  awarded  are  governed  by 
subd.  4  of  8  3261:  Greenwald  v.  Weir,  131 
App.  Div.  668;  116  N.  Y.  Supp.  172. 

e.  Argument — Where  an  appeal  from 
a  judgment  comes  on  for  argument  in 
the  court  of  appeals  and  is  dismissed 
with  costs  upon  the  argument,  the  re- 
spondent is  entitled  to  tax  costs  before 
and  after  notice  of  argument:  Dooley  v. 
Union  Railway  Co.,  57  Misc.  146;  107 
N.  Y.  Supp.  882. 

f.  Arrest — The  undertaking  required 
by  the  statute  secures  not  only  the  taxa- 
ble costs  recoverable  when  defendant 
succeeds  but  counsel  fees  in  efforts  to 
vacate  the  order  of  arrest,  in  securing 
bail  and  in  the  trial  of  the  case  and  for 
loss  of  earnings  during  imprisonment: 
McLean  v.  Fidelity  &  Deposit  Co.,  56 
Misc.  623;  107  N.  Y.  Supp.  907. 

g.  Case  on  appeal.— Where  plaintiffs 
refuse  to  settle  a  statement  as  to  the 


contents  of  certain  judgment  rolls  used 
by  them  in  opposition  to  a  motion  to 
vacate  a  judgment  and  compel  the  de- 
fendant on  appeal  to  print  the  judg- 
ment rolls  in  full,  the  court,  in  order  to 
emphasize  its  disapproval,  may  Impose 
the  cost  of  printing  the  record  upon  the 
plaintiffs:  Holl  v.  Builders  Construction 
Co.  127  App.  Dlv.  727;  111  N.  Y.  Supp. 
876. 

h.  Case. — On  an  appeal  from  an 
order  denying  a  motion  for  a  new  trial 
made  on  the  ground  of  newly  discovered 
evidence  it  is  necessary  to  make  a  case 
and  exceptions;  the  prevailing  party  is 
entitled  to  full  costs  of  appeal,  although 
he  is  also  entitled  to  full  costs  on  a 
simultaneous  appeal  from  the  judgment: 
Pease  v.  Pennsylvania  R.  R.  Co.,  137 
App.  Div.   468;   121  N.  Y.  Supp.  784. 

i.  Condemnation. — ^Where  both  par- 
ties succeed,  the  petitioner  upon  the 
Issues  raised  by  the  answer,  and  the  de- 
fendant upon  the  proceedings  before 
the  commissioners,  both  parties  are  en- 
titled to  costs,  the  petitioner  costs  of 
the  trial  of  the  issues  before  the  court 
and  the  defendant  to  a  full  bill  of  costs 
for  the  proceedings  before  the  commis- 
sioners: Matter  of  Village  of  Theresa, 
121  App.  Div.  119;  106  N.  Y.  Supp.  668. 

j.  The  general  rule  applicable  to 
legal  actions  and  proceedings  that  costs 
and  disbursements  are  not  recoverable 
unless  allowed  by  statute  is  not  appli- 
cable to  proceedings  taken  under  the 
power  of  eminent  domain:  Brainerd 
V.  State  of  N.  Y.,  74  Misc.  100. 

k.  Costs. — On  the  submission  of  a 
controversy  upon  an  agreed  state  of 
facts,  where  several  questions  are  in- 
volved, and  some  are  decided  for  the 
plaintiff  and  some  for  the  defendant* 
no  costs  are  allowed:  Cataract  Power 
and  Conduit  Co.  v.  City  of  Buffalo,  131 
App.  Div.  485;  116  N.  Y.  Supp.  1046. 
1.  Default. — ^Where,  on  defendant's 
motion,  an  order  is  made  and  entered 
opening  his  default  and  requiring  him 
to  deposit  the  amount  of  the  judgment 
in  court  on  or  before  a  certain  date  and 
pay  ten  dollars  costs,  a  subsequent 
order,  entered  on  plaintiff's  motion 
without  notice  to  defendant,  requiring 
the  costs  also  to  be  paid  before  said 
date,  is  erroneous:  Rlchman  v.  Bone- 
wur,  66  Misc.  609;  107  N.  Y.  Supp.  676. 

m.  Where  one,  not  being  represented 
in  the  proceeding,  has  been  adjudged 
a  lunatic,  he  has  an  absolute  right  to  a 
rehearing,  and  an  imposition  of  the  pay- 
ment of  costs  to  date  as  a  condition  for 
opening  the  "  default "  is  an  abuse  of 
the  discretion  of  the  court:  Matter  of 
Hammond,  126  App.  Div.  865;  110 
N.  Y.  Supp.  643. 

V  n.  Demurrer. — Where  a  demurrer  to 
a  complaint  Is  disposed  of  on  motion 
for  judgment  on  the  pleadings,  under  I 
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647,  costs  after  notice  of  trial  aad  a 
trial  fee  are  not  taxable:  Singer  Mfg. 
Co.  V.  Granite  Spring  W.  Co.,  67  Misc. 
575;   124  N.  Y.  Supp.  750. 

a.  Where  a  demurrer  bas  been 
noticed  for  argument,  costs  before  and 
after  notice  of  trial  should  be  awarded 
as  a  condition  for  an  order  granting 
leave  to  withdraw  the  demurrer:  Conti- 
nental Securities  Co.  v.  Belmont,  72 
Misc.  94. 

b.  Directors — ^Where  the  directors  of 
the  corporation  defend  a  suit  xor  specific 
performance  not  upon  the  merits,  bnt 
upon  mere  technicalities,  the  court  in 
its  discretion  may  charge  them  with 
costs  and  grant  an  extra  allowance: 
General  Railway  Signal  Co.  v.  Cade,  122 
App.  Div.  106;   106  N.  Y.  Supp.  729. 

c.  Discretion. — The  amount  of  costs 
to  be  paid  as  a  condition  of  granting 
leave  to  amend  a  complaint  upon  appli- 
cation to  the  special  term  is  in  the 
discretion  of  the  court:  O'Beirne  v. 
Kelly,  68  Misc.  134;  124  N.  Y.  Supp. 
948. 

d.  Disbursements.  —  Disbursements 
paid  for  copies  of  stenographer's  min- 
utes of  a  trial  procured  for  the  purpose 
of  preparing  amendments  to  the  case  on 
appeal  may  be  taxed,  although  they 
were  ordered  and  used  during  the  prog- 
ress of  the  trial;  but  the  cost  of  a  tran- 
script of  the  minutes  of  a  summing  up 
is  not  taxable:  Pratt  v.  Clark,  124  App. 
Div.  248;   108  N.  Y.  Supp.  734. 

e.  Discontinuance. —  The  court  may, 
as  a  condition  of  granting  an  order  of 
discontinuance  in  an  action  to  restrain 
defendants  from  infringing  a  trade 
mark,  in  which  action  an  unusual  num- 
ber of  motions  were  made,  and  much 
testimony  taken  by  commissions,  im- 
pose the  payment  of  a  single  bill  of 
taxable  costs  to  date,  and  a  sum  to 
partly  reimburse  defendants  for  their 
outlay  in  preparing  their  defense:  Am. 
West  Indies  T.  Co.  v.  Porto  Rican  A. 
C.  Co.,  63  Misc.  518;  117  N.  Y.  Supp. 
614. 

f.  Guardian  ad  litem. — ^The  court 
has  no  power  to  award  a  guardian 
ad  litem,  representing  an  infant  in  an  ac- 
tion to  construe  a  will,  compensation 
payable  out  of  the  estate,  beyond  the 
taxable  costs  and  the  additional  allow- 
ance authorized  by  9  3253;  and  where 
it  appears  that  the  infant  has  no  in- 
terest in  the  subject-matter  of  the  liti- 
gation, the  guardian  is  entitled  only  to 
statutory  costs  and  allowances:  Wal- 
brldge  v.  Walbridge,  132  App.  Div.  33; 
116  X.  Y.  Supp.  239. 

g  .  Injunction. — On  a  reference  to  as- 
certain damages  caused  by  an  injunc- 
tion, costs,  not  exceeding  ten  dollars, 
with  necessary  disbursements  for 
referee's  fees,  may  be  awarded  defend- 
ant;  the  discontinuance  of  the  action, 


after  obtaining  the  injunction  is  equlTar 
lent  to  a  decision  that  plaintifT  was  not 
entitled  thereto:  Harrison  v.  Hind  & 
Harrison  Plush  Co..  128  App.  Div.  460; 
112  N.  Y.  Supp.  834. 

h.  Intervenors. — ^Where  an  action  is 
at  law  and  the  rights  of  certain  inter- 
venors  have  been  worked  out,  through 
the  plaintiff,  only  one  bill  of  costs 
should  be  awarded,  and  that  to  the 
plaintiff:  Reed  v.  Provident  8.  L.  A. 
Socy,  190  N.  Y.  Ill;  modfg  112  App. 
Div.  922. 

i.  Opening  default. — ^Upon  opening  a 
default,  the  party  in  default  should  be 
required  to  pay  thirty  dollars  trial  fee, 
ten  dollars  costs  of  opposing  motion 
and  the  taxable  disbursements  of  enter- 
ing Judgment:  Farrell  v.  Kennedy,  126 
App.  Div.  901. 

j.  Partition. — ^Where  the  people  of 
the  state  of  New  York  have  been  made 
a  party,  under  S  1594,  In  an  action 
brought  by  one  of  the  heirs  of  an  in- 
testate, who  resides  within  the  state, 
for  a  partition  of  certain  real  estate,  and 
the  supreme  court  having  in  its  dis- 
cretion, under  S  1579,  rendered  Judg- 
ment against  the  people  for  the  costs 
and  expenses  of  the  action,  the  court  of 
appeals  will  not  Interfere  with  the  dis- 
cretion exercised  in  such  case:  Haley  v. 
Sheridan,  190  N.  Y.  331;  aff'g  114  App. 
Div.  903. 

k.  Referee. — ^Where,  in  an  action  on 
an  account,  an  interlocutory  Judgment 
is  entered  sending  it  to  a  referee  to 
take  and  state  the  account,  upon  whose 
report  final  Judgment  is  afterwards 
entered,  there  is  but  a  single  trial  and 
but  one  trial  fee  should  be  taxed. 
Boissevain  v.  Pope,  64  Misc.  292;  118 
N.  Y.  Supp.  577. 

1.  Reversal. — ^Where  upon  appeal  to 
the  appellate  term  from  an  order  of  the 
city  court  of  the  city  of  New  York, 
granting  a  new  trial  upon  the  ground 
of  newly  discovered  evidence,  the  order 
is  reversed  with  costs  and  disburse- 
ments, defendant  is  entitled  as  a  mat- 
ter of  right  to  tax  the  costs  provided 
for  in  §  3251,  sub.  4:  Brennan  v.  Joline, 
70  Misc.  537;  127  N.  Y.  Supp.  676. 

m.  Sanity — In  a  proceeding  to  inqnlre 
into  the  sanity  of  a  defendant  an  order 
directing  the  commissioners  to  recon- 
vene and  give  reasonable  opportunity 
to  present  a  defense  will  be  granted 
upon  the  condition  that  costs  and  ex- 
penses be  paid:  Matter  of  Hammond, 
55  Misc.  124;    106  N.  Y.  Supp.  285. 

n.  Second  trial. — Where  a  verdict  in 
favor  of  the  plaintiff  is  set  aside  and 
the  plaintiff  succeeds  upon  a  second 
trial,  he  is  entitled  to  tax  two  trial 
fees:  Gilmour  Mfg.  Co.  v.  Stetler, 
58  Misc.  361:   109  N.  Y.  Supp.  667. 

o.  Separate  commissions.  —  Where 
separate    commission    must    issue    for 
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the  examination  of  witnesses  residing 
in  different  localities  the  party  success- 
ful in  the  action  is  entitled  to  tax  in  his 
bill  of  costs  the  «um  of  ten  dollars  for 
drawing  the  interrogatories  attached  to 
each  commission:  Rose  t.  Swartout,  73 
Misc.  583. 

a.  Separate  defendants. — Where  the 
defendants  appeared  by  different  attor- 
neys, who  took  part  in  the  trial,  and 
their  answers  were  separate  and  sep- 
arate motions  were  made  by  their 
counsel  to  dismiss  the  complaint,  costs 
should  be  allowed  to  each  of  them  upon 
a  judgment  in  their  favor.  Jacobs  t. 
Felnstein,  133  App.  Div.  416;  117  N. 
Y.  Supp.  823. 

b.  Specific  performanoe. — ^Where  the 
Judgment  in  an  action  by  a  vendee  for 
specific  performance  has  been  reversed, 
the  plaintiff  should  be  allowed  to  amend 
to  set  out  the  true  ground  of  objection, 
conditioned,  on  the  payment  of  all  costs 
and  disbursements,  and  ten  dollars  costs 
of  motion:  Rosenberg  v.  Feiering,  124 
App.  Div.  522;  108  N.  T.  Supp.  941. 

c.  Slate  hospital. — ^It  is  an  abuse  of 
discretion  to  grant  costs  against  the 
superintendent  of  a  state  hospital  on 
the  discharge  on  habeas  corpus  of  one 
detained  as  insane:  People  ex  rel.  Put- 
man  V.  Palmer,  122  App.  Div.  123;  106 
N.  Y.  Supp.  688. 

d.  Stay. — ^Where  a  complaint,  is  dis- 
missed, with  costs  to  the  defendant,  an- 
other action  to  recover  upon  the  same 
cause  will  be  stayed  until  the  costs  of 
the  former  action  are  paid:  Singer  v. 
Oarlick,  123  App.  Div.  282;  107  N.  Y. 
Supp.  972. 

e.  Stockholder. — ^When  an  action  to 
enforce  the  liability  of  a  stockholder  for 
the  debts  of  a  corporation  is  brought  in 
the  supreme  court  and  the  defendant 
was  served  within  the  county  of  New 
York  and  the  amount  claimed  by  the 
plaintiff  is  under  |250,  he  is  not  en- 
titled to  costs  on  the  opening  of  a  judg- 
ment in  his  favor  taken  by  default: 
Qirbekian  v.  Costikyan,  126  App.  Div. 
812;  111  N.  Y.  Supp.  248. 

f.  Term  fee. — ^As  a  general  rule,  a 
successful  party  cannot  tax  witness  or 
term  fees  for  prior  terms  at  which  the 
cause  was  improperly  placed  upon  the 
calendar  before  joinder  of  issue;  a  mere 
oral  agreement  between  the  attorneys 
for  the  respective  parties  that  the  cause 
should  be  placed  upon  the  calendar  be- 


fore joinder  of  issue  and  tried,  ''if  it 
could  be  done,*'  does  not  entitle  tlie  de- 
fendant who  prepared  for  trial  and  sub- 
poenaed the  witness  before  serving  Ills 
answer  to  witness  and  trial  fees  for  that 
term:  Kennedy  v.  Jarvis,  126  App.  DiT. 
651;  110  N.  Y.  Supp.  894. 

g.  Transferror — ^Where  a  transferror 
is  within  the  Jurisdiction  of  the  oourt 
he  may  be  charged  with  coats  by  a  pro- 
ceeding under  I  3247*  and  where  he  is 
without  the  Jurisdiction,  and  has  desig- 
nated no  person  upon  whom  process 
may  be  served,  an  action  may  be 
brought;  S  3247  is  permissive  and  does 
not  bar  an  action  where  the  proceeding 
is  not  an  adequate  remedy:  Hiscock  t. 
Tuck,  122  App.  Div.  116;  106  N.  Y. 
Supp.  700. 

h.  To  whom  belong. — ^The  costs  in  a 
Judgment  belong  to  the  client,  not  to 
the  attorney,  in  the  absence  of  an  agree- 
ment to  the  contrary:  Caccia  v.  Isecke. 
123  App.  Div.  779;  108  N.  Y.  Supp.  542. 

i.  Withdraw  Joror. — ^Where  the  de- 
fendant answered  alleging  that  he  had 
no  knowledge  or  information  sufficient 
to  form  a  belief  as  to  the  truth  of 
material  allegations  of  the  complaint, 
and  at  the  trial  he  was  allowed  to  with* 
draw  a  juror,  upon  payment  of  a  trial 
fee  and  plaintiff's  disbursements,  for 
the  inartificiallty  of  his  answer,  an 
order  of  the  special  term  permitting 
him  to  amend  in  the  exact  language  of 
the  Code,  without  imposition  of  further 
terms,  will  be  affirmed  upon  appeal: 
Baum  V.  Ellas,  64  Misc.  43;  117  N.  Y. 
Supp.  935. 

j.  Where  a  judgment  in  favor  of 
plaintiff  was  reversed  with  costs  to  the 
appellant  to  abide  the  event,  and  upon 
a  second  trial  the  complaint  was  dis- 
missed and  defendant  had  Judgment 
which,  on  appeal,  was  reversed  with 
costs  to  abide  the  event,  and  upon  a 
third  trial  judgment  was  entered  upon 
a  verdict  in  favor  of  plaintiff,  she  is  en- 
titled to  tax  a  trial  fee  for  each  of  the 
three  trials;  two  items  of  twenty-five 
dollars  each  for  proceedings  before  and 
after  granting  a  new  trial;  ten  dollars 
for  making  and  serving  a  case  of  more 
than  fifty  folios;  twenty  dollars  for 
making  and  serving  amendments  to 
case,  her  actual  disbursements  upon  the 
last  trial  and  printing  disbursements: 
Levine  v.  Klein,  66  Misc.  571;  122  N. 
Y.  Supp.  396. 


§  3252.    Additional  allowance  to  plaintiff  in  foreclosure,  partition,  etc 

See  rule  45  (Sup.  Ct),  Application  for  extra  allowance  to  be  made  to  trial  court 
before  costs  are  adjusted. 


k.  Eas^nent. — ^Where  an  action  is 
brought  to  procure  a  determination 
barring  a  claim  which  defendants  made 
to  an  easement  in  certain  real  estate 


owned  by  plaintiffs,  the  easement 
claimed  is  "  property  "  within  the  mean- 
ing of  S  3252;  and,  where  a  finding  in 
the  decision  upon  which  Judgment  was 
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rendered  in 
Talue  of  the 
fendants  at  a 
entitled    to 
under  said  f 
63  Misc.  527 
a.  Money 
to  construe  a 


plaintiff's  favor  fixes  tbe 
easement  claimed  hy  de- 
specific  sum,  plaintiffs  are 
an  additional  allowance 
3262:  Fumiss  y.  Fogarty^ 
;  117  N.  T.  Supp.  385. 
Judgment. — In  an  action 
will  it  is  improper  to  grant 


the  defendant's  attorney  an  extra  allow- 
ance where  the  plaintiff  did  not  ask 
for  a  money  judgment,  and,  there  being 
no  sum  of  money  involved  in  the  de- 
termination, there  was  nothing  upon 
upon  which  the  allowance  could  be  pre- 
dicated: Wallach  v.  Wallach,  144  App. 
Dlv.  19. 


§  3253.  Additional  allowance  to  either  party  In  difficult  and  certain 
other  cases. 

^  In  an  action  brought  to  foreclose  a  mortgage  upon  real  property  or  for 
the  partition  of  real  property  or  in  a  difficult  and  extraordinary  oase  (where 
a  defense  has  been  interposed  in  an  action) ,  or,  except  in  the  first  and 
second  judicial  districts,  in  a  special  proceeding  by  certiorari  to  review  an 
assessment  under  article  thirteen  of  the  tax  law,  and  the  acts  amending 
the  same,  the  court  may  also,  in  its  discretion,  award  to  any  party  a  further 
sum,  as  follows: 

1.  In  an  action  to  foreclose  a  mortgage,  a  sum  not  exceeding  two  and 
one-half  per  centum  upon  the  sum  due,  or  claimed  to  be  due  upon  the  mort- 
gage, nor  the  aggregate  sum  of  two  hundred  dollars. 

2.  In  any  action,  or  special  proceeding,  specified  in  this  section,  where 
a  defense  has  been  interposed,  or  in  an  action  for  the  partition  of  real  prop- 
erty a  sum  not  exceeding  five  per  centum  upon  the  sum  recovered,  or 
claimed  or  the  value  of  the  subject-matter  involved. 

Amended  by  chap.  65  of  1909. 

See  rule  45  (Sup.  Ct.),  AppUcation  for  extra  aUowance  to  be  made  to  trial  court 
before  costa  are  adjusted. 


b.  Allowance. — ^The  allowances  to 
the  parties  in  an  action  of  partition 
may  not  in  the  aggregate  exceed  five 
per  centum  of  the  value  of  the  property 
sought  to  be  partitioned;  no  allowance 
in  addition  to  the  taxable  costs  may  be 
granted  to  the  guardian  ad  litem  of 
infant  defendants  having  no  personal 
Interest  in  the  proceeds  of  sale,  and  no 
additional  allowance  may  be  granted  to 
the  mortgagee:  MacFarlane  v.  Brdwer, 
63  Misc.  183;    116  N.  T.  Supp.  34. 

c.  Appeal. — In  order  to  review  the 
discretion  of  the  court  in  making  an 
allowance  under  this  section,  the  record 
on  appeal  must  properly  present  the 
question:  the  total  additional  allowance 
to  all  parties  cannot  exceed  5  per  cent 
of  the  sum  recovered  or  claimed  or  the 
value  of  the  subject  matter  involved: 
Van  Meter  v.  Kelly,  137  App.  Div.  455; 
121  N.  Y.  Supp.  874. 

d.  Aasessment. — On  certiorari  to  re- 
view an  assessment,  the  subject  matter 
Involved  is  the  tax,  not  the  assessment, 
and  an  extra  allowance  under  $  3253  is 
not  authorized:  People  ex  rel.  Glen  Tele- 


phone Co.  V.  Hall,  130  App.  Div.   360; 
114  N.  Y.  Supp.  511. 

e.  Condemnation. — ^There  is  no  au- 
thority for  granting  an  extra  allowance 
in  condemnation  proceedings  to  a  de- 
fendant, who  was  successful  on  the  trial 
of  the  issues  raised  by  his  answer  to 
the  petition ;  the  word  "  allowances  "  as 
used  in  I  3369  of  the  Code  of  Civil  Pro- 
cedure does  not  mean  extra  allowances: 
Erie  &  Jersey  Railroad  Co.  v.  Brown, 
123  App.  Div.  655;  107  N.  Y.  Supp. 
989. 

f.  In  proceedings  under  the  statute 
to  acquire  land  for  a  water  supply  the 
five  per  cent  additional  allowance  for 
costs  within  the  |2,000  limit  under 
f§  3253,  3254  must  be  calculated  upon 
the  award  made  to  the  owner  without 
reference  to  interest  payable  thereon 
under  the  statute:  Matter  of  Board  of 
Water  Supply,  75  Misc.  150. 

g.  Oontractors — An  additional  allow- 
ance in  an  action  brought  to  restrain 
the  execution  of  a  contract  requiring 
contractors  to  make  repairs  should  be 
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denied:  Bradshaw  v.  City  of  Jamestown, 
125  App.  DlT.  86;  109  N.  T.  Supp.  618. 

a.  Directors. — ^Where  the  directors  of 
the  corporation  defend  a  suit  for  specific 
performance  not  upon  the  merits,  but 
upon  mere  technicalities,  the  court  in 
its  discretion  may  charge  them  with 
costs  and  grant  an  extra  allowance: 
General  Railway  Signal  Co.  t.  Cade,  122 
App.  Div.  106;   106  N.  Y.  Supp.  729. 

b.  Discontinue. —  Leave  to  discon- 
tinue an  action  brought  to  recover 
damages  for  an  alleged  conspiracy  in 
excluding  the  plaintiff  from  certain 
theatres  so  as  to  prevent  him  from  pur- 
suing his  avocation  as  a  dramatic  critic, 
should  not  be  conditioned  upon  the  pay- 
ment of  an  extra  allowance  of  |500,  in 
addition  to  the  taxable  costs:  Metcalfe  v. 
Klaw,  130  App.  Div.  502;  114  N.  Y. 
Supp.  955. 

c.  Where  after  issue  joined  but  be- 
fore notice  of  trial,  the  plaintiff  moves 
to  discontinue  an  action  brought  to  de- 
clare a  devise  invalid,  the  discontinu- 
ance should  not  be  conditioned  upon 
the  payment  of  an  additional  allowance: 
Schlegel  v.  Roman  Catholic  Church  of 
Most  Holy  Trinity.  124  App.  Div.  502; 
108  N.  Y.  Supp.  955. 

d.  A  plaintiff  should  not  be  allowed 
to  discontinue  a  suit  without  payment  of 
an  extra  allowance  where  defendant  has 
been  greatly  inconvenienced:  Jermyn  v. 
Searing,  139  App.  Div.  116;  123  N.  Y. 
Supp.    832. 

e.  Ejectment. — ^Where  an  action  of 
ejectment  involved  difficult  and  extra- 
ordinary questions  of  fact,  the  research 
and  examination  of  ancient  documents, 
and  the  production  of  numerous  ex- 
hibits, an  order  granting  the  plaintiff 
an  extra  allowance  of  costs  will  not  be 
disturbed  on  appeal:  Town  of  North 
Hempstead  v.  Oelsner,  148  App.  Div. 
779. 

f.  Four  trials. — The  fact  that  a  case 
has  been  tried  four  times  does  not  ren- 
der it  an  extraordinary  one  such  as  to 
warrant  an  order  for  an  extra  allow- 
ance of  costs:  Vaughn  v.  Qlens  Falls  P. 
Cement  Co.,  59  Misc.  230;  112  N.  Y. 
Supp.  240. 

g.  Guardian  ad  litem. —  The  court 
has  no  power  to  award  a  guardian  ad 
litem,  representing  an  infant  in  an  action 
to  construe  a  will,  compensation  payable 
out  of  the  estate,  beyond  the  taxable  costs 
and  the  additional  allowance  authorized 
by  S  3253;  and  where  it  appears  that  the 
infant  has  no  interest  in  the  subject- 
matter  of  the  litigation,  the  guardian  is 
entitled  only  to  statutory  costs  and  al- 
lowances: Walbridge  v.  Walbridge,  132 
App.  Div.  33:  116  N.  Y.  Supp.  239. 

h.  Lands — ^Extra  allowance  denied  in 
action  to  recover  for  injuries  to  lands  by 
water  caused  by  the  Improper  align- 
ment of  bridge  abutments:    Cooper  v. 


New  York  L.  ft  W.  R.  Co.,  122   App. 
Div.  128;  106  N.  Y.  Supp.  611. 

i.  Lienors. — ^Attorneys  who  appeared 
for  a  large  number  of  labor  lienors,  and 
who  performed  a  large  amount  of  labor 
outside  of  making  proof  with  reference 
to  the  various  liens  represented  by  them, 
will  be  awarded  the  usual  costs  for  each 
lienor  represented  by  them  up  to  the 
time  of  trial  and  one  trial  fee:  New- 
man Lumber  Co.  v.  Wemple,  56  Misc. 
182;   107  N.  Y.  Supp.  327. 

j.  Money  Judgment. — In  an  action  to 
construe  a  will  it  is  improper  to  gran( 
the  defendant's  attorney  an  extra  al- 
lowance where  the  plaintiff  did  not  ask 
for  a  money  judgment,  and,  there  being 
no  sum  of  money  involved  in  the  deter- 
mination, there  was  nothing  upon  which 
the  allowance  could  be  predicated: 
Wallach  v.  Wallach,  144  App.  Div.  19. 

k.  Motion  to  dismiss. — ^Under  S  547, 
added  by  chapter  166  of  1908,  the  suffi- 
ciency of  the  complaint  may  be  tested  by 
a  motion  to  dismiss  after  issue  Joined* 
made  at  special  term  in  advance  of  the 
trial;  it  seems,  that  where  in  answer  to  a 
motion  to  dismiss  under  ft,  547  plaintiff 
make  a  counter  motion  for  leave  to  amend 
returnable  at  the  same  time  and  place,  the 
court  in  granting  the  amendment  may 
make  it  a  condition  that  the  defendant  be 
deemed  to  have  moved  to  dismiss  the 
complaint  as  amended;  on  the  granting  of 
a  motion  under  ft  547  to  dismiss  a  com- 
plaint, the  defendant  should  not  be  given 
an  additional  allowance  where  the  plain- 
tiff sued  to  recover  for  valuable  services 
rendered  to  the  defendant  and  others,  and 
his  efforts  to  secure  compensation  have 
been  fruitless:  Jones  v.  Oould,  130  App. 
Div.  451;  114  N.  Y.  Supp.  956. 

I.  New  trial.— The  plaintiff  can  only 
tax  costs  for  services,  etc,  made  futile 
by  granting  a  new  trial,  where  the  con- 
dition is  payment  by  defsndant  of  "  costs 
of  the  trial  already  had  and  the  dls- 
bursementB  to  the  date  of  the  order:" 
notice  of  trial  and  term  fees  may  not  be 
taxed:  Myers  v.  Fox,  129  App.  Div.  31; 
113  N.   Y,  Supp.  116. 

m.  Not  difficult. — Provision  for  extra 
allowance  stricken  out  on  the  ground 
that  the  case  was  not  difficult  and  extra- 
ordinary within  the  meaning  of  the 
statute:  Horner  v.  Webendorfer,  141 
App.  Div.  759;   126  N.  Y.  Supp.  475. 

n.  Partition. — In  no  event  can  the 
total  allowance  in  actions  for  partition 
exceed  five  per  centum  upon  the  value 
of  the  subject-matter  involved:  Warren 
V.  Warren,  203  iN.  Y.  250. 

o.  Stock. — Where  the  appellate  divi- 
sion in  modifying  a  judgment  awarding 
plaintiff  the  value  of  certain  stock,  his 
costs  and  extra  allowance,  orders  that 
the  defendant  deliver  the  stock  to  plain- 
tiff and  account  for  the  dividends  with- 
out costs  to  either  party  in  the  appellate 
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court,  the  plaintiff  has  no  right  to  in- 
sert In  the  modified  judgment  the  pro- 
visions of  the  original  Judgment  award- 
ing him  costs  and  an  extra  allowance: 
Wasey  v.  Holbrook,  144  App.  DIt.  507. 

a.  Surplus  monejrs. — In  a  proceeding 
for  the  distribution  of  surplus  moneys 
arising  from  a  sale  upon  the  foreclosure 
of  a  mortgage,  the  court  cannot  grant 
an  extra  allowance  of  costs:  Syracuse 
Savings  Bank  v.  Stokes,  71  Misc.  508; 
130  N.  Y.  Supp.  596. 

b.  Trust  mortgage. — ^Where  a  Judg- 
ment ordering  the  sale  of  property  cov- 
ered by  a  trust  mortgage  and  directing 
the  disposition  of  the  proceeds  has  been 
rendered,  a  further  proceeding  to  deter- 
mine the  bondholders  who.  were  not  par- 
ties to  the  original  action,  and  the 
amount  due  each,  is  a  special  proceeding, 
and  the  court  has  power  to  make  allow- 
ance for  plaintiff's  attorney:  House  v. 
Amsdell  Brewing  &  Malting  Co.,  133  App. 
Div.  486;  117  N.  T.  Supp.  796. 

c.  Will.-^Cost8  may  be  awarded  by 
the  court,  in  an  action  under  §  2653-a  to 
determine  the  validity  of  the  probate  of  a 
will;  but  the  amount  which  can  be  al- 
lowed is  limited  by  SS  3253  and  3254, 


and  cannot  exceed  In  the  aggregate  the 
sum  of  12,000;  in  such  a  case,  where  the 
will  is  sustained,  the  counsel  fees  of  the 
executor  are  payable  out  of  the  estate, 
without  the  need  of  any  allowance  by 
way  of  costs:  Senter  v.  Petheram,  64 
Misc.  294;  118  N.  T.  Supp.  347. 

d.  The  court  has  no  power  to  grant 
extra  allowance  to  the  petitioners  in  a 
proceeding  for  the  voluntary  dissolution 
of  a  corporation:  Matter  of  Tarrytown, 
White  Plains  &  M.  R.  Co..  133  App.  Div. 
297;  117  N.  Y.  Supp.  695. 

e.  An  additional  allowance  cannot 
be  made  in  an  action  for  the  construc- 
tion of  a  will;  nor  to  a  special  guardian 
of  an  infant  defendant,  where  the  infant 
has  no  interest  in  the  fund  from  which 
compensation  to  the  guardian  for 
services  might  be  made:  Walter  v. 
Walter,  60  Misc.  570;  113  N.  Y.  Supp. 
897. 

f.  An  action  by  executors  to  offset 
against  a  legacy  the  amount  of  checks 
drawn  by  the  testator  to  the  order  of  the 
legatee  is  not  difficult  and  extraordinary: 
Leask  v.  Hoagland,  136  App.  Div.  658; 
121  N.  Y.  Supp.  197. 


§  3254.   Allowances  under  the  foregoing  sections  limited. 


allowance  to  a  plaintiff  cannot  exceed 
$2,000,  and  the  allowance  to  all  the 
defendants,  considered  as  a  class  or 
"  side  "  shall  not  exceed  another  $2,000: 
Warren  v.  Warren,  203  N.  Y.  250. 

j.  Will. — Costs  may  be  awarded  by 
the  court,  in  an  action  under  f  2653-a 
to  determine  the  validity  of  the  probate 
of  a  will;  but  the  amount  which  can  be 
allowed  is  limited  by  §§  3253  and  3254, 
and  cannot  exceed  in  the  aggregate  tho 
sum  of  $2,000;  in  such  a  case,  where  the 
will  is  sustained,  the  counsel  fees  of  the 
executor  are  payable  out  of  the  estate, 
without  the  need  of  any  allowance  by  way 
of  costs:  Senter  v.  Petheram,  64  Misc. 
294;  118N.  Y.  Supp.  347. 


g.  Condemnation. — In  proceedings 
under  the  statute  to  acquire  land  for 
a  water  supply  the  five  per  cent  ad- 
ditional allowance  for  costs  within  the 
$2,000  limit  under  IS  3253,  3254  must 
be  calculated  upon  the  award  made  to 
the  owner  without  reference  to  interest 
payable  thereon  under  the  sta/tute:  Mat- 
ter of  Board  of  Water  Supply,  75  Misc. 
150. 

h.  Counsel  fe«8i. — The  provisions  of 
S  3254  are  applicable  to  allowances  for 
counsel  fees  in  proceedings  for  the 
acquisition  of  lands  under  chap.  724  of 
the  Laws  of  1905:  Matter  of  Simmons 
(SecUon  2),  71  Misc.  152;  128  N.  Y. 
Supp.  724. 

i.  Total  allowances. — ^The  limitation 
prescribed  in   |   3254    means  that  the 

§  3256.    Disbursements  to  be  included  in  bill  of  costs. 

See  5  1313,  ante,  Disbursements  of  tespondent  transmitting  papers  on  appeal. 

See   rule   5    (Ct   of   App.),   When   charge   for   printing  case   not   allowed   as   a 
disbursement 

k.  Disbnraements. — ^When  the  appel- 
late division  modifies  a  surrogate's  decree 
"with  costs,"  the  award  Includes  neces- 
sary "disbursements,"  although  it  does 
not  so  state;  an  award  of  costs  Includes 
disbursements,  except  on  appeal  from 
orders:  Matter  of  Perry,  131  App.  Div. 
284;  116  N.  Y.  Supp.  744. 

1.  Minutes. — ^A  defendant  is  entitled 
to  tax  the  cost  of  a  copy  of  stenographic 


minutes  of  a  trial  when  it  was  necessary 
for  him  to  use  them  in  the  preparation 
of  amendments  to  the  case  on  appeal: 
Lrong  Island  Con.  &  Supply  Co.  v.  City 
of  N.  Y.,  142  App.  Div.  1;  126  N.  Y. 
Supp.  429. 

m.  Search. — ^The  expense  incurred  in 
procuring  an  official  search  which  is  a 
part  of  the  record  in  the  action  is  tax- 
able as  a  necessary  disbursement:  Rose 
V.   Swarthout,   73   Misc.   583. 
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a.  Witnesses^  fees. — A  defendant  rail- 
road transporting  witnesses  to  the  place 
of  trial  on  passes  Is  not  entitled  to  tax 
their  mileage;  a  notary  merely  adminis- 
tering oaths,  the  testimony  Being  taken 


by  the  parties.  Is  not  a  oommlssioner;  if 
he  be  considered  as  a  commissioner,  lie 
is  entitled  only  to  reasonable  compensa- 
tion: Valk  y.  Brie  Railroad  Ck).,  ISS  App. 
Div.  470;  112  N.  Y.  Supp.  792. 


§  3258.    When  defendant  entitled  to  increased  costs. 


b.  Costs. — One  holding  an  unexpired 
lease  of  lands  taken  by  eminent  domain 
Is  an  "  owner  "  within  S  3258,  and,  if  a 
resident  and  under  no  legal  disability 
to  convey  his  title,  is  entitled  to  costs 


under  f  S3 7 2  if  an  otter  to  purchase  has 
not  been  served  on  hi<i:  People  t. 
Thornton,  122  App.  Div.  287;  106  N.  T. 
Supp.  704. 


!  3262.    Costs;  how  taxed.   Allowances,  etc.,  hov/ computed. 


c.  Clerk — f  3262  empowering  a  clerk 
to  tax  'costs  upon  the  application  of  a 
party  without  express  order  of  the  court, 
applies  to  cases  in  which  costs  are  to  be 
inserted  in  the  Judgment  or  final  order; 
it  seems  that  the  court  has  power  to  refer 
the  taxation  of  costs  to  the  clerk  in  any 
case  aside  from  his  statutory  authority  as 
a  taxing  officer:  Ckrter  v.  Builders'  Con- 
struction Co..  134  App.  Div.  553;  119 
N.  Y.  Supp.  670. 


d.  Discretion— ^The  clerk  can  exercise 
no  Judicial  powei^,  and  upon  the  taxation 
of  costs  may  n6t  refuse  to  tax  a  bill  of 
costs  to  each  of  two  defendants  on  the 
ground  that  €hey  interposed  separate  de- 
fenses, unnecessarily  and  ooUuslvely,  and 
that  the  pihctlce  adopted  was  unjust  and 
a  fraud  ilpon  the  law:  Kaplan  v.  Olsen, 
64  Misc.  437;  118  N.  T.  Supp.  634. 


§  3264.    Retaxation. 

e.  Witness  fees. — ^Where  the  court  at 
special  term  has  passed  upon  the  reason- 
ableness of  witness'  fees  charged  in  a 
bill  of  costs  it  is  not  required  to  order  a 
retaxation  although  the  clerk  may  have 

§  3265.    Review  of  taxation. 

f.  Default. — One  who  makes  an  ex- 
cusable default,  when  the  costs  of  an 
action  are  retaxed,  Is  not  without  rem- 
edy for  defects  therein;   he  may  have 


determined  the  amount  under  the 
wrong  section  of  the  Code  of  Civil  Pro- 
cedure: Vibbard  v.  Kinser  Construction 
Co.,  145  App.  Div.  673. 


the  bill  of  costs  corrected  on  motion 
under  f  3265:  Dame  v.  Maynard,  139 
App.  Div.  385;  124  N.  Y.  Supp.  17. 


§  3267.    Affidavit  respecting  disbursements. 


g.  Actual  expenses. — Under  S  3267 
a  party  is  entitled  to  tax  only  such  actual 
and  necessary  disbursements  and  ex- 
penses as  he  has  made  or  incurred,  and 


his  bill  of  costs  must  be  verified  by  affi- 
davit: Matter  of  Rateau  Sales  Co.,  72^ 
Misc.  132. 


§  3268.    When  defendant  may  require  security  for  costs. 

The  defendant,  in  an  action  brought  in  a  court  of  record,  may  require 
security  for  costs  to  be  given,  as  prescribed  in  this  title,  where  the  plaintiff 
was,  when  the  action  was  commenced,  either 

1.  A  person  residing  without  the  state;  or,  if  the  action  is  brought  in 
a  county  court,  except  in  the  counties  of  Albany,  Kings,  Queens,  Eens- 
selaer  and  Richmond,  or  in  the  city  court  of  the  city  of  New  York,  the 
oity  court  of  Yonkers,  or  the  city  court  of  Albany,  residing  without  the  city 
or  county,  as  the  case  may  be,  wherein  the  court  is  located ;  or 
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2.     A  foreign  corporation ;  or 

8.     A  person  imprisoned  under  execution  for  a  crime ;  or 

4.     The  official  assignee  of  a  person  so  imprisoned ;  the  official  assignee 

or  official  trustee  of  a  debtor;  or  an  assignee  in  bankruptcy;  \^here  the 

action  is  brought  upon  a  cause  of  action^  arising  before  the  assignment, 

the  appointment  of  the  trustee,  or  the  adjudication  in  bankruptcy. 

From  2  R.  S.  620  (part  3,  chap.  10,  title  2),  f  1.  Amended  by  chap.  170  of  1891; 
chap.  524  of  194  (in  effect  Sept  1,  1904). 

Amended  by  chap.  118  of  1910. 

By  chap.  378  of  1897,  S  1345;  chap.  466  of  1901,  §  1345,  charter  of  New  York  city, 
the  word  "  city  "  means  the  city  of  New  York  as  it  existed  prior  to  January  1,  1898, 
before  its  consolidation  with  Brooklyn,  etc. 


a.  Assignee. — An  assignee  for  the 
benefit  of  creditors  suing  to  set  aside 
transfers  made  by  the  Insolvent  should  be 
required  to  give  security  for  costs  where 
there  are  no  assets  save  the  claim  in  suit: 
Graham  y.  Aschenbach,  136  App.  Diy. 
447;  120  N.  Y.  8upp.  822. 

b.  Bankruptcy* — A  trustee  in  bank- 
ruptcy suing  to  set  aside  fraudulent  con- 
veyances made  by  the  bankrupt  will  be 
required  to  give  security  for  costs  pur- 
suant to  S  3268  where  it  appears  that 
more  than  six  months  before  the  adjudi- 
cation in  bankruptcy  the  creditors  in 
whose  behalf  the  trustee  sues  had  ob- 
tained Judgment  against  the  bankrupt, 
and  the  execution  ttiereon  had  been  re- 
turned unsatisfied  so  that  a  creditor's  suit 
could  have  been  maintained  by  them: 
Kiendl  v.  Dubroof,  136  App.  Div.  8; 
120  N.  Y.  Supp.  161. 

c.  Executrix. —  When  a  plaintift, 
suing  as  executrix,  is  a  non-resident,  and 
it  appears  that  there  is  no  property  of 
the  estate  in  this  state  subject  to  execu- 
tion, the  defendant  is  entitled  to  security 
for  costs:  Mills  v.  Nassau  Bank,  123  App. 
Div.  514;  108  N.  Y.  Supp.  559. 

d.  Executor. — ^An  executor  of  an  es- 
tate sued  in  his  official  capacity  by  a 
non-resident  is  entitled  to  security  for 
costs  as  a  matter  of  right  because  the 
plaintiff  is  a  non-resident  under  S  3268, 
and  is  also  entitled  to  such  security  be- 
cause under  §  3271  he  is  sued  as  an 
executor;  under  9  3276  such  executor  is 
also  entitled,  after  the  allowance  of  an 
undertaking  given  pursuant  to  f§  3271 
and  3278,  to  an  order  requiring  the 
plaintiff  to  give  an  additional  under- 
taking if  the  sum  specified  in  the  first 
undertaking  is  insufflcient:  Banes  t. 
Rainey,  192  N.  Y.  286. 

e.  Guardian  ad  litem. — ^A  resident 
guardian  ad  litem  suing  on   behalf  of 


non-resident  infants  for  funds  in  the 
hands  of  defendant  as  their  trustee  will 
not  be  compelled  to  give  security  for 
costs:  CroBsett  v.  Dean,  69  Misc.  69; 
124  N.  Y.  Supp.  916. 

f.  Non-reeident. —  A  non-resident 
plaintiff  must  give  security  for  costs  upon 
motion  by  the  defendant,  though  the  de- 
fendant is  itself  a  foreign  corporation: 
Craig  V.  Du  Gros  (Limited),  63  Misc.  524; 
117  N.  Y.  Supp.  384. 

J;.  An  order  requiring  a  non-resident 
ntiff  to  give  an  undertaking  as  se- 
curity for  costs,  and  staying  his  proceed- 
ings until  it  is  filed  and  the  sureties 
Justify,  does  not  operate  as  an  extension 
of  defendant's  time  to  answer:  Schwehm 
Y.  Hinberg,  63  Misc.  525;  117  N.  Y.  Supp. 
321. 

h.  Residence. — ^Residence  in  the 
borough  of  Brooklyn  is  residence  without 
the  city  or  county  where  the  city  court 
of  the  city  of  New  York  is  located;  and 
a  plaintiff  residing  there  may  be  required 
to  give  security  for  costs  in  an  action  in 
said  court:  Brassack  v.  Interborough  R.  T. 
Co.,  66  Misc.  189;  121  <N.  Y.  Supp.  216. 

i.  Security. — ^Even  where  the  right 
to  security  for  costs  is  absolute  that  right 
may  be  waived  by  failing  to  move 
promptly;  a  motion  for  security  for  costs 
after  the  Joinder  of  issue  and  only  a  week 
before  the  day  set  for  trial  should  be 
denied  in  the  absence  of  a  valid  excuse 
for  the  delay:  United  States  v.  Bangs,  134 
App.  Div.  215;  118  N.  Y.  Supp.  936. 

j.  Trustee. — In  an  action  brought  by 
a  trustee  In  bankruptcy  to  set  aside  a 
conveyance  of  real  property,  as  in  fraud 
of  creditors,  he  will  not  be  required  to 
give  security  for  costs:  Entwisle  y. 
Cohen,  141  App.  Div.  834;  125  N.  Y. 
Supp.   935. 


§  3269.    Id.;  after  action  commenced. 


k.  Arbitration. — ^A  stipulation  in  an 
action  to  submit  the  question   of  the 


amount  of  damages,  but  not  the  defend- 
ant's liability,   to   a  board   of   five  ap- 
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praisers  is  not  an  arbitration  within 
I  3269  requiring  arbitrators  to  take 
oaths:  Turner  v.  N.  Y.  C.  &  H.  R.  R. 
R.  Co.,  74  Misc.  524. 

a.  Trustee. — In  an  action  brought  by 
a  trustee  in  bankruptcy  to  set  aside  a 


conveyance  of  real  property,  as  in  fraud 
of  creditors,  he  will  not  be  required  to 
give  security  for  costs:  Entwisle  v. 
Cohen,  141  App.  Div.  834;  125  N.  Y. 
Supp.  935. 


S  3271.    Id.;  fn  actions  by  and  against  executors,  etc. 


b.  Executor. — ^An  executor  of  an  es- 
tate sued  in  ?iis  official  capacity  by  a 
non-resident  is  entitled  to  security  for 
costs  as  a  matter  of  right  because  the 
plaintiff  is  a  non-resident  under  S  3268, 
and  is  also  entitled  to  such  security  be- 
cause ucder  S  3271  he  is  sued  as  an 
executor;  under  §  3276  such  executor  is 
also  entitled,  after  the  allowance  of  an 
undertaking  given  pursuant  to  9S  3271 
and  3278,  to  an  order  requiring  the 
plaintiff  to  give  an  additional  under- 
taking if  the  sum  specified  in  the  first 
undertaking  Is  insufficient:  Banes  ▼. 
Bailey,  192  N.  Y.  286. 

c.  Foreign. — A  foreign  administrator 
having  ancillary  letters  in  this  state 
who  has  not  been  required  to  give  a 
bond,  because  the  ancillary  letters  were 
issued  solely  to  enable  him  to  maintain 

§  3272.    Order  to  give  security. 

f.  Condemnation. — In  condemnation 
proceedings  brought  for  the  acquisition 
of  a  toll  bridge,  the  owner  of  suc(h 
bridge  is  not  entitled  to  costs  under 
8   3372,  but  is  entitled   to  costs   under 


an  action  on  an  accident  policy,  that 
being  the  sole  property  of  the  intestate 
in  this  state,  should  be  required  to  give 
security  for  costs:  Hilgenberg  v.  Great 
Eastern  Casualty  &  I.  Co.,  144  App. 
Div.  411. 

d.  Guardian  ad  litem. — ^A  resident 
guardian  ad  litem  suing  on  behalf  of 
non-resident  infants  for  funds  in  the 
hands  of  defendant  as  their  trustee  will 
not  be  compelled  to  give  security  for 
costs:  Crossett  v.  Dean,  69  Misc.  69; 
124  N.  Y.  Supp.  916. 

e.  Reviewable. — The  discretion  of 
the  court  in  requiring  a  plaintiff  to  give 
security  for  costs  in  actions  by  or 
against  executors,  is  reviewable  by  the 
appellate  division:  Schmaiz  v.  Crow 
Construction  Co.,  146  App.  Div.  623. 


fi  3240;  no  extra  allowance,  however, 
is  permissible:  Matter  of  People  of  the 
State  of  N.  Y.,  70  Misc.  72;  128  N.  Y. 
Supp.  29. 


§  3276.    Order  to  give  additional  security.    Proceedings. 


g.  Executor. — An  executor  of  an  es- 
tate sued  in  his  official  capacity  by  a 
non-resident  is  entitled  to  security  for 
costs  as  a  matter  of  right  because  the 
plaintiff  is  a  non-resident  under  §  3268, 
and  is  also  entitled  to  such  security  be- 
cause under  §  3271  he  is  sued  as  an 
executor;  under  ft  3276  such  executor 
is  also  entitled,  after  the  allowance  of  an 
undertaking  given  pursuant  to  SS  3271 
and  3278,  to  an  order  requiring  the 
plaintiff  to  give  an  additional  under- 
taking if  the  sum  specified  in  the  first 
undertaking  is  insufficient:  Banes  v. 
Bailey.  192  N.  Y.  286. 

h.  Right. — ^The  right  to  additional 
security  for  costs  is  purely  a  creation  of 


the  statute,  and  that  right  must  be 
found  in  I  3276  or  it  does  not  exist;  as 
said  action  does  not  in  express  terms 
entitle  a  party  to  further  or  additional 
security  when  additional  security  has 
once  been  given,  there  is  no  right  there- 
to: Schroeder  v.  Page,  124  App.  Div. 
253;  108  N.  Y.  Supp.  721. 

i.  Statutory. — ^The  right  to  require  a 
non-resident  plaintiff  to  give  additional 
security  for  costs  is  purely  a  creation 
of  the  statute,  and  the  right  thereto 
must  be  found  in  §  3276,  which  is  the 
only  statute  applicable:  Banes  v.  Rainey, 
124  App.  Div.  583;  109  N.  Y.  Supp.  140. 


§  3277.    Effect  of  failure  to  obey  order  to  give  security. 


j.  Before  judgment. — S  3277  applies 
only  where  default  is  made  prior  to 
Judgment,  and  not  to  a  case  where  an 
interlocutory  Judgment  settling  the 
rights  of  the  parties  has  already  been 
entered:  Kliger  v.  Rosenfeld,  144  App. 
Div.  571. 


k.  Security  for  costs. —  A  Judgment 
dismissing  a  complaint  pursuant  to 
§  3277  is  not  appealable  to  the  appel- 
late division  and  that  court  has  no 
power  to  review  the  various  orders 
upon  which  the  Judgment  is  founded 
although    mentioned    in    the    notice  of 
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appeal;  0346  does  not  Include  a  Judg- 
ment dismissing  the  complaint  taken  on 
motion  pursuant  to  S  3277;  al though 
S  1316  permits  the  review  of  certain 
orders,  yet  such  orders  are  reviewable 
only  when  an  appeal  lies  from  the  judg- 
ment; although  the  defendant's  an- 
swer set  up  a  counterclaim  the  dis- 
missal of  the  complaint  for  failure  to  file 


an  additional  undertaking  is  not  a  vio- 
lation of  the  plaintiff's  property  rights 
under  the  14th  amendment  to  the 
Federal  Constitution,  when  no  affirma- 
tive relief  was  asked  or  obtained  by 
the  defendant  upon  the  counterclaim 
on  the  dismissal  of  the  complaint:  Jones 
V.  Sabin.  122  App.  Div.  666;  107  N.  Y. 
Supp.  608. 


§  3278.    Liability  of  attorney,  for  costs  in  certain  actions. 


a.  Executor. — ^An  executor  of  an  es- 
tate sued  in  his  official  capacity  by  a 
non-resident  is  entitled  to  security  for 
costs  as  a  matter  of  right  because  the 
plaintiff  is  a  non-resident  under  S  3268» 
and  is  also  entitled  to  such  security  be- 
cause under  §  3271  he  is  sued  as  an 
executor;   under  S   3276  such  executor 


is  also  entitled  after  the  allowance  of  an 
undertaking  given  pursuant  to  SS  3271 
and  3278  to  an  order  requiring  the 
plaintiff  to  give  an  additional  under- 
taking if  the  sum  specified  in  the  first 
undertaking  is  insufficient:  Banes  v. 
Bailey,  192  N.  Y.  286. 


§  3280.    Talcing  fees  not  prescribed  by  law,  prohibited. 

First  sentence  now  f  262,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

Remainder  now  S  67,  subds.  1  and  2,  Public  Officers  Law,  chap.  51  of  1909,  and 
not  changed. 


b.  Supervisor. — ^When  supervisor  of 
town  entitled  to  commissions  for  paying 
out  moneys  for  park  purposes:   People 


ex  rel.    Studwell   v.    Archer,   142    App. 
Div.  71;  126  N.  Y.  Supp.  750. 


§  3281.    Id.;  for  services  not  rendered,  except,  etc. 

Ck)mbined  with  part  of  §§  3280  and  3282  and  now  S  67,  Public  Officers  Law, 
chap.  51  of  1909,  viz.: 

S  67.  FEBS  OF  PUBLIC  OFFICERS. — 1.  Bach  public  officer  upon  whom  a  duty 
Is  expressly  imposed  by  law,  must  execute  the  same  without  fee  or  reward,  except 
where  a  fee  or  other  compensation  therefor  is  expressly  allowed  by  law. 

2  An  officer  or  other  person,  to  whom  a  fee  or  other  compensation  is  allowed 
by  law,  for  any  service,  shall  not  charge  or  receive  a  greater  fee  or  reward,  for  that 
service,  than  is  so  allowed. 

3.  An  officer,  or  other  person,  shall  not  demand  or  receive  any  fee  or  compensa- 
tion, allowed  to  him  by  law  for  any  service,  unless  the  service  was  actually  rendered 
by  him;  except  that  an  officer  may  demand  in  advance  his  fee,  where  he  is,  by  law, 
expressly  directed  or  permitted  to  require  payment  thereof,  before  rendering  the 
service. 

An  officer  or  other  person,  who  violates  either  of  the  provisions  contained  in  this 
section,  is  liable,  in  addition  to  the  punishment  prescribed  by  law  for  the  criminal 
offense,  to  an  action  in  behalf  of  the  person  aggrieved,  in  which  the  plaintiff  is 
entitled  to  treble  damages. 

§  3282.    Penalty  for  extortion. 

See  note,  %  3281,  ante. 

See  Penal  Law,  §  855,  Violation  of  this  section  is  a  misdemeanor. 

§  3283.    Clerk  of  court  of  appeals  to  account  for  any  pay  over  fees. 

Now  §  256,  subd.  3,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed  in 
substance. 

35 
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§  3285.    Certain  county  clerks  and  registers  must  account  for  fees. 

Now  f  161,  snbd.  9,  County  Law,  chap.  16  of  1909,  and  not  changed,  except  made 
applicable  to  the  county  of  New  York. 

S  3286.    General  provision  as  to  fees,  etc.,  to  be  accounted  for. 

Now  f  70,  Public  Officers  Law,  chap.  51  of  1909,  and  not  changed. 

§  3288.    Parties,  attorneys,  etc.,  when  not  allowed  fees. 

to  witness  and  trial  fees  for  that  term; 
a  party  may  tax  the  witness  f^ee  of  an 
attorney  at  law  who  has  rendered  ser- 
vices In  connection  with  the  case  of 
such  a  nature  that  they  might  have 
been  performed  by  one  not  an  attorney: 
Kennedy  y.  Jaryls,  126  App.  DIy.  561; 
110  N.  r.  Supp.  894. 


a.  Term  fee* — ^A  mere  oral 
ment  between  the  attorneys  for  the  re- 
spective parties  that  the  cause  should 
be  placed  upon  the  calendar  before 
joinder  of  Issue  and  tried,  "If  It  could 
be  done,"  does  not  entUle  the  defendant, 
who  prepared  for  trial  and  subpoenaed 
the  witness  before  serving  his  answer. 


§  3289.    No  fee  for  administering  certain  official  oaths. 

Now  f  69,  Public  Officers  Law,  chap.  51  of  1909,  and  not  changed. 

§  3290.    Certain  searches  to  be  gratuitous. 

Now  9  84,  Bxecutlve  Law,  chap.  28  of  1909,  and  not  changed. 


b.  Executive  law. — The  provisions  of 
f  84  of  the  Executive  Law,  does  not  re- 
quire a  county  clerk  to  search  for  a 
period  of  years  for  the  purpose  of 
ascertaining  and  certifying  the  non-ex- 


istence of  Instruments  affecting  the  title 
of  lands,  as  required  for  an  abstract  of 
title,  without  compensation:  People  v. 
Praney,  68  Miec.  107;  124  N.  Y.  Supp. 
963. 


§  3291 .    Officer,  etc.,  may  charge  fee  paid  for  oath,  postage,  etc. 

Now  S  68,  Public  Officers  Law,  chap.  51  of  1909,  and  not  changed. 

Part  relating  to  duty  of  comptroller  consolidated  In  f  4,  subd.  8,  State  Finance  Law, 
chap.  58  of  1909. 

§  3295.    Comptroller  to  audit  certain  charges. 

Now  §  46,  State  Finance  Law,  chap.  58  of  1909,  viz.: 

f  46,  subd.  5.  Where  the  fees  or  other  charges  of  an  officer  are  chargeable  to 
the  state,  they  must  be  audited  by  the  comptroller,  and  paid  on  his  warrant,  except 
as  otherwise  specially  prescribed  by  law. 


§  3296.    Referee's  fees  generally. 


c.  Amendments. — A  referee  who  has 
made  a  report  and  been  paid  his  fees 
is  entitled  to  further  compensation  at 
the  rate  of  ten  dollars  a  day  for  sub- 
stantial services  necessarily  performed 
in  passing  upon  any  proposed  amend- 
ments to  a  proposed  case  on  appeal: 
Butterly  v.  Deerlng,  69  Misc.  75;  125 
N.  Y.   Supp.   832. 

d.  Improper. — A  referee,  who  during 
the  progress  of  the  litigation  asks  each 
party  to  advance  him  a  sum  on  account 
of  his  fees,  should  be  removed:   Topia 


Mining  Co.  v.  Warfleld,  145   App.  Div. 
422. 

e.  Receiver. — On  a  reference  to 
determine  the  compensation  to  be  paid 
to  the  attorney  of  the  receiver  of  an 
Insolvent  corporation,  the  court  has 
power  to  award  fees  in  excess  of  those 
prescribed  by  |  3296:  People  v.  Bank 
of  Staten  Island,  132  App.  Dlv.  589; 
116  N.  Y.  Supp.  827. 

f.  Stipulation. —  Where  parties  to  a 
reference  stipulate  that  the  referee's 
fees  ''  shall  be  ten  dollars  per  hour  for 
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each  Bitting,"  the  agreement  limits  his 
right  to  compensation,  and  he  Is  not 
entitled  to  the  statutory  compensation 
of  ten  dollars  a  day  In  addition  when 
not  sitting:  Morgenthaler  y.  Carlln,  132 
App.  Dlv.  361;  116  N.  Y.  Supp.  723. 

a.  TraveUng. — ^A  referee  cannot  be 
allowed  compensation  for  the  time  spent 
in  going  to  and  returning  from  the  place 


where  the  hearings  are  held:  People  v. 
Bank  of  Staten  Island,  70  Misc.  637; 
127  N.  Y.  Supp.  906. 

b.  When  accrued. — ^A  referee's  rights 
to  fees  does  not  accrue  until  he  has 
completed  the  reference  and  filed  or  de- 
livered his  report:  Topla  Mining  Co.  v. 
Warfleld,  71  Misc.  175;  129  N.  Y.  Supp» 
887. 


§  3301 .    Clerk's  fees  in  civil  actions  generally. 


c.  Submission. — ^The  submission  or 
argument  of  an  appeal  at  the  appellate 
term  of  the  supreme  court  Is  not  a  trial 
within  the  meaning  of  f  3301,  and  the 
clerk  of  the  appellate  term  is  not  en- 


titled to  a  fee  of  one  dollar  for  each 
appeal  submitted  or  argued  in  said 
court:  Matter  of  Rogowskl  y.  Brill,  74 
Misc.    472. 


§  3303.    Clerk's  fees  upon  naturalization. 

Now  f  253,  Judiciary  Law,  chap.  35  of  1909,  and  not  changed. 

§  3306a.  Fees  of  county  clerk  for  entries  of  moneys  deposited  with 
county  treasurer. 

The  county  clerk  shall  be  entitled  to  reoeiye^  for  makiTig  the  entries 
required  of  him  by  law  of  moneys  deposited  with  the  oounty  treasurer  the 
sum  of  fifty  cents  in  each  case,  to  be  paid  by  the  party  to  the  acdon  or  pro* 
cceding,  and  taxed  as  a  disbursement  therein. 

From  L.  1889,  chap.  330,  |  2,  as  amended  by  L.  1895,  chap.  644,  {  2. 
Added  by  chap.  65  of  1909. 

§  3307.    Sheriff's  fees. 

The  fees  of  the  sheriff  of  New  York  county  are  regulated  by  chap.  523  of  1890 
as  amended  by  chap.  418  of  1892. 

The  fees  of  the  sheriff  of  Westchester  are  charged  at  the  rates  prescribed  In 
this  section. 

The  fees  of  the  sheriff  of  Kings  county  are  regulated  by  chap.  166  of  1892, 
chap.  167  of  1889  and  this  section. 


SHERIFF'S    FEES. 

KiNQS  County. 

Execution I  .6a  %  .10  mile 

Summons 1.12  ^, 12    " 

Execution  against  person 1.12  12    " 

Ball  bond 1.00  Filing .25 

All  other  bonds 50 

Certified  copy  bond 25 

Warrant  of  committment 1.12  12  mile 

Order  of  arrest 1.12  12    " 

Attachment   1.12  12    " 

Description  of  property 25  a  folio 

Copy  description  of  property 12  a  folio 

Appraisers    2.00 

Advertising 2.U0  (If  stayed  |1.00) 

Attachment  against  person 1.12 
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Habeas  corpus 11.50    10.24  mile 

and  all  necessary  expenses .... 
Attending  court  on  habeas  corpus, 

for  each  day 1.00 

Indemnity  bond 1.00 

Writ  of  assistance 1.50    12    " 

Replevin 1.12    12    " 

Certificate  of  execution 25 

Poundage    2J%   for  |250 

•li%   for  residue  over  $250 
Interest 6% 

Lunacy    14.00    (24  jurors,  25  cts.  to  each,  and  25  cts. 

for  serving  each:  $2.00  for  attending) 
Writ  of  inquiry 14.00 

To  sell  real  estate  under  an  execution,  get  check  for  $25.00  for  advertising. 
Inventory  for  real  property  on  attachment  $4.00 


a.  Deputy. — ^Deputy  sheriffs  desig- 
nated by  the  sheriff  of  Albany  county, 
to  attend  trial  terms  of  the  supreme 
and  county  courts  and  receiving  an  an- 
nual salary,  by  virtue  of  a  resolution 
of  the  board  of  supervisors,  are  not  en- 
titled to  the  mileage  specified  in 
§  3312:  People  ex  rel.  Hewitt  v.  Hoy- 
land,  145  App.  Dlv.  11. 


b.  Ezecntion. — ^Where  defendant  \b 
entitled  to  recover  of  plaintiff  money 
taken  from  its  agent  under  an  irregular 
execution,  subsequently  vacated,  which 
was  valid  and  regular  on  Its  face,  the 
sheriff  is  entitled  to  his  fees  and  pound- 
age which  must  be  paid  by  the  plain- 
tiff: Bradley  v.  Blue  Ridge  Hosiery 
Mill,  56  Misc.  126;  106  N.  Y.  Supp. 
1107. 


§  3311.    Stenographer's  fees. 

See  §§  14,  24,  295,  297,  Judiciary  Law,  Stenographers'  fees  generally. 


c.  Disbursements.  —  Disbursements 
paid  for  copies  of  stenographer's  min- 
utes of  a  trial  procured  for  the  pur- 
pose of  preparing  amendments  to  the 
case  on  appeal  may  be  taxed,  although 
they  were  ordered  and  used  during  the 
progress  of  the  trial;  but  the  cost  of  a 
transcript  of  the  minutes  of  a  summing 
up  Is  not  taxable:  Pratt  v.  Clark,  124 
App.  Dlv.  248;  108  N.  Y.  Supp.  734. 

d.  Unofficial  stenographer. — ^An  un- 
official stenographer,  employed  to  take 


testimony  at  a  reference,  is  not  limited 
by  the  provisions  of  |  3311  fixing  the 
rate  to  be  charged  at  ten  cents  a  folio, 
but  an  unreasonable  charge  cannot  be 
enforced,  and  to  sustain  an  Implied  con- 
tract to  pay  greater  rates  than  those 
allowed,  plaintiff  must  show  that  her 
services  were  reasonably  worth  that  sum: 
Eckstein  v.  Schleimer,  62  Misc.  635;  116 
N.  Y.  Supp.  7. 


§  3312.  Compensation  of  deputy  sheriffs  and  constables  attending 
courts. 

A  constable  or  a  deputy  sheriff  is  entitled,  for  attending  a  sitting  of  a 
court  of  record,  pursuant  to  a  notice  from  the  sheriff,  to  a  fee  for  eadi 
day's  actual  attendance,  in  any  county  in  the  state,  to  be  fixed  by  the  board 
of  snpervisor's  thereof,  and  mileage  as  allowed  by  law  to  trial  jurors  in 
courts  of  record.  Such  fees  must  be  paid  by  the  county  treasurer,  upon 
the  production  of  the  certificate  of  the  clerk,  stating  the  number  of  days 
that  the  constable  or  deputy  sheriff  attended.     But  the  provisions  of  this 
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section  shall  not  be  applicable  to  the  counties  of  Kings,  "Sew  York  and 
Erie.     All  other  acts  or  sections  of  acts  conflicting  herewith  are  hereby 
repealed. 
Amended  by  chap.  174  of  1909. 


a.  Juror. —  A  juror  in  lunacy  pro- 
ceedings is  entitled  to  bat  twenty-five 
cents  no  matter  how  long  the  hearing 
lasts:  Matter  of  Vanderbllt,  127  App. 
DlY.   408;    111  N.  Y.  Supp.   658. 

b.  Mileage. — ^Deputy  sheriffs  desig- 
nated by  the  sheriff  of  Albany  county. 


to  attend  trial  terms  of  the  supreme  and 
county  courts  and  receiving  an  annual 
salary,  by  virtue  of  a  resolution  of  the 
board  of  supervisors,  are  not  entitled 
to  the  mileage  specified  in  {  3312: 
People  ex  rel.  Hewitt  v.  Hoyland,  145 
App.  Dlv.  11. 


§  3313.    Fees  of  trial  jurors. 

c.  lixmaej. — ^A  juror  in  lunacy  pro- 
ceedings is  entitled  to  but  twenty-five 
cents  no  matter  how  long  the  hearing 


lasts:   Matter  of  Vanderbilt,   127  App. 
Div.  408;  111  N.  T.  Supp.  558. 


§  3317.    Fees  of  printers. 

d.  Rate. — ^Where  no  rate  for  the 
publication  of  legal  notices  is  agreed 
upon,  the  publishers  are  entitled  to  re^ 


cover  only  the  statutory  rate  fixed  by 
f  3317:  Star  Co.  v.  Moore,  62  Misc.  304; 
114  N.  Y.  Supp.  753. 


§  3318.    Witnesses'  fees  generally. 


e.  Agreement. — ^An  agreement  to 
compensate  a  witness  in  excess  of  the 
legal  fees,  for  attending  as  a  witness 
and  for  testifying  as  to  facts  within  his 
knowledge,  is  contrary  to  public  policy 
and  void:  Clifford  v.  Hughes,  139  App. 
Div.  730;  124  N.  Y.  Supp.  478. 

f.  Mileage. — ^A  witness  having  no 
temporary  residence  at  his  place  of 
business  is  entitled  to  mileage  from  his 
place  of  actual  residence,  from  which 
he  may  be  subpoenaed,  and  to  which  he 
must  return;  that  is  his  residence  for 
the  purpose  of  figuring  mileage:  Smith 
V.  Hutton,  134  App.  Div.  445;  119  N. 
T.  Supp.  194. 

g.  One  dAy.^f  3318  providing  for 
the  fees  and  mileage  of  witnesses,  only 
authorizes  the  taxation  of  mileage  for 
one  day's  attendance,  even  though  the 
witness  traveled  dally  to  and  from  the 


place  of  trial:  O'Rourke  v.  Degnon  Re- 
alty &  Ter.  Imp.  Co.,  139  App.  Div.  695; 
124  N.  Y.  Supp.  364. 

h.  Witness  fees. — ^Where  a  witness, 
though  residing  forty-five  miles  from 
the  court  house  In  the  county  of  Nev 
York,  is  subpoenaed  at  his  business 
office  near  the  said  court  house,  the 
party  who  subpoenaed  him  is  not  en- 
titled to  tax  in  his  bill  of  costs  a  mile* 
age  fee  from  the  domicile  of  the  wit- 
ness: Smith  V.  Hutton,  63  Misc.  530; 
117  N.  Y.  Supp.  374. 

i.  The  mileage  of  a  witness  residing 
more  than  three  miles  from  the  place 
of  attendance  is  to  be  computed  from 
her  residence,  irrespective  of  the  place 
of  service  of  the  subpoena:  Ahrens  v. 
Coleman,  66  Misc.  569;  121  N.  Y.  Sup? 
1121. 


§  3320.  Receiver's  commissions;  cost  of  bonds;  trustees'  commis* 
sions. 

A  reoeiver,  except  as  otherwise  specially  prescribed  by  statute,  is  entitled, 
in  addition  to  his  necessary  expenses,  to  such  commissions,  not  exceeding 
five  per  centum  upon  the  sums  received  and  disbursed  by  him,  as  the  court 
by  which,  or  the  judge  by  whom,  he  is  appointed  allows.  But  if  in  any 
oase  the  conmiissions  of  a  temporary  or  permanent  receiver,  so  computed, 
shall  not  amount  to  one  himdred  dollars,  said  court  or  judge  may,  in  its  or 
his  discretion,  allow  said  receiver  such  a  eum,  not  exceeding  one  hundred 
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dollars,  for  his  commiseions  as  shall  be  oommensurate  with  the  senrioes  ren- 
dei^  by  aaid  reeeiver.  Any  reoeiv^  assignee,  gaardian,  tmstee,  oommit- 
tee,  executor,  administrator  or  person  appointed  under  section  one  hundred 
and  eleven  of  the  real  property  law  or  under  section  twenty  of  the  personal 
property  law  required  by  law  to  give  a  bond  as  such  may  include  as  a  part 
of  his  necessary  expenses,  sudi  reasonable  sum,  not  exceeding  one  per 
centum  per  annum  upon  the  amount  of  such  bond  paid  his  surety  theiecA, 
as  such  court  or  judge  allows.  A  trustee  of  an  express  trust  is  entitled,  and 
two  or  more  trustees  of  such  a  trust  are  entitled,  to  be  apporticmed  between 
or  among  them  according  to  the  services  rendered  by  them  respectively,  as 
compensation  for  services  as  such,  over  and  above  expenses,  to  commissions 
as  follows :  For  receiving  and  paying  out  all  sums  of  principal  not  exceed- 
ing one  thousand  dollars,  at  the  rate  of  five  per  centum.  For  receiving  and 
paying  out  any  additional  sums  of  principal  not  exceeding  ten  thousand 
dollars,  at  the  rate  of  two  and  one-half  per  centum.  For  receiving  and 
paying  out  all  sums  of  principal  above  eleven  thousand  dollars,  at  the  rate 
of  one  per  centum.  And  for  receiving  and  paying  out  income  in  each  year, 
at  the  like  rates.  In  all  cases  a  just  and  reasonable  allowance  must  be 
made  for  the  necessary  expenses  actually  paid  by  such  trustee  or  trustees. 
If  the  value  of  the  principal  of  the  trust  estate  or  fund  equals  or  exceeds 
one  hundred  thousand  dollars,  each  such  trustee  is  entitled  to  the  full  com- 
mission on  principal,  and  on  income  for  each  year,  to  which  a  sole  trustee 
is  entitled,  unless  the  trustees  are  more  than  three,  in  which  case  three  full 
oommissions  at  the  rates  aforesaid  must  be  apportioned  between  or  among 
them  according  to  the  services  rendered  by  them  respectively.  If  the 
instrument  creating  the  trust  provides  specific  compensation  for  the  services 
of  the  trustee  or  trustees,  no  other  compensation  for  such  services  shall  be 
allowed  unless  the  trustee  or  trustees  shall,  before  receiving  any  compen- 
sation for  such  siM^ces,  by  a  written  instrument  duly  acknowledged^ 
lenounce  such  specific  compensation. 

Amended  by  cliap.  65  of  1909. 

See  §  2802,  Allowance  to  trustee  created  by  will. 


a.  OommiMioiui. — ^A  court  holding 
tbe  funds  of  a  corporation  by  its  re- 
ceivers is  not  bound  to  allow  the  com- 
missions agreed  upon  between  the  re- 
ceivers and  directors  of  the  corporation: 
People  V.  Knickerbocker  Trust  Co.,  127 
App.  Div.  217;  111  N.  Y.  Supp.  2. 

b.  Where  a  trustee  has  not  annually 
rendered  and  settled  his  account  of  in- 
come with  the  beneficiary  he  is  not  en- 
titled to  full  commissions  based  upon 
annual  accountings:  Matter  of  Norton, 
6S  Misc.  188;  110  N.  T.  Supp.  474. 

c.  Under  a  will  creating  two  sepa- 
rate trusts,  the  executors  and  trustees 


are  entitled  to  commissions  both  as  ex- 
ecutors and  trustees;  where  one  trust 
fund  was  not  separated  and  set  apart 
until  the  distribution  of  the  estate  on 
the  eve  of  the  accounting,  so  that  the 
whole  estate  was  held  by  the  personal 
reDresentatives  as  executors,  they  ara 
entitled  to  commissions  on  the  income 
as  executors  only,  and  S  8320  does  not 
apply;  the  executors  are  entitled  to  an 
allowance  of  tea  dollars  per  day  for  the 
time  consumed  in  preparing  accounts 
under  |  2562:  Matter  of  Martin,  124 
App.  DiY.  793;  109  N.  T.  Supp.  217. 
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a.  Oorporaiioii. — ^The  court  has  not 
power  to  appoint  a  receiver  of  a  cor- 
poration at  the  instance  of  a  general 
creditor  who  has  not  obtained  judgment 
and  had  an  execution  returned  unsatis- 
fied and  a  receiver  so  appointed  is  not 
entitled  to  any  pay  out  of  the  corporate 
property;  but  where  the  court  without 
authority  has  appointed  a  receiver  the 
corporation  may  waive  the  objection 
that  the  creditor  has  not  exhausted  his 
remedy  at  law;  such  receiver  is  en- 
titled to  commissions  in  addition  to  his 
necessary  expenses:  Moe  v.  McNally 
Co,.  138  App.  IMv.  480;  123  N.  Y.  Supp. 
71. 

b.  Doable  commlssioiis. —  To  entitle 
persons  named  in  a  will  as  executors 
and  as  trustees  to  double  commissions 
they  must  have  actually  entered  upon 
their  duties  as  trustees;  where  all  the 


property  of  an  estate*  except  one  note* 
was  converted  into  money  by  the  execu- 
tors and  the  money  and  note  were  de- 
livered to  thenuelves  as  trustees,  they 
are  entitled  to  their  commissions  for  re- 
ceiving the  note  the  same  as  if  it  had 
been  converted  into  money  and  the 
money  reinvested:  trustees  failing  to  re- 
tain their  commissions  on  income  paid 
to  a  beneficiary  waive  them;  payment 
to  trustees  generally  on  account  of  com- 
missions must  be  applied  on  general 
commissions  and  not  on  income  commis- 
sions: Olcott  V.  Baldwin,  190  N.  Y.  99; 
aff'g  112  App.  DIv.  921. 

c.  Tnwtees. — ^Where  trust  duties  are 
imposed  on  executors  in  addition  to 
those  of  administration,  they  are  en- 
titled to  trustees'  commissions:  Matter 
of  Harteau,  125  App.  Div.  710;  110 
N.  Y.  Supp.  69. 


§  3322.    Fees  of  a  justice  of  the  peace. 

1.     In  an  ftction  brought  before  a  justice  of  the  peace : 

For  a  summonB,  twenty-five  cents. 

For  an  order  of  arrest,  twenty-five  cents. 

For  a  warrant  of  attadmient,  twenty-five  cents. 

For  a  requisition  in  an  action  for  a  chattel,  twenty-five  cents. 

For  a  subpoena,  including  all  the  names  inserted  therein,  twenty-five 
cents. 

For  the  Acknowledgment  of  a  power  of  attorney,  twenty-five  cents. 

For  taking  an  affidavit,  or  administering  an  oath,  ten  cents. 

For  drawing  an  affidavit,  application  or  notice,  required  by  statute,  five 
cents  for  each  folio. 

For  drawing  a  bond  or  an  undertaking,  twenty-five  cents.' 

For  hearing  an  application  for  a  commission  to  examine  one  or  more  wit- 
nesses,  fifty  cents. 

For  an  order  for  such  a  commission,  and  attending,  settling  and  certifying 
interrogatories,  fifty  cents. 

For  hearing  an  application  to  discharge  a  defendant  from  arrest,  or  to 
vacate  or  modify  a  warrant  of  attachment,  or  increase  the  plaintiffs  security 
thereupon,  fifty  cents. 

For  an  adjournment,  except  where  it  is  made  by  the  justice  upon  his  own 
motion,  twenty-five  cents. 

For  a  venire,  twenty-five  cents. 

For  impaneling  and  swearing  a  jury,  twenty-five  cents. 

For  hearii^  the  plaintiffs  evidence  where  the  defendant  does  not  appear^ 
twenty-five  cents. 

For  the  trial  of  a  demurrer,  twenly-five  cents. 

For  the  trial  of  an  issue  of  fact,  where  the  defendant  appears,  one  dollar 
and  fifty  cents  for  each  day  actually  spenft  in  the  trial. 
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For  reoelving  and  entering  the  verdict  of  a  jury,  twenty-five  cents. 

For  entering  judgment,  twenty-five  cents.  ; 

For  filing  each  paper  required  by  statute  to  be  filed,  five  cents. 

For  a  transcript  of  a  judgment,  twenty-five  cents. 

For  a  copy  of  any  paper  for  which  a  fee  is  not  expressly  prescribed  by 
law,  six  cents  for  each  folio. 

For  an  execution  or  the  renewal  of  an  execution,  twenty-five  cents. 

For  making  a  return  upon  an  appeal  from  a  judgment,  two  dollars. 

For  an  order  directing  an  action  or  a  special  proceeding  to  be  continued 
before  another  justice,  twenty-five  cents. 

For  services  when  associated  with  another  justice,  in  any  case  where  a 
fee  therefor  is  not  expressly  prescribed  by  law,  for  each  day  actually  spent, 
two  dollars. 

Amended  by  cliap.  324  of  1910. 

§  3331a.  Presentation  of  claims  by  jurors  and  disposition  of  un- 
claimed fees. 

All  jurors  including  those  in  a  criminal  action  or  special  proceeding  in 
a  court  or  before  an  officer  duly  summoned  and  who  served  as  provided 
for  by  the  laws  of  this  state  and  are  entitled  to  payment  therefor,  must 
present  their  claims  to  the  proper  official  designated  by  law  for  the  pay- 
ment of  jurors'  fees,  on  or  before  the  thirty-first  day  of  December  of  the 
year  suooeeding  or  following  the  year  in  which  such  services  were  rendered 
and  performed,  and  failure  to  comply  with  this  provision  shall  be  a  for- 
feiture of  the  payment  for  such  claims  or  services  thereafter.  All  notices 
issued  requiring  jurors  to  attend  at  a  term  of  court  or  at  a  meeting  of  the 
grand  jury,  shall  have  printed  thereon  the  foregoing  provision  relating  to 
forfeiture  of  fees.  All  moneys  or  jurors*  fees  forfeited  by  the  provisions 
of  this  section  shall  be  transferred  and  applied  to  the  fund  of  such  county 
or  city,  from  which  they  were  paid,  on  or  before  the  first  day  of  March,  in 
each  year. 

From  L.  1899,  chap.  150,  ff  1-3. 
Added  by  chap.  65  of  1909. 


§  3333.    Definition  of ''  action." 

a.  Amendment. — ^Although  a  notice 
of  appeal  from  a  final  order  in  summary 
proceedings  states  that  the  landlord 
appeals  "  from  the  judgment,"  it  suffi- 
ciently apprises  the  tenant  that  the  ap- 
peal is  from  the  final  order;  and  the 
notice  of  appeal  may  be  amended  by 
substituting  "final  order"  for  "Judg- 
ment:" Seymour  y.  Hughes,  55  Misc. 
248;  105  N.  Y.  Supp.  249. 

b.  Disbarment. — ^A  proceeding  to  dis- 
bar an  attorney  at  law  Is  a  special  pro- 
ceeding,   civil    in    character,    and    the 


court  has  power  to  issue  a  commission 
to  take  testimony:  Matter  of  Spencer, 
137  App.  Div.  330;  122  N.  Y.  Supp.  190. 
c.  Injunction. — ^Under  the  Code,  in- 
terlocutory injunctions  are  auhori«ed 
only  in  actions;  they  can  issue  in  special 
proceedings  only  where  expressly  au- 
thorized by  statute;  the  nature  of  a 
motion  depends  on  the  nature  of  the 
action  or  proceeding  in  which  it  is 
made:  Matter  of  Dietz,  138  App.  DIt. 
283;  122  N.  Y.  Supp.  1063. 
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§  3334.    Id.; ''  special  proceeding." 


a.  Amendment. —  Although  a  notice 
of  appeal  from  a  final  order  in  sum- 
mary proceedings  states  that  the  land- 
lord appeals  "  from  the  judgment,"  it 
sufficiently  apprises  the  tenant  that  the 
appeal  is  from  the  final  order;  and  the 
notice  of  appeal  may  be  amended  by 
substituting  "  final  order  "  for  "  judg- 
ment:" Seymour  y.  Hughes,  55  Misc. 
248;  105  N.  Y.  Supp.  249. 

b.  A  proceeding  taken  under  title  11 
of  chapter  17  of  the  Code  is  a  special 
proceeding:  Matter  of  Tarry  town. 
White  Plains  &  M.  R.  Co.,  133  App. 
Div.  297;  117  N.  Y.  Supp.  696. 


c.  Disbarment. — ^A  proceeding  to  dis- 
bar an  attorney  at  law  is  a  special  pro- 
ceeding, civil  in  character,  and  tba  court 
has  power  to  issue  a  commission  to  take 
testimony:  Matter  of  Spencer,  137  App. 
Div.   330;    122  N.  Y.  Supp.  190. 

d.  Injunction. — ^Under  the  Code,  in- 
terlocutory Injunctions  are  authorized 
only  in  actions;  they  can  issue  in  special 
proceedings  only  where  expressly  au- 
tihorized  by  statute;  the  nature  of  a 
motion  depends  on  the  nature  of  the 
action  or  proceeding  in  which  it  is 
made:  Matter  of  Dietz,  138  App.  Div. 
283;   122  N.  Y.  Supp.  1063. 


§  3339.    Only  one  form  of  civil  action. 


e.  Appeal. — ^Where  a  plaintiff  frames 
her  complaint  in  equity  and  insists  on 
trying  the  cause  as  one  in  equity  in 
spite  of  the  defendant's  objection  that 
she  had  an  adequate  remedy  at  law,  she 
cannot  contend  on  appeal  that  she  was 
entitled  to  recover  upon  the  theory  that 
she  had  alleged  and  proved  a  cause  of 
action  at  law:  Simon  v.  Burgess,  146 
App.  Div.   37. 

f.  DistinGtion. — S  3339  stating  that 
there  is  but  one  form  of  civil  action 
and  that  the  distinction  between  actions 
at  law  and  suits  in  equity  has  been 
abolished,  does  not  mean  that  the  es- 
sential    characteristics     which     distin- 


guish the  two  have  been  abolished,  but 
merely  goes  to  matters  of  form,  not 
substance:  Park  ft  Sons  Co.  v.  Hub- 
bard, 134  App.  Div.  468;  119  N.  Y. 
Supp.    347. 

g.  Judgment. — ^While  the  distinction 
between  actions  at  law  and  suits  in 
equity  have  been  abolished,  we  still  have 
in  fact  the  action  at  law  and  the  suit 
in  equity,  and  in  either  case  the  judg- 
ment obtained  must  be  warranted  by 
the  facts  stated  in  the  complaint  and 
embraced  within  the  issue:  Wasey  v. 
Holbrook,  141  App.  Div.  336;  125  N. 
Y.  Supp.  1087. 


§  3343.    Miscellaneous  general  definitions  and  rules  of  construction. 

In  construing  this  act,  the  following  rules  must  be  observed,  except 
where  a  contrary  intent  is  expressly  declared  in  the  provision  to  be  con- 
stnied,  or  plainly  apparent  from  the  context  thereof : 

1.     [Subd.  1  repealed  by  L.  1895,  chap.  946  (in  effect  Jan.  1,  1896).] 

2.  The  word,  "mandate,"  includes  a  writ,  process,  or  other  written 
direction^  issued  pursuant  to  law,  out  of  a  court,  or  made  pursuant  to  law, 
by  a  court,  or  a  judge,  or  a  person  acting  as  a  judicial  officer,  and  command- 
ing a  court,  board,  or  other  body,  or  an  officer,  or  other  person,  named  or 
otherwise  designated  therein,  to  do,  or  to  refrain  from  doing,  an  act  therein 
specified. 

3.  The  word,  "judge,"  includes  a  justice,  surrogate,  recorder,  justice 
of  the  peace,  or  other  judicial  officer,  authorized  or  required  to  act,  or  pro- 
hibited from  acting,  in  or  with  respect  to  the  matter  or  thing,  referred  to 
in  the  provision  wherein  that  word  is  used. 

4.  The  word,  "  clerk,"  signifies  the  clerk  of  the  court,  wherein  the 
action  or  special  proceeding  is  brought,  or  wherein,  or  by  whose  authority, 
the  act  is  to  be  done,  which  is  referred  to  in  the  provision  in  which  it  is 
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used.  If  the  action  or  special  proceeding  is  btoug^t,  or  the  act  ifl  to  be 
done,  in  or  by  the  authority  of  the  supreme  court^  it  signifies  the  derk  of 
the  county  wherein  the  action  or  special  proceeding  is  triable,  or  the  act 

is  to  be  done. 

6.  The  word,  ''  report/'  when  used  in  connection  with  a  trial,  or  other 
inquiry,  or  a  judgment,  means  a  referee's  report ;  and  the  word,  "  decision," 
when  used  in  the  same  connection,  means  the  decision  of  the  court  upon  a 
hearing,  or  the  trial  of  an  issue,  before  the  court,  without  a  jury. 

6,  7,  8.    [Repealed  by  Statutory  Construction  Law,  L.  1892,  cliap.  677.] 

9.  A  ^^  personal  injury  "  includes  libel,  slander,  criminal  oonversatioQ, 
seduction,  and  malicious  prosecution;  also  an  assault,  battery,  false 
imprisonment,  or  other  actionable  injury  to  the  person  either  of  the  plain- 
tiff, or  of  another. 

10.  An  "  injury  to  property  '^  is  an  actionable  act,  xdiereby  the  estate 
of  anodier  is  lessened,  other  than  a  personal  injury,  or  the  breach  of  a 
contract 

11.  The  word,  **  affidavit,"  includes  a  verified  pleading  in  an  action,  or 
a  verified  petition  or  answer  in  a  special  proceeding. 

12.  A  warrant  of  attachment  against  property  is  said  to  be  '^  annulled," 
when  the  action,  in  which  it  was  granted,  abates  or  is  discontinued;  or  a 
final  judgment,  rendered  therein  in  favor  of  the  plaintiff,  is  fully  paid; 
or  a  final  judgment  is  rendered  therein  in  favor  of  the  defendant  But,  in 
the  case  last  specified,  a  stay  of  proceedings  suspends  the  effect  of  the  annul- 
ment, and  the  reversal  or  vacating  of  the  judgment  revives  the  warrant 

18.  The  term,  "  judgment  creditor,"  signifies  the  person  who  is  entitled 
to  collect,  or  otherwise  enforce,  in  his  own  right,  a  judgment  for  a  sum  of 
money,  or  directing  the  payment  of  a  sum  of  money. 

14.  A  "  judgment  creditor's  action  "  is  an  action  brought  as  prescribed 
in  article  first  of  title  fourth  of  chapter  fifteenth  of  this  act,  or  any  other 
action,  brought  by  a  judgment  creditor  to  aid  the  collection  of  a  judgment 
for  a  sum  of  money,  or  directing  the  payment  of  a  sum  of  money. 

15.  [Repealed  by  Statutory  Construction  Law,  L.  1892,  cliap.  677.] 

16.  A  "  distinct  parcel "  of  real  property  is  a  part  of  the  property  which 
is  or  may  be  set  off  by  boundary  lines,  as  distinguished  from  an  undirided 
share  or  interest  therein. 

17.  [Repealed  by  Statutory  Ck)DBtructlon  Law,  L.  1892,  chap.  677.] 

18.  A  "  domestic  corporation  "  is  a  corporation  created  by  or  under  the 
laws  of  the  state ;  or  located  in  the  state,  and  created  by  or  under  the  laws 
<rf  the  United  States,  or  by  or  pursuant  to  the  laws,  in  force  in  the  colony 
of  New  York,  before  the  19th  day  of  April,  in  the  year  1775.  Every  other 
corporation  is  a  ^^  foreign  corporation." 
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19.  The  terms,  "  trial  juror,"  and  "  trial  jury,"  are  respectively  equiv- 
alent to  the  terms,  "  petit  juror/'  and  "  petit  jury,"  as  used  in  the  consti- 
tution and  laws  of  the  state.  The  word,  '^  notify/'  as  used,  with  respect 
to  procuring  the  attendance  of  a  juror,  is  equivalent  to  the  word,  ^^  sum- 
mon," as  used  in  the  like  connection,  in  the  same  constitution  and  laws. 

20.  The  word,  "action,"  refers  to  a  civil  action;  the  word  "judg- 
ment," to  a  judgment  in  such  an  action ;  the  term,  "  special  proceeding," 
to  a  civil  special  proceeding;  the  word,  "  order,"  to  an  order  made  in  such 
an  action  or  special  proceeding;  the  words,  "  an  order  of  ejectment,"  to  an 
action  to  recover  the  immediate  possession  of  real  property. 

21-24.    [Repealed  by  Statutory  Ck)n8tructlon  Law,  U  1S92,  cbap.  677.] 
From  L.  1S76,  chap.  449,  f  2. 
Amended  by  chap.  65  of  1909. 


a.  Attadunent. — ^A  writ  of  attach- 
ment is  a  '*  mandate "  and  also  falls 
within  the  definition  of  an  "order:" 
Iiowenthal  v.  Hodge,  120  App.  Div.  804; 
106  N.  Y.  aupp.  120. 

b.  An  attachment  la  annulled  when  a 
final  judgment  is  rendered  in  favor  of 
the  defendant,  but  a  stay  of  proceed- 
ings suspends   the  effect  thereof,   and 


the  reversal  or  vacating  of  the  judg- 
ment revives  the  warrant:  Milliken  v. 
Fidelity  &  Deposit  Co.,  129  App.  Div. 
206;  113  N.  T.  Supp.  809. 

c.  Show  CAVse. — A  yerified  petition 
is  an  affidavit  and  an  order  to  show 
cause  may  be  granted  thereon:  Matter 
of  Geneva  Basket  Co.,  71  Misc.  156; 
127  N.  Y.  Supp.  943. 


§  3347.  Application  of  certain  portions  thereof  regulated  and 
qualified. 

The  application  and  effect  of  certain  portions  of  this  act  are  declared  and 
regulated  as  follows:  exoept  that,  where  a  particular  provision,  included 
within  a  chapter  or  a  portion  of  i  chapter,  specified  in  a  subdivision  of  this 
section,  expressly  designates  the  eourts,  persons,  or  proceedings,  affected 
thereby,  that  provision  is  deemed  excluded  from  the  application  and  effect, 
prescribed  in  the  subdivision : 

1.  In  chapter'  second,  the  prisoners  referred  to  are  civil  prisoners  only, 
except  that  article  third  of  title  second  thereof  applies  to  all  prisoners,  civil 
or  criminal. 

2.  In  chapter  third,  sections  803,  804,  805  and  806  apply  to  trial  jurors 
upon  the  trial  of  an  indictment  or  other  criminal  cause;  as  prescribed  in 
subdivision  seventh  of  this  section  with  respect  to  the  application  of  titles 
third  and  fourth  of  chapter  tenth,  and  as  specified  in  the  next  two  sections. 

8.  In  chapter  fifth,  sections  446,  449,  450,  454,  465,  and  468  to  468, 
both  inclusive,  apply  to  an  action  commenced,  in  any  court  of  the  state,  on 
or  after  the  first  day  of  September,  1877. 

4.  The  remainder  of  chapter  fifth,  and  the  whole  of  chapter  sixth,  apply 
only  to  an  action  commenced,  on  or  after  the  first  day  of  September,  1877, 
in  the  supreme  court,  the  city  court  of  the  city  of  ITew  York,  or  a  county 
court 
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6.  Chapter  seventh,  excluding  articles  first  and  seoond  of  title  fourth 
thereof,  applies  only  to  an  action,  in  one  of  the  courts  specified  in  sub- 
division fourth  of  this  section,  in  which  an  application  for  an  order  cf 
arrest,  an  injunction  order,  or  a  warrant  of  attachment  against  property, 
is  made,  on  or  after  the  first  day  of  September,  eighteen  hundred  and 
seventynseven.  Articles  first  and  second  of  title  fourth  of  that  chapter 
apply  only  to  proceedings  taken,  in  one  of  those  courts,  on  or  after  that  date. 

6.  Chapter  eight  applies  only  to  the  proceedings  taken  on  or  after  the 
first  day  of  September,  1877,  in  an  action  or  special  proceeding  in  one  of 
the  courts  specified  in  subdivision  fourth  of  this  section;  except  that  sec- 
tions 721,  722,  724  to  727,  both  inclusive,  and  817  to  819,  both  inclusive, 
apply  to  all  courts  of  record ;  sections  728,  729,  730,  749,  787,  788,  810 
to  816,  both  inclusive,  and  826,  to  proceedings,  taken  on  or  after  that  day, 
in  any  court  or  before  any  officer  or  body;  and  sections  723,  764,  765,  785, 
789,  790,  and  825,  to  all  courts. 

7.  In  chapter  tenth,  titles  first,  second  and  sixth  and  article  second  of 
title  fifth  apply  only  to  proceedings  taken  on  or  after  the  first  day  of  Sep- 
tember, eighteen  hundred  and  seventy-seven,  in  one  of  the  courts  specified 
in  subdivision  fourth  of  this  section.  Article  third  of  title  third  and 
article  first  of  title  fifth  of  that  chapter  apply  only  to  jurors  drawn  for, 
and  juries  formed  at,  a  term  of  a  court,  commencing  not  less  than  twenty 
days  after  the  first  day  of  May,  eighteen  hundred  and  seventy-seven.  Sub- 
ject to  that  qualification,  they  apply  to  jurors  selected  under  the  statutes, 
remaining  unrepealed  after  that  day,  and  the  lists  and  ballots  prepared 
accordingly;  until  new  jurors  are  selected,  and  new  lists  and  ballots  are 
prepared,  as  prescribed  in  those  titles.  The  same  portions  of  chapter  tenth, 
excluding  article  third  of  title  third,  apply  equally  to  a  criminal  and  a  civil 
action  or  special  proceeding,  and  to  a  court  of  criminal  and  a  court  of  civil 
jurisdiction.  Article  third  of  title  third  of  this  act  and  article  sixteen  of 
the  judiciary  law  do  not  affect  any  special  provision  of  law,  remaining  unre- 
pealed after  the  first  day  of  May,  eighteen  hundred  and  seventy-seven, 
whereby  trial  jurors  are  directed  to  be  procured,  for  a  particular  court  of 
record,  from  a  particular  locality ;  or  whereby  a  county  is  divided  into  two 
or  more  jury  districts,  and  the  selecting,  drawing,  summoning,  or  attend- 
ance of  jurors  from  the  particular  locality,  or  the  different  jury  districts 
16  r^ulated.  Each  of  those  provisions  becomes  applicable  to  and  affects 
the  selecting,  drawing,  notifying  or  attendance  of  jurors,  as  prescribed  in 
those  articles,  in  like  manner  as  they  applied  to  and  affected  the  statutes 
previously  enforced  upon  the  same  subject.  So  much  of  the  provisions  of 
articles  seventeen  and  eighteen  of  the  judiciary  law,  as  relates  to  the  remis- 
sion or  enforcement  of  a  fine  imposed  upon  a  trial  juror,  applies  to  a  fine 
imposed  upon  a  grand  juror,  as  prescribed  in  the  statutes  remaining  unre- 
pealed after  the  first  day  of  May,  eighteen  hundred  and  seventy-sevoL 
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8*  In  chapter  eleventh,  articles  first  and  second  of  title  first,  and  the 
whole  of  title  third,  apply  only  to  proceedings  in  one  of  the  courts  specified 
in  subdivision  fourth  of  this  section,  taken  on  or  after  the  first  day  of  Sep- 
tember, 1877.  But  where  an  action  has  been  commenced  in  either  of  those 
courts,  before  that  date,  a  judgment  by  default  must  be  taken  therein,  as 
prescribed  by  the  statutes  in  force  on  the  thirty-first  day  of  August,  1877. 

9.  Chapter  twelfth  does  not  affect  the  statutes  remaining  unrepealed 
after  the  first  day  of  September,  1877,  touching  the  review  of  proceedings 
in  a  criminal  cause. 

10.  Chapter  thirteenth  applies  only  to  an  execution  issued,  on  or  after 
the  first  day  of  September,  1877,  out  of  a  court  of  record,  other  than  an 
execution  issued  out  of  such  a  court,  and  directed,  pursuant  to  law,  to  a 
constable  or  marshal;  and  to  sales  and  other  proceedings,  by  virtue  of  an 
execution  directed  to  a  sheriff,  and  delivered  to  him,  after  that  date.  Sec- 
tions 1413  and  1414,  and  sections  1417  to  1427,  both  inclusive,  apply  only 
to  a  case  where  such  an  execution  is  issued  out  of  one  of  the  courts  specified 
in  subdivision  fourth  of  this  section;  or  where  a  warrant  of  attadmient 
against  property  is  granted  on  or  after  that  date,  in  an  action  brought  in 
one  of  those  courts.  Title  third  of  that  chapter  applies  only  to  an  execu- 
tion, issued  upon  a  judgment  rendered  in  one  of  those  courts. 

11.  So  much  of  chapters  fourteenth,  fifteenth,  sixteenth,  seventeenth, 
eighteenth,  nineteenth  and  twentieth,  as  r^ulates  the  proceedings  to  be 
taken  in  an  action  or  special  proceeding,  and  the  effect  thereof  applies 
only  to  an  action  or  a  special  proceeding  commenced  on  or  after  the  first 
day  of  September,  eighteen  hundred  and  eighty.  And  all  appeals  from  an 
order,  sentence,  decree  or  determination  of  a  surrogate's  court  made  or 
entered  in  such  court  on  or  after  the  first  day  of  September,  eighteen  hun- 
dred and  eighty,  in  any  matter  or  proceeding  pending  or  imdetermined  in 
such  court  on  the  first  day  of  September,  eighteen  hundred  and  eighty ;  and 
all  appeals  to  the  court  of  appeals  from  an  order  or  judgment  of  the  supreme 
court,  affirming,  reversing  or  modifying  anv  such  order,  sentence,  decree  or 
determination  of  a  surrogate's  court,  shall  be  taken  and  perfected,  heard 
and  decided  in  conformity  to  the  laws  and  practice  regulating  appeals  from 
orders,  sentences  and  decrees  of  surrogate's  court,  and  the  hearing  and 
decision  thereof,  in  force  in  this  state  on  the  thirtieth  day  of  April,  eighteen 
hundred  and  seventy-seven ;  and  all  appeals  from  any  order,  sentence,  decree, 
or  determination  of  such  court,  brought  in  conformity  thereto  since  the  first 
day  ©f  September,  eighteen  hundred  and  eighty,  are  hereby  declared  to  be 
valid  and  effectual,  except  that  sections  sixteen  hundred  and  seventy  to  six- 
teen hundred  and  eighty-five,  both  inclusive,  apply  also  to  the  proceedings 
therein  specified,  taken,  after  that  date,  in  an  action  theretofore  commenced, 
or  upon  a  judgment  theretofore  rendered,  and  section  sixteen  hundred  and 
eeventy-four  applies  to  a  notice  of  pendency  of  action  theretofore  or  there- 
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after  filed;  sections  eighteen  hundred  and  eighty-one  to  eighteen  hundred 
and  ninety-two,  both  inclusive,  do  not  apply  to  an  action  upon  any  bond 
therein  specified,  where  an  order,  allowing  any  person  to  prosecute  the  bond 
in  the  name  of  the  people,  has  been  duly  made  before  that  d^ite  and  is  then 
in  force,  in  which  case  future  actions  upon  the  same  bond  are  regulated  by 
the  laws  in  force  on  the  day  before  that  date,  notwithstanding  the  repeal 
thereof ;  sections  twenty-two  hundred  and  fifty-three  to  twenty-two  hundred 
and  sixty-five,  both  inclusive,  apply  also  where  a  final  determination  has 
been  made  before  the  first  day  of  September,  eighteen  himdred  and  eighty, 
in  proceedings  taken  under  any  statute  superseded  by  the  title  containing 
those  sections,  and  to  the  process  issued  thereupon;  sections  twenty-three 
hundred  and  twenty  to  twenty-three  hundred  and  forty-four,  both  inclusive, 
apply  also  to  proceedings  taken  before  that  date,  under  any  statute,  super- 
seded by  the  title  containing  them,  whether  a  committe  has  or  has  not  been 
appointed ;  section  twenty-five  hundred  and  thirty-seven  applies  also  to  every 
payment  or  deposit  therein  specified,  made  on  or  after  the  first  day  of  Sep- 
tember, eighteen  hundred  and  eighty;  section  twenty-seven  hundred  and 
fifty-six  except  the  words  "  upon  the  hearing  before  the  surrogate  "  applies 
to  actions  theretofore  or  thereafter  commenced  pursuant  to  article  second 
of  title  three  of  chapter  fifteen;  and  sections  twenty-seven  hundred  and 
ninety-eight  to  twenty-eight  hundred  and  one,  botli  inclusive,  apply  also  to 
a  case  where  a  decree  for  the  sale  or  other  disposition  of  the  real  property 
of  a  decedent  has  been  duly  made  before  that  date,  in  a  surrogate's  court 

12.  So  much  of  chapters  nineteenth  and  twentieth,  as  relates  to  the  juris- 
diction of  the  several  courts  therein  specified,  applies  only  to  an  action  or 
special  proceeding  commenced  on  or  after  the  first  day  of  September,  1880. 

13.  In  chapter  twenty-first,  title  first,  second  and  third  apply  only  to 
an  action  in  one  of  the  courts  specified  in  subdivision  fourth  of  this  section. 

14.  The  disqualification  of  jurors,  as  provided  in  section  1166  of  this 
act,  shall  apply  to  all  courts. 

From  L.  1876,  c.  449,  S  5;  L.  1878,  c.  323,  amended  by  L.  1881,  c.  681;  L.  1882, 
c.  399;  L.  1883,  c.  229;  L.  1893,  c.  642;  L.  1894,  c.  725;  L.  1895,  c.  946. 

Amended  by  chap.  65  of  1909. 


a:  Case  on  appeal. — ^An  appeal  from 
an  order  of  the  municipal  court  of  the 
city  of  New  York  granting  a  new  trial 
must  be  heard  upon  a  case  settled  as 
provided  by  §  999:  Rubin  v.  Friedman, 
69  Misc.  328;   125  N.  Y.  Supp.  546. 

b.  Findings. — The  court  of  claims  is 
required  to  state  separate  findings  of 
fact  and  conclusions  of  law;  the  court 
had  not  been  created  at  the  time  of  the 
enactment  of  §  3347,  subds.  4  and  7 
specifying  the  courts  required  to  comply 
with  the  provisions  of  8  1022,  but  was 
subsequently  established  by  chap.  36  of 
1897  as  amended  by  chap.  692  of  1906 


enacting  §  265  of  the  Code  of  Civil  Pro- 
cedure; therefore  the  same  practice 
should  be  pursued  In  the  court  of  claims 
as  in  the  supreme  court;  where  it  ap- 
pears that  such  findings  are  incomplete 
but  there  is  evidence  which  would  have 
warranted  the  court  of  claims  in  mak- 
ing findings,  in  addition  to  those  made, 
which  would  be  sufficient  to  sustain  the 
Judgment,  it  is  the  duty  of  the  court  of 
appeals  to  infer  such  findings  in  sup- 
port of  the  judgment:  Ostrander  v. 
State  of  New  York,  192  N.  Y.  415;  aff'g 
126  App.  Div.  938;  110  N.  Y.  Supp. 
866. 
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a.  Juror. — Both  at  common  law  and 
under  the  Code  of  Civil  Procedure  an 
objection  to  a  qualification  of  a  juror 
is  available  only  upon  a  challengre  even 
though     the     disqualification     is     not 


known  to  the  party  at  the  time  of  the 
trial;  this  rule  applies  in  criminal  as 
well  as  civil  cases:  People  v.  Thayer, 
132  App.  Div.  593;  116  N.  Y.  Supp. 
821. 


§  3348.    Id.;  when  proceedings  to  be  under  former  statutes. 


b.  Dismissal. — Where  a  case  is  called 
for  trial  in  the  municipal  court  of  the 
city  of  New  York,  it  is  error  to  dismiss 
the  complaint  because  the  plaintiff  has 


failed  to  pay  ten  dollars  costs  imposed 
as  terms  of  a  previous  postponement: 
Gross  V.  Gorsch,  56  Misc.  649;  107 
N.  Y.  Supp.  806. 


§  3360.    Petition  to  be  presented;  contents  thereof. 


e.  Amendment. — Although  in  con- 
demnation proceedings  the  petition  al- 
leged the  lands  were  owned  by  the 
original  grantor  and  that  the  wife  and 
her  husband  who  were  misnamed 
claimed  to  have  an  interest  therein*  the 
proceedings  are  not  thereby  invalidated 
if  the  petition  is  amended  to  describe 
her  as  the  owner  and  wife  of  the  gran- 
tor and  she  appeared  and  received  thi 
award:  Scheer  v.  Long  Island  Railroad 
Co,,  127  App.  Div.  267;  111  N.  Y.  Supp. 
569. 

d.  Petition. — In  proceedings  for  the 
-condemnation  of  land,  the  petition 
should  show  whether  the  fee  is  sought 
to  be  taken  or  only  a  right;  and,  in 
cither  case,  the  land  affected  should  be 
described  by  metes  and  bounds:  Matter 
of  Roe,  59  Misc.  535;  111  N.  Y.  Supp. 
755. 

e.  Under  S  3360,  a  petition  by  a 
railroad  company  for  the  right  to 
lay  and  operate  its  railroad  through  a 


street  need  not  state  the  degree  of  in- 
terest sought  to  be  acquired  in  the 
street,  whether  fee,  easement,  or  lease- 
hold, nor  need  it  point  out  to  each 
owner  the  surrounding  conditions  and 
indicate  how  he  in  particular  is  to  be 
affected:  Dexter  v.  Northern  R.  R.  Co. 
V.  Foster,  64  Misc.  500;  119  N.  Y. 
Supp.   731. 

f.  Price. — Petition  in  proceedings  to 
condemn  water  works  property  held 
sufllcient  to  show  the  inability  of  trus- 
tees to  agree  with  the  owners  upon  a 
price:  Village  of  Waverly  v.  Waverly 
Water  Co.,  127  App.  Div.  440;  111 
N.  Y.  Supp.  541. 

g.  Venae. — In  a  proceeding  for  the 
condemnation  of  land,  the  venue  is 
properly  laid  in  the  county  in  which 
the  land  or  some  part  thereof  is  situ- 
ated: N.  Y.  C.  &  H.  R.  R.  R.  Co.  v. 
Matthews,  70  Misc.  567;  128  N.  Y.  Supp. 
138. 


§  3361.    Notice  annexed  to  petition;  when  ;)etition  and  notice  served. 


h.  Owner. — The  petition  in  proceea- 
ings  for  the  condemnation  of  land  may 
be  presented  to  a  special  term  of  the 
supreme  court  held  In  any  county  within 
the  Judicial  district  where  the  land  or 
some    part    thereof    is    situated;     the 

§  3367.    Trial;  case;  exceptions. 

1.  Issues. — Issues  to  be  tried  by  the 
•court  on  a  reference,  under  §  3367  are 
those  involving  facts  essential  to  be 
shown  as  a  basis  for  instituting  pro- 
ceedings; it  is  not  the  meaning  of  the 
section  that  an  issue  of  title  framed 
by  such  pleadings  should  be  sent  to  a 
referee;  but  where  such  issues  have 
been  referred  by  stipulation  of  the 
parties,  and  tried  without  objection, 
the  Judgment  entered  on  the  report  is 
binding  so  far  as  Jurisdiction  is  con- 
cerned: City  of  Geneva  v.  Henson,  195 
N.  Y.  447;  rev'g  121  App.  Div.  893 

j.  Referee. — Under  5  3367  it  was  the 
Intention  of  the  legislature  to  confer 
upon  a  referee  the  same  power  to  hear 


word  "  owner  "  as  used  in  §  3361  in- 
cludes every  person  who  claims  to  be 
the  owner  of  the  property  sought  to  be 
acquired:  N.  Y.  C.  &  H.  R.  R.  R.  Co. 
V.  Matthews,  70  Misc.  567;  128  N.  Y. 
Supp.    138. 


and  direct  Judgment  that  a  referee  has 
who  is  appointed  to  hear  and  determine 
the  issues  in  an  action,  and  §  3369  pro- 
vides that  Judgment  shall  be  entered 
pursuant  to  the  direction  of  the  referee: 
Brie  &  Jersey  Railroad  Co.  v.  Brown, 
57  Misc.  161;  107  N.  Y.  Supp.  981; 
aff'd  123  App.  Div.  655;  107  N.  Y.  Supp. 
980. 

k.  Title. — Although  §  3367  does  not 
authorize  a  question  of  title  to  be  tried 
before  a  referee  appointed  in  condem- 
nation proceedings,  the  Issue  may  be 
80  tried  on  stipulation  of  the  parties: 
City  of  Geneva  v.  Henson.  140  App. 
Div.  49;  124  N.  Y.  Supp.  588. 
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§  3368.    Certain  provisions  of  code  applicable. 


a.  Amendment-petition. — ^Under  |  723 
made  applicable  to  condemnation  pro- 
ceedings by  §  3368,  the  court  after  judg- 
ment by  default  may  allow  an  amend- 
ment of  the  petition  and  judgment  cor- 
recting a  clerical  error  in  the  descrip- 
tion of  the  property  condemned:  Brook- 
lyn   Union    Elevated    Railroad    Co.    ▼. 


Valance,  123  App.  Div.  687;  108  N.  Y. 
Supp.  157. 

b.  Condemnation. — %%    723    and    724 

are  applicable  to  proceedings  under  the 
General  Condemnation  Law:  Maxson  ▼. 
Gale,  142  App.  Div.  335;  126  N.  Y. 
Supp.  967. 


§  3369.    Judgment;  costs  to  defendant;  commissioners. 


c.  Answer. — ^Where  no  answer  is 
filed,  no  issue  on  the  petition  is  raised, 
and  the  right  to  judgment  for  condem- 
nation in  accordance  with  the  petition 
is  conceded:  Matter  of  Board  of  Super- 
visors, 57  Misc.  665;  108  N.  Y.  Supp. 
46. 

d.  Costs  to  both — Where  both  parties 
succeed,  the  petitioner  upon  the  issues 
raised  by  the  answer,  and  the  defend- 
ant upon  the  proceedings  before  the 
commissioners,  both  parties  are  entitled 
to  costs,  the  petitioner  costs  of  the  trial 
of  the  issues  before  the  court  and  the 
defendant  to  a  full  bill  of  costs  for  the 
proceedings  before  the  commissioners: 
Matter  of  Village  of  Theresa,  121  App. 
Div.  119;   105  N.  Y.  Supp.  568. 

e.  Extra  allowance. — ^There  is  no  au- 
thority for  granting  an  extra  allowance 


in  condemnation  proceedings  to  a  de- 
fendant, who  was  successful  on  the  trial 
of  the  issues  raised  by  his  answer  to  the 
petition:  the  word  "allowances"  as 
used  in  §  3369  of  the  Code  of  Civil  Pro- 
cedure does  not  mean  extra  allowances: 
Erie  &  Jersey  Railroad  Co.  v.  Brown, 
123  App.  Div.  655;  107  N.  Y.  Supp.  989. 
f.  Referee. — Under  $  3367  it  was  the 
intention  of  the  legislature  to  confer 
upon  a  referee  the  same  power  to  hear 
and  direct  judgment  that  a  referee  has 
who  is  appointed  to  hear  and  determine 
the  issues  in  an  action,  and  §  3369  pro- 
vides that  judgment  shall  be  entered 
pursuant  to  the  direction  of  the  referee: 
Erie  &  Jersey  Railroad  Co.  v.  Brown, 
57  Misc.  161;  107  N.  Y.  Supp.  981; 
aird  123  App.  Div.  665;  107  N.  Y. 
Supp.  989. 


§  3370.    Powers  and  duties  of  commissioners. 


g.  Death  of  Oommiseioner. — ^Where 
one  of  three  commissioners  appointed  in 
condemnation  proceedings  dies  pending 
a  hearing  therein,  the  surviving  commis- 
sioners may  continue  with  the  proceed- 
ing: Lake  Shore  &  Michigan  Southern 
R.  Co.  V.  Mahle,  72  Misc.  129. 

h.  Deductions.  —  The  prohibition 
against  allowance  or  deduction  on  ac- 
count of  any  real  or  supposed  benefits 
to  the  owner  from  improvements,  does 
not  apply  to  a  structure  which  is  a 
part  of  the  general  plan,  which,  it  is 
claimed,  is  to  damage  the  owners:  N.  Y. 
Central  &  H.  R.  R.  R.  Co.  v.  Domproof, 
63  Misc.  211;  116  N.  Y.  Supp.  924. 

i.  Easements. —  In     estimating     the 
damage  caused  by  taking  easements  in 


light  and  air,  the  possible  benefits  to 
the  realty  may  be  considered:  Matter  of 
Manhattan  Railway  Co.  v.  Stuyvesant. 
126  App.  Div.  848;  111  N.  Y.  Supp. 
222. 

j.  Oath. — The  failure  of  commis- 
sioners in  condemnation  proceedings  to 
take  the  statutory  oath,  is  at  the  most 
a  mere  irregularity,  in  no  sense  juris- 
dictional: Matter  of  Grade  Crossing 
Com.,  No.  89.  148  App.  Div.  412. 

k.  The  failure  of  commissioners  to 
take  the  constitutional  oath  of  office 
renders  their  subsequent  proceedings 
void:  Matter  of  Thompson,  70  Misc. 
285;    128   N.   Y.   Supp.    604. 


§  3371.    Confirmation  or  setting  aside  of  report;  deposit,  when 
deemed  a  payment. 


i.  Award. — By  §  3375,  an  appeal 
from  an  award  does  not  disturb  the 
condemnor's  possession,  and  hence, 
where  he  has  deposited  the  amount  ot 
the  award  pursuant  to  said  fi  3371,  the 
money  remains  the  property  of  the  con- 
demnee,  and  his  rights  thereto  are  not 
jeopardized  by  his  appeal:  Matter  of 
Board  of  Water  Commissioners,  132 
App.  Div.  75;   116  N.  Y.  Supp.  495. 


m.  Where  the  amount  awarded  on  a 
final  order  in  condemnation  proceed- 
ings has  been  tendered  to  the  owner 
whose  lands  are  taken,  and  on  his  re- 
fusal to  accept  it  has  been  deposited 
with  the  county  treasurer  by  the  con- 
demnor to  the  credit  of  the  owner  pur- 
suant to  I  3371,  the  deposit  is  deemed 
a  deposit  within  the  provisions  of  the 
act,  and  the  owner  is  not  entitled  to  in- 
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terest  during  the  period  covered  by  an 
appeal  from  the  award:  Id. 

a.  A  report  of  commissioners  in  con- 
demnation proceedings  either  making 
palpably  excessive  awards,  or  resulting 
from  Uie  application  of  an  erroneous 
principle  in  determining  values,  will  be 
set  aside,  and  the  matter  remanded  for  a 
new  hearing:  N.  T.  Central  &  H.  R.  R.  R. 
Ck).  V.  Domproof,  63  Misc.  211;  116 
N.  Y.  Supp.  924. 

b*  Oost. — ^Where  awards  appear  to 
have  been  based  upon  proof  as  to  the 
cost  of  reproducing  property  taken  for 
the  public  use,  the  report  of  the  com- 
mis:$ioners  will  be  set  aside  and  new 
commissioners  will  be  appointed:  Mat- 
ter of  City  of  Neyr  York,  66  Misc.  311; 
106  N.  Y.  Supp.  1003. 

c.  Interest. — On  the  condemnation 
of  lands  by  the  city  of  New  York,  in- 
terest on  an  award  made  to  unknown 
owners  begins  to  run  from  the  date  the 
title  vested  in  the  city  by  virtue  of  the 
confirmation   of  the   award:    Matter  of 


Cammann,  143  App.  Div.  223;  128  N. 
Y.  Supp.  124. 

d.  Most  conflrm. — The  report  of 
commissioners  in  condemnation  pro- 
ceedings must  be  confirmed,  unless  it  is 
shown  that  there  has  been  misconduct 
or  palpable  mistake  on  th^ir  part,  re- 
sulting in  harm  to  an  interested  party: 
Matter  of  Grade  Crossing  Com.,  No.  89, 
148  App.  Div.   412. 

6.  New  commissioners. — ^Where  the 
court  refuses  to  confirm  the  report  of 
commissioners  on  the  ground  that  the 
award  is  too  large,  new  commissioners 
should  be  appointed:  Matter  of  Collis, 
144  App,  Div.  382. 

f.  Wrong  theory. — The  court  will 
not  disturb  the  determination  of  com- 
missioners in  condemnation  proceedings 
for  mere  errors  in  the  admission  or  ex- 
clusion of  evidence  unless  they  have 
proceeded  upon  a  wrong  theory  to  the 
prejudice  of  one  of  the  parties:  Matter 
of  City  of  New  York,  142  App.  Div.  665; 
127   N.  Y.  Supp.   379. 


§  3372.    Offer  to  purchase;  costs;  additional  allowance. 


g.  Costs  to  both — ^Where  both  parties 
succeed,  the  petitioner  upon  the  issues 
raised  by  the  answer,  and  the  defend- 
ant upon  the  proceedings  before  the 
commissioners,  both  parties  are  entitled 
to  costs,  the  petitioner  costs  of  the  trial 
of  the  issues  before  the  court  and  the 
defendant  to  a  full  bill  of  costs  for  the 
proceedings  before  the  commissioners: 
Matter  of  Village  of  Theresa,  121  App. 
Div.  119;  105  N.  Y.  Supp.  568. 

h.  Coats. — Where  a  plaintiff  in  con- 
demnation proceedings  Joins  several 
persons  having  no  unity  of  interest  as 
defendants  and  the  compensation 
awarded  them  exceeds  the  amount  of 
the  plain ciff's  offer,  each  defendant  Is 
entitled  tn  costs  under  §  3372:  Dexter 
&  Northern  R.  Co.  v.  Foster,  142  App. 
App.  Div.  240;  126  N.  Y.  Supp.  835. 


i.  The  costs  allowed  by  §  159  of  the 
Village  Law  to  a  landowner  who  has 
been  given  an  award  in  a  proceedings  to 
determine  the  compensation  to  which 
he  is  entitled  on  account  of  the  change 
of  grade  of  a  street,  are  within  the  dis- 
cretion of  the  court  under  §  3240;  by 
virtue  of  §  3372  he  is  entitled  to  recover 
costs  of  the  proceeding  subsequent  to 
the  appointment  of  commissioners:  Mat- 
ter of  Bradley,  145  App.  Div.   49. 

j.  Owner  .-—One  holding  an  unex- 
pired lease  of  lands  taken  by  eminent 
domain  is  an  "  owner  "  within  §  3258» 
and,  if  a  resident  and  under  no  legal 
disability  to  convey  his  title,  is  entitled 
to  costs  under  §  3372  if  an  offer  to  pur- 
chase has  not  been  served  on  him; 
People  V.  Thornton.  122  App.  Div.  287; 
106  N.  Y.  Supp.  704. 


§  3373.    Judgment,  how  enforced;  delivery  of  possession  of  premises; 
when  writ  of  assistance  to  issue. 


k.  Title. — In  proceedings  brought  by 
a  municipal  corporation  to  acquire 
title  to  lands  by  condemnation  proceed- 
ings, the  municipality  cai>not  be  vested 


with  title  except  upon  payment  of  the 
sum  appraised  as  the  value  of  the  lands 
taken:  Village  of  Babylon  v.  Bergen, 
69  Misc.  574;    124  N.  Y.  Supp.  871. 


§  3374.    Abandonment  and  discontinuance  of  proceeding. 


1.  Discontinue. — The  board  of  edu- 
cation and  the  board  of  estimate  and 
apportionment  in  the  city  of  New  York 
having  rescinded  their  respective  reso- 
lutions to  condemn  lands  for  school  pur- 

sa 


poses  may  discontinue  the  proceedings 
without  leave  of  court:  People  ex  rel. 
Wynne  v.  Morris,  143  App.  Div.  293; 
128  N.  Y.  Supp.   74. 


§§  3375,  3391] 
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§  3375.   Appeal  from  final  order;  stay  of  proceedings. 


a.  Possession. — By  §  8875,  an  appeal 
from  an  award  does  not  disturb  the 
condemnor's  possession,  and  hence, 
where  he  has  deposited  the  amount  of 
the  award  pursuant  to  said  §  8371,  the 


money  remains  the  property  of  the  con- 
demnee,  and  his  rights  thereto  are  not 
jeopardized  by  his  appeal:  Matter  of 
Board  of  Water  Commissioners,  132 
App.  DlY.  76;   116  N.  Y.  Supp.  495. 


§  3377.    Court  may  direct  a  new  appraisal. 


b.  Merits. — ^A  second  determination 
is  only  conclusive  under  §  3377  where 
the  previous  decision  was  set  aside  upon 
the  merits:  Matter  of  Lake  Shore  & 
Michigan  Southern  R.  Co.,  140  App.  Div. 
339;    125  N.  Y.  Supp.  133. 

c.  No  appeal.— No  appeal  lies  from 
an  order  of  the  special  term  sending 

§  3378.    Conflicting  claimants. 

d.  Bondholders. — ^The  award  upon 
the  condemnation  of  the  property  of  a 
water  works  company,  which  has  a 
bond  issue  outstanding,  belongs  to  the 
bondholders  to  the  extent  of  their  in- 
terests, free  from  all  incumbrances  ex- 
cept the  amount  due  the  attorneys  re- 
tained by  the  trustee  under  the  mort- 
gage: Farmers*  L.  &  T.  Co.  v.  West- 
chester County  W.  W.  Co.,  143  App.  Div. 
78;  127  N.  Y.  Supp.  669. 

e.  Conveyance. — ^The  right  to  an 
award  does  not  pass  under  a  subsequent 


the  report  of  commissioners  of  estimate 
and  apportionment  in  a  proceeding  to 
acquire  lands  for  a  school  site  in  the 
city  of  New  York  back  to  new  commis- 
sioners for  a  reappraisal:  Matter  of 
City  of  New  York,  143  App.  Div.  302; 
128  N.  Y.  Supp.  283. 


conveyance  of  the  land  unless  an  intent 
to  assign  it  is  expressed  or  properly  to 
be  inferred:  Matter  of  Opening  Hamil- 
ton Street,  144  App.  Div.  702. 

f.  Damages. — ^A  landlord  and  tenant 
may  agree  to  an  apportionment  of 
damages  for  property  taken  in  condem- 
nation  proceedings,  which  either  of 
them  might  claim  if  he  were  the  owner 
of  the  entire  estate:  Matter  of  City  of 
New  York,  193  N.  Y.  117;  rev'g  125 
App.  Div.  898;  109  N.  Y.  Supp.  921. 


§  3382.    Practice  in  cases  not  herein  provided  for. 


g.  Condemnation. — ^The  provisions  of 
§  462  which  authorise  Joining  as  de- 
fendants all  persons  claiming  an  in- 
terest in  the  controversy  or  real  prop- 
erty involved  are  made  applicable  to 
condemnation  proceedings  by  §  3382: 
N.  Y.  C.  &  H.  R.  R.  R.  Co.  v.  Matthews, 
70  Misc.  667;  128  N.  Y.  Supp.  138. 


h.  Lessee. — ^A  lessee  of  real  property 
condemned  under  the  Rapid  Transit  Act 
should  be  allowed  to  amend  his  claim 
nunc  pro  tunc  so  as  to  claim  the  value 
of  trade  fixtures  installed  by  him  on 
the  premises  and  which  be  would  be 
entitled  to  remove,  as  against  his  land- 
lord: Matter  of  Willcox,  142  App.  Div. 
680;   127  N.  Y.  Supp.  777. 


§  3390.    Proceeding  to  be  pursuant  to  this  title. 


Part  §  70,  General  Corporation  Law,  chap  28  of  1909,  viz.: 

§  70.  APPLICATION  OF  THIS  ARTICLB. — Whenever  any  corporation  is 
required  by  law  to  make  application  to  the  court  for  leave  to  mortgage,  lease  or  sell 
its  real  estate,  the  proceeding  therefor  shall  be  had  pursuant  to  the  provisions  of 
this  article. 

Remainder,  §  8,  Joint-Stock  Association  Law,  chap.  84  of  1909,  viss.: 

§  8.  PROCEEDING  TO  MORTGAGE,  LEASE  OR  SELL  REAL  ESTATE.— 
Whenever  any  Joint-stock  association  is  required  by  law  to  make  application  to  the 
court  for  leave  to  mortgage,  lease  or  sell  its  real  estate,  the  proceeding  therefor  sSall 
be  bad  as  prescribed  for  corporations  in  article  four  of  the  general  corporation  law. 

§  3391.    Petition  to  be  presented;  contents  thereof. 

Now  §  71,  General  Corporation  Law,  chap.  28  of  1909,  and  not  changed  in  fonn. 
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§  3392.  Hearing  of  application;  notice;  appointment  of  referee  to 
take  proofs. 

TMs  section  and  §  3393  now  §  72,  General  Corporation  Law,  chap.  28  of  1909, 
viz.: 

§  72.  HEARING  ON  APPLICATION.— Upon  presentation  of  the  petition,  the 
court  may  immediately  proceed  to  hear  the  application,  or  it  may,  in  its  discretion, 
direct  that  notice  of  the  application  shall  he  given  to  any  person  interested  therein, 
as  a  member,  stockholder,  officer  or  creditor  of  the  corporation  or  otherwise,  in 
which  case  the  application  shall  be  heard  at  the  time  and  place  specified  in  such 
notice,  and  the  court  may  In  any  case  appoint  a  referee  to  take  the  proofs  and 
report  the  same  to  the  court,  with  his  opinion  thereon.  Any  perison,  whose  interests 
may  be  affected  by  the  proceeding,  may  appear  upon  the  hearing  and  show  cause 
why  the  application  should  not  be  granted. 

§  3393.  Order  to  sell,  mortgage  or  lease.  Who  may  oppose  grant- 
ing of  application. 

Part  §  72,  General  Corporation  Law,  chap.  28  of  1909;  see  §  3392,  ante. 

Balance,  §  73  of  said  General  Corporation  Law,  viz.: 

§  73.  ORDER  TO  SELL,  MORTGAGE  OR  LEASE. — ^Upon  the  hearing  of  the 
application,  if  it  shall  appear,  to  the  satisfaction  of  the  court,  that  the  interests  of 
the  corporation  will  be  promoted  thereby,  an  order  may  be  granted  authorizing  it 
to  sell,  mortgage  or  lease  the  real  property  described  in  the  petition,  or  any  part 
thereof,  for  such  sum,  and  upon  such  terms,  as  the  court  may  prescribe,  and  directing 
what  disposition  shall  be  made  of  the  proceeds  of  such  sale,  mortgage  or  lease. 

§  3394.    Insolvent  corporation  or  association;  notice  to  creditors. 

Now  §  74,  General  Corporation  Law,  chap.  28  of  1909,  and  not  changed. 

§  3395.    How  notices  served. 

Jk 

Now  §  75,  General  Corporation  Law,  chap.  28  of  1909,  and  not  changed. 

§  3396.    Practice  in  cases  not  herein  provided  for. 

Now  §  76,  General  Corporation  Law,  chap.  28  of  1999,  and  not  changed  in 
substance. 

§  3397.    When  act  takes  effect. 

Now  fi  330,  General  Corporation  Law,  chap.  28  of  1909,  Tiz.: 

I  330.  LAWS  REPEALED.-~Of  the  laws  enumerated  in  the  schedule  hereto 
annexed,  that  portion  specified  in  the  last  column  is  hereby  repealed. 

§  3398.    Purpose  of  title;  definitions. 

Now  §  40,  Lien  Law,  chap.  38  of  1909,  viz.: 

§  40.  CONSTRUCTION  OP  ARTICLE.— This  article  is  to  be  construed  in  con- 
nection with  article  two  of  this  chapter,  and  provides  proceedings  for  the  enforce- 
ment of  liens  for  labor  performed  and  materials  furnished  in  the  improvement  of 
real  property,  created  by  virtue  of  such  article. 


§§  3399,  3402] 
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§  3399.    Enforcement  of  a  mechanic's  lien  on  real  property. 

Now  §  41,  Lien  Law,  chap.  38  of  1909,  and  not  changed. 


a.  Personal  judgment. — ^In  an  action 

in  the  municipal  court  of  the  city  of 
New  York  for  the  enforcement  of  a 
mechanic's  lien,  where  the  complaint 
prays  for  no  personal  Judgment,  a  Judg- 
ment, establishing  the  yalidity  of  the 
lien  against  certain  defendants,  not  per- 
sonally liable,  for  the  amount  of  plain- 
llfF's  claim,  will  be  modified  on  appeal 
by  striking  ont  that  part  providing  for 
personal  Judgment:  Daxe  v.  Hajek,  56 
Misc.  673;  107  N.  Y.  Supp.  601. 


b.  Pleading. — ^The  amendment  of  the 
pleading  in  an  action  to  foreclose  a 
mechanic's  lien  does  not  operate  to  cure 
an  infirmity  in  the  notice  (^  lien;  the 
failure  to  establish  a  valid  statutory 
lien  as  to  money  advanced  does  not 
affect  plaintiff's  right  to  recover  a  per- 
sonal Judgment:  Uvalde  A.  Paving  Co. 
V.  City  of  New  York.  191  N.  Y.  244; 
rev'g  113  App.  Div.  916. 


§  3400.    Enforcement  of  a  lien  under  contract  for  a  public  improve- 
ment. 

Now  §  42,  Lien  Law,  chap.  38  of  1909,  and  not  changed. 


§  3401.    Action  in  a  court  of  record;  consolidation  of  actions. 


Now  §  43,  Lien  Law,  chap.  38  of  1909;  only  change  strike  oat  first  "this"  and 
insert  "  code  of  civil  procedure.' 


»» 


c.  Amendment — ^In  an  action  to  fore- 
close a  mechanic's  lien,  it  is  discretion- 
ary with  the  court  to  permit  an  amend- 
ment of  the  pleading  to  conform  to  the 
proof:  Uvalde  A.  Paving  Co.  v.  City  of 
New  York,  191  N.  Y.  244;  rev'g  113 
App.  Div.  916. 

d.  Complaint. —  Under  §§  3401  and 
1629  the  complaint  in  an  action  to  fore- 
close a  mechanic's  lien  should  show 
whether  any  other  action  has  been 
brought  at  law  to  recover  any  part  of 
the  debt;  although  under  §  3412  a 
plaintifF  on  failing  to  establish  his  lien 
may  recover  Judgment  for  the  amount 
due,  the  section  does  not  aid  one  who 
fails  to  allege  matters  required  by  the 
statute  to  be  alleged:  Abbott  v.  Easton, 
122  App.  Div.  274;  106  N.  Y.  Supp.  970. 


e.  Limitation  of  action. — ^Where  a 
mechanic's  lien  has  been  discharged  by 
the  filing  of  an  undertaking  pursuant 
to  the  Lien  Law,  and  the  lienor  has 
thereafter  obtained  an  order  extending 
for  one  year  the  time  within  which  h 
is  required  to  sue,  a  suit  to  enforce  the 
undertaking  is  not  barred  by  the  ex- 
piration of  one  year  from  the  filing  of 
the  original  lien,  but  may  be  main- 
tained if  brought  within  the  time 
granted  by  the  order:  Kelly  v.  High- 
land Construction  Co.,  133  App.  Div. 
579;   118  N.  Y.  Supp.  123. 

f.  Actions  for  foreclosure  of  me- 
chanic's liens  are  brought  within  the 
provisions  of  §  1628  by  S  3401:  Brown 
V.  Kight,  63  Misc.  58;  116  N.  Y.  Supp. 
592. 


§  3402.    Parties  to  an  action  in  a  court  of  record. 

Now  §  44,  Lien  Law,  chap.  38  of  1909,  and  not  changed. 


it 


g.  Another  lien. — The  words  "  an- 
other lien,"  as  used  in  the  statute,  refer 
to  another  mechanic's  lien,  not  to  the 
lien  of  a  mortgage:  Philbrick  &  Brother 
V.  Florio  Co-Op.  Ass.,  137  App.  Div. 
613;  122  N.  Y.  Supp.  341;  aff'd  200  N. 
Y.  526. 

h.  Jarlsdiction. — ^Where  an  action 
was  brought  to  foreclose  a  mechanic's 
lien  due  under  a  contract  for  the  erec- 
tion of  state  buildings  before  the  pass- 
age   of   chap.    255    of    1906    amending 


§  3402  of  the  Code  of  Civil  Procedure, 
and  after  the  passage  of  the  act,  a  de- 
murrer interposed  by  the  state  was 
withdrawn  and  an  answer  interposed, 
the  state  is  not  in  a  position  to  claim 
that  it  was  improperly  sued  or  that  the 
plaintiff  should  have  filed  an  additional 
notice  of  pendency  after  said  act  had 
taken  effect:  Newman  Lumber  Co.  v. 
Wemple,  56  Misc.  168;  107  N.  Y.  Supp. 
318. 
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§  3403.    Equities  of  lienors  to  be  determined. 

Now  §  45,  Lden  Law,  chap.  38  of  1909,  and  not  changed. 


a.  Counterclaiin. — In  an  action  to 
foreclose  a  mechanic's  lien  brought 
against  two  Joint  obligors,  a  counter- 
claim in  behalf  of  one  of  them  cannot 


be  pleaded,  and  the  plaintifF  may  urge 
the  objection  without  a  reply:  Thomas 
y.  Noonan,  133  App.  Diy.  469;  118 
N.  Y.  Supp.  25. 


§  3404.    Action  in  a  court  not  of  record. 

Now  §  46,  Lien  Law,  chap.  38  of  1909;  only  change  is  "this  code"  is  stricken 
out  and  "  the  code  of  civil  procedure  "  inserted. 


b.  Mechanic's  lien. —  The  provisions 
of  the  municipal  court  act  requiring  the 
summons  in  an  action  to  enforce  a 
mechanic's  lien  to  be  returnable  not  less 
than  twelve  nor  more  than  twenty  days 
after  its  date  are  inconsistent  with 
§  3404  of  the  Code  of  Civil  Procedure 
and  control  the  practice  in  that  court: 


Bogopoler  Realty  Go.  v.  S'chwartzman, 
59  Misc.  495;  110  N.  Y.  Supp.  853. 

c.  The  municipal  court  of  the  city  of 
New  York  has  Jurisdiction  of  an  action 
to  foreclose  a  mechanic's  lien  brought 
under  §  3404:  Weinstock  v.  Clarendon 
Improvement  Co.,  134  App.  Div.  598; 
119  N.  Y.   Supp.  604. 


§  3405.    How  summons  served,  when  personal  service  cannot  be 
made. 

Now  §  47,  Lien  Law,  chap.  38  of  1909,  and  not  changed. 

§  3406.    Proceedings  on  return  of  summons;  answer;  judgment  by 
default. 

Now  §  48,  Lien  Law,  chap.  38  of  1909,  and  not  changed. 

§  3407.    Issue,  how  tried;  judgment. 

Now  §  49,  Lien  Law,  chap.  38  of  1909,  and  not  changed. 


d.  Trial. —  A  Judgment  dismissing  a 
complaint  as  to  the  owner  in  an  action 
by  a  sub-contractor  conclusively  estab- 
lishes that  the  plaintifF  did  not  have  a 
valid  lien  and  hence  he  cannot  succeed 
against  the  contractor  without  showing 
that  moneys  paid  were  impressed  with 


a  trust  for  his  benefit;  this  issue  should 
be  left  for  trial  and  not  determined 
upon  a  preliminary  motion  to  compel 
payment  into  court:  Van  Kannel  Re- 
volving Door  Co.  V.  Sloane,  122  App. 
Div.  610;   107  N.  T.  Supp.  504. 


§  3408.    Execution. 

Now  §  50,  Lien  Law,  chap.  38  of  1909,  and  not  changed. 

§  3409.    Appeals  from  judgments  in  courts  not  of  record. 

Now  §  51,  Lien  Law,  chap.  38  of  1909,  and  not  changed. 

§  3410.    Transcripts  of  judgments  in  courts  not  of  record. 

Now  §  52,  Lien  Law,  chap.  38  of  1909,  and  not  changed. 

§  341 1 .   Costs  and  disbursements. 

Now  §  53,  Lien  Law,  chap.  38  of  1909,  and  not  changed. 


e.  Ck>8t8. —  A  mechanic's  lien  does 
not  cover  costs,  they  being  charged 
against  the  defendant  personally,  and 


where  the  expenses  of  foreclosure  by  a 
sub-contractor  are  due  mainly  to  the  re- 
sistance   of   the    chief   contractor,    the 
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court  in  Its  equitable  powers  may  im- 
pose the  costs  upon  it:  Rieser  y.  Com* 
meau,  129  App.  Dir.  490;  114  N.  Y. 
8upp.  164. 

a.  St«te.--<?osts  are  in  the  discretion 
of  the  court  and  it  can  also  grant  an 


extra  allowance  in  actions  against  the 
state  for  damages  for  the  cancellation 
of  a  contract:  Newman  Lumber  Go.  ▼. 
Wemple»  66  Misc.  182;  107  N.  Y.  Supp. 
827. 


§  3412.   Judgment  in  case  of  failure  to  establish  lien. 

Now  §  64,  Lien  Law,  chap.  38  of  1909;  only  change  is  "article"  instead  of 
"  Utle." 


b.  Ck>mplaint. — ^Under  |§  8401  and 
1629  the  complaint  In  an  action  to  fore- 
close a  mechanic's  lien  should  show 
whether  any  other  action  has  been 
brought  at  law  to  recover  any  part  of 
the  debt;  although  under  §  3412  a 
plaintiff  on  failing  to  establish  his  lien 
may  recover  Judgment  for  the  amount 
due,  the  section  does  not  aid  one  who 
fails  to  allege  matters  required  by  the 
statute  to  be  alleged:  Abbott  y.  Baston, 
122  App.  DiT.  274;  106  N.  Y.  Supp.  970. 

c.  Lien. — ^Bven  though  a  lien  be  in- 
Yalid,  yet  the  plaintiff  in  an  action  to 
foreclose  it  may  have  a  personal  Judg- 
ment against  the  party  who  is  person- 
ally liable:  Weiss  y.  Kenny,  69  Misc. 
279;  112  N.  Y.  Supp.  287. 

d.  Personal  judgment. — ^In  an  action 
in  the  municipal  court  of  the  city  of 
New  York  for  the  enforcement  of  a 
mechanic's  lien,  where  the  complaint 
prays  for  no  personal  Judgment,  a  Judg- 
ment, establishing  the  ralidity  of  the 


lien  against  certain  defendants,  not  per- 
sonally liable,  for  the  amount  of  plain- 
tiff's claim,  will  be  modified  on  appeal 
by  striking  out  that  part  providing  for 
personal  Judgment:  Daxe  y.  Hajek,  56 
Misc.  673;  107  N.  Y.  Supp.  601. 

e.  In  an  action  to  foreclose  a 
mechanic's  lien,  where  the  notice  of 
lien  is  defectiYC  and  it  appears  that  the 
lienor  was  not  the  person  with  whom 
the  owner  contracted  and  no  contractual 
relation  is  established  between  them,  a 
personal  Judgment  cannot  be  awarded 
in  favor  of  the  lienor  against  the  owner: 
Alexander  y.  Costello,  69  Bftisc  491; 
110  N.  Y.  Supp.   1033. 

f.  Services. — ^When  plaintiff  demands 
Judgment  for  services  rendered  and  also 
a  foreclosure  of  a  mechanic's  lien,  he  is 
entitled  to  judgment  for  the  value  of 
the  services,  though  he  fall  to  establish 
the  lien:  Shaw  v.  Wilke,  137  App.  Div. 
513;  121  N.  Y.  Supp.  745. 


§  3413.    Offer  to  pay  money  into  court,  or  to  deposit  securities,  in 
discharge  of  the  lien. 

Now  §  65,  Lden  Law,  chap.  38  of  1909;  only  change  is  "article"  instead  of 
••  title." 


§  3414.    Preference  over  contractors. 

Now  §  56,  Lien  Law,  chap.  38  of  1909;  only  change  "  article"  for  "title." 


g.  Material-man. — One  who  agrees  to 

furnish  oak  flooring  of  a  certain  grade, 
quality  and  size  to  another,  who 
has  a  contract  for  the  erection  of  a 
building,  is  a  material-man  and  not  a 
sub-contractor,  though  he  knows  the 
material  is  to  be  used  in  the  perform- 
ance of  the  contract;  and  such  material- 
man is  entitled  to  priority  of  payment 
over  contractors  and  sub-contractors  pur- 
suant to  §  3414:  Hedden  Const  Co.  v. 
Proctor  &  Gamble  Co.,  62  Misc.  129;  114 
N.  Y.  Supp.  1103. 

h.  A  mechanic's  lien  attaches  not 
only  to  what  may  be  due  to  the  con- 
tractor when  the  lien  is  filed,  but  if 
nothing  is  then  due  or  if  the  amount  due 


is  insufficient,  it  attaches  to  any  amount 
which  may  subsequently  become  due: 
Herrmann  &  Grace  v.  City  of  New  York, 
130  App.  Div.  531:  114  N.  Y.  Supp.  1107. 

i.  A  mechanic's  lien  filed  by  a  mate- 
rial-man Is  superior  to  a  prior  lien  filed 
by  a  contractor;  if  a  person,  who  fur- 
nishes material,  agrees  to  use  that  par- 
ticular material,  he  ceases  to  be  a  mate- 
rial-man and  becomes  a  contractor: 
Jackson  v.  Egan,  138  App.  Div.  505; 
123  N.  Y.  Supp.  207. 

j.  A  material-man  is  entitled  to  pre- 
ference over  one  who  furnishes  both 
material  and  labor,  though  the  claim  of 
the  latter  was  filed  first  in  point  of 
time:  Jackson  v.  Egan,  200  N.  Y.  496. 
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§  3415.    Judgment  may  direct  delivery  of  property  in  lieu  of  money. 

Now  §  67»  Lrien  Law,  chap.  38  of  1909,  and  not  changed. 

§  3416.    Judgment  for  deficiency. 

Now  §  68»  Lrlen  Law,  chap.  38  of  1909,  and  not  changed. 


a.  Enforcement. —  A  mechanic's  Hen 
on  real  property  may  be  enforced  not 
only  against  the  property  but  also 
against  any  person  liable  for  the  debt 


upon  which  the  Hen  Is  founded:  Seary 
y.  Wegenaar,  120  Aj^.  DIy.  419;  104 
N.  Y.  Supp.  1055. 


§  3417.    Vacating  of  a  mechanic's  lien,  by  order  of  court. 

Now  §  59.  Lien  Law,  chap.  38  of  1909,  and  not  changed. 

§  3418.    Judgment  in  action  to  foreclose  lien  on  account  of  public 
improvement. 

Now  §  60,  Lien  Law,  chap.  38  of  1909,  and  not  changed. 


b.  I>ispated  claim. — ^In  an  action  to 
foreclose  a  mechanic's  lien  upon  the 
funds  of  the  state  applicable  to  pay- 
ment for  the  Improvement  of  a  public 
highway,  the  court  has  no  power  to 


adjudicate  the  disputed  claim  of  the  prin- 
cipal contractor  and  render  an  affirmatlye 
Judgment  against  the  state:  Smith  y. 
State  of  New  York,  65  Misc.  376;  118 
N.  Y.  Supp.  780. 


§  3419.  Judgment  in  action  to  foreclose  a  mechanic's  lien  on  prop- 
erty of  a  railroad  corporation. 

Part  now  §  61,  Lien  Law,  chap.  38  of  1909,  and  not  changed. 
Remainder  now  §  85,  Lien  Law,  chap.  38  of  1909,  tIz.: 

I  85.  ENFORCEMENT  OF  LIB3N. —  If  a  lien,  created  by  virtue  of  this  article,  is 
founded  upon  a  maritime  contract,  it  can  be  enforced  only  by  proceedings  in  the 
courts  of  the  United  States,  and  in  any  other  case,  in  the  courts  of  this  state,  in  the 
manner  prescribed  in  the  following  sections  of  this  article. 

§  3420.    Application  for  warrant. 

Now  §  86,  Lien  Law,  chap.  38  of  1909,  and  not  changed. 

§  3421.    Undertaking  to  accompany  application. 

Now  §  87,  Lien  Law,  chap.  38  of  1909,  and  not  changed. 

§  342Z    Warrant;  execution  thereof. 

Now  §  88,  Lien  Law,  chap.  38  of  1909,  and  not  changed. 

§  3423.    Order  to  show  cause;  contents;  service. 

Now  §  89,  Lien  Law,  chap.  38  of  1909,  and  not  changed. 

§  3424.    Notice  of  issuance  of  warrant  to  be  published  and  served. 

Now  §  90,  Lien  Law,  chap.  38  of  1909,  and  not  changed. 

§  3425.  Proceedings  upon  return  of  order  to  show  cause;  trial  of 
issue. 

Now  §  91,  Lien  Law,  chap.  38  of  1909,  and  not  changed. 
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§  3426.    Order  of  sale,  when  made. 

Now  §  92,  Lien  Law,  chap.  38  of  1909,  and  not  cb&nged. 

§  3427.    Sale  and  proceeds. 

Now  §  93,  Lien  Law,  chap.  38  of  1909,  and  not  changed. 

§  3428.    Notice  of  the  distribution  of  the  proceeds  of  sale. 

Now  §  94,  Lien  Law,  chap.  38  of  1909,  and  not  changed. 

§  3429.    Liens  for  which  no  warrants  are  issued.  ' 

Now  §  95,  Lien  Law,  chap.  38  of  1909,  and  not  changed. 

§  3430.    Contested  claims. 

Now  §  96,  Lien  Law,  chap.  38  of  1909,  and  not  changed. 

§  3431 .    Trial  of  issues  and  appeal. 

Now  §  97,  Lien  Law,  chap.  38  of  1909,  and  not  changed. 

§  3432.    Distribution  of  proceeds. 

Now  §  98,  Lien  Law,  chap.  38  of  1909;  only  ehamges  are  "  this  "  Inaerted  belbrs 
"  article,"  "  two  of  the  lien  law  "  stricken  out  and  "  article  "  tor  -  tlUe.- 

§  3433.    Payment  of  uncontested  claims. 

Now  §  99,  Lden  Law,  chap.  38  of  1909,  and  not  chanjsed. 

§  3434.    Distribution  of  surplus. 

Now  §  100,  Lden  Law,  chap.  38  of  1909,  and  not  changed. 

§  3435.    Application  for  a  discharge  of  warrant. 

Now  §  101,  Lden  Law,  chap.  38  of  1909,  and  not  changed. 

§  3436.    Undertaking  to  accompany  application  for  discharge. 

Now  §  102,  Lien  Law,  chap.  38  of  1909,  and  not  changed. 

§  3437.    Discharge  of  warrant. 

Now  §  103,  LdMi  Law,  chap.  38  of  1909,  and  not  changed. 

§  3438.    Action  on  undertaking. 

Now  §  104,  Lien  Law,  chap.  38  of  1909,  and  not  changed. 

§  3439.    Costs  of  proceedings. 

Now  §  105,  Lien  Law,  chap.  38  of  1909;  only  change  is  "  article  "  for  "  title." 

§  3440.    Sheriff  must  return  warrant. 

Now  §  106,  Lien  Law,  chap.  38  of  1909;   only  change  is  "article"  for  "  title." 

§  3441 .    Discharge  of  lien  before  issue  of  warrant. 

Now  §  107,  Lien  Law,  chap.  38  of  1909,  and  not  changed. 


GENERAL   INDEX 


[References  are  to  Pages.] 


Abatement. 

attachment,  206  c. 

directors,  206  d. 

divorce,  207  a. 

negligence,  207  b,  209  a-c. 

penalty,  207  c. 

revival  of  action,  207  d. 

proceedings  upon  transfer  of   interest, 

or  devolution  of  liability,  207  e-i. 
when  sole  party  dies,  207  j-o. 
when     one     of    several    parties     dies, 

208  b-f. 
revival,  207  g-li. 
death    of    party    after    verdict,    etc., 

208  i-j. 
'bail  bond,  209  d. 

Accounting. 

action  for,  403  a. 

Action. 

to  establish  will,  395. 

by  judgment  creditor,  396. 

definition  of,  552  a-c. 

one  form  of  civil,  553  e-g. 

Adverse  possession. 

specific  performance,  70  g,  71  f. 

burden  of  proof,  71a. 

claim,  71b. 

minerals,  71  c-i. 

public  highway,  71  d-k. 

railroad,  71  e. 

substantial  inclosure,  71  g. 

notice,  71  j-1. 

Affidavit. 

taken  without  State,  231  b. 

Additional  allowance. 

to    plaintiff    in    foreclosure,    partition, 

etc.,  538  k,  539  a. 

to  either  party  in  difficult  and  certain 

other  cases,  539,  540,  541  a-f. 
under   the    foregoing    sections    limited, 

541  g-j. 
in  condemnation  proceedings,  561  g-j. 

Amendment. 

frivolous,  138  e. 

indorser,  138  f. 

misjoinder,  138  g. 

mistake,   138  h. 

practice,  138  i. 

after  demurrer,  166  h-1,  167  a-f. 

by  t'he  court,  195  a- j,  196,  202,  203  a-d. 

Answer. 

stay,  80. 

lack  of  jurisdiction,  138  j,  146  a. 
jurisdiction,  138  k. 
misjoinder,  138  1-m. 


Answer  —  continued. 

account  stated,  139  h. 

admission,  139  i,  142  d-e. 

claim,  139  j. 

complaint,  139  k. 

defenses,  139 1-m. 

demurrer,    139  n,   145  a, 

denial,  140  a-h. 

frivok)us,  140  i-j. 

general  denial,  140  k-m. 

inconsistencv,  140  n. 

insufficient,  140  o. 

liability  act,   140  p. 

material  allegations,   141  a. 

mechanic's  lien,  141  b. 

negative  pregnant,  141  c. 

negligence,   141  d. 

note,  141  €. 

partnership,   141  f. 

payment,  141  g. 

proof  under  denial,  141  h. 

rents,   141  i. 

testimony,   141  j, 

what  is  admissible,  141  k. 

accord,  141  1-m. 

accounting,   142  a. 

action  by  judgment  creditor,   142  b. 

action  pending,  142  c. 

affirmative  defense,  142  f-g. 

agency,  142  h. 

agreement,  142  i. 

alienation,  142  j. 

another  action,  142  k-1. 

appearance,  142  m. 

asser^sments,    142  n. 

arbitration,  143  a. 

association,  143  b. 

bankruptcy,  143  c. 

bar,   143  d. 

bar  to  action,   143  e-f. 

bill  of  exchange,  143  g. 

bond,  143  h. 

broker,  143  i. 

conclusion,    143  j-m. 

consideration,   143  n. 

contract,    144  a-d, 

corporate  contract,  144  e-f. 

counterclaim,  144  g,  154  m. 

criminal   conversation,  144  n. 

damages,  144  i. 

debt,  144  j. 

defense,    144  k. 

demurrable,  144  1. 

divorce,  145  b. 

dower,   145  c. 

due  process,  145  d. 

equity,   145  e. 

foreclosure,  145  f. 

foreign  corporation,   145  g-i. 

fraudulent  conveyance,  145  j-k. 
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Answer  —  continued. 
fraud,  145  l-m. 
guaranty,  145  n. 
libel,  146  b-e. 
life  insurance,  146  f. 
limitations,  146  g-h. 
liveryman,  146  i. 
malicious  prosecution,  146  j-k. 
misnomer,  146  L 
mistake,  146  m. 
money  loaned,  146  n. 
mortgage,  147  a. 
note,   147  b-c. 
notice  of  loss,  147  d. 
party,   147  e. 
payment,   147  f. 
pipe  lines,  147  g. 
pleading,  147  b. 
present  claim,  147  i. 
prior  judgment,  147  j. 
proof,  147  k-1. 
re-allege,  147  m. 
real  property,  147  n. 
relief,  147  o. 
reiteration,  148  a. 
rent,  148  b. 
re-statement,   148  c. 
public  statute,  148  d. 
separation,  148  e. 
specific  performance,  148  f. 
statute  of  limitations,  148  g-h. 
sureties,    148  i. 
surety,   148  j-k. 
tax  law,  1481. 
tender,   148  m. 
tenants,   148  n-o. 
ultra  vires,  149  a-b. 
usury,  149  c. 
waiver,   149  d. 
to  answer,  154 1. 
judgment,    154  n. 

Appeal. 

jurisdiction  of  court  of  appeals,  33-36. 

when  case   necessary,  268  b-m. 

w<hen  heard  without  case,  269  g-j. 

when  party  may,  321  d-k. 

when  adverse  party  has  died,  321 1. 

surviving,  322  a. 

how  taken,  322. 

when  notice  of,  to  specify  interlocutory 
judgment,  etc.,  3^  b-c. 

defects  in  proceedings  may  be  sup- 
plied, 322  d-h. 

power  of,  to  grant  orders,  346. 

from   interlocutory  judgment,  345  c-g. 

from  order,  342   d-m,   343,   344,  345  h. 

order  to   stay  proceedings,  345  i-j. 

stay     of    proceedings    without    order, 

345  k. 

upon  what  papers  to  be  heard,  346  a- j. 
to    appellate     division,    where    heard, 

346  k-l. 

from  order  made   in    the  same   court, 

347  a. 

from    order    when    made    by    anotOier 

court  or  judge,  347  b. 
undertaking  must  be  filed,  323. 
new    undertaking    to    be    given,    when 


Appeal  —  continued. 

sureties  are  insolvent,  etc,  323  a» 

when  appeal  stays  proceedings,  323  b-c 

of  interlocutory  judgment,  etc.,  323  d-g. 

judgment  or  order  on,  324. 

wlien  no  appeal  lies  trom  judgment  of 
reversal,  325  a. 

remarks  or  comments  of  judge,  duly 
excepted  to,  shall  be  subject  to  re- 
view, 325. 

limitation  of,  325. 

security  to  perfect,  326  a. 

for  delivery  of  property,  326  b. 

for  the  possession  of  real  property, 
326  c. 

imdertakings  may  be  in  one  instru- 
ment, 326  d. 

exceptions  to  sureties,  326  c 

from  final  judgment  rendered  after 
affirmance  of  interlocutory  judgment 
or  denial  of  motion  for  new  trial, 
326  f-L 

what  questions  are  brought  up  for 
review,  327  a-e. 

when  reversal  presumed  not  to  be  on 
a  question  of  fact,  327. 

case  on,  328  a-c. 

from  inferior  courts,  928  d-k. 

from  inferior  courts,  where  and  how 
beard,  329  f-n. 

from  judgment  of  appellate  division, 
330  b-1,  331-341,  342  a-c 

Appearance 

voluntary,  80b-c-d. 
infants,  siOe. 
jurisdiction,  80  f. 

Appellate  division, 
officers  of,  47. 

motion  for  new  trial,  271  p-q. 
judgment  or  order  on,  324. 
appeal  from  judgment,  330-341,  342  a-c. 
appeal   from   order,   342  d-m,   343,    344, 

346  h. 
power  to  grant  orders,  345  b. 
from  interlocutory   judgment,  345  c-g. 
order  to  stay  proceedings,  345  i-j. 
stay    of     proceedings    without    order, 

345  k. 

upon  what  papers  appeal  to  be  beard, 

346  a-j. 

appeal,  where  heard,  346  k-I. 

from  order   made   in  the  same  court, 

347  a. 

Application. 

of    certain    portions    thereof   regulated 

and  qualified,  555,  556,  557,  558,  559  a. 
when  proceedings  to  be  under  former 

statutes,  559  b. 

Appointments, 
of  terms,  44. 

Arbitration. 

what  controversies  may  be  submitted, 

and  how,  441  c-d. 
motion  to  confirm  award,  441  e-f. 
to  vacate  award,  441  g. 
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Arbitration  —  contimked, 

to  modify  or  correct  award,  441  h. 

appeal,  4411. 

revocation  of  submission,  442  ib. 

Arrest  and  balL 

woman  not  to  be  arrested,  176  f-g. 
proof     necessary     to     procure    order, 

176  b-i,  177  a. 
wben  vacated,  177  b. 
undertaking,  177  c. 
motion  to  vacate,  177  d,  e-8^. 
(bow  deposit  disposed  of,  177  b,  178  a. 
deposit,  178  b. 

Association. 

action  against,  400  a-e. 

Attachment. 

proof  to  procure,  186  j-m,  187  a-n. 
wben    and    by    wbom    granted,   187  o, 

188  a-d. 
counsel  fees,  188  a. 
debts,  188  f-g. 

of  interest  in  sbares  or  bonds,  188. 
contract,  188  b. 

foreign  corporation,  188  i,  189  a-b,  190  b. 
sheriff  may  maintain  actions,  189  c. 
claim  of  property,  189  d-e. 
proceedings  if  claimant  succeeds,  189  f, 

190  a. 
notice,  190  c-d. 
motion  to  vacate,  190  e-h. 
bow  motion  made,  191  a-d. 
vacating,    191  e. 
bankruptcy,  191  f . 

partners  may  apply  to  discbarge,  191. 
undertaking  to  be  given,  191. 
direction  of  verdict,  192  a. 
fireworks,  192  b. 
satisfaction,    192  c. 
bow  judgment  satisfied,  192. 
counsel  fees,  193  a. 

Attorneys  and  counsellors, 
account,  14  a-b. 
administratrix,  14  c-d. 
affidavit,  14  e. 
agreement,  14  f-g. 
arbitrations,  14  h. 
assignment,   14  i. 
change  of  attorney,  14  j. 
champerty,  15  a. 
client's  address,  15  b. 
compensation,   15  c-d. 
condemnation,  15  e. 
contingent  fee,  15f-g-h-i. 
costs,  15  j. 

defendant's  address,  15  k. 
disbursements,  15  1. 
discontinuance,   15  m. 
execution,  15  n. 
expense,  15  o. 
fee,  15  p. 
lien,  16  a-b. 

defendants,  16  c-d-e-f-g-ih-i-j-k. 
open  default,  16  1. 
particulars,  16  m. 
proceedings,  16n-o-p-q. 
public  poficy,  17  a.  , 


Attorneys  and  counsellors  —  continued. 
question  for  court,  17  b.  , 

repayment,  17  c. 
security,  17  d-e. 
settlement,   17  f-g-h-i. 
stipulation,  17  j. 
surrogate,  17  k. 
waiver,  17  L 

suspension  from  practice,   8-20. 
not  to  disclose  communications,  229  d-n» 

230  a-e. 
not  to  testify  in  certain  cases,  230  f-k. 
liability  of,  for  costs  in  certain  actions, 

546  a. 

Attomey-GeneraL 
action  by,  403. 

Bankrupt. 

dis<9harge     of     a 
318  c-i. 


judgment     against. 


Bill  of  particolara. 

accounting,  156  c-d. 

administrator,   156  e-g. 

assault,  156  i-j. 

attorney,  156  k-1. 

before  answer,  156  m. 

broker,  157  a. 

building  contract,  157  b. 

commissions,  157  d. 

contract,  157  e-h. 

conversion,  157  i-j. 

copyright,  157  k. 

counterclaim,  157  1-m. 

damages,  157  n-o. 

defenses,  158  a. 

discharge,  158  b. 

disclosure,  168  c. 

discretion,   158  d. 

divorce,  158  e-f. 

ejectment,    158  g. 

election,    158  h. 

erroneous  advice,  158  i. 

estopped,    158  j. 

evidence,   158  k. 

examination,  1581. 

executrix,  158  m. 

exemplary  damages,  158  n. 

failure  to  file,  158  o. 

form,  159  a. 

further  particulars,  159  b-c. 

items,  159  d. 

impossibility,  159  e. 

inspection,   159  f. 

insurance,  159  g. 

knowledge  or  information,  159  h. 

labor,  169  i-j. 

laches,  159  k. 

land,  159  L 

libel,  159  m. 

malicious  prosecution,  159  n. 

negligence,   159  o-p,  160  a-e. 

note,  160  f.  ' 

partition,  160  g. 

partnership,  160h-i-j. 

payments,  160  k. 

prior  order,  1601. 

purchase,  160  m-n. 

purpose,  160  o. 
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Bill  of  particulars  —  continued. 
service  of  bill,  161  a. 
special  damages,   161  b. 
specific  performance,  161  c. 
stay  proceedings,  161  d. 
stock,  161  e-f. 
sufficiency,  161  g-h. 
surprise,  161  i-j. 
superfluous   allegations,   161  k. 
testimony,  161 1. 
transfer,   161  m. 
wagon,   161  n. 
witnesses,   162  a. 
written  evidence,  161b. 

Board  of  claims. 

commissioners  of,  53. 

jurisdiction  of,  54. 

rule  of,  56. 

officers  of,  56. 

sessions  of,  56. 

judgments  of,  57. 

costs  in,  58. 

salary  of  commissioner,  58. 

salaries  of  officers  of,  59. 

Bond. 

surety,  220  b-c. 
leave  to  sue,  220  d. 

Book  of  account. 

production  of,  23ib-c. 

Case. 

.how   made    and   settled,   268  b-m. 
appeal,  may  be  heard  without  a  case, 

269  g.j. 
what  to  contain,  328  "b-c. 

Cause  of  action, 
complaint,   115. 

Certiorari. 

cases    where    writ    may    issue,   416  f-1, 

417  a-1. 
oase^  w'here  it  cannot  issue,  417  m. 
the  same,  417  o. 
application    for   writ;    where   and  how 

made,  418  a-d. 
return;    \i''hen  and   how   made,  418 e-h. 
how  compelled;  fees  for  making,  418  i-1. 
hearing  upon   return,  419  a. 
questions  to  be  determined,  419  b-f. 
to  civil  cases  only,  419  g. 

Challenge  of  jurors, 
see  Jurors. 

City  court  of  New  York. 

jurisdiction,  59,  60  a-f,  61,  62,  63. 
certain   sections  not  to   apply  to  New 

York  city  court;  who  a  non-resident, 

525  a. 
summons,  525. 
proof   necessary   to   obtain   warrant   of 

attachment.  525  b. 
service   of  summons   without  the  city, 

or  by   publication,    525. 
appeal* from  a  judfrmont,  525c. 
'.        from  an  order,  526  a-b. 


City  court  of  New  York  —  continued,     i 

time  to  appeal  and  proceedings  there- 
upon, 526  c-d. 

appeal  to  the  appellate  division  of  the 
supreme  court;  in  wQiat  cases,  526  e. 

determination  upon  appeal,  how  en- 
forced, where  new  trial  was  properly 
granted,  526  f. 

appeal,  527  c. 

Civil  action. 

one  form  of,  553  e-g. 

Civil  contempt. 

when  punishment  may  be  summary, 
430. 

when  vrarrant  to  commit  may  issue 
without  notice,  430  j,  431  a. 

order  to  show  cause,  or  warrant  to  at- 
tach offender,  431. 

service,  432  a. 

when  and  how  accused  to  be  punished, 
432  b-e. 

upon  return  of  order  to  show  cause, 
433. 

amount  of  fine,  433  a. 

when  court  may  release  offender,  433  d. 

Condition  precedent. 

<how  pleaded,  162  g-o. 

Consideration, 
seal,  231  a. 

Controversy. 

how  submitted  without  process,  319  h. 

Commissions. 

of  receiver,  549,  550,  551  a-c. 

Complaint. 

accounting,  94g-k. 

account  stated,  <95  a. 

actions,  95  b. 

administrators,  95  e. 

agency,  95  d-e. 

agricultural  law,  96  f-g-h. 

alimony,  95  i. 

alleerations,  95  j. 

ardiitect,  95  k. 

boat,  95  1. 

bonds,  95  m. 

breach  of  contract,  95  n,  96a-e. 

breach  of  promise,  96  f. 

broker,  96  g. 

causes  of  action,  96h-i,  115. 

civil   action,   96  j. 

check,  96  k-l-m. 

combination,  97  a. 

commissions,  97  b-c-d. 

conclusion,  97  e-f-g-'h-i. 

conditional   sale,    97  j. 

conspiracy,  97  k-1. 

construction,  97  m-n. 

contents,  98  a-b. 

contract.  98  c- j,  116  a. 

conversion,  98  k. 

conveyance,  98  1. 

corporation,  98  m-n-o,  99  a. 

counts,  99  b. 
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Complaint  —  continued, 

coyenant,  99  c. 

damages,  99d-e-f. 

deceit,  99  g. 

defamation,  99  i. 

defective,  99  j. 

defendants,  99k-l. 

defense,  99  m. 

demand,  99  n. 

demurrer,  99  o,  114  a. 

directors,  100  a-b. 

dismiss,  lOOc-d-e-f. 

dividends,   100  g. 

divorce,  100  h,    114  b. 

electricity,  100  i. 

ejectment,   100  j. 

equity,   100  k-1,   101  a-b-c-d. 

executors,  101  e. 

exemplary  damages,  101  f. 

factor,  101  g. 

facts  alleged,  101  h. 

facts  pleaded,  101  i. 

false  imprisonment,  101  j. 

foreign   corporation,   101  k-p,   102  a-d. 

foreign  law,  102  e. 

form,  102  f-g. 

fraud,  102  b-n. 

gambling,   102  o. 

general  corporation  law,  102  p. 

gift,  103  a. 

highway,   103  b. 

indefinite,   103  c. 

injunction,  103  d-e. 

insufficient,   103  f-k. 

insurance,   103  1-m,  104  a-d. 

joinder,  104  e-h,  114  f-g. 

joint  tort  feasors,  104  i. 

joint   defendants,  104  j. 

judgment,  104  k-1. 

lack  of  jurisdiction,  104  m. 

landlord,  105  a-c. 

law  and  equity,   105  d. 

lease,   105  e. 

legal  conclusion,  105  f-i. 

libel,   105  j-o,  106  a-h,  114  h-i. 

lien,   106  i-j. 

loan,  106  k. 

malicious  presecution,   107  a. 

mechanic's  lien,    107  b-g,  116d. 

mesne   profits,   107  h. 

misjoinder,   107  i-k,  115  e. 

misrepresentation,  107  1. 

mistake  of  fact,  107  m. 

money  loaned,  107  n. 

necessary   parties,   107  o. 

necessaries,  108  a. 

negligence,   108  b-m,    114  j-m. 

nonjoinder,  108  n,  109  a-c. 

notice  of  lien,  109  d. 

nuisance,   109  e. 

order  for  publication,  109  f. 

parties,   109g-'h,  116  e. 

partition,  109  i. 

partners,   109  j-1. 

penalty,    109  m-o. 

polity,  109  p. 

portrait,  110  a-b. 

preliminary  notice,  110  c. 


Complaint  —  continued, 

promissory  note,   110  d. 

receiver,  llOe. 

rescission,  110  f. 

redundant  matter,  110  g. 

relief,  110  h-i. 

remedy,  110  j. 

residence,   110  k. 

salesman,  110  I. 

separate  counts,  110  m. 

separation,   110  n. 

services,  110  o. 

single  cause,  110  p. 

facts,  Ilia. 

slander,  lllb-c. 

special  damage,  llld. 

specific  performance.  111  e-j. 

stockholders.    111  k-m. 

substituted  complaint,  111  n. 

sufficiency,  112  a-f,  114  o. 

supplemental  complaint,  112  g. 

surety,  112  h-i. 

survivor,  112  j. 

syndicate,   112  k. 

taxpayer's   action,  1 12 1. 

tenant,   112  m. 

testing,  112  n. 

title,  113  a-b. 

transfer,  1 13  c. 

transportation,  113  d. 

treble  damages,   113  e. 

trespass,  113  f-g-h. 

trustee,  113  i. 

two  causes,  113  j. 

unnecessary  matter,  113  k. 

usury,  1131. 

validity  of  probate,  113  m. 

verbiage,    113  n. 

waiver  of  condition,  114  a. 

warranty,   114  b. 

waste,   114  c. 

water  commissioners,  114  d. 

wrongful  intent,  114  e. 

order,   114  n. 

inconsistent,  114  c. 

joinder  of  causes,  115d. 

election  of  remedies,   116  b. 

heirs,   116  c. 

in  foreclosure,  365  b-c. 

Condemnation  Law. 

petition     to    be     presented;     contents 

thereof,   559  c-g. 
notice  annexed  to  petition,  559  h. 
trial,  559  i-k. 
certain    provisions    of   code   applicable, 

560  a-b. 
judgment,  560  c-f. 
powers    and    duties    of    commissioners, 

560  g-k. 
confirmation  or  setting  aside  of  report, 

deposit,    when    deemed    a    payment, 

6601,  561  a-f. 
offer    to    purchase;     costs;     additional 

allowance,  501  g-j. 
judgment,    how    enforced;    delivery   of 

possession    of    premises;    when    writ 

of  assistance  to  issue,  561  k. 
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Condemnation  law  —  continued. 

abandonment  and  discontinuance  of 
proceeding,  561 1. 

appeal  from  final  order;  stay  of  pro- 
ceedings, 662  a. 

court  may  direct  a  new  appraisal, 
562  b-c. 

conflicting  claimants,  562  d-f. 

practice  in  cases  not  herein  provided 
for,  562  g-h. 

Consolidation. 

of  causes  in  same  court,  220  e-i. 
in  different  courts,  220  j. 

Constables. 

compensation  of,  548. 

Omstmction. 

miscellaneous,  5£C,  554,  555. 

Contempts. 

criminal,   2. 
punishment   for,  3. 
civil,  3,  4. 

Copjnight. 

of  supreme  court  reports,  49. 

Corporation. 

county  court,  64. 
actions  as  to,  383,  384  a-k. 
actions  against  officers  of,  384-388. 
requisites    of    injunction    against    cor- 
porations in  certain  cases,  389,  390. 

Counterclaim. 

independent  action,  149  e. 

demurrer,    149  f. 

defense,  149  g. 

jurisdiction,   149  h,  151k. 

jury  trial,  1491. 

mecfhanic's  lien,  149  j,  150  d. 

new  matter,  149  k. 

prior  action,  1491. 

reply,  149  m. 

breach  of  promise,  149  n. 

conversion,  149  o. 

joint  wrongdoers,  149  p. 

liv«ryman,   150  a. 

loan,   150  b. 

malpractice,  150  c. 

negligence,  150  e. 

rent,  150  f-g. 

replevin,    150  h,   151m. 

stockholder,  160  i. 

title,  150  k. 

tort,  150  k. 
'        warranty,  150  1. 

assignment,  151  g-h-i,  I. 

error,   151  j. 

County  clerk, 
fees  of,  r  i '. 

County  court. 

jurisdiction,  64. 

reformation  of  mortgage,  05  b. 


County  judge, 
duties  of,  46. 

Court 

of  record,  1,  la-b. 

writ  of  record,  2,  2-a. 

rules  of,  5. 

calendar,  5. 

seals  of,  6. 

room,  fuel  for,  7. 

decision  on  demurrer,  276  e-j. 

Court  of  appeals. 

i'urisdiction  of,  33-35. 
imitations   of  jurisdiction,  35-36. 

remittitur,  37  a. 

stay,  37  b. 

appeal  to,   325  c. 

time  to  appeal,  325. 

security  to  perfect  appeal,  326  a. 

security  on  judgment,  etc.,  for  delivery 
of  property,  326  b. 

security  on  judgment,  etc,  for  the 
possession  of  real  pro^rty,  326  c. 

undertakings  may  be  m  one  instru- 
ment, 326. 

exceptions  to  sureties,  326  e« 

appeal  from  final  judgment  rendered 
after  affirmance  of  interlocutory 
judgment  or  denial  of  motion  for 
new  trial,  326  f-i. 

what  questions  are  brought  up  for 
review,  327  a-c. 

when  reversal  presumed  not  to  be  on 
a  question  of  fact,  327. 

preparation  of  case  on  appeal,  328  b-c. 

limitation  of  time  to  appeal,  325. 

Costs. 

of  motion,  212  b-1. 
in  partition,  361  i. 
when    plaintiff    entitled    to    costs    of 

course,  529,  530,  531,  532  a. 
when    defendant    entitled   to   costs   of 

course.      Rule    as    to    two    or   more 

defendants,   532  b-h. 
when  costs    are   discretionary,   532  i-k. 
interlocutory,     upon     issue     of     law, 

532  i-k. 

how  collected,  532  m. 
of  a  motion,  533  a-d. 
upon     appeal     from     final     judgment, 

533  e-f. 

upon  appeal  from  interlocutory  judg- 
ment or  order,  533  g-j. 

in  a  special  proceeding,  533  k,  534  a-k. 

against  a  municipal  corporation,  5341. 

by  or  against  an  executor,  etc,  534  m. 

in  case  of  transfer,  etc,  of  cause  of 
action,   535  a-b. 

amount  of  costs  generally,  535  c-j,  536, 
637,  538  a-j. 

disbursements  to  be  included,  541  k-m, 
542  a. 

when  defendant  entitled  to  increased, 
642  b. 

how   taxed,  542  c. 

retaxation,  542  e. 
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Costs  —  continued, 

review  of  taxation,  542  f. 

when  defendant  may   require  security 

for,  542,  543  a-j. 
after  action  commenced,   543  k,  544  a. 
in   actions  by  and  against   executors, 

etc.,  544  b-«. 
order  to  give  security,  544  f. 
order     to     give     additional     security, 

544  g'i. 

effect  of  failure  to  obey  order  to  give 

security,  544  j-k. 
liability  of  attorney,  in  certain  actions, 

545  a. 

in  condemnation  proceedings,  561  g-j. 

Creditoi's  action. 

against  legatees,  393-394. 

Damages. 

distribution  in  action  for  death,  398. 

Death. 

action  for,  caused  by  negligence,  397. 

Decision. 

tnal  by  court,  273  e-i. 

Default. 

opening,  87  d. 

Defense. 

contract,  152  a. 

partial   defense,   152  b. 

demurrer,  152  c 

equitable  defense,  152  d. 

former  adjudication,  152  e. 

fraud,  152  f. 

new  matter,  152  g. 

separate  defenses,   152  h,    153  b-c. 

summary  proceedings,  152  i. 

tenant,  152  j. 

accounting,  152  k. 

complete  defense,  152 1-m. 

demurrable,  152  n. 

libel,  152  o-p. 

rent,  152  q,  153  a. 

Definition. 

of  action,  552  a-c. 

of  special  proceeding,  553  a- d. 

miscellaneous,  553,  554,  555. 

Demurrer. 

form,  117  i. 

construction,  117  j-k-1,  118  a. 

counterclaim,  118  b. 

ejectment,  118  c. 

facts,  118  d. 

facts  pleaded,  118  e. 

foreclosure,  118  f. 

frivolous,    118  g. 

lease,  118  h. 

motion  for  judgment,  118  i,  l'6\)f. 

negligence,  118  j,  130  b-p,  131  a-b,  138  b. 

nuisance,  118  k,  131  e,  122  f. 

treble  damages,  118  L 

withdraw,   118  m-n. 


Demurrer  —  continued. 

executors,  118  o,  119  b-c. 

trustee,  119  a,  133  j. 

Ubel,     119  d,     1211,     128  m-o,     129  a-i, 

136  h-1. 
partners,  119  e,  120  j. 
receiver,  119  f. 
rent,   119  g. 
proceeding,  119  h. 
misjoinder,  119  i,  122<b-d. 
parties,  119  j,  120*h-i,  131  g. 
partnership,   l'19k,  120  k-1,   131  h. 
waiver,  119  L 
assignment,   119  m. 
defendants,  120  a. 
interest  of  demurrant,  120  b. 
joinder  of  parties,  120  c. 
joint  liability,  120  d-e. 
necessary   parties,   120  f. 
objection,  120  g. 
sealed  instrument,  120  m. 
stockholders,  120  n,  122 1-m,  137  i,  138  d. 
accounting,  120  o. 
actions,  121a. 
assault,  121b. 
conspiracy,  121  c. 
contract,  121  d,  1351. 
corporation,  121  e. 
directors,   121  f. 
election,  121  g. 
electricity,  121  h. 
joinder,   121  i-k. 
mechanic's    lien,    122  a,    129  k,    130  a-c, 

138  a. 
mortgage,  122  e. 
parties,    122  ^-h. 
remedy,   122 ). 
separate  counts,  122  j. 
slander,  122  k,  132  h-k,  137  e. 
supplemental  complaint,  122  n. 
tort,   123  a. 
trespass,  123b-c-d. 
two  causes,  123  e. 
waiver,  123  f. 
accounting,  123  g-h. 
alimony,  123  i. 
agricultural  law,  123]. 
assessments,  123  k-1. 
audit,  123  m. 
boat,  123  n. 
bond,  124  a. 

breach  of  contract,  124  b-e. 
breach  of  covenant,  124  f. 
bonds,  124  g. 
broker,  124  h. 
cause  of  action,  124  i-j. 
chattels,  124  k. 
check,   1241. 
combination,  124  m. 
commissions,   124  n. 
complaint,  124  o-p,  125  a,  135  f. 
condition  precedent,  125  b-c. 
conversion,   125  d. 
conveyance,  125  e. 
corporation,  125  f. 
covenant,  126  ^. 
dead  bodv,  125  h. 
debt,  125'^i. 
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Demurrer  —  continued. 
deceit,  125  j-k. 
defamation,  125  1. 
demand,  125  m. 
director,   125  n. 
dividends,  125  o. 
easement,  126  a. 
ejectment,  126  b. 
equitable  action,  126  c. 
equity,  126  d-e. 
factor,  126  f. 

false  imprisonment,  126  g. 
foreign  corporation,   126  h-o,  127  a. 
foreclosure,  127  b. 
fraud,  127  c-f. 
gambling,  127  g. 
•highway,  127  h. 
injunction,  127  i. 
insuflftcient,    127  j-o,    128  a-c. 
intent,   128  d. 
joint  demurrers,  127  e. 
judgment,  128  j,  136?,  137  o. 
landlord,  128  g-h. 
lease,   127  i. 

legal  conclusion,  128  j-1. 
lien,  129  j. 

misrepresentation,  130  d. 
motion  to  dismiss,  130  e. 
necessaries,  130  g. 
notice  of  action,  131  c. 
note,  131  d. 
objection,  131  f. 
penalty,   131  j-m. 
portrait,  131  n. 
practice,    131  o,   134  j-k. 
promissory  note,  131  p,  132  a. 
relief,  132  b. 
replevin,   132  c. 
sale,    132  d. 
salesman,  132  e. 
separation,   132  f. 
services,  132  g-k. 
stock,   1321. 
street  number,  132  o. 
sufficiency,  133  a-b,  137  j. 
supplemental  complaint,   133  c. 
syndicate,    133  e. 
taxpayer's  action,  133  e. 
tenant,  133  f. 
testing  complaint,  133  g. 
title,  133  fi. 
trespass,   133  i. 
unnecessary  matter,  133  k. 
usury,  133  1. 

validity  of  probate,  133  m. 
waiver,  134  a. 
waiver  of  condition,  134  b. 
warranty,  134  c. 
waste,   134  d. 
will,   134  e. 

separate  causes,   134  f. 
assignment,  134  g. 
ejectment,  134  h-i. 
admission  of  service,  135  b-c. 
bond,  135  d. 

breach  of  contract,  135  e. 
complaint   sufficiency,   135  h. 
corporate  contract,   135  j. 


Demurrer  —  continued. 
defense,  135  k-n. 
demurrer  to  portion,  135  o. 
discrimination,  135  p. 
effect,  135  q. 
equity,  136  a. 
foreclosure,  136  b. 
fraud,  136  c-e. 

immaterial  allegations,  136  f. 
mandamus,  136  m. 
new  matter,  136  n. 
overruled,  136  o. 
reiteration,   136  p. 
remedy  at  law,  137  a. 
replevin,   137  b. 
separate  defense,  137  c-d. 
statute  of   limitations,    137  f -g-h. 
withdrawal,  137  k. 
denials,  137  1-n. 
decision  on,  276  e-j. 

Deposition. 

of  person  who  expects  to  be  a  party, 

234,  235,  23Q,  23 i,  238,  239,  240a. 
of  a  witness  not  a  party,  240,  241  a-h. 
application,  241,  242,  243. 
order  for  examination,  244  a-g. 
punishment      for      disobeying      order« 

244  h-j. 
service  of  order,  244  k-1. 
when  and  where  tobe  taken,  244, 245  a. 
rules  for  examination,  246  b. 
when  to  be  read  in  evidence,  245. 
proof  of  witness's  inability  to  attend, 

246  b. 

to  be  used  on  motion,  246. 

when   commission  to  issue,  246  d,  247  a-c. 

how    and   upon    wfhat    terms    granted, 

247  g. 

to  be  annexed,  247  h. 
examination,  247  i. 
open  commission,  247  j. 
where  party  is  an  infant,  247  1. 
notice  of  examination  upon  oral  ques- 
tions, 248  a. 
before  whom  taken,  248  b. 
motion  to  suppress,  248  c-d-h. 
w^en  suppressed,  248  e-f. 
cross-examination,   248  g 
subpoena,  248  i. 

Deputy  sheriff. 

compensation   of,   548. 

Disability. 

adverse  possession,  71  m. 
burden  of  proof,  72  a 
rule,  72  b. 

Disbursementa 

to  be  included  in  bill  of  costs,  541  k-m, 

542  a. 
affidavit  respecting,  542  g. 

Discovery. 

rules  to  prescribe  the  cases,  etc.,  219  f. 
petition   for,  219  g. 
penalty  for  disobedience,  219  h. 
effect  of  papers,  etc.,  219  j-1. 
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Diamissal. 

of  complaint,  223  a-n,  224  a-e. 
dismissing  complaint,   307  d-n. 

Docket  books. 

certain  clerks  to  keep,  312. 
current,   313,   314,   315. 

Documentary  evidence. 

certain  official  certificates,  249  a. 

notary's  certificate,  249  b. 

copy  of  designation  of  person  upon 
whom  to  make  service,  249. 

recital  in  order,  249. 

extracts  from  books  from  Comptroller's 
office  as  evidence,  249. 

foreign  judgment,  250  a. 

proof  of  colonial  statutes,  250. 

judgment  of  foreign  court,  250  b. 

authentication,  250  c-d. 

public  records  in  New  York  county, 
250  e. 

documents  from  foreign  countries,  251. 

title,  251  a. 

surrogates  to  search  files  and  make 
certificate,   252. 

determining  age  of  child,  252. 

proof  of  written  instruments  where 
there  are  subscribing  witnesses,  252. 

proof  of  payments  by  a  municipal  cor- 
poration or  officer  thereof,  253. 

proof  of  instrument  by  submitting  dis- 
puted and  genuine  handwriting,  253. 

proof  of  lost  execution  or  writ  imder 
which  sheriff's  sale  or  real  property 
was  made,  253. 

evidence  of  weather  conditions,  254. 


to     contain, 


Dower. 

rental  value,  363  a. 
lieu   of  judgment,  363. 
final     judgment,     what 
363  d-g. 

Ejectment. 

against   minor,   353  b. 

damages,  353  c. 

mortgagee,  353  d. 

easement,   353  e. 

parties,  353  f ,  354  d. 

by  grantee  of  lands,  354  a-c. 

summary  proceedings,  354  e. 

description  property,  354  f. 

severance,    354  g-h. 

effect  of  judgment  rendered  after  trial, 
355. 

judgment  by  default,  355. 

effect  on  possession  of  vacating  judg- 
ment, 355. 

damages  recoverable,  356. 

Eyidence. 

when  party,  etc.,  cannot  be  examined, 

224  f-n,  225  am,   226  a-g. 
nonresident,  226. 
of   survevor,  231. 

Execution. 

where  returned  unsatisfied,  318  b. 
to  whom  execution  directed,  347  c. 


Execution  —  continued, 

to  what  counties  may  issue,  347  d. 

description,  347  e. 

against  the   person,  347  f . 

alimony,   347  g. 

of  course,  within  five  years,  348  a-c. 

after     death     of     judgment     creditor, 

348  d-f . 
when  issued  after  five  years,  348  g-i. 
leave  to  issue,  how  obtained,  348  j. 
certain  exemptions,  348  k. 
exempt  property,  348  1. 
wages,  349,  350,  351,  352  a-c. 
military    pay,    rewards,    etc.,    exempt 

from,  352  d. 
exemption   of  exhibits   at    exhiblilon?, 

352. 
when  issued  from  court  not  of  record, 

352  e. 
may    be    levied    upon    current    money, 

352  f. 
woman,  352  h. 
against  woman,  353  a. 

Executors  and  administrators. 

action   against,  391-392,   393  a. 

may  petition  for  judicial  settlement, 
citation  thereupon,  499,  500,  501, 
502  a-g. 

determination  of  claims  by  surrogate; 
suspension  of  statute  of  limitations 
in  certain  cases,  502  h-j. 

order  of  distribution,    502  k-n,   503  a-f. 

advancements,  503. 

estates  of  married  women,  503. 

effect  of  judicial  settlement  of  ac- 
count, 5(V4  a-c. 

decree  for  payment  and  distribution, 
504  d-g. 

decree;  when  specific  property  may  be 
delivered,    504  h-i. 

decree;  when  money  may  be  retained, 
504  j. 

decree;  share  of  infant,  505,  506  a. 

legacy,  etc.,  to  unknown  person  to  be 
paid  into  state  treasury,  506  b. 

what  property  subject  to  this  title, 
506  c-d. 

petition  for  disposition  of  decedent's 
real  property  for  payment  of  his 
debts,  etc.,  506,  507  a. 

contents  of  petition,  507  b. 

citation  thereupon,  507,  508  a. 

decree  to  mortgage,  lease  or  sell,  508. 

who  not  to  purchase,  509  a. 

effect  of  conveyance  of,  509  b. 

surplus  money  on  foreclosure  and  other 
sales;  when  paid  to  surrogate, 
509  c-d,  510  a. 

how  distributed,  510  b. 

conveyance  of  real  estate  by  executor 
and  administrator  to  holder  of  con- 
tract of  sale  made  bv  decedent,  510, 
511. 

intermediate  .  accounting;  judicial 
settlement  of  accounts;  when  volun- 
tary, 512  a-j. 

when  surrogate  may  compel  judicial 
accounting,  512  k. 
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Ezeoiton  and  administratoxs  —  ocmtifMmr. 

judicial  aettlemeiit  on  petition  of  trus- 
tee, 513  a-b. 

petition  for  8ecurit7  from  testamen- 
tary trustee,  513  c. 

removal  of  testamentary  trustee, 
513  d-e. 

appointment  of  successor  of  testamen- 
tary trustee,  513  f-k. 

petition  for  appointment  of  guardian 
bj  infant  oyer  fourteen,  514. 

contents  of  petition;  citation,  514  a. 

appointment  of  temporary  guardian  for 
infant  under  fourteen,  514  b. 

qualification  of  guardian  of  property, 
515  a. 

when  letters  of  guardian  may  be  re- 
voked for  misconduct,  etc.,  615  b. 

application  for  ancillary  letters  to 
foreign  guardians,  515. 

eurr<^te  may  direct  as  to  infant's 
maintenance,  516  a. 

citation;  proceedings  thereupon;  guar- 
dian's compensation,  516  b. 

Exception. 

what    rulings    may    be    excepted    to, 

266  b-j. 
when  and  how  taken,  256  k. 
during   trial,  267  b-r,  268  a. 

Exhibit 

exempt  from   execution,  352. 

Extra  term. 

how  held,  45. 

Failure. 

of  proof,  166  e. 

Fees. 

taking,    not    prescribed    by    law,    pro- 
hibited, 545,  546. 
referee's  fees  generally,  546  c-f. 
of  county  clerk,  547. 
of  sheriff,  547,   548. 
of  stenographer,  548  c-d. 
of  trial  jurors,  549  c. 
of  printers,  540  d. 
of  witnesses,  549  e-i. 
of  justice  of  peace,  551. 
of  jurors,  552. 

Foreclosure. 

defendant,  363. 

other  actions  for  mortgage  debt,  when 

prohibited,   364  b-d. 
complaint,  365  b-c. 

effect  of  conveyance  upon  sale,  365  d-e. 
disposition  of  surplus,  365. 
additional  allowance  in,  538  k,  539  a. 

Foreign  executor. 

actions  by  and  against,  393. 

Frivolous  pleading. 

how  disposed  of,  164  i-1,  165  a-m. 

Guardian  ad  litem. 

for  habitual  drunkard,  80. 
settlement  with,  94  a. 


Habeas  corpus. 

how  served,  405. 

punishment  for  non-payment  of  costs, 

4050. 
(Who   entitled  to  prosecute  the  writs, 

405  d,  406  a-b. 

when   neither   writ  shall   be  allowed, 

406  c-e. 

how  and  to  -whom  application  for,  or 

certiorari  made,  406  f. 
contents  of  petition,  406  g. 
form  of  writ  of  certiorari,  406  L 
return;  its  contents,  406  j. 
proceedings   on    disobedience   of   writ, 

407  a. 

proceedings  on  return  of,  407  b-d. 
when  prisoner  to  be  remanded,  407. 
when  prisoner  discharged  not  to  be  re- 
imprisoned;   when  he  may  be  sued, 

408  c. 

penalty  for  violating  the  last  section, 

408  d. 
penalty  for  concealing  prisoner,  etc,  to 

avoid  writ,  408. 
when  aj^eal   may   be  taken  in  cases 

under  this  article,  408  e-f. 
appeal  by  people,  408  g. 
prisoner  who  appeals  q^ty  be  admitted 

to  baU,  408  h. 

Husband  and  wife. 

when  not  competent,  227  c-g,  228  a. 

Infant. 

service  on,  93n-o. 

court  may  compel  performance  of  con- 
tract, 440  a. 

action  against,  judgment,  440  b. 

application  to  dispose  of  real  profp- 
erty  or  an  interest  herein,  440  c 

action  against  contents  of  petition^  440, 
441a. 

proceeds  of  sale  deemed  real  property, 
441b. 

Inferior  court. 

appeals  from,  328  d-k,  329  a-e. 

Injunction. 

when  right  depends  on  nature  of  action, 

178  e-1,  179,  180,  181,  182,  183  a-b. 
when  right  depends  on  extrinsic  facts, 

183  m-p,  184  a-d. 
when  authorized,  184  e. 
proof  to  procure,  184  f-g. 
when   obtained,   184  h. 
when  notice  required,    184  i-j. 
fatal  defect,    185  a. 
damages,  185  b,  f,  j,   186  a-d. 
stay,   185  c,  g.  ; 

discretion,  185  d. 
after  judgment,  185  e. 
security  in  other  cases,  185  h. 
in  what  actions,  186  e-i. 


Instrument. 

how  pleaded,  163  a-b. 

Interlocutory  judgment 
appeal     to    appellate 
345  c-g. 


division     from, 
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Interpleader. 

contents  of  order,  221  b. 

demand,  221  c. 

insurance,  221  d-e. 

motion,  221  f. 

permissiye,  221  g. 

riffht  to  interpleader,  221  h. 

salary,  221  i. 

sufficiency,  221  j. 

trial,  221k. 

suit  by  debtor,  221. 

Irrelerant  matter. 

motion  to  strike  out,  169  d-m,  170  a-o. 

Issues. 

recovery,  254  a. 

to  be  judicially  examined   by  a  trial, 

264 'b. 
equitable  issue,  254  c. 
what  triable  by  jury,  256. 
what  triable  by  court,  266  j-n,  257,  258, 

259  ac 
of  specific  questions,  259  d-k. 
when  discretionary,  259 1-m,  260  a. 
separate  trial,  260  b. 
how  tried,  260  c-e.   . 

Jail  Uberty. 

of  prisoner,   SI. 

Joint  debtors. 

action  against,  401  b-j. 

Joint  stock  association, 
place  of  business,  64. 

Judge's  minutes. 

new  trial,  269  k-1,  .270. 

notes  of  stenographer  may  be  used,  272. 

Judgment. 

board  of  claims,  58. 

satisfaction  of,  72  c. 

stockholder,  79  h. 

failure  to  reply,   153. 

estopped,  153  j. 

judgment  on  counterclaim,  153  k-1. 

sufficiency,  154  a. 

motion  for,  172,  173,  174,  175. 

how  pleaded,   162  c-f. 

in  attachment,  how   satisfied,   192. 

definition   of,  306  a-b. 

may  be  for  or  against  any  of  the 
parties,   306  c-f. 

when  a  several,  may  be  taken,  306  g-h. 

amount,  i-k. 

effect  of,  dismissing  the  complaint, 
307  d-n. 

against  a  dead  person,  308  g. 

to  bear  interest,  308  h. 

by  default,  308  i-n. 

default,  application  to  court,  309  f. 

foreclosure,   309  g. 

substituted  service,  309  h. 

misjoinder,  309  i. 

upon   interlocutory   judsment,    310  a-b. 

after  trial  by  jury  of  specific  ques- 
tions of  fact,  310  c. 

upon  trial  by  court  or  referee  of  the 
whole  issue  of  fact,  310  d-f. 

in  matrimonial  causes,  910  g. 


Judgment  —  continued. 

how  final  judgment  entered  and  settled 

in  certain  cases,  310  h. 
interest  on  verdict,  310  j-k. 
real  property;  how  sold,  311. 
entry  of,  311  a-b. 

may  be  enforced  by  execution,  311  e. 
when  enforced  by  punishment  for  dis- 
obeying it,  311  g. 
clerk  to  docket,  315  a-c. 
not  to  be  a  lir.e  until  docketed,  315  d. 
docket  of,  how  cancelled,  316. 
real    property    bound    for    ten    years, 

316  a. 
real  property  may  be  levied  upon  after 

ten  years,  316  h-f . 
discharge     of,     against     a     bankrupt, 

318  c-i. 
may  be  confessed,  319. 
motion   to   set   aside   for   irregularity, 

320  c-m,  321  a-c. 
appeal     from,    to    appellate    division, 

330  b-1. 
on  appeal,  324. 
in  ejectment,  356. 
by  default  in  ejectment,  356. 
action  upon,  399  b-e. 
satisfying,  402. 

Judgment  creditor, 
action  by,  396. 

Judgment-roll. 

of  what  it  consists,  311  c-d. 

Jurisdiction. 

court   of  appeals,  33-36. 
supreme  court,  40-41. 
board  of  claims,  54. 

city  court  of  New  York,  59,  60a-f,  61, 
62,  63. 

Jurors;  jury. 

how  drawn,  281  a. 
notice  of  drawing,  281  b. 
when  drawn  from  third  box,  302. 
duty  of  sheriff,  302.  , 

peremptory  challenge,  b03. 
objection  to  qualification,  303. 
trial  by,  305. 
fees  of,  552. 

Justice  of  supreme  court 
powers  of,  46. 

Justice  of  the  peace. 

jurisdiction,  516  c-d. 

general  civil  jurisdiction,  516  e-f . 

no  jurisdiction  in  certain  cases,  516. 

proof  jurisdiction,   517  a. 

tavern-keepers   disqualified,  517. 

in    what    town,    etc.,    action    must    be 

brought,  517  c-d. 
criminal  contempt,  518. 
contents  of  summons,  518  a. 
service  of  summons,  518  b. 
service  upon  a  corporation,  518  c-d. 
service;    special    provision    relating   to 

railroad  corporations,  518  e. 
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Justice  of  the  peace  —  continued. 

service;  relating  to  express,  insurance 
and  telegrap(h  companies,  518  f. 

second  and  third  summons;  effect 
thereof,   518  g. 

return  of  summons,  518  h. 

for  infant  defenuant,  510  a. 

when  constable  or  law  partner  or  clerk 
of  justice  may  not  act  as  attorney, 
519. 

plaintiff  to  prove  his  case,  except 
where  a  verified  complaint  is  served, 
519  b. 

penalty  for  wrong  delivery  by  con- 
stable, 519  c. 

answer,  519  d-e. 

answer  of  title,  519  f-g. 

undertaking   thereupon,    519  h,    520  a-b. 

when  title  comes  in  question  on  plain- 
tiff's own  showing,  520  c. 

adjournment  on  application  of  defend- 
ant, 520  d. 

effect  of  failure  of  defendant  to  ap- 
pear, 520  e. 

when  jury  trial  may  be  demanded,  520, 
521a. 

drawing  jurors,  521. 

transcript  of  judgment;  docketing  the 
same,  521  b. 

execution  upon  judgment  in  action  for 
a  chattel,  522  a. 

execution  upon  judgment  dt)cketed  with 
county  clerk,  522  b. 

who  may  appeal;  to  what  court  ap- 
peal to  be  taken,  522  c-e. 

appeal ;  \^'<hen  and  how  taken,  522  f . 

service  of  notice  upon  justice;  pay- 
ment of  costs  ana  fee,  522  g-h. 

return,  522  i-1,  523  a-c. 

judgment,  523  d-f. 

when  new  trial  in  justice's  court  may 
be  directed,  523  g. 

costs;  when  awarded,  524a. 

when  appellant  may  demand  new  trial 
in  appellate  court,  524  c-d. 

When  neither  party  to  recover  costs, 
524. 

general  requisites  of  mandates,  524  e. 

delivery;   how  compelled,  525. 

sneriff  to  act  where  execution  of  man- 
date is  resisted,  525. 

fees   of,  551,  552. 

Landlord  and  tenant. 

tenant  may  sue  to  determine  his  claim 
to  the  land,  306-368. 

Legatee. 

creaitor's  action   against,  393-394. 

Libel  and  slander. 

pleading,   163  c-m,   164  a-e. 

Limitation. 

of  time  to  appeal,  325. 

Limitation  of  action, 
judgment,  70  a. 
adverse  title,  70  b. 


Limitation  of  action  —  continued. 
adverse  claim,  70c-f. 
attorney,  72  g. 
mortgage,  72  h,  79  e. 
insurance,  72  i. 
liability  of  heir,  72  j. 
exception,   7i5  a-b-c. 
account  stated,  73  d-I. 
executor,  73  m,  79  c. 
heir  at  law,   i4a-e. 
closing  street,  74f-i. 
personal  property,  74  j. 
commencement,   74  k-1. 
conversion,  75  a. 

negligence,,  75  c-<l-e-f,  78  d,  79  d. 
current  account,  75  g. 
contribution,  75  i. 
creditor's  action,  75  j,  76. 
divorce,  75  k. 
equitable  actions,  75  I. 
infant's  deed,  75  m. 
non-resident,  76  g. 
accounting,   76  i. 
claim,    77  g. 
construction,  77  i. 
alias  summons,   77  j. 
requirements,  77  k. 
beneficiary,  77  1. 
tenants  in  common,  78  e. 
former  action,  78  f. 
bailment,    78  h. 
burden  of  proof,  78  i. 
annulment,  78  j. 
defense,   79  c. 
demurrer,   79  h. 

Lis   pendens. 

notice  pendency   of,  370  c-k. 

effect  of  notice,  370 1-m. 

when  and  how  cancelled,  371  c-g. 

Lunatics,  idiots  and  drunkards. 

jurisdiction;  concurrent  jurisdiction^ 
435  a-b. 

committee   may   be  appointed,  435  c. 

application  for  committee;  by  whom 
made,  4;^d. 

application  when  incompetent  person 
is  in  a  state  institution,  435,  4^)6  a-b. 

duty  of  certain  oflficers  to  apply,  436  c 

contents,  etc.,  of  petition,  436  d,  437  a-b. 

when  foreign  committee  may  be  ap- 
pointed, 437  c-d. 

order  for  commission,  or  for  trial  by 
jury  in  courts,  437  e-h. 

proceedings  upon  verdict,  or  return  of 
commission,  437  i,  438  a. 

committee  under  control  of  court,  438  b. 

committee  of  property  may  maintain 
action,  etc.,  438  c-d. 

annual  examination  of  accounts  and 
inventories  of  committee,  438  e-f. 

property,  when  to  be  restored,  438  h, 
439  a. 

property;  disposition  in  case  of  death, 
439. 

court  may  compel  performance  of  con- 
tract made  by  incompetent  person 
in  certain  cases,  439. 
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Mandamus. 

kinds    of   writ;    how   alternative    writ 

granted^  409  a-1. 
when    writ    granted    at    special    term, 

409  m-o,  410  a. 
at   term   of   the    appellate   division   of 

the  supreme  court,  410  b. 
when  peremptory,  to  issue  in  first  in- 
stance, 410  c-q,  411,  412,  413,  414  a-c. 
alternative  writ;   how   served,  414  d. 
return  or  demurrer  to  first  writ,  414. 
motion  to  set  aside  writ,  414  f-g. 
contents  of  alternative  writ;  demurrer 

thereto,  414  h. 
form   and  contents  of   return,  4141. 
issue    of   fact;    when    it    arises,   414  j, 

415  a. 
subsequent  proceedings  the  same  as  in 

an  action,  415  b-c. 
issue  of  fact;   how  triable,  415 d. 
issue  of  fact;  where  triable,  415 e-g. 
costs,  415  h. 
appeals,  415  i. 

when  relator  to  recover  damages,  416  a. 
stay    of    proceedings;    enlargement    of 

time,  416  b. 
fine  in  certain  cases,  416. 

Married  women. 

party  and  parties,  91. 

Material  variances, 
pleading,   166  a-c. 

Matrimonial  actions, 
annullment,  373  c-d. 
in  what  other  cases  marriage  may  be 

annulled,  373  e-f. 
action  when  party  was  under  the  age 

of  consent,  374  j-k. 
when    former    husband    or    wife    was 

living,  1-m. 
on    the    ground    of    force,    fraud,    etc., 

375  b-e. 
custody,   maintenance,  375  d-e. 
on   the  ground  of  physical  incapacity, 

375  f-g. 
proof,   375  h-i. 
divorce,  in   what   cases  action  may  be 

maintained,  375  j-k. 
divorce,  answer;    mode   of   trial,  judg- 
ment by  default,  376. 
divorce,  when  denied,  although  adultery 

proved,  376  c-f . 
divorce,       regulations       when       action 

brought  by  wife,  377  a. 
separation,  for  what  causes  action  may 

be  maintained,  377  b-f . 
separation,        support,        maintenance, 

377  j-k. 

judgment    for    separation    may   be   re- 
voked, 378  c. 
separation,  alimony,  expenses  of  action, 

378  d-n. 

what  is  deemed  a  counterclaim,  379  d-e. 
custody   and   maintenance   of   children, 

and  support  of  plaintiff,   379,  380. 
support,  maintenance,  etc.,  of  wife  and 

children,  381  c-g. 


Matrimonial  actions  —  continued. 

alimony,  when  enforced  by  punishment 

for  contempt,  381,  382  a-i. 
regulations  respecting  judgment,  382  j-1. 

Mechanics  lien. 

enforcement     of,     on     real     property, 

564  a-b. 

enforcement  of  a  lien  under  contract 
for  a  public  improvement,  564. 

action  in  a  court  of  record;  consolida- 
tion of  actions,  564  c-e. 

parties  to  an  action  in  a  court  of 
record,  564  g-h. 

equities   of    lienors   to*  be    determined, 

565  a. 

action  in  a  court  not  of  record,  565  b-c. 

issue,  how  tried;  judgment,  565 d. 

costs  and  disbursements,  565  e,  566  a. 

judgment  in  case  of  failure  to  estab- 
lish lien,  566  b-f. 

preference   over   contractors,   566  g-j. 

judgment  in  action  to  foreclose  lien  on 
account  of  public  improvement,  567  b. 

Military  pay. 

exempt  from  execution,  352  d. 

Mitigating  circumstances, 
pleading,   164  f-h. 

Mortgage. 

reformation  of,  65  b. 

foreclosure  by  advertisement,  442,  443. 

Motion. 

for  judgment  on  pleadings,  172. 

to      strike      out      irrelevant      matter, 

169  d-m,   170  a-o. 
judgment,  172,  173,  174,  175. 
definition  of,  210. 
alternative  relief,  211  a. 
where  heard,  211  b. 
transfer  of,  211  d. 
costs  of,  212  b-1,  533  a-d. 
notice  of,  213  g. 

Motion  to  strike  out. 

irrelevant  matter,   169  d-m,   170  a-o. 
pleading,  169  d-m,  170  a-o,  171  a-m. 
motion,  169  d-m,  170  a-o. 
indefinite  allegations,  171  a-m. 
uncertain  allegations,   171  a-m. 

Municipal  corporation, 
place  of  business,  65. 

Municipal  court  of  Rochester, 
appeals,  528,  529  a-b. 

Name. 

change  of,  443-446. 

Negligence. 

action  for,  causing  death,  397. 

action  for,  causing  death,  damages,  398. 

Negotiable  paper. 

action  on  lost,  399. 
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New  TriaL 

on  judge's  minutes,  269  k-1,  270,  271  a-o. 
motion  at  appellate  division,  271  p-q. 
when  made  at  special  term,  272  a-I. 

Note  of  issue. 

filing,  260,  261. 

Notice  of  trial. 

service  of,  260,  261. 

Nuisance. 

jury  trial,  369  d. 

Oath. 

before  whom  taken,  231. 
taken  without  state,  231  b. 
general  mode  of  swearing,  232  a. 
form  of,  232  b. 

Objection. 

lack   of  jurisdiction,   138  j. 
jurisdiction,   138  k,    139  c-d. 
mLijoinder,  138 1-m,  139  e-f . 
defect  of  parties,  139  a-b. 
waiver,   139  g. 

Ofier. 

costs,  204  a. 
mechanic's   lien,  204  b. 
of  judgment,  204  c. 

Officer. 

of  board  of  claims,  56. 

Opinion. 

to  be  furnished  reporter,  48. 

Order. 

definition  of,  209. 
out  of  court,  211  e-f. 
second  appliction,  212  a. 
power   of  appellate  division   to   grant, 
345  b. 

Partition. 

when,  may  be  brought,  356. 

by  remainderman,  357  b-c. 

undivided  interest,  357  d,  360  i,  361  e. 

who  must  be  parties,  357,  359,  360  a-g. 

publication,  360  h. 

notice  of  trial,  361a. 

interlocutory  judgment,  361  b-d. 

sale,  361  f. 

judgment,  361  g. 

costs,  361  i. 

distribution  of  proceeds,  362. 

investment  of  funds,  362  a. 

rents,  362  b. 

when  the  state  is  interested,  362. 

additional  allowance  in,  538  k,  539  a. 

Partner. 

may   have  attachment  discharged,   191. 

Party  and  parties. 

guardian,  87  e-f. 
to    recover,   87  g. 
partition,  87 'h. 


Party  and  parties  —  continued. 
remainderman,  87  i. 
settlement,  87. 
conversion,   88  a,   89  k. 
deceit,  87  b-c 
depository,  88  d. 
foreclosure,  88  e. 
guarantor,  88  f . 
joint  account,  88  g. 
land,  88  h. 

medhanic's   lien,   881,   89  m. 
merger,  88  j,  90  h. 
mortgage,  89  a,  89  n. 
partners,  89  b-c,  90i-j. 
purchaser,  89  d. 
slander,  89  e. 
stockholder,  89f-g. 
trustee,  89h-i,  901-m. 
accounting,  89  j,  91  e. 
easement,   89  1. 
right  to  control,  90  a-b. 
probate  of  will,  90  c. 
promissory  note,  90  d. 
sealed  instrument,  90  e-k. 
agent,  90  f. 
casftiier,  90  g. 
married  women,  91. 
equity  actions,  91a. 
amend,  91  b. 
fictitious  name,  91  c. 
probate,  91  d. 
beneficiaries,  92  a. 
condemnation,  92b-k. 
moving  papers,  93  a-e. 
demurrer,  93  f . 
mistake,  93  g. 
substituted  parties,  93  h. 
service,  93  i. 
(bankruptcy,  93  j. 
discontinuance,  93  k. 
judgment,  93  1. 
reversal,  93  m. 
trust  pool,  94  a. 
appearance,  94  c. 
non-resident,  94d-e. 
in   partition,  357,  358,  359,  360 
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Payment  into  court 
foreclosure,  204  d. 

comptroller  to  examine  books,  204. 
money,  etc.,  paid  county  treasurer,  206. 
comptroller  to  designate  banks  of  de- 
posit, 205. 
reinvestment  of  funds,  205. 
control  of  funds,  206  a. 
subsequent  claim,  206  b. 
custodian's  books  of  account,  206. 

Physician. 

when  incompetent  to  testify,  228  b-1. 

Place  of  trial. 

certain  actions  to  be  tried  where  the 
subject   thereof    is   situated,   262  «-e. 

other  actions,  w*here  the  cause  thereof 
arose,  262  f-h. 

other  actions,  according  to  the  resi- 
dence of  t/he  parties,  262  i-m. 
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Place  of  trial  —  continiied, 

if  proper  county  not  designated,  263  b. 
defendant  may  aemand  change,  263  c-e. 
changing,  203  i-m,  264,  265. 
effect  of,  256  a. 

Pleading. 

penalty,  154  k. 

failure  to  deny,   154  o. 

manager,  155  a. 

new  matter,  155  b-c. 

reply,  155  d. 

verification,    155,    155  e. 

private  statute,  156  a. 

public  statute,  156  b. 

foreign  judgment,  162  c. 

judge's  order,  162  d. 

jurisdiction,  162  e. 

transcript,  162  f. 

in  libel  and  slander,  163  c-m,  164  a-e. 

mitigating    circumstances,    164  f -h. 

frivolous,  164  i-1,  165  a-m. 

material  variances,   166  a-c. 

immaterial  variances,    166  d. 

motion  to  strike  out  irrelevant  matter, 
169  d-m,  1/0  a-o. 

motion  to  strike  out  uncertain  allega- 
tions,  171  a-m. 

motion  for  judgment  on,  172,  173,  174, 
175. 

Precept. 

how  served,  428  i. 

answer,  428  j,  429  a-e. 

trial;  429  f-g. 

adjournment,  429  h. 

final  order  upon  trial,  4291-1. 

when  warrant  cancels  lease;  exception, 

430  a-f . 
order  to  be  made  thereupon;    liability 

of  person  redeeming,  430  g. 
appeal,  430  h. 
cases  to  which  this  title  applies,  430  i. 

Preference. 

among  civil  actions,  214  e-1. 
'W4iere  an  order  is  necessary,  214  m. 

Presumption. 

when  judgment  reversed,  327. 

Printer. 

fees  of,  549  d. 

Prisoner. 

jail   liberty,   31. 

when  designation  revoked,  31. 

Private  statute. 

pleading,   156  a-b. 

Prohibition. 

kinds  of  writ;  how  granted,  416c. 
when    writ    granted    at    special    term, 
416  d-e. 

Proof. 

failure  of,  166  e. 


Public  administrator. 

of  Kings  county,  487,  488. 

when  and  how  temporary  administrat- 
ors may  be  appointed,  488  a. 

general  powers,  etc.,  of  temporary  ad- 
ministrator, 488  b-c. 

revocation  of  letters  for  disqualifica- 
tion, 489  a-e. 

in  what  oases  letters  may  be  revoked 
without  a  citation,  489  f. 

testamentary  dispositions,  what  law 
governs,  489. 

ancillary  letters  upon  foreign  probate, 
489. 

upon  foreign  grant  of  administration, 
490. 

to  whom  ancillary  letters  granted, 
490  a. 

petition;  citation  for  ancillary  letters, 
490. 

probate  of  foreign  wills  in  this  state, 
492. 

liability  of  persons  unauthorized  to  act 
as  executors  or  administrators,  492  a. 

proceedings  to  discover  property  with- 
held, etc.,  493  a-c. 

examination,  493  d. 

decree,  493  e. 

exemption    for     widow    and    children, 

493  f-1. 

return    of    inventory;    how   compelled, 

494  a. 

sale  of  personal  property,  494. 

ascertainment  of  debts,  494  b-f,  495  a-f. 

payment  of  debts,  495  g-h. 

payment  of  legacies,  495  i-j. 

petition  to  compel  payments;  hearing; 
decree,  496,  497  a-c. 

intermediate  accounting,  497. 

when  surrogate  may  require  judicial 
settlement  of  account,  498  a-c. 

citation;  order  to  account  and  proceed- 
ings thereon,  498,  499  a-c. 

Public  funds. 

action  to  recover,  405  a. 

Public  officer. 

by  taxpayer,  400  g-n,  401  a-f. 

Publication. 

service,  84,  85,  86. 
post-office,  87  a,  b. 
notice,  87  c. 

Real  property. 

bound    bv    judgment    for    ten    years, 

316  a. 
may    be   levied   upon  after  ten   years, 

316  b-f. 
of  judgment,  how   cancelled,   316,   317, 

318. 
action  by  infant,  369  o. 
treble  damages,  369  f-ar-i. 
sale;  notice  of,  371  i-j. 
duty  of  referee,  371  h. 

Receiver. 

when  appointed,  194. 
notice  of  application,  194. 
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Receiver  —  conlinued. 

may  hold  real  property,  195. 
presentation   of  petition,   etc.,  447. 
commissions  of,  549,   550,  551  a-c. 

Recognizance. 

action  on,  404. 

Redemption. 

adverse  possession,  72  f . 

Referee. 

general    powers    of,    276  l-o. 

report  of,  276  a-d. 

decision  on  all  issues,  276  k-n. 

to      determine      particular      questions, 

277  km,  278  a-c. 
decision  on  demurrer,  276  e-j. 
fees  of,  546  c-i. 

Reference. 

by  consent,  273  j-k. 
compulsory,  274  d-o. 
upon     questions     incidentally     arising, 
275  c-k. 

Remittitur. 

of  court  of  appeals,  37  a. 

Replevin. 

possession,  3/2  b. 

title,  372  c. 

excessive  damages,  372  d-e. 

verdict,  etc.,  what  to  state,  372  f-g. 

final    judgment;    docketing    the    same, 

372  h. 
execution ;   contents  thereof,  373  a. 
action    on    undertakincr;     when    main- 
tainable, 373  b. 

Reply. 

estopped,  153  g. 
inconsistent  pleas,   153 'h. 
verification,  153  i. 
discretion,    154  b-c. 
fraud,  154  d. 
insurance,   154  e. 

Report. 

contract   for   publication   of,  48. 

Restitution. 

on  appeal,  wnen  awaraed,  325  b. 

Re  taxation. 

of  costs,  542  e. 

Reversal 

presumption  as  to,  327. 

Rules. 

of  'board  of  claims,  56. 
miscellaneous,  553,  554,  555. 

Salary. 

board  of  claims,  58. 

of  officers  of  boara  of  claims,  59. 

Satisfaction. 

of  judgment,  72  c. 


SeaL 

evidence  of  consideration,  231  a. 

Seals. 

of  courts,  6. 
of  countries,  6. 
new,  7. 

Security. 

to   perfect  appeal,  326  a. 
order  to  give,  544  f. 
order  to  give  additional,  544  g-i. 
effect  of  failure  to  obey  order  to  give, 
o-xt  j-k. 

Service. 

paper      may     be      served      personally, 

215  a-b. 
other  modes  of  service,  215  c-d. 
three  days  adaed  when  served  through 

tHe  post-office,  215. 
contempt,  215  e. 
when  name  of  deceased  person  is  stated 

as  defendant,  215. 
by  mail,  216  a. 
order,  216  b. 
foreign  court,  80  g. 
on  non-resident,  80  h. 
infants,  80  j. 

assistant  superintendent,  81  a. 
cashier,  81b. 
foreman,  81  c. 
municipal  corporation,  81  d. 
in  divorce,  81  e. 
foreign  corporation,   81. 
supplementary   proceedings,   83  e-h. 
mortgage  foreclosure,  83  f. 
affidavit,  83. 
publication,  84,  85,  86  a. 
on  infant,  ifo  n-o. 
delay  in,  94  f. 

Sessions. 

board  of  claims,  56. 

Severance. 

counterclaim,  153  d. 
judgment,    153  e. 
misjoinder,  153  f. 
new  matter,   154  t-g. 
statute  of  frauds,  lo4  h. 
statute  of  limitations,  154  i. 
will,  154  j. 

Sham  defenses. 

when  stricken  out,  165  n-r. 

Sheriff. 

duties  of,  47. 
board  of  claims,  56. 
to  notify  jurors,  302. 
execution    directed  to,  347  c. 
fees  of,  547,  548. 

Slander. 

action  for,  of  woman,  399  a. 

Special  jury. 

when  struck,  284  a-b. 
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Special  proceeding. 

definition  of,  553  a-d. 


Special  term. 

how   held,    43. 

when  new  trial  granted,  272  a-1. 

SUte. 

when  interested  in  partition,  362. 

SUy. 

by  court  of  appeals,  37  b. 

not  to  exceed  twenty  days,  211  g-h. 

on  appeal,   323  b-c. 

order  to,   345  i-j. 

of   proceedings   without  order,  345  k. 

Stenographer. 

in  Kings  county,  50. 

in  second  judicial  district,  51. 

salary  of,  51. 

for  certain  judicial  districts,  51. 

expenses,  how   paid,   52. 

fees  of,  548. 

Stock  book. 

action,  for  failure  to  show,  404  f . 

Subpoena. 

to  be  issued  by  judge,  etc.,  232  c-e. 
penalty    for   disobeying,   232  f-h. 

Summary  dispossession. 

■when  tenant  may  be  removed,  426  a-1, 

427  a-b. 

person  holding  over  land  sold,  etc., 
may  be  removed,  427  c-f. 

petition  by  person  entitled  to  posses- 
sion,   42*7  g-m,   428  a-f . 

notice    to    be    given    in    certain    cases, 

428  g. 
precept,  428  h. 
how   served,  428  i. 

Summons. 

attachment,   79  f. 
description,    79  g. 

Supplemental  pleading, 
affidavit,  167  g. 
agreement,  167  h. 
another  action,  167  i. 
answer,   167  j. 
complaint,   167  k-m,   168,  169  a-c. 

Supplementary   proceedings. 

how  instituted,  449. 

order  to  examine  judgment  debtor  alter 

return     of     execution     on,     449  e-g, 

450  a-d. 
before  return  of  execution,  450  e-h. 
warrant    of    arrest    instead    of    order, 

450  i. 

order  to  examine  person  having  prop- 
erty, etc.,  of  judgment  debtor,  450  j-k, 

451  a-f. 

reference  may  be  ordered  at  any  time, 
451  g. 


Supplementary  proceemngs  —  co^itinued. 

proceedings  upon  examination;  ad- 
journment, 451  h-i. 

order  requiring  delivery  of  money  or 
property  io  sheriff  or  receiver,  451  j-L 

judge  may  enjoin  transfer,  etc.,  of 
property,  452  a-c. 

mode  of  service  of  certain  orders, 
452  d-e. 

how  proceedings  discontinued  or  dis- 
missed, 452  f. 

to  judgment  delbtor,  eic,  452  g. 

disobedience  to  order;  how  punished, 
452,  453  a-f. 

upon  what  judgment  and  to  what 
county  the  execution  must  have  is- 
sued, 453  g-j,  454  a-c. 

no  person  excused  from  answering  on 
the  ground  of  fraud,  454  d. 

w<liat  property  cannot  be  reached,  454. 

when  and  how  receiver  may  be  ap- 
pointed, 455  a-b. 

when  property  is  vested  in  receiver, 
455  c-d. 

how  receiver's  title  to  personal  prop- 
erty extended  by  relation,  455  e-f. 

receiver  to  be  subject  to  control  of 
court,    455  g-h. 

Supreme  court. 

jurisdiction  of,  40-41. 
terms  of,  44. 

Supreme  court  reporter. 

appointment  of,  47-48. 
papers  to  be  delivered  to,  49. 

Surplus. 

in  foreclosure,  365. 

Surrogate's  court. 

general  jurisdiction  of  surrogate's 
court,  455  j-k,  456,  457. 

jurisdiction  as  to  title  to  legacy,  etc., 
457. 

presumption   of  jurisdiction,  458. 

incidental  powers  of  the  surrogate,  458, 
459,  460  a-g. 

seal,  460. 

clerk  of  surrogate's  court ;  deputy  clerk 
of  surrogate's  court;  how  appointed; 
their  powers.  460,  461. 

chief  clerk  of  surrogate's  court  of 
Kings  county;  compensation  of 
clerks  and  officers,  462. 

stenographers  and  court  officers  for 
surrogates'  courts  in  New  York, 
Kings  and   Erie  counties,  462,  463. 

stenograpihers  in  other  counties,  463. 

interpreters  in  surrogate's  court  of 
Kings  county,  464. 

definition    of   expressions,    464,   465  a-c. 

persons  constituting  a  class;  w^en  to 
be  cited:  citation  when  some  are  un- 
known, 465. 

appearance,  how  made;  and  effect 
thereof,  465. 

surrogate's  father  or  son  not  to  prac- 
tice before  him,  466. 
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Surrogate's  court  —  continued. 

money   paid   into  court   and   securities 

taken;   how  aisposed  of,  466. 
in  another  county,  466,  467. 
exceptions  upon  a  trial,  467  a-b. 
surrogate  may  refer  question  of  fact, 

or  account,  467,  468. 
trial  by  jury,  468,  469  b. 
costs;  how  made  payable,  469  b. 
when  awarded,  470. 
how  awarded,  470  f. 
when  surrogate  to  fix  amount  of  costs, 

471  a-b. 

additional    allowance    in    settling    ac- 
counts, 47 1  c-g. 
fees  of  the  surrogate,  471  h. 
when  party  may  appeal,  471  i-1. 
appeal;  to  what  court  it  m^y  be  taken, 

472  b-c. 

who   must  be  made   parties,  472  d-e. 

appeal  may  be  on  iJhe  law  or  the  facts; 
case  to  be  made,  etc.,  472  f-g. 

decree  for  probate,  etc.;  how  far  sus- 
pended by  appeal,  472  h. 

perfected  appeal  stays  proceedings  iir 
other  cases,  472  j. 

power  of  appellate  court;  further  tes- 
timony, 473  a-c. 

award  of  jury  trial  upon  reversal  in 
probate  cases,  473  d-h. 

eflfect  of  letters,  473  i-k. 

deposit  of  securities  to  reduce  penalty 
of  bond,  473  1. 

effect  and  contents  of  decree  revoking 
letters,  473  m. 

accounting  by  executor,  ©t  cetera,  of 
deceased  executor,  474  a-g. 

persons  incompetent  to  serve  as  exec- 
utors, 475  h. 

fiupplementary  letters,  4761. 

who  may  propound  will,  476  a-b. 

who  to  be  cited  thereupon,  476  c. 

contents  of  citation,  476. 

persons  not  cited  may  appear,  476  d. 

witnesses  to  be  examined;  proof  re- 
quired, 476  e-f,  477  a-d. 

proof  of  handwriting,  477  e-i. 

proof  of  lost  or  destroyed  will,  477  j. 

proceeding  to  recover  will,  477. 

pro'bate  not  allowed  unless  surrogate 
satisfied,  etc.,  478  a. 

will;  when  sufficiently  proved,  478b. 

validity  and  construction  of  testamen- 
tary provisions,  478,  479  a-d. 

surrogate's  decision  on  probate,  479. 

will  certified,  or  record  thereof,  may  be 
read  in  evidence,  479. 

allowance  to  executor  or  administrator, 
480. 

when  letters  testamentary  may  be  is- 
sued, 480  a. 

bond;  w^en  required,  480b. 

letters  of  administration  with  will  an- 
nexed, 480,  481  a. 

determining  validity  of  prdbate,  481  b-c, 
482. 

(heir,  etc.,  may  apply  to  establish  heir- 
'  ship,  483  a. 


Surrogate's  court  —  continued, 

petition  to  vacate  or  modify,  it,  483  b. 

who  entitled  to  letters  of  administra- 
tion, 483,  484. 

persons  incompetent  to  receive  letters, 
486  a-d. 

application  for  letters  of  administra- 
tion, 485,  486  a-b. 

citations;  proceedings  upon  return 
thereof,  486,  487  a-b. 

Surveyor. 

evidence  of,  231. 

Talesman. 

see  Jurors. 

Taxation. 

review  of,  642  f . 

Taxpayer's  action. 

against  public  officer,  400  g-n. 

• 

Tender. 

after  suit,  203  g^. 

amount  to  be  paid  into  court,  203  k. 

costs,  203  1. 

Term. 

appointments  of,  44. 

Test 

of  surveyor,  231. 

Testimony. 

when  party,  etc.,  cannot  be  examined, 

224  f -n,  226,  226  a-g. 
non-resident,  226. 

Time.     ^ 

extension  of,  h-i. 

relief,  after  time  has  expired,  j-1. 

when  time  cannot  be  extended,  214  d-e. 

Trial. 

by  jury,  how  waived,  273. 
by  court,  decision,  273  e-i. 

Trial  juror. 

fees  of,  549  c. 

Undertaking. 

to  procure  attachment,  191. 

does  not  create  lien,  203  e. 

defective,  203  f. 

on  appeal,  323. 

on    appealj    w^en    sureties    insolvent, 

323  a. 
ineffectual,  326  d. 
exceptions  to  sureties,  326  e. 

Verdict. 

special,  304  c. 

general    or    specific,     when     rendered, 

304  d-m. 
interest,  305  a. 

Verification. 

pleading,  156  e. 

by  attorney,  165  f. 

facts,  165  g. 

personal  knowledge,  165  li. 
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XIX 


VerificAtion  —  continued. 

superintendent  of  banks,  155  i. 
information,  155  k. 
return  answer,  155  k. 
directors,  1551. 

Wages. 

execution  against,  349,  350. 

Waiver. 

of  trial  by  jury,  273. 

Waste. 

who  liable,  309  a. 

by    owner    of    reversionary    interest, 

deob. 

damages,  ^69  c. 

Weather. 

condition  of,  bow  provedj  264. 


Will. 

action  to  establish,  395. 

Witness. 

Jhu£A>and  and  wife,  227  c-g. 

when  not  excused,  230 1-m. 

when  to  be  imprisoned,  232  i-k. 

exempt  from  arrest,  233  a-e. 

when  to  be  discharged  from  arrest,  233. 

by  whom  discharged,  233. 

fees  of,  549  e-i. 

Woman. 

not  to  be  arrested,  176  f-g. 
action  for  slander  of,  399. 

Writs. 

to  be  in  £ngli§)i,  6. 

Wrong. 

action  for,  397  a. 


1 


StMiford  Uw  Library 

■HiiniilMi 

3  bios  ObH  017  7H1 


